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(Apr) 75 
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defendant — Amendment of plaint — 
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R. 6, meaning ` . (Apr) 75 
—O. 20, R. 12 — Claim for future 
mesne profits — Court-fee on suit or ap- 
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——O. 20, R. 18 (1) — See Ibid. S. 54 
(Jan) 12 
——O, 21, R. 35 — See Ibid, O: 21. R. 97 
f (Jan) 26 A 
——O. 21. R. 63 — Court-fee pavable in 


different types of suits under, enumera - 
ted (Oct) 173 


(Oct) 176 | 
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pale 21, Rr. 97 and 98 — Execution of 


decree for possession — Resistance by 
third party in possession — Jurisdiction 
“wi executing Court to remove him 
(Jan) 26 A 
=g 21. R. 98 — See Ibid,-O. 21. R. 97 
(Jan) 26 A 
~———0. 21, R. 100 — Applicability 
7 (Jan) 26 B 
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Art. 19 (1) (g) — See Ibid, Art, 14 
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Art, 226 — See also (1) Ibid. Art. 14 
(Mav) 83 
(2) Civil P, C. (1908), S. 144 
(Mar) 49 
Art, 226 —- Alternative remedy — 
Election for member of University Court 
-~ Rejection of nomination — Remedy 
of election petition not availed of — 
Petition cannot be rejected 











: f (Jan) 1 D 
——Art. 226 — Who can apoly — Per- 
Son prejudicially affected (Feb) 40 C 





Find: ings not challenged before S. T. A. T. 
if can be challenged in writ petition 





(Aug) 136 A 

——Art. 226 — Existence of alternative 
remedy — Whether a ground for dis- 
missing writ petition (Oct) 164 A 
Art. 227 — See Civil P. C. (1908), 

S. i4 . (Mar) 49 
——Art. 245 — See also Co-operative 
Societies — M. P.. Co-operative Soci- 
ties Act (1961). S. 91 (Mar) 59 A(FB) 
Art, 245 — Delegatee cannot make 





_ order having retrospective operation un- 
less it is empowered (Mar) 59 B (FB) 


Art. 299 — Contract for sale of 
liquor under M. P. Excise Act — Con- 
tract: becomes complete. when bid is ac- 
cepted — Art, 299 is not attracted to 
such contracts (Jun) 101 A (FB) 


Art, 299 — “Contracts made in the 








exercise of executive power” — Inter- 
pretation of (Jun) 101 B (FB) 
Art. 304 — Essential Commodities 





Act (1955), S. 5 — Order by’ delegatee 


State — Exercise of delegated and not 
legislative powers — Article cannot be 
invoked to auash the delegatee State 


order (May) 85 B 
' CO-OPERATIVE SOCIETIES 
— Madh. Pra Co-operative Societies Act 


{17 of 1961), S. 53 (1) —~ Word “person” - 


includes a co-operative society 
{Mar} 59 C (FB) 
53 (3). Proviso — See Ibid, S. 91 
(Mar) 59 A (FB) 
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Co-op. Societies~— M. P. Co-op. Societies . 
Act (eontd,} 
. 64 — Dispute arising as a result 
of Assistant Registrar’s order under Sec- 
tion 57 (a) — Not covered by S. 64 





(Oct) 164 B 
Ss. 91 and 53 (3) Proviso — Super- 
session — Power to relax outside limit 


prescribed in S. 53 (3) Proviso — Power 
does not suffer from - vice of excessive 





delegation | (Mar) 59 A (FB) 
5. 91 — “Modification” ~ Meaning 
of (Mar) 59 D (FB) 


—Madh Pra Co-operative Societies Rules 
(1962) R, 41 — Election of office- 
bearers — Procedure not followed. — 
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R. 41, Cls, (13) and (26) —- Election 
of Managing Committee taking place in 
absence of the Returning Officer — Not 
invalid (Oct) 164 C 





Court-fees Act (7 of 1870) : 

.. See under Court-fees and Suits Valua- 

tions, 

COURT-FEES AND SUITS VALUA- 
TIONS | 


— Court Fees Act (7 of 1870), S. 7, 
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— 5S. 7. o (c) — See Civil P, C. (1908). 





O. 21, R. (Oct) 173 

Ss. 7 tv) (b) and 7 (v) (c) — Suit for 

possession — Total exemption of land 
revenue — Court fees pavable 
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——Sch: I, Art. 17 (iii) — See Civil 

` P. C. (1908), O. 21. R. 63 (Oct) 173 


Divorce Act (4 of 1869), S. 14 read with 
S. 7 — Petition for divorce on ground of 
adultery — Standard of proof — Civil 
standard of proof required for Court to 
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EDUCATION 
—Indore University Act (14 of 1963), 
S. 19 (1), Expln, — Expression ‘“em- 


ployee” under — It means a person who 
performs services for another for hire, 
salary or wages (Jan)-1 A 
——S. 22, Proviso — See Ibid. S. 19 (1). 
Expln. (Jan) 1A 


—Indore University Registered Gradua- 
tes (Elections to the Court) Ordinance, 
Cl, 50 — See Constitution of India. Arti- 
cle 226 (Jan) 1 D 
Ravishankar University Act (13 of 1963) 
(Now replealed) 
——Ss. 23 (31). 37 — Ordinance under 
— Ordinance 46 — Delegation of power 
by Ordinance in the absence of Regula- 
tion — Validity - (Oct) 169- A 
—S. 37 — See also Ibid, S. 23 (31) 
(Oct) 169. F 
——S, 37 — Ordinance under — Ordi. 6. 
Cl. 10. Para I and Ordi. 46 Cl. (1) (a) — 
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Education — Ravishankar University Act 
(contd.) ; 
Misconduct by examinee — Kulapali’s 
order disqualifying him from further 
examination — Ordi. 46, cL (1) (a) attract- 
ed (Oct) 169 B 
— Ravishankar University Ordinances, 
Ordi. 6. Cl. 10, Para 1 — See Education 
-— Ravishankar University Act (1963). 
8S. 37 (Oct) 169 B 
-——Ordi, 46 — See Education — Ravi- 
shankar University Act (1963), S. 23 (31) 
(Oct) 169 A 
Ordi, 46. Cl, (1) (a) — See Eduza- 
tion —. Ravishankar University Act 
(1963) S. 37 (Oct) 169 B 
— Rule enacted on 15-3-1971 bv Jiwaii 
University — Enactment of new Rule 
after making first attempt in examina- 
tion under Old Rules — Applicability of 
new Rule (Nov) 190 
—University of Sagar Act (16 of 1946), 
S. 30 — Statute No. 21-AA — Statute is 
mandatory (Feb) 40 A 
Statute No. 21-AA — See also Edu- 
cation — University of Sagar Act (1940), 
S. 30 (Feb) 4C A 
Statute Q21-AA — Repealed by 
Madhya Pradesh Vishwavidvalava Adhi- 
niyam (22 of 1973) — Effect of repeal 
on appointment made in violation of 
Statute 21-AA (Feb) 4C B 











Essential Commodities Act (10 of apn 





S. 3 (2) — See Ibid. S. 5 (May) 8E A 
S. 5 — See also Constitution of 
India, Art, 304 May) 8 B 





Ss. 5. 3 (2) — Delegation order — 
Subject to condition against State Gov- 
ernment issuing any order affecting 
inter-State transport of cattle fodder — 
Whether condition can be ignored 
(May) 85 A 
Evidence Act (1 of 1872), S. 5 — Finding 
of fact must be based on evidence and 
not on surmise (Jan) 1€ B 
S. 92 — See Ibid. S. 115 (Dec) 19 B 
—S. 106 — See Tort — Negligence 








(Apr) 68 
S. 115 — Equitable estoppel —- What 
constitutes (Dec) 193 A 





Ss, 115. 92 — Rule of estoppel and 
Rule in S. 92 — Which to prevail — 
The rule of estoppel must prevail aga:nst 
a pure rule of procedure contained in 
5. 92 (Dec) 192 B 


Hindu Marriage Act (25 of 1955), S. 12 
(1) (c) — Fraud — Every suppression of 
a material fact is nvt a fraud (Mar) 52 
Hindu Minority and Guardianship Act 
(32 of 1956), S.8 — Power of natural 
guardian —- Where guardian of minor 
acquires property tor benefit of minor, 
permission of Court is not necessary 
(Jan) 24 > 
Hindu Succession Act (39 of 1956), 
— See M. P. Land Revenue Code ear 
S. 164 (Aug) 141 A (FB) 


HGUSES AND RENTS 


—M,. P. Accommodation Control Act (41 of 
1931), S. 2 (e) — Relations dependend on 
tenant — Right to fresh tenanev 

(Feb) 35 
—Madhya Pradesh Accommodation (R2- 
quisition) Act (63 of 1943), S. 4 (2-A) — 
See Ibid, S. 5 (Jul) 129 | 
— Ss, 5, 4 (2-A) — Property requisi- 
tioned from tenant in possession — Bi- 
fect on tenancy (Jul) 120 


Indore University Act (14 of 1933) 
See under Education. 

Indore University Registered Graduates 
(Elections to the Court) Ordinance 
See under Education, 

Interpretation of Statutes 
See Motor Vehicles (Amendment) Act 

(1969), S. 64 (3) (Aug) 131 B 

—Doubt about meaning of words — 

Rule of interpretation (Jan) 1 B 

—Intention of Legislature (Jan) 22 B 

Madh. Pra. Accommodation Control Act 
(41 of 1961) 

See Under Houses and Rents, 

Madh. Pra. Accommodation (Requisition) 
Act (63 of 1948) j 
See under Houses and Rents, 

Madhya Pradesh Co-operative Societies 
Act (17 of 1961) 

See under Co-operative Societies, 

Madhva Pradesh Co-operative Societies 
Rules 1962 . 

See under Co-operative Societies. 

M. P, Excise Act (2 of 1915), S. 18 — 

— See also Constitution of India, Art. 

299 (Jun) 101 A (FB) 

——S, 18 — Acceptance of highest bid 

— Contract is complete though deposit 

is not made by bidder (Jun) 101 D (FB) 





64 — Recovery of loss from con- 
tractor as arrears of land revenue 
(Jun) 101 C (FB) 


Madh. Pra. Gram Panchayats (No-con- 
fidence Motion against Sarpanch or 
Up-Sarpanch) Rules (1964) 

See under Panchayats, 

Madhya Pradesh Land Revenue Code (20 

‘of 1959), S, 117 read with S. 211 — Copies 

of Record of Rights have presumptive 

evidentiary value under indicating owner- 

ship and possession entered (Jan) 16 D 

—-S. 164 (as it stood before its amend- 

ment in 1961) — Validity — Not ultra 

vires in view of S. 4 of Hindu Succession 

Act (Aug) 141 A (FB) 

——S. 164 (as it stood before its amend- 

ment in 1961) — Interpretation of — 

Whether a female inheriting as a widow 

could be divested of the property after 

her re-marriage under S. 164 (2) 

(Augs) 141 B (FS) 

——S. 165 (7) read with S. 2 (1) (i) — 

Determination of a ‘kelding’ — Whether 

the mode of assessment to land revenue 

is the real test of d2t-rmination 
(May) 90 GB} 
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M. P. Land Revenue Code (contd.) 
S. 257 (v) read with S. 210 — Civil 
Court has no jurisdiction to question the 
scheme of consolidation of holdings 
under Sec. 210 (Jan): 16 C 
——S. 257 (x) read with S. 250 — Does 
not bar bhumiswami’s civil suit for posses- 
sion on title : (Jan) 16 A 
Madhya Pradesh Land Revenue Code, 
Amendment Act (20 of 1968), S. 58-A 
—See Court-feés and Suits Valuations — 
Court Fees Act (1870). S. 7 (v) (b) - 
(Apr) 79 


Municipalities Act (37 of 





Madh, Pra, 
- 1961) 

See under Municipalities. : 
Madh. Pra. Municipalities {Election Peti- 

tion) Rules (1962) l 

See under Municipalities, 
Madh. Pra. Panchayats Act (7 of 1962) 

See under Panchayats. 
M. P. Public Trusts Act (30 of 1951), 
Ss. 5 and 8 — Entries made by Regis- 
trar under S. 5 operate as decision in rem 
— They are final and -conclusive sub- 
ject only to the decision. of Civil Court 
under S. 8 . (Jan) 32 B 
——S. 8 — See Ibid, S. 5 
——S. 25 (3) — Power of Registrar to 
appoint new trustees — Extent 

(Mar) 55 A 

—S. 27 (f) — Jurisdiction of District 
Judge — Extent of — Power to give 
directions (Jan) 32°A 


——S. 33 (2).— Registrar is not compe- 
tent to impose penalty for contravention 
of provision of Act _ (Mar) 55 B 


Mines and Minerals (Regulation and 
Development) Act (67 of 1957), Sec, 3 (e) 
— ‘Minor minerals’ — Test.-—— Lease to 
quarry limestone — Royalty at higher 
rate when chargeable (Dec) 197 





Motor Vehicles Act (4 of 1939), Ss. 45 
Proviso 1, 57 and 60 — Inter-regional 
permit — Variation of conditions bv in- 
_ clusion of new route — Application : for 
extension of permit to whom to be made 
(Aug) 136 B 

—S, 57.— See Ibid. S. 45, Proviso 1 
(Aug) 136 B 
S. 57 (8) read with S. 48 (3) (xxi). 
Proviso (as amended by Act 56 of 


1969) — Extension of permit for inter- 
regional route by granting extension of 
108 K. M. — Permissibility (Aug) 136 D 
——S. 58 — (as stood before amendment 
by Act of 1969) — Pericd of renewal of 
permit — Starting point (Aug) 131 C 
S, 60 — See Ibid, S. 45. Proviso 1 
(Aug) 136 B 
____§ 62 (1) First Proviso — Grant of 
temporary permit during the pendency 
of application before the same authority 
for grant of new regular permanent 
stage-carriage permit for same route, is 
Megal (Jan) 22 A 





(Jan) 32 B. 


Motor Vehicles Act (contd.) 
S.. 62 (1) (ec) — Temporary need — 
Can exist even where there is perma- 





nent need . (Jan) 10 
——S. 62 (1) (c) — Temporary need — 
Determination of — Duty of R. T. A. 

° (Jan) 22 C 
~——S. 64 (1) (d) — Refusal to counter- 
sign permit as extended — Order ap- 


pealable (Aus) 136 C 


——5. 68-C — Publication ‘of. scheme 
under, for Inter-State route — Inter- 
State agreement ‘permitting only existing 


operators to continue — Claim for a 
permit by S. T, Corporation — Tenabi- 
lity _ (Feb) 44 A 


S. 68-D — Renewal of permit for a 
Toute which partially overlapped the 
route of complete exclusion — Order of 
Special Secretary showing that such 
permits were not covered under scheme 





-— Renewal if contravenes scheme 


(Aug) 131 A 
——S. 68-F (2) — Appeal of scheme 
for inter-State route — Cancellation of 
permit of private operator by Asstt. 


Secretary, S. T. Authority — Not with- 
out jurisdiction (Feb) 44 B 
——S. 110-A—Application under against 
Government — Notice under S. 80. Civil 
P. C. not necessary (Sep) 159 (FB) 





-——S, 110-A — Negligence — Applica- 
bility —- Doctrine of res ipso locauitur 
l (Nov) 181 A 

S. 110-B — Claim for damages for 
death ' (Nov) 181 B 


Motor Vehicles (Amendment) Act (56 of 
1969), S. 64 (3) — Appeal on the subject 
of renewal of permit pending at the 
commencement of the Amendment Act— 
Provisions of amending Act cannot be 
taken into account while deciding ap- 
peal Z (Aug) 131 B 
MUNICIPALITIES 


-Madhya Pradesh Municipalities Act (37 
of 1961), Ss. 37, 44 — Vacancy caused bv 
setting aside election of President — 
Vacancy is only a casual vacancy 

3 (Feb) 38 
S. 44 —- See Ibid, S. 37 (Feb) 38 
—Madhya Pradesh Municipalities (Elec- 
tion Petition) Rules (1962), R. 16 — See 
Municipalities — Madhya Pradesh Muni- 





cipalities Act (1961). S. 37 (Feb) 38 
PANCHAYATS ` 
—~Madh, Pra, Gram Panchayats (No- 


confidence Motion against Sarpanch or 
Up-sarpanch) Rules (1964). R. 7 — No- 


confidence motion. — Method of voting 
(Oct) 176 B 
——R. 7 (2). (iii) —- No-confidence mo- 
tion passed unanimously bv those pre- 
sent — Recording number of votes, . 
names ef panchas voting etc. not neces- - 
Sary - (Oct) 176 A 


Subject Index, 


Panchayats (contd.) 
ie Pradesh Panchayats Act (7 of 
1962), S. 24 — See also Panchavais 
— M. P. Gram Panchayats (No-confi- 
dence Motion against Sarpanch or Up- 
sarpanch} Rules, (1964); R. 7 
(Oct) 176 B 
Ss. 24, 31 — Second no-confidence 
motion within six months after the first 
— Whether barred by S. 31 
(Jul) 121 A 
——S. 26 (as amended by M. P. Pan- 
chayat (Amendment) Act (17 of 1972) )— 
Resignation of Panch after amendment— 
No procedure for acceptance prescribed 
at the date of resignation — Resignation 
does not take effect. on receipt by Sar- 
panch (Jul) 121 B 
——S. 31 — See Ibid, S. 24 (Jul) 121 A 





Representation of the People Act (43 of 
1951), S. 117 (1) — Security deposit — 
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Rule enacted on 15-3-1971 by  Jiwaii 
University 


See under Education. 
Specific Relief Act (47 of 1963), S. 20 (4) 
— Relief of specific performance can- 
not be refused merely on ground of 
want of mutuality (Jan) 24 B 
S. 34 — See Civil P. C. (1908). O. 21. 








R. 63 (Oct) 173 
Tort — Negligence — Motor acci- 
dent on highwav — Liability of drivers 


—. Contributory negligence bv passenger 
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1974 
Madhya Pradesh High Court 


> 


AIR 1974 MADHYA PRADESH 1 
(V 61 C 1) 
(INDORE BENCH) 
S. P. BHARGAVA AND S. R. VYAS, JJ. 

Rameshchandra, Applicant v. G N. 
Tandon and others, Respondents. 

Misc. Petn. No. 28 of 1972, D/- 31-3- 
1972. 

Index Note:— (A) Indore University 
Act (14 of 1963), S. 19 (1), Expln. — Ex- 
pression “employee” under — It meams a 
person who performs services for ano-ber 
for hire, salary or wages. (X-Ref:— S. 22, 
Proviso). (X-Ref:— Words and Phrases 
— Word “employee”). 


Brief Note:—- (A) Thus a person who 
has merely agreed to deliver a few lec- 
tures at his leisure and convenience with- 
out any obligation being imposed on the 
college to pay him any remuneration for 
the delivery of those lectures is noi an 
“employee” within the meaning of the 
Explanation so as to disentitle him tc be 
a member of the University Court. 

(Paras 11, 15) 


There is no contractual obligatior on 
the parties to the arrangement which 
could be enforced in a Court of law. If 
the management of the college decided at 
any time to refuse to take work he had 
no other option but to stop the work. On 
the other hand, if he at any time decided 
not to comply with the time-table or 
other requirements laid down by the 
management it could have no _ righ: to 
enforce the same against him. The condi- 
tion of sticking to a particular time-table 
is only a condition necessary for the pro- 
per functioning of the college and nothing 
more. (Para 16) 

That, such an honorary lecturer is 
not disentitled from being a member of 
the University Court is also clear from 
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the aim and object of the Explanation to 
Section 19 (1). The only purpose of ex- 
cluding employees from being members 
of the University Court is to avoid any 
possible conflict of the members of the 
Court with their duty. It is one of the 
functions of the Court under Section 21 


(2) (xiii) to lay down scales of salaries 
and conditions of employment of the 
members of staff in constituent colleges 
and other recognised institutions and to 


ensure the observance cf the same through 
the Executive Council. If paid or salaried 
employees were made eligible for elec- 
tion to the Court, it is plain that there 
may be a conflict between their power 
and duties. For avoiding this conflict the 
rule contained in Explanation to Section 
19 (1) of the Act was enacted. 
(Para 20) 
The mere fact that such a person 
had agreed to be appointed as an exa- 
miner in the past does not make him an 
employee of the University when the 
offer was only for a limited purpose and 
for a specific period. (Para 21) 


It cannot be said that the enacting 
authority intended to include the unsala- 
ried employees within the Explanation 
merely because the word “salaried em- 
ployee” had been employed in the pro- 
viso to Section 22 and the only word 
“employee” is used in the Explanation. 
The provision in Section 22 using the 
words ‘salaried employees’ was introduc- 
ed at a much later point of time. As the 
two provisions did not exist in the Act 
at the same time it would be erroneous 
to read them in juxtaposition to fix the 
difference in their meaning. AIR 1954 SC 
496. Rel. on. ` (Para 22) 


_On the contrary, it can be asserted 
with some force that as in the proviso to 
Section 22 only salaried employee has 
been excluded and the word used in the 
Explanation is simply an employee it 
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must have þeen in the contemplation of 
the enacting authority that non-salaried 
person (if he could be called an employee 
at all) was not excluded from taking part 
in the election. Case law discussed. 

7 (Para 23) 

Index Note:— (B) Interpretation of 
Statutes — Doubt about meaning of words 
— Rule of interpretation. 

Brief Note:— (B) The words of a sta- 
tute, when there is doubt about their 
meaning, are to be understood in the 
sense in which they best harmonise with 
the subject of the enactment. Their mean- 
ing is found not so much in a strictly 
grammatical or etymological propriety of 
language, nor even in its popular use, as 
in the subject, or in the occasion on which 
they are used, and the object to be aż- 


tained. (Para 8) 
Index Note:— (C) Words and Phrases 
— Word “honorary” — Connotations of. 


Brief Note:— (C) The word “hono- 
rary” as applied to some office means ‘at- 
tached to or growing out of some honour 
or dignity or honourable office.’ It may 
also import an obligation or duty grow- 
ing out of honour or trust as distinguish- 
ed from legal accountability or servile 
duty. It also means working without pro- 
fit, fee or reward and in zonsideration of 
honour conferred thereby. Where no sa- 
lary or fees is affixed to che office, it is 
supposed to be accepted merely for the 
public good. It also excludes the idea that 
the public office held honorarily must 
have continuance. It can make no differ- 
ence whether there be one act or a series 
of acts to be done, whether the office ex- 
pires as soon as one act is done or is to 
be held for years or during good behavi- 
our. The word ‘honorary’ as applied to 
public office and other positions of res- 
ponsibility or trust means either that the 
office or title is bestowed upon the incum- 
bent as a mark of honour or compliment, 
without intending to charge him with the 
active discharge of the duties of the place, 
or else that he has to receive no salary 
or other compensation in money, the 
honour conferred by the incumbency of 
the office being the only reward. 

(Para 19) 


Index Note:— (D) Constitution of 
India, Art. 226 — Alternative remedy — 
Election dispute — Election for member 
of University Court — Nemination for — 
Rejection of — Petition against, under 
Art, 226 — Remedy of election petition 
-under Cl. 50 of Indore University Regis- 
tered Graduates (Elections to the Court) 
Ordinance not availed of — It is no ground 
for rejecting petition when remedy under 
Cl. 59 is not adequate. (X-Ref:— Indore 
University Registered Graduates (Elec-~ 
tions to the Court) Ordinance, Cl. 56). 
1965 MPLJ 375, Rel. on. (Para 31) 
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AIR 1971 Madh Pra 195 = 1971 
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Collector, Shehore, M. P. 
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AIR 1954 SC 496 = 1954 Cri LJ 
1333, Tolaram Relumal v. State 


29, 31 


of Bombay 22 
(1953) 8 Ele LR 20 (Mad), Elaya 
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AIR 1953 Nag 172 = 1953 Cri LJ 

1030, State Govt., M. P. v. Jiwa 

Bhai Nathabhai 26 
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Ponnuswami v. Returning Officer, 
Namakkal 31 

(1951) 1 All ER 368 = (1951) 1 KB 
731, Gould v. Minister of Na- 
tional Insurance 17 

(1947) 1 AC 1 = (1946) 2 All ER 
345, Mersey Dock and Harbour 
Board v. Coggins and Griffiths 


(Liverpool) Ltd. 10 
(1946) 62 TLR 427 = 115 LJPC 41, 
Short v. Henderson 13 


(1924) 1 KB 762 = 93 LJKB 306, 
Tor priming Right Society v. Mit- 


che 
(1909) 2 KB 820 = 78 LJKB 958, 
Hillyer v. St. Bartholomew’s 
Hospital 14 
Jethumalani with Kohli, for Appel- 
lant, R. G. Waghmare (for Nos. 1 & 2), 
S. C. Bagdia, K. K. Sethi, V. S. Kokje, 
S. M. Jhavar, V. S. Samvatsar, S. L. Garg, 
for Opposite Party. 


S. P. BHARGAVA, J.:— The facts 
leading to the presentation of this peti- 
tion by Rameshchandra Bahoti may be 
briefly stated thus. The petitioner is ad- 
mittedly a registered graduate of the 
University of Indore. He passed his 
M. Com. Degree Examination in the year 
1967. In that very year, Shri Vaishnav 
Arts & Commerce College, Indore, also 
called as Shri Vaishnav College of Com- 
merce, was started at Indore in the month 
of August. The petitioner received a let- 


12 


1974 


ter (Annexure A) from the Joint Secre- 
tary of the said College in which it was 
requested that he may at his convenience 
and according to his aptitude deliver 
some lectures to the students of that col- 
lege. By his reply dated 3rd August, 1267 
(also marked Annexure A) the petitioner 
accepted the said offer in these words: 


“It is really very kind of you to 2x- 
tend an invitation for delivering a “ew 
lectures to the students. I shall be happy 
to do so subject to the limitations of time 
and according to my convenience.” 


2-3. Annexure R-2 filed with the 
return on behalf of respondents 1 and 2, 
the Registrar of the University of Indore 
and the University of Indore, shows that 
the petitioner is the senior-most Hono- 
rary Lecturer in the said College and he 
has been teaching the subject of Business 
Administration from the month of Au- 
gust 1967 in the Shri Vaishnav College of 
Commerce, Indore. The particulars re- 
garding seniority of members of the staff 
given in Annexure R-2 clearly mention 
the petitioner as ‘Honorary Lecturer’. 
Under the Indore University Registered 
Graduates (Elections to the Court) Ordin- 
ance, 1965 (hereinafter called the Ordin- 
ance) Registrar of the University con- 
ducts the said elections. The programme 
of elections to the court of the Univer- 
sity was duly published under Clause 5 
of the Ordinance and is Annexure B on 
record. In accordance with the said pro- 
gramme, the petitioner who was desirous 
of contesting the election to the Univer- 
sity Court as a representative to be elect- 
ed by the Registered Graduates of the 
University from among themselves urder 
Clause (21) to Section 19 (1) of the Incore 
University Act, 1963 (hereinafter called 
the Act) submitted his nomination paper 
duly proposed and seconded as required 
by the relevant provisions of the Ordin- 
ance. The nomination papers submicted 
by the various candidates were scrutiniz- 
ed by the first respondent on 28-2-1972. 
The nomination papers of respondents 
Nos. 3 to 25 were accepted but the nomi- 
nation paper of the petitioner as also the 
nomination papers of respondents 26 to 
28 were rejected. Thus, respondents € to 
25 remained as the contesting candidates 
at the said election. 

4, The nomination paper of the 
petitioner was rejected by the first res- 
pondent on the basis of the explanation 
to Section 19 (1) of the Act. The said 3x- 
planation reads thus: 

“No employee of any University or 
any College within the State shall be eli- 
gible to be a member under items (xviii) 
to (xxii).” 

The reasons given by the Registrar for 
rejecting the nomination paper were con- 
veyed to the petitioner vide Annexure C. 
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After reproducing the Explanation quot- 
ed above, the first respondent stated the 
following reasons for rejecting the nomi- 
nation paper of the petitioner: 

“Since your name has been shown as 
the senior-most Lecturer in the list of 
teaching staff of the Vaishnava College 
submitted by the Principal of the College 
vide his letter No. 285/71 of the 8th Sep- 
tember, 1971, you, therefore, are in the 
category of the employee though it is 
mentioned against your name that you 
are an Honorary Lecturer. All Lecturers 
are employees of the College concerned, 
so far as the teaching and disciplinary 
control over them by the Principal is 
exercised. Your form, therefore has been 
rejected under Section 11 (1) (a) of the 
Ordinance No. 1 of University of Indore 
read with the explanation to Section 19 
(1) of the Act.” 


5. It is averred in the petition that 
the order made by the first respondent 
is vitiated by an error apparent on the 
face of the record; that the first mecha- 
nically assumed that merely because the 
petitioner’s name has been shown as a 
senior-most lecturer in the list of the 
teaching staff of Shri Vaishnav College of 
Commerce, the petitioner is ipso facto the 
employee. of the said college; that the - 
relationship of employer and employee 
does not subsist between the manage- 
ment of the said college and the peti- 
tioner who voluntarily, without reward, 
chose to deliver some lectures to the stu- 
dents of the college; that in the absence 
of any binding contract no such relation- 
ship arises and that the receipt of consi- 
deration is an essential requirement to the 
said relationship, On these allegations, 
the petitioner has prayed for the issuance 
of a writ of certiorari or any other writ, 
direction or order under Articles 226 and 
227 of the Constitution. He has prayed 
that the impugned order dated Ist March, 
1972 ‘may be quashed. 


6. In the reply filed by respon- 
dents 1 and 2, i.e., the Registrar, Univer- 
sity of Indore, and the University of 
Indore, the Annexure A filed by the peti- 
tioner has not been admitted. It has been 
contended that the circumstances under 
which the services of the petitioner were 
engaged by the Vaishnav College of Com- 
merce are wholly irrelevant for the pur- 
poses of this petition. It has. been urged 
that the Principal of Shri Vaishnav Col- 
lege of Commerce fixed the periods for 
the teachers employed in the college and 
accordingly the petitioner was also assign- 
ed periods under the orders and directions 
of the Principal and the petitioner has 
been taking classes as per time-table fix- 
ed by the Principal. It is denied that the 
petitioner is not subject to the control and 
discipline of the College management and 
it has been urged that “the petitioner 
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who is in the college employment is in 
the category of teacher and he cannot 
claim discrimination.”. It-has been cor- 
tended that by his very employment as 
a teacher he is under legal obligation to 
deliver lectures in the periods fixed by 
the Principal and in such manner-as ke 
likes and that he is under no obligation 
to deliver them is not only false but in- 
consistent with the functions of the coi- 
lege. It was further pleaded that the Uni- 
versity of Indore is not aware of the 
terms and conditions under which the 
petitioner himself got engaged or employ- 
ed by the college and it is not the con- 
cern of the University on what terms 
and conditions the petitioner has been 
engaged. It has also been urged that the 
petitioners’ waiver to receive any salary 
or wages, honorarium or other pecuniary 
considerations which do not in any man- 
ner detract from his being a teacher and 
his category is that of an employee of 
the college. It has also keen contended 
that the designation of the petitioner as 
Honorary Lecturer also does not in any 
manner improve his capacity. It has been 
urged that the petitioner having obtain- 
ead the benefit of having experience of 
teaching in the said college as a teacher 
„and further having obtained seniority in 
the said college on his teaching experi- 
ence is an employee of the college which 
would promote him to the post of Assist- 
ant Professor, Professor and Principal. It 
has also been urged that he was appoint- 
ed a Valuer in Applied Economics and 
Planning Paper No. I of B. Com. Part III 
Examination held in the month of Sep- 
tember-October 1971 and he accepted the 
said offer and employment of the Univer- 
sity as a Valuer. He was also paid remu- 
neration for the work of valuing the 
answer books of the students. It has been 
asserted that due to these facts he is very 
much an employee not only of the col- 
lege but also of the University being en- 
gaged in the activities of the college and 
University. It has also been pleaded that 
as the petitioner has an alternative re- 
medy, the writ petition cannot be enter- 
tained and no relief should be given to 
the petitioner. Respondent No. 9 has filed 
his return supporting the stand taken by 
the University. Some of the other respon- 
dents did not contest this petition. 


7. On the arguments advanced by 
the learned counsel for the parties, the 
following questions arise for determina- 
tion:— 

1. Whether the petitioner is an em- 
ployee within the meaning of Explanation 
under Section 19 (1) of the Act? 


9, Whether there are any disputed 
questions of facts in this case which dis- 
entitle the petitioner to relief prayed for 
in this petition? ; 
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3. Whether the relief should be re- 
fused to the petitioner in view of the 
provisions made under Clauses 50 and 52 
of the Ordinance No. 1? 


8. Point No. 1: Neither the Act 
nor the Ordinance gives any definition of 
the word ‘employee’. The word ‘employee’ 
cannot be read as a term of art in the 
absence of any definition. The words of a 
statute, when there is doubt about their 
meaning, are to be understood in the 
sense in which they best harmonise with 
the subject of the enactment. Their mean- 
ing is found not so much in a strictly 
grammatical or etymological propriety of 
language, nor even in its popular use, as 
in the subject, or in the occasion on 
which they are used, and the object to be 
attained (see page 76, Maxwell on Inter- 
pretation of Statutes, 12th Edition). 


9. In M/s. New India Sugar Mills 
Ltd. v. Commr. of Sales Tax, Bihar, (AIR 
1963 SC 1207), their Lordships of the 
Supreme Court held that— 


“It is a recognised rule of interpreta- 
tion of statutes that the expressions used 
therein should ordinarily be understood 
in a sense in which they best harmonise 
with the object of the Legislature. If an 
expression is susceptible of a narrow or 
technical meaning, as well as a popular 
meaning the court would be justified in 
assuming that the Legislature used the 
expression in the sense which would 
carry out its object and reject that which . 
renders the exercise of its powers invalid. 
In interpreting a statute the Court can 
not ignore its aim and object.” 


In the Central India Spinning and Weav- 
ing and Manufacturing Co. Ltd. v. Muni- 
cipal Committee; Wardha, (AIR 1958 SC 
341) it was observed that it is a recognis~ 
ed principle of construction that the gene- 
ral words and phrases, however, wide and 
comprehensive they may be in their lite- 
ral sense, must usually be construed as 
being limited as to the actual objects of 
the Act. i 


10. In Chintaman Rao v. State of 
M. P., (AIR 1958 SC 388) their Lordships 
of the Supreme Court stated that the con- 
cept of employment involves three ingre- 
dients: (1) employer, (2) employee, and 
(3) the contract of employment. The em- 
ployer is one who employs i.e. one who 
engages the services of other person. 
The employee is one who works for an~ 
other for hire. The employment is the 
contract of service between the emplo- 
yer and the employee whereunder the 
employee agreed to serve the employer 
subject to his control and supervision. 
The test which is uniformly applied in 
order to determine the relationship is the 
existence of a right of control in respect 
of the manner in which the work is to 
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be done. As laid down in, Dharangadhra 
Chemical Works Ltd. v. State of Sau- 
rashtra, AIR 1957 SC 264 the prima facie 
test for the determination of the rela- 
tionship between the master and servant 
is the existence of the right in the mas- 
ter to supervise and control the ‘work 
done by the servant not only in the 
matter of directing what work the ser- 
vant is to do but also the manner in 
which he shall do his work or to borrow 
the words of Lord Uthwatt in Mersey 
Dock and Harbour Board v. Coggins and 
Griffiths (Liverpool) Ltd., (1947) 1 AC 1 
p. 23: 


"The proper test is whether or not 
the hirer had authority to control the 
manner of execution of the act in ques- 
tion.” 


11. It is true that the definition 
given in the different statutes may not be 
very helpful ‘for determining this ques- 
ion. However, it can safely be szated 
that in the various definitions a person 
has nowhere been defined as a workman 
who has not been hired for salary, re- 
ward, wages or compensation. i 


12. Clerk and Lindsell in their 
book on Torts at page 203 have stated 
that a great variety of different tests for 
the existence of the relationship of mas- 
ter andgservant has been suggested, but 
the only proposition that can be put for- 
ward with confidence on the subject is 
that no single test capable of general ap- 
plication in all cases has yet emerged. 
In principle, no doubt, the matter is one 
of the interpretation of the contrac: be- 
tween the employer and the empioyed 
person. If the relationship rests upon a 
written document only the question is 
primarily one of law on the construction 
of the document (see Performing Right 
Society v. Mitchell, (1924) 1 KB 752 at 
p. 766). Otherwise the question must be 
answered in the ordinary way by impli- 
cation. 


13. One of the most frequently 
cited statements is that of Lord Thanker- 
ton in Short v. Henderson, (1946) 62 TLR 
427 when the learned Lord stated that 
there were four indicia of a contract of 
service, namely, (1) the master’s tower 
of selection of his servant, (2) the pay- 
ment of wages or other remuneration, 
(3) the master’s right to control the 
method of doing the work, and (4) the 
master’s right of suspension or dismissal. 
If the master’s right to control the 
method of doing the work is proved, it 
has been repeatedly held to be the deci- 
sive element in the relationship. In the 
same book, at page 204, the learned au- 
thors have observed: 

“Even today the test of the right to 
control the method of doing the werk is 
still frequently referred to and it probab- 
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ly remains useful where relatively sim- 
ple forms of employment are in issue. If, 
by a contract of employment entered into 
between them, one person really does 
acquire the right to control the method 
of working of the other, then the con- 
tract will be a contract of service and 
the employed person a servant.” . 


Though even on this point it is recog- 
nised that one person may have the right 
to control the method of working of an- 
other without thereby becoming his mas- 
ter as is the case between the superior 
and subordinate servants of the same 
master. In such a case no contract exists 
between superior and 


subordinate ser- 
vants. 
14, The inadequacy of the test of 


control was most forcibly brought out 
in a series of cases concerning negligent 
hospital treatment in which hospital au- 
thorities have been held liable for the 
negligence of their medical staff. The 
traditional view on this aspect was that 
hospital authorities could not be liable 
vicariously for the negligence of the 
members of their medical staff, whether 
professionally qualified or not, if the 
negligence occurred in the course of an 
operation or treatment calling for the 
exercise of medical skill and knowledge 
(see Hillyer v. St. Bartholomew’s Hospi- 
tal, (1909) 2 KB 820). The reason for 
the view was that such persons as sur- 
geons, house surgeons and anaesthetists 
were employed to exercise their profes- 
sions according to their own discretion, 
without being bound to obey the direc- 
tions of the hospital authority. However, 
recently a different view has prevailed 
and such professionally qualified persons 
as radiographers, house surgeons, whole- 
time assistant medical officers and pro- 
bably staff anaesthetists have been 
held -to be servants of the hospital 
authority for the purposes of vicari- 
ous liability. (See the same book at 
pages 128-129, Note 212). However, in 
our opinion, the tests which have been 
laid down for determining the vicarious 
liability in recent cases cannot auto- 
matically be applied to a case where the 
question is very different, namely, of a 
right pertaining to franchise or contest- 
ing a seat. 


15. There is no doubt that in the 
instant case the management of the col- 
lege wrote to the petitioner and asked 
him to indicate his willingness as to whe- 
ther he will be willing to deliver some 
lectures to the classes and the petitioner 
in his reply agreed that at his leisure 
and convenience he would do so. How- 
ever, it is clear that no remuneration 
was either offered by the management 
or demanded by the petitioner. In fact, 
no other conditions are stated to have 
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been negotiated or agreed between the 
petitioner and the college. 


16. The result of contract is to 
create a contractual obligation by virtue 
of which the contract is enforceable in 
lew. The term ‘obligation’ includes 
every duty enforceable in law. It im- 
plies a right in another person to which 
it.is correlated and it restricts the free- 
dom of the obligee with reference to defi- 
nite acts and forbearance. In order that 
it may be enforced by Court of Law it 
must be a legal obligation and not mere- 
ly moral, social or religious. It may be 
that good sense between the parties con- 
cerned was the only rule of guidance. 
However, we have no hesitation that if 
the management of the college decided at 
any time to refuse to take work from the 
patitioner he had no other option but to 
stop the work. On the other hand, if the 
petitioner at any time decided not to 
comply with the time-table or other re- 
quirements laid down by the manage- 
ment it could have no right to enforce the 
same against him. The condition of 
sticking to a particular time-table can 
only be held to be conditions necessary 
for the proper functioning of the college 
but nothing more. 

17. In the case of Gould v. Minis- 
ter of National Insurance, (1951) 1 All 
ER 368, the management had selected 
the artist and had even paid him remu- 
neration which was called to be his salary 
in the agreement and in certain circum- 
stances the management had reserved 
the right to cancel the contract. It was 
held that those conditions were simply 
conditions necessary to the proper work- 
ing of the theatre and the contract was 
not held to be a contract of service for 
the reason that there was no control im- 
posed over the artist about the method 
in which he was to perform his act. It 
was lastly stressed in that case that per- 
forming of the act by the artist depend- 
ed entirely on his skill, personality and 
artistry and that was a matter with 
which the contract did not give the 
management any right to interfere. 


18. On consideration of the cir- 
cumstances of this case, we are of the 
view that the petitioner cannot be held 
ta be an ‘employee’ of the college with- 
in the meaning of the Explanation to 
Section 19 (1) of the Act. 


19. From the facts of this case it 
is clear that the petitioner is working 
only in an honorary capacity. We may 
therefore now examine the question as 
tc whether working in such a capacity 
he can be treated to be an employee 
within the meaning of the Explanation. 
The word ‘honorary’ as applied to some 
office means ‘attached to or growing out 
of some honour or dignity or -honourable 
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office.’ It may also import an obligation’ 
or duty growing out of honour or trust 
as distinguished from legal accountabi-' 
lity or servile duty (see Corpus Juris’ 
Secondum, Vol. 41, page 325). It also’ 
means working without profit, fee or re- 
ward and in consideration of honour 
conferred thereby. Where no salary or 
fees is affixed to the office, it is supposed 
to be accepted merely for the public 
good. It also excludes the idea that the' 
public office held honorarily must have 
continuance. It can make no difference 
whether there be one act or a series of 
acts to be done, whether the office ex- 
pires as soon as one act is done or is to 
be held for years or during good behavi- 
our (See Corpus Juris Secondum, Vol 30, 
page 457). The word ‘honorary’ as ap- 
plied to public office and other positions 
of responsibility or trust means either 
that the office or title is bestowed upon 
the incumbent as a mark of honour or 
compliment, without intending to charge 
him with the active discharge of the 
duties of the place, or else that he has to 
receive no salary or other compensation 
in money, the honour conferred by the 
incumbency of the office being the only 
reward. 


20. We may now consider the aim 
and object of the provisions contained in 
the explanation to Section 19 (1) of the 
Act. The only purpose of excluding em- 
ployees from being members of the Uni- 
versity Court is to avoid any possible 
conflict of the members of the Court 
with their duty. It is one of the func- 
tions of the Court under Section 21 (2) 
(xiii) to lay down scales of salaries and 
conditions of employment of the mem- 
bers of the staff in constituent colleges 
and other recognised institutions and to 
ensure the observance of the same 
through the Executive Council. If paid 
or salaried employees were made eligible 
for election to the Court, it is plain that 
there may be a conflict between thir 
power and duties. For avoiding this con- 
flict, in our opinion, the rule contained in 
Explanation to Section 19 (1) of the Act 
was enacted. Å 


21. It was contended that even 
while working as a honorary lecturer 
the petitioner had in 1971 accepted (vide 
Annexures R-2 and R-3) an appointment 
offered by the University for examiner- 
ship and that on this ground also the 
petitioner is to be treated as an emplo- 
yee of the University. This contention 
deserves to be summarily rejected. Ac- 
ceptance of such an offer of a casual 
nature does not make the person accept- 
ing it an employee of the University. 
The offer was only for a limited purpose 
and for a specific period. It was not 
suggested that the aforesaid casual ap- 
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pointment continued on the date when 
the nomination paper was filed and re- 
jected by the Registrar. We cannot in 
these circumstances accept the conten- 
tion that merely because the petitioner 
had agreed to be appointed as an exa- 
miner in the year 1971 he must for all 
time to come be treated as a University 
employee. 

22. The learned counsel for the 
respondents 1 and 2 stressed the ciffer- 
ence in language used in explanaticn to 
Section 19 (1) and the proviso to Sec- 
tion 22 of the Act and contended that as 
the words ‘salaried employee’ had been 
employed in the proviso to Section 22 and 
only word ‘employee’ was used ir the 
Explanation, it was evident that thə en- 
acting authority intended to include and 
connote even the unsalaried employees 
within the explanation. Apparently the 
argument is attractive but we see no force 
in this submission. In the first placa, we 
may point that the aforesaid two provi- 
sions were not introduced in the Act at 
the same time. The provision in Sec- 
tion 22 using the words ‘salaried emplo- 
yees’ admittedly was introduced at a 
much later point of time. As the two 
provisions did not exist in the Act et the 
same time it would be erroneous to read 
them in juxtaposition to fix the Cciffer- 
ence in their meaning (see Tolaram Re- 
eres v. State of Bombay, AIR 19&4 SC 
496). 

23. In fact, it can be asserted 
with some force that as in the prov-so to 
Section 22 only salaried emplovee has 
been excluded and tha word used in the 
Explanation is simply an emplceyee it 
must have been in the contemplation of 
the enacting authcrity that non-sa-_aried 
person (if he could be called an emplo- 
yee at all) was not excluded from taking 
part in the election. We are actually in- 
clined to the view that what was not 
very clearly said when the word emplo- 
yee was used, it has been more spec-fical- 
ly said when the words ‘salaried emplo- 
yee’ were used in the proviso. We there- 
fore take the view that the word ‘em- 
ployee’ as used in explanation to Sec- 
tion 19 (4) and the words ‘salaried em- 
ployee’ as used in the proviso to Sec. 22 
have the same connotation and meaning. 


24. Learned Counsel for the res- 
pondents relied on the decision reported 
in Elaya Pillai v. K. Parthasarathy, 
(1953) 8 Ele LR 20 (Mad) where if has 
been held that the village Munsif who 
is employed in a State does not cease 
to be an employee within the meaning 
of Section 123 (8) of the Representation 
of the People Act, 1951, when he was on 
leave without pay and was not actually 
performing his duties. It is apparent 
that the point for consideration ir that 
case was entirely different that the vil- 
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lage Munsif continued in service of the 
State though he was on leave cannot be 
doubted as a contract of service does not 
terminate by any Government servant 
going on leave without pay. 


25. The other case relied upon 
by the learned counsel for the respon- 
dents in Deorao Lakshman v. Keshav 
Lakshman, (1957) 13 Ele LR 334 = (AIR 
1958 Bom 314). In that case their Lord- 
ships were concerned with the question 
as to what was meant by ‘an office of 
profit? and it was held that it was not 
necessary that the holder of the office 
should actually make a profit out of it. 
In other words if there was any potentia- 
lity of making any profit then even if no 
profits were made, the holder was hold- 
ing an office of profit. This decision 
also has no application at all to the pre- 
sent case, 


26. The last decision cited in this 
connection was State Government, M. P. 
v. Jiwabhai Nathabhai, AIR 1953 Nag 
172. In that case the question for consi- 
deration was whether the respondents 
were liable for contravention of the pro- 
visions of Section 66 (1) (b) of the Facto- 
ries Act which provided that no woman 
shall be employed in a factory except 
between the hours of 6 A. M. and 7 P. M. 
This clause was stated to have been con- 


travened by the wives and other rela- 
tions of the factory workers. In this 
context their Lordships held that the 


word ‘employed’ does not only connote 
employed on wages but also being oc- 
cupied or engaged in some form of acti- 
vity. Their Lordships took that view in 
consonance with the spirit of the Facto- 
ries Act which strictly inhibits employ- 
ment of women after 7 P.M. and before 
6 A. M. We do not see as to how this 
interpretation can be of any help in the 
present case. 


27. Point No. 2:— This point 
need not detain us long. We have re- 
produced the material portion of the 
order of the first respondent rejecting 
the nomination paper of the petitioner 
in paragraph 4 of this order. The sole 
ground on the basis of which his nomina- 
tion paper was rejected was that he was 
a lecturer and lecturers are ‘employees’ 
of the college concerned so far as teach- 
ing and disciplinary control over them 
by the Principal is exercised. The ques- 
tion of fact that he was an honorary 
lecturer has clearly been admitted in the 
impugned order itself though the respon- 
dents 1 and 2 and respondent No. 9 have 
in their returns not admitted An- 
nexure A which according to the peti- 
tioner contained the entire offer and ac- 
ceptance on the basis of which the peti- 
tioner commenced to deliver lectures. 
Not a word has been said in these returns 
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as to how any monetary benefit either 
in cash or kind was obtained by the peti- 
tioner from the college in pursuance 
of or as direct consequence of his 
acceptance dated 3-9-1967. We have al- 
ready dealt with the question that the 
mere acceptance of the employment of a 
valuer in an examination even if it were 
held to be an employment in the real 
sense of the word does not in any man- 
ner affect the position of the petitioner 
not being an ‘employee’ at the time of 
filing of the nomination paper because 
admittedly long before the nomination 
paper was filed, the said appointment had 
spent itself and had come to an end. We 
are further of the view that the mere 
incidental fact by virtue of delivering 
series of lectures the petitioner would 
gain experience and may have better 
claims to be appointed to a superior post 
in future does not in any manner con- 
stitute ‘consideration’ in the sense in 
which this word is understood in the law 
of contract. The necessary facts there- 
fore which have been asserted by the 
petitioner in support of the petition can- 
not be held to be disputed facts and in 
fact the only point for consideration is 
as to whether in the circumstances of 
this case on the basis of the offer and 
acceptance on record the correctness of 
which was accepted by the Registrar at 
the time of rejecting the nomination 
paper by accepting this fact that the 
petitioner’s name was mentioned in the 
list of the college employees as an hono- 
rary lecturer much before the present 
dispute arose the petitioner was an em- 
ployee within the Explanation to Sec- 
tion 19 (1). 


28. We are unable to agree with 
. the view pressed on behalf of the learn- 
ed counsel for respondents 1 and 2 that 
two views were possible to be taken 
about the meaning of the word ‘emplo- 
yee’ as used in that Explanation and as 
the Registrar accepted one of the two 
possible meaning, his action could not 
be called into question in a writ peti- 
tion. The correct legal position is that 
if the order of the Registrar suffers from 
an error apparent on the face of the re- 
cord, it would not only be proper but 
necessary for us to interfere in case we 
are unable to persuade ourselves 
there is another equally efficacious and 
-beneficial legal remedy provided in the 
Act or the Ordinance. It is significant 
that the Registrar did not as a fact find 
that the relationship of employer and em- 
ployee existed between the college and 
the petitioner. There ‘are no facts found 
in the rejection order on the basis of 
which it could be said that he held that 
some kind of consideration whether in 
cash or kind was paid to the petitioner 
or the petitioner was @éntitled to any 
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such consideration under the offer made 
to him and accepted by him. We are 
clearly of the view that the word ‘em~ 
ployee’ as used in the Explanation does 
not cover the case of a person who has 
merely agreed to deliver a few lectures 
at his leisure and convenience without 
any obligation being imposed on the col- 
lege to pay him any remuneration for 
the delivery of these lectures. In other 
words, the word ‘employee’ in Explana- 
tion to Section 19 (1) has been used in 
its general and popular sense alone where 
it means a person who performs services 
for another for hire, salary or wages, 


.The term as used in the Explanation only 


takes within its scope the relationship of 
employer and employee and can have no 
application to the precarious relationship 
existing in the present case in spite of 
there being a clear provision in clause 
(xili) of Section 21 of the Act to lay down 
scales of salaries and conditions of em-= 
ployment of members of the staff in con- 
stituent colleges and other recognised 


institutions and to ensure the observanca - 


of the same through the Executive Coun=< 
cil. The said clause is not attracted in 
the present case. Thus, in our opinion, 
there are no disputed facts on the basis 
of which it would be reasonable or pro- 
per to deny him the remedy in this peti- 
tion. 


29. Point No. 3:— The learned 
counsel for the respondents contended 
that the remedy provided by Clause 50 of 
the Ordinance was an adequate remedy 
and as the rejection of nomination paper 
was during the process of election, 
Clause 50 cannot be said to provide any 
embargo on the election petition as it 
did not contain any words of limitation 
and any interference at this stage would 
hold up the completing of election which 
is not envisaged in the Act and therefore 
the election process should not be ar- 
rested by exercising the extraordinary 
jurisdiction of this Court in the writ peti- 
tion. Relying on the Full Bench deci- 
sion of this Court in Malam Singh v 
Collector, 1971 MPLJ 531 = (AIR 1971 
Madh Pra 195) (FB) it has been urged thaf 
as other remedy is available, it would 
not be proper for this Court to exercise 
its jurisdiction under Articles 226 and 
227 of Constitution for interfering with 
the order rejecting petitioner’s nomina- 
tion paper in the election process, It 
has further been stressed that there are 
no circumstances of very exceptional 
nature in the present case which would 
entitled the petitioner to invoke the spe= 


cial jurisdiction of this Court in a wrif. 


petition. 


30. Clause 50 of the Ordinance 
enacts that an. election petition against 


„any returned candidate or elector or his 


agent authorised in that behalf within 


b 
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fifteen days from the date of the pub.ica- 
tion of the result of the election in the 
Madhya Pradesh Gazette. The Kulpati’s 
order on the petition shall be final. 


31. The provision made in Cl. 50 
does not contain any negative provision 
as is to be found in Section 80 of the Re- 
presentation of the People Act or in Arti- 
cle 329 (b) of the Constitution or in Sec- 
tion 357 (1) of the M. P. Gram Parcha- 
yats Act. Article 329 of the Constitu- 
tion begins with the opening words Not- 
withstanding anything in this Constitu- 
tion” and their Lordships of the Supreme 
Court held that these words were suffi- 
cient to exclude jurisdiction of the High 
Court under Arts. 226 & 227 to deal with 
any matter which may arise while the 
election was in progress. Their Lordships 
also interpreted Section 80 of the Re- 
presentation of the People Act, 1951, in 
N. P. Ponnuswami v. Returning Officer, 
Namakkal, AIR 1952 SC 64. They em- 
phasized that the right to vote ọr stand 
as a candidate for election is not a civil 
right but is a feature of the statute or 
special law and must be subject to the 


limitations imposed by it. In Malam 
Singh’s case 1971 MPLJ 531 = (AIR 
1971 Madh Pra 195) (FB) (supra) their 


Lordships held that the remedy of elec- 
tion petition provided by Section 3&7 (1) 
was not less convenient beneficial and 
effectual but in spite of that it was ob- 
served in para. 12 that “there was no con- 
stitutional bar to the exercise of writ 
jurisdiction in respect of election to local 
bodies, such as, municipalities, pancha- 
yats and the like. However, as it is desir- 
able to resolve election disputes speedily 
through the machinery of election peti- 
tions, the Court in the exercise of its dis- 
cretion should always decline to invoke 
its jurisdiction in an election disputz, if 
the alternative remedy of an election peti- 
tion is available.” Their Lordships qaoted 
from the decision in Sangram Singh v. 
Election Tribunal, Kotah, AIR 1955 SC 
425 the following passage: 


A though no 


legislature to have disputes about these 
special rights decided as speedily as may 
be. Therefore, writ petitions should not 
be lightly entertained in this class of 
case.” 


Clause 50 of the Ordinance deals with the 
election petition. It would be seen from 
the langauge of clause 50 that it is not 
couched in negative language. Clause 50 
has been enacted in a permissive manner 
‘without a negative injunction. The pro- 
` lvision of Clause 50 departs from the usual 
provision “that no election shall be call- 
ed into question except by an election 
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petition.” Further, while providing the 
remedy of election it is usually said that 
the election could be called in question 
on the ground of any nomination paper 
having been improperly rejected but 
Clause 50 does not expressly say so. On 
the other hand, in the very Ordinance 
which enacts Clause 50, under Clause 11 
(8) it has been said that the decision of 
the Registrar shall be final and thus nei- 
ther the provision in the Act enables the 
election to be challenged expressly on an 
antecedent order rejecting a nomination 
paper. Further, the remedy provided in 
Clause 50 cannot be held to be adequate 
or sufficient because there is no provi- 
sion made either in Clause 50 or even 
when the matter is referred to the Kul- 
pati for interpretation of the Ordinance 
under Clause 52 that hearing would be 
granted or the Kulapati is required to 
make a speaking order. It is significant 
to note that even if the remedy under 
Clause 50 or Clause 52 is followed it may 
result in a valid non-speaking order 
which instead of providing any efficaci- 
ous remedy to the petitioner may make 
his task more difficult in a writ petition 
as he would then be required to chal- 
lenge a valid non-speaking order. Fur- 
ther it would be seen that the Full Bench 
decision does not say that the jurisdic- 
tion of the High Court under Articles 
226 and 227-during the process of an 
election could not be invoked in any cir- 
cumstances. It expressly provides that 
this jurisdiction could be invoked in 
‘“very exceptional circumstances.” The 
exceptional circumstances can possibly 
refer only to those cases which would 
result in serious injustice to a party by 
the non-recognition of his apparent right 
to vote or contest in an election. Lastly 
it has to be borne in mind that the Court 
of University itself is an electoral col- 
lege for the election of three persons 
elected by a single transferable vote by 
the Court from amongst its members, at 
least two of whom shall be from amongst 
the registered graduates elected to the 
Court under clause (xxi) of sub-section (1) 
of Section 19, according to the provision 
made in Section 22 (1) (iv) of the Act. It 
is apparent that if the process of elec- 
tion is allowed to continue and if it is 
held that the only remedy of the peti- 
tioner would be to resort to the remedy 
provided by Clause 50, he may have no 
opportunity at all even after his final 
success in such a petition to be elected 
to the Executive Council. This conside- 
ration had weighed with a Division 
Bench of this Court in. Vinodkumar v. 
K. L. Jain, 1965 MPLJ 375. In our opin- 
ion, all the considerations which weighed 
with their Lordships in interfering with 
the rejection of the nomination paper in 
that case are present (in this ?) case. 
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32, In the result, this writ peti- 
tion is allowed. The impugned order 
dated 1-3-1972 of the first respondent re- 
jecting the nomination paper of the peti- 
tioner is quashed. Considering the cir- 
cumstances of the case we do not make 
any order as to costs. The security 
amount shall be refunded to the peti- 
tioner. 


Petition allowed. 


AIR 1974 MADHYA PRADESH 10 
{V 61 C 2) 
P. K. TARE, C. J. AND R. K. 
TANKHA, J. 

The Madhya Pradesh State Road 
Transport Corporation, Bhopal, Peti- 
tioner v. The Regional Transport Autho- 
rity Sagar and another, Respondents. 

Misc. Petn. No. 600 of 1973, D/- 
12-9-1973, to quash order passed by Re- 


gional Transport Authority, Sagar, D/- 
12-7-1973. 
Index Note:— (A) Motor Vehicles 


Act (1939), Section 62 (1) (c) — Tempo- 
rary need — Can exist even where there 
is permanent need. 


Brief Note:— (A) Temporary permit 
cannot be granted without determination 
of the particular temporary need by the 
authority. Such determination can be 
under a composite order. Thus where 
the need for issuing a permanent stage- 
carriage permit arose on aczount of heavy 
traffic on the concerned route, pending 
limitation of applications and completing 
necessary formalities for zhe same, the 
R. T. A. decided independently though by 
the same order, to fill the vacancy by 
providing service under a temporary 
permit, it was held that the order could 
not be interfered with in writ proceed- 
ings as even where there be a permanent 
need, in particular circumstances there 
can also exist a particular temporary 
need and the R. T. Authority would be 
fully justified in granting a temporary 
permit to meet that particular need of 
the travelling public. AIR 1966 SC 156, 
Foll; 1966 MPLJ 605; M. P. No. 287 of 
1970, D/- 29-8-1970 (Madh Pra) and M. P. 
No. 663 of 1970, D/- 25-1-1971 (Madh Pra), 
Distinguished. (Paras 5. 9) 


Cases Referred: Chronological Paras 
(1971) Misc. Petn. No. 663 of 1970, 
D/- 28-1-1971 (Madh Pra), Sur- 
puja Raigarh Roadways (P.) 
Ltd. v. Secy., Regional Transport 
Authority 4,8 


{1970) Mise. Petn. No. 287 of 1970, 
D/- 29-8-1970 (Madh Pra), Hot- 
chand Tek Chand Bhatia v. Secy. 
R. T. A., Indore 4,7 
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[Prs. 1-3] M. P.S. R.T. C., Bhopal v. R. T. A., Sagar (Tankha J.) 


A.I. R. 


AIR 1966 SC 156 = (1965) 3 SCR 
786, Madhya Pradesh State Road 
Transport Corporation v. B. P. 
Upadhyaya 5 
1966 MPLJ 605, Raipur Transport 
Co. (P.) Ltd. v. Regional Trans- 
port Authority Jabalpur 
AIR 1959 Mys 114, Mallasattappa 
v. Chairman, Regional Transport 
Authority, Bangalore 5 
AIR 1958 Ker 144 = 1957 Ker LJ 
1180, Balagangadharan v. Re- 
gional Transport Board, Quilon 5 
AIR 1957 Raj 162 = ILR (1956) 6 
Raj 1053, Jairamdas v. Re- 
gional Transport Authority 5 
AIR 1953 Assam 74 = ILR (1952) 
4 Assam 9, Chandi Prosad v. Re- 
gional Transport Authority, Gau- 
hati 5 
AIR 1952 Nag 353 = 1953 Nag LJ 
33, Shah Transport Co., Chhind- 
wara v. State of Madhya Pradesh 5 
AIR 1948 Mad 400 = 1948-1 Mad 
LJ 85, Sri Rama Vilas Service 
Ltd. v. Road Traffic Board, Mad- 
ras 5 


V. S. Dabir, for Petitioner; B. S. 
Trivedi, for Respondent No. 2. 
TANKHA, J.:— This writ petition 


has been filed by the petitioner, Madhya 
Pradesh State Road Transport Corpora- 
tion under Article 226 of the Constitu- 
tion for quashing the order (Annexure D} 
dated 12th July, 1973 passed by the Re- 
gional Transport Authority, Sagar (res- 
pondent No. 1) and also the permit issued 


to the respondent No. 2 in pursuance of 


the said order. 


2. The brief facts of the case are 
that the petitioner is a State Transport 
Undertaking established under Section 3 
of the Road Transport Corporation Act, 
1950. The petitioner is operating its 
stage carriages on Sagar Jabalpur via 
Sanodha, Garhakota, Abhana, Jabera and 
Katangi under Scheme No. 9 approved 
under the provisions of Chapter IV-A of 
the Motor Vehicles Act, 1939 (hereinafter 
referred to as ‘the Act’). A portion of this 
route between Garhakota and Abhana 
has been allowed to be operated by 
private operators under the Scheme with 
a restriction not to pick up and set down 
passengers between the aforesaid portion. 


3. The respondent No. 2 applied 
on 26-6-1973 to the respondent No. 1 for 
grant of a temporary permit for the route 
Patharia-Jabalpur via Garhakota, Damoh, 
Tejgarh, Tendukheda and Patan (An- 
nexure C). Before this application was 
moved by the petitioner, the respondent 
No. 1 had determined the scope for grant 
of a permanent stage carriage permit 
(one return trip daily) for the instant 
route vide its order dated 12th June 1973 
(Annexure B). With reference to the 
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application of the respondent No. 2 for 
the grant of a temporary permit, a de- 
tailed note was prepared by the Secre- 
tary to the Authority which is Annex. D 
dated 28-6-1973. The Secretary put up 
the application of the respondent No. 2 
with his note for consideration betore 
the respondent No. 1. Respondent No. 1 
vide its order dated 12-7-1973 having ap- 
proved the note of the Secretary was 
satisfied that there existed a temporary 
need and granted a temporary permit in 
favour of the respondent No. 2 for a 
period of two months. This order was 
written under the note of the Secretary 
and’ as such that is also Annexure D. 
Thus, in pursuance of this order, the res- 
pondent No. 2 has been issued a 
temporary permit (Annexure E) for a 
period from 1-8-1973 to 30-9-1973. The 
petitioner being aggrieved by the fem- 
porary grant has come up before this 
Court for quashing of the same. 


4, Learned counsel for the peti- 
tioner contended before us that since the 
order does not show application of mind 
by the respondent No. 1 regarding de- 
termination of a particular temporary 
need and there being no finding to the 
effect also, the grant of a temporary 
permit in the present case has been with- 
out jurisdiction and as such is liable to 
be quashed. In support of this corten- 
tion, learned counsel referred to the fol- 
lowing decisions of this Court, Reipur 
‘Transport Co. (P.) Ltd,’ v. Regional 
Transport Authority, Jabalpur, 1966 
MPLJ 605; Hotchand Tekchand Bhat.a v. 
Secy., R. T. A., Indore, Misc. Petn. No 287 
of 1970. D/- 29-8-1970 (Madh Pra) and 
Surguja Raigarh Roadways (P.) Ltd. v. 


Secy., Regional Transport Authcrity, 
Bilaspur, Misc. Petn. No. 663 of 1970. D/- 
28-1-1973 (Madh Pra). On the cther 


hand, learned counsel fer the respondent 
No. 2 contended that there is determina- 
tion of a particular temporary need by 
the authority and as such the grant of a 
temporary permit was fully justified and 
needs no interference by this Court. 


5. Having heard learned counsel 
for the parties, we are of opinion that 
the petitioner’s contention has no sub- 
stance and as such must be rejected. It 
is not disputed by the learned counsel 
for the petitioner that the note of the 
Secretary dated 28-6-1973 and the crder 
of the Regional Transport Authority pass- 
ed under the same note, both together 
would form a composite order for the 
purpose of grant of a temporary permit 
in the present case. If that is so, and 
rightly not disputed by the learned coun- 
sel, then it is difficult to accept the con- 
tention of the counsel. The particular 
temporary need has been determinec in 
the present case as is clear from the 
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order, which arose on account of the traf- 
fic on the route. The Regional Transport 
Authority has determined the scope of 
grant of a stage carriage permit on the 
route and a notification in pursuance to 
that inviting applications for the grant is 
being issued. But in the meanwhile there 
was particular temporary need for the 
travelling public is evident from the re- 
cords of the case. The authority has given 
a finding to that effect which reads as 
under : 


“There is a particular temporary 
need to fill this vacaney by providing ser- 
vice under a temporary permit......... ie 


This finding is quite independent of the 
finding as we see from that there is a 
permanent need. If the finding would 
have been that since there is a permanent! 
need, therefore, there is a temporary 
need, in that case: the finding would be 
vitiated as that cannot be termed as a 
temporary need. But in the present case 
as held earlier that the determination of 
a temporary scope is not on that basis but 
on a clear finding that though arrange- 
ments are being made for introducing a 
permanent service on the route, there is 
a particular temporary need in the mean- 
while for the travelling public, that is to 
say, even if there may be a permanent 
need but in a particular circumstance 
there can also exist a particular tempo- 
rary need, as in the present case, and in 
that situation the Regional Transport 
Authority would be fully justified in 
granting a temporary permit to meet that 
particular need of the travelling public. 
We are supported in our view by the de- 
cision of the Supreme Court in The M. P. 
State Road Transport Corporation v. 
B. P. Upadhyaya, AIR 1966 SC 156. Their 
Lordships of the Supreme Court in paras 
6 and 7 have held as under:— 


“With regard to the construction of 
Section 62 (c) of the Motor Vehicles Act 
there is divergence of opinion among the 
various High Courts. In Jairamdas v. Re- 
gional Transport Authority, ILR (1956) 6 
Raj 1053 = (AIR 1957 Raj 162), it was 
held by the Rajasthan High Court that in 
a case where the Regional Transport Au- 
thority was of the view that the existing 
regular bus service was not sufficient to 
meet the traffic and decided to increase 
the number of regular buses plying on 
the route, it had the power to grant 2 
temporary permit till the necessary for- 
malities for increasing the regular per- 
mits were gone through and that this 
would amount to a temporary need. The 
same view has been taken by the Assam 
High Court in Chandi Prasad Mahajan v. 
The Regional Transport Authority, Gau- 
hati, ILR (1952) 4 Assam 9 = (AIR 1953 
Assam 174), in which it was said that Sec- 
tion 62 (c) of the Motor Vehicles Act is 
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quite general in terms and is not restrict- 
ed to an existing particular need but in- 
cludes a particular temporary need creat- 
ed by the inability of Government or an 
individual to provide transport immedi- 
ately. A contrary view has been expres- 
sed by Madras High Court in Sri Rama 
Vilas Service Ltd. v. Road Traffic Board, 
Madras, AIR 1948 Mad 400, by Kerala 
High Court in Balagangadharan v. Re- 
gional Transport Board, Quilon, AIR 1958 
Ker 144, by Nagpur High Court in Shah 
Transport Co., Chhindwara v. State of 
Madhya Pradesh, AIR 1952 Nag 353, and 
Mysore High Court 
Chairman, Regional Transport Authority, 
Bangalore, AIR 1959 Mys 114. 


For the reasons already expressed, 

we hold that the view taken by the Rajas- 
than High Court in ILR (1956) 6 Raj 1053 
= (AIR 1957 Raj 162) and the Assam 
High Court in ILR (1952) 4 Assam 9 = 
(AIR 1953 Assam 74), as to the interpre- 
tation and the effect of Section 62 (c) of 
the Motor Vehicles Act is correct.” 
Thus, in the present case, we are satis- 
fied that the Regional Transport Autho- 
rity has determined a particular need and 
on that basis it has jurisdiction to grant 
a temporary permit in favour of the res- 
pondent No. 2 


6. We may now refer to the deci- 
sions cited by the learned counsel for the 
petitioner in support of his contention. 
The first case is 1966 MPLJ 605 (supra). 
The facts of this case are entirely dif- 
ferent. On the application of the State 
‘Road Transport Corporation for a tempo- 
rary permit for the route in question, the 
Regional Transport Authority granted a 
temporary permit stating— ‘the route is 
included in the Nationalization Scheme 
commencing from 23rd’ March, there is 
also a need to start this service to facili- 
tate direct connection between Jabalpur 
and Raipur’, Thus, on this finding of the 
authority this Court was of the view that 
whenever there is a permanent need, 
temporary need cannot be presumed and 
on that account the temporary grant in 
that case was quashed. 


T. The next case is Misc. Petn. 
_ No. 287 of .1970, D/- 29-8-1970 (Madh. 
Pra.) (supra). In this case the temporary 
grant was quashed on the ground that 
this Court was unable to agree that the 
reasons were sufficient in that case to 
hold that a temporary need existed. This 
view was taken as the Secretary to R.T.A. 
had allowed the application for the tem- 
porary grant for two months merely by 
saying ‘extended for two months’. Thus, 
in the order no temporary need was 
shown. 

8. The last case is Mise. Petn. No. 
663 of 1970, D/- 28-1-1971 (Madh. Pra.) 
(supra). The facts of this case are also 
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in Mallasattappa v.` 


AIR. 


quite different. There was. a demand for 
a through service from Ambikapur to 
Kharsia. The Secretary to the Regional 
Transport Authority, Bilaspur, asked the 
M. P. S. R. T.C. to apply for a temporary 
permit on that route and the same was 
granted on their so applying. The tempo- 
rary grant was challenged on two counts, 
viz., that since applications for perma- 
nent permit were pending, there cannot 
be a temporary grant for the same route 
in view of the first proviso to Section 62 
of the Act, and also no particular tempo- 
rary need existed. Since in the opinion 
of this Court no temporary need existed, 
the temporary grant was quashed. 


9. Thus, it is clear that the afore- 
said three citations referred to us by the 
learned counsel for the petitioner "have 
no bearing to the facts and circumstances 
of the present case, as we are of the opin- 
ion that in the present case there is a 
clear finding of the authority with re- 
gard to the determination of the particu- 
lar temporary need. That being the posi- 
tion, it would not be justified to interfere 
with a valid order when there is no error 
in the exercise of jurisdiction by the 
authority. It may be that detailed reasons 
have not been given for arriving at the 
finding regarding the temporary need. 
But that would not make the order with- 
out jurisdiction; more so when we are 
satisfied with the determination of the 
temporary need by the Regional Trans- 
port Authority. 


10. For the reasons stated above, 
this petition fails and is dismissed with 
costs. Counsel’s fee Rs. 150/-, if certified. 
The remaining security amount shall be 
refunded to the petitioner. 


Petition dismissed. 
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R. J. BHAVE AND R. K. TANKHA, JJ. 


Bhagwansingh, Appellant v. Babu 
Shiv Prasad and another, Respondents. 


Misc. (Second) Appeal No. 109 of 
1972, D/- 13-7-1973. 
Index Note:— (A) Civil P. C. (1908), 
S. 54 and O. 20, R. 18 (1) — Passing of 
preliminary decree for partition —- De- 
cree transferred to Collector for effecting 
partition — Effect — Civil Court becomes 
functus officio — Subsequent final decree 
by it is without jurisdiction and not en- 
forceable. Case law reviewed. 
(Paras 5, 8) 
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Kanhaiya v. Mst. Lilabai 
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(1970) Civil Revn. No. 820 of 1969, 
D/- 8-7-1970 = 1970 MPLJ (SN) 
91, Mst. Hironda v. Mst. Anti 

AIR 1964 Mys 169, Muppanna vV. 
Channappa 

AIR 1956 Bom 354 = 1956 Cri LJ 
701, Ningappa Balappa v. Abash- 
khan Goushkhan 

AIR 1954 Nag 241 = 1954 Nag LJ 
204, Tikaram Khupchand v. Hans- 
raj Hazarimal 

AIR 1950 Nag 102 = 1950 Nag LJ 
20, Dharam Singh v. Deosingh 
Sitaram 

AIR 1946 Nag 353 = 224 Ind Cas 
353, Lachhiram Jasram v. Nanba 


Danaji 
AIR 1945 Bom 338 = 47 Bom LR 
447 (FB), Ramabai Govind v. 
Anant Daji 
AIR 1945 Mad 336 = ILR (1946) 
Mad 10 (FB), Venkataraghava 
Rao v. Venkata Hanumantha Rao 6 


AIR 1945 Oudh 1 = 1944 OWN 416, 
Sher Bahadur Singh v. Ram 
Narain Singh 

AIR 1943 Sind 7 = ILR (1942) Kar 
162, Chandumal v. Hafiz - 

AIR 1939 Bom 454 = 186 Ind Cas 
119, Jainto v. Fernandez 

AIR 1927 Nag 300 = 103 Ind Cas 231, 
Mohamad Abdul Rahim v. Parash- 


ram 

AIR 1920 Nag 204 = 56 Ind Cas 80€, 
Munawarali v. Taiyabali 

AIR 1918 Bom 206 = ILR 42 Bom 
689, Bhimangouda v. Hanmant 
Rangappa 

(1891) ILR 15 Bom 527, Shrinivas 
Hanmant v. Gurunath Shrinivas 

(1887) ILR 11 Bom €62, Parbhudas 
Lakhmidas v. Shankarbhai 6 


P. D. Pathak and A. K. Khasxalam, 
for Appellant; C. P. Sen, for Respor.dents. 


TANKHA, J.:— The appellant-plain- 
tiff has preferred this appeal against an 
order dated 10th May, 1972 passed >y the 
Second Additional District Judge, Sagar, 
in Mise. Civil Appeal No. 21 of 1968. 


2. Brief facts of this appeal are 
that the appellant Bhagwansingh along 
with two others had filed Civil Suit No. 
23-A of 1951 against the present two res- 
pondents with nine others for particion of 
certain agricultural lands which were 
held by them jointly. After the trial of 
the suit, the trial Court vide its order 
dated 24-1-1955 passed a preliminary de- 
cree for partition with the directioa that 
the decree shall be transferred tə the 
Collector under Section 54, read with 
Order XX, Rule 18 (1) of the Code cf Civil 
Procedure for effecting the partition. It 
is an admitted fact that after the Collec- 
tor partitioned the property, a final de- 
cree for partition was passed by. th2 Civil 
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Court on 25-1-1960 in accordance with its 
decision. As it appears from the record 
that khasra No. 520/1 was allotted to the 
respondents in lieu of their 1 anna 8 pies 
share. After the final decree was passed, 
the respondent-defendants filed an appli- 
cation for execution of the decree claim- 
ing possession of the said khasra No. 520/1. 
This application was dismissed by the 
executing Court on the ground that the 
said Court was not competent to - make 
any order for delivery of possession in 
execution proceedings. The said order 
was challenged before. the lower appel- 
late Court. It allowed the appeal, holding 
that the executing Court was competent 
to deliver possession and accordingly di- 
rected the said Court to issue a warrant 
of possession. The present appellant has 
now come up in appeal against that order. 


7 8 This appeal first came up for 
hearing before the learned Single Judge 
and it was contended on behalf of the 
appellant that if a party to a partition 
suit is not in possession of the share allot- 
ted to him by the Collector, it is open for 
him to file a civil suit for the purpose, 
but he cannot claim this relief in execu- 
tion proceedings as the civil Court had 
become functus officio after passing the 
preliminary decree for partition under 
Order XX, Rule 18 of the Code. The 
learned Single Judge thought that the 
question involved in the present case is 
of importance which requires full consi- 
deration by a larger Bench, particularly 
because there is no decision of a Division 
Bench of this Court. Accordingly he re- 
ferred the entire case for consideration 
by a larger Bench. In these circumstan~ 
ces, this appeal has now come up before 
us for decision. 


4, The only point which has been 
urged before us by the learned counsel 
for the appellant is that where a decree 
for partition is sent to the Collector for 
effecting partition in accordance with the 
provisions of Section 54 and Order XX, 
Rule 18 of the Code, the civil Court be- 
comes functus officio and cannot there- 
after take any step to enforce the final 
decree in the execution proceeding. On 
the other hand, learned counsel for the 
respondents contended that the civil 
Court would always have jurisdiction in 
such cases to pass a final decree which in 
the present case was passed on 25-1-1960. 
He further contended that the civil Court 
does not become functus officio even after 
the partition is effected by the Collector 
of the property under Section 54 of the 
Code. According to him, the jurisdiction 
of the Civil Court is not, in any manner, 
ousted in passing the final decree there- 
after and also in delivering possession in 
accordance with the said decree. 
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5. Having heard learned counsel 
for both the parties, we are of the opin- 
ion that the contention advanced by the 
lezrned counsel for the appellant has sub- 
stance and as such must be accepted. We 
shall first like to refer to the relevant pro- 
visions of the Code of Civil Procedure 
before dealing with the point involved in 
the present case. Rule 18 (1) of Order XX 
of the Code reads as under: 


“R. 18. Where the Court passes a de- 
cree for the partition of property or for 
the separate possession of a share therein, 
then,— z 


(1) if and in so far as the deeree re- 
lates to an estate assessed to the payment 
of revenue to the Government. the decree 
shall declare the rights of the several 
parties interested in the property, but 
shall direct such partition or separation 
to be made by the Collector, or any gazet- 
ted subordinate of the Collector deputed 
by him in this behalf, in accordance with 
suċh declaration and with the provisions 
of Section 54.” 


Section 54 of the Code reads as under: 


“54. Where the decree is for the 
partition of an undivided estate assessed 
to the payment of revenue to the Gov- 
ernment, or for the separate possession 
of a share of such an estate, the partition 
of the estate or the separation of the 
share shall be made by the Collector or 
any gazetted subordinate of the Collector 
deputed by him in this behalf, in accord- 
ance with the law (if any) for the time 
being in force relating to the partition, or 
the separate possession of shares. of such 
estates.” 

A perusal of the aforesaid two provisions 
make it clear that the rule does not con- 
template passing of a final decree. All 
thet is required of a civil Court in a case 
for partition of an undivided estate as- 
sessed to the payment of land revenue to 
the Government, or for the separate pos- 
session of a share of such an estate, is to 
only pass a preliminary decree and de- 
clare the rights of the several parties 
whn are interested in the property and 
nothing more and give direction for such 
partition or separation to be made by the 
Collector or any gazetted officer subordi- 
nate to the Collector deputed by him in 
this behalf in accordance with such de- 
claration and with the provisions of Sec- 
tion 54 of the Code. Thereafter, the exe- 
cution has to be effected by the Collector. 
The reason is that the revenue authori- 
ties are more conversant and better quali- 
fied to deal with such matters than the 
Civil Court and interest of the Govern- 
ment with regard to the revenue assessed 
on the assets’ would be better safeguarded 
by the Collector executing the decree than 
by the Court. The partition contemplated 
by Section 54 is not confined to mere di- 
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vision of lands but includes also the deli- 
very of the shares of the respective allot- 
tees. Thus, the Collector or his subordi- 
nate would be completely carrying out 
the partition. The civil Court after pass- 
ing of the preliminary decree for parti- 
tion of an undivided estate assessed to 
the pyament of land revenue becomes 
functus officio and it would have no juris- . 
diction to act in any manner thereafter 
SO as to pass a final decree or deliver pos- 
session to a party in accordance with the 
said decree. 


6. We are supported in our view 
by a series of decisions of this Court as 
well as of other High Courts also. In 
Munawarali v. Taiyabali, AIR 1920 Nag 
204, it has been held that under Section 
54 of the Code the Collector has not only 


‘to make allotment of shares but to com- 


plete the partition by delivery of posses- 
sion. In Mohamad Abdul Rahim v. Pa- 
rashram, AIR 1927 Nag 300 it has been 
held that the Collector when partitioning 
the estate in accordance with Section 54 
of the Code has power to give the shares 
to the respective allottees, Parbhudas 
Lakhmidas v. Shankarbhai, (1887) ILR 
11 Bom 662, has been relied upon. In 
Lachhiram Jasram v. Nanba Dhanaji. 
AIR 1946 Nag 353 it was held as under: 


Mesias Sec. 54, read with O. 20, R. 18, 
authorises the civil Court only to declare 
the rights of the several parties interested 
in the property and places the execution 
of the decree entirely in the hands of the 
Collector. How the partition is to be made 
lies wholly within the authority of the 
Collector. The Civil Court is functus offi- 
cio after it declares the shares of the 
parties and beyond that it is not concern- 
ed with the property. In fact the suit ter- 
minates so far as the civil Court is con- 
cerned on the passing of the preliminary 
decree affecting any estate assessed to the 
payment of revenue to the Crown as has 
been held in numerous cases, such as Shri- 
nivas Hanmant v. Gurunath Shrinivas, 
(1891) ILR 15 Bom 527; Bhimanguada v. 
Hanmant Rungappa, AIR 1918 Bom 206: 
Jacinto v. Fernandes, AIR 1939 Bom 454: 
Ramabai Govind v. Anant Daji, AIR 1945 
Bom 338 and Sher Bahadur Singh v. Ram 
Narain Singh, AIR 1945 Oudh 1.” 


In Dharam Singh Satawansingh v. Den- 
singh Sitaram, AIR 1950 Nag 102 it has 
been held as under: i 


“Partition of land revenue paying 
estate has to be made by a Collector 
under Section 54, Civil P. C., or by a re- 
venue officer under Chap. 11, C. P. Land 
Revenue Act, 1917. A Civil Court has no 
jurisdiction or power to effect a partition 
of land revenue paying estate or to re- 
open a partition already made by a Col- 
lector or revenue officer. The duty of a 
Civil Court is to give effect to the parti- 
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tion made by a Collector or a revenue 
officer in exercise of the powers ‘vested 
in him. The power to deliver possession 
in accordance with the partition made is 
quite distinct from the power to effect a 
partition. A Collector or a revenue officer 
effecting a partition has the power to 
deliver possession in pursuance of the 
- partition. The existence of the power is 
necessary to complete the partition. 


“These provisions have been the sub- 
ject of numerous decisions. A reference 
may be made to some of the decided 
eases. In (1891) ILR 15 Bom 527 and ILR 
42 Bom 689 = (AIR 1918 Bom 206) it 
was held that a civil Court has no juris- 
diction to re-open a partition mede by 
the Collector and has no power to exa- 
mine his work or to direct him to make 
a fresh partition. In AIR 1939 Bom 454 = 
(186 Ind Cas 119) it was held that when 
an order is made for partition of lands 
assessed to Government revenue, the 
Court makes an order decreeing partition 
and directing the parties to be put in pos- 
session and referring it to the Collector 
to carry out the partition. It was further 
held that when an order in that form is 
_ made, the Courts duties are finished, and 
it is for the Collector to partition the pro- 
perty and put the parties into poss2ssion. 
To the same effect are the decisions in 
Chandumal v. Hafiz, AIR 1943 Sind 7, 
AIR 1945 Oudh 1 = (1944 OWN 416) and 
AIR 1946 Nag 353 = (224 Ind Cas 353). In 
AIR 1943 Sind 7 = (ILR (1942) Kar 162), 
it was held that the Court is bound by 
the terms of the Civil P. C., and has no 
power so to fetter the discretion cf the 
Collector as to overrule the powers that 
are conferred upon him under Section 54 
and Order 20, Rule 18 of the Code. In AIR 
1945 Oudh 1 = (1944 OWN 416), it was 
held that where a civil Court passes a de- 
cree for partition, it should be presumed 
that the procedure prescribed in Order 
20, Rule 18, has been adopted anc that 
in the case of immovable property as- 
sessed to land revenue, the civil Court 
has no further jurisdiction in the matter. 
In Lachhiram Jasram v. Nanba Dhanaii, 
ATR 1946 Nag 353 = (224 Ind Cas 353) 
it was held that Section 54, read with 
Order 20, Rule 18, authorises the civil 
Court only to declare the rights of the 
several parties interested in the property 
and places the execution of the decree 
entirely in the hands of the Collector; 
how the partition is to be made lies 
wholly within the authority of tke Col- 
lector: and the civil Court is functas offi- 
cio after it declares the shares of the par- 
ties and beyond that it is not corcerned 
with the property. In a recent case, Ven- 
kataraghava Rao v. Venkata Hanumantha 
Rao, ILR (1946) Mad 10 = (AIR 1945 Mad 
336) (FB), it was held that a Court which 
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has passed a decree for partition to which 
Section 54, Civil P. C., applies and has 
sent it to the Collector for the purposes 
of effecting the partition has no power to 
hear objections to the partition made by 
the Collector or his subordinate or to. 
modify the partition; the Collector when 
acting under Section 54 has a statutory 
duty to perform and, in performing it, he 
is not under the control of the Court; he 
is not even required to report to the Court 
what he has done; when he has made the 
partition no order of the Court is neces- 
sent the 
decree to the Collector for action under 
Section 54, the matter passes entirely out 
of its hands.” 


In Mst. Hironda v. Mst. Anti, Civil Revn. 
No. 820 of 1969, D/- 8-7-1970 = 1970 
MPLJ (SN) 91 it has been held that the 
Civil Court, when disposing of a suit for 
nartition relating to revenue paying lands, 
has only to declare the shares of the nar- 
ties and has no other power in the 
matter. That power having been exercis- 
ed and the papers having been sent to the 
Collector for effecting actual partition, 
the Court becomes functus officio. The 
Court thereafter could not entertain any 
application in relation to that matter 
either for ascertainment of mesne profits 
or for delivery of possession etc. In AIR 
1945 Bom 338. it has been held as under: 


us 


iecdeces When making partition the 
Collector does not purport to make a final 
decree. He proceeds from division by 
metes and bounds to delivery of posses- 
sion as in one proceeding, and not as if’ 
he was conducting two distinct proceed- 
ings, one equivalent to a proceeding in 
suit, and the other te a proceeding in 
execution. See; (1887) ILR 11 Bom 662. 
In my opinion, therefore, the decree made 
in the form of Order 20, Rule 18 (1), tech- 


nically must be classified as a final 
decree.” 

In Ningappa Balappa v. Abashkhan 
Goushkhan, AIR 1956 Bom 354 relying 


upon AIR 1945 Bom 338 (FB), it has been 
held that after a decree for partition of 
lands assessed to revenue has been pass- 
ed, the Court has nothing further to do 
with the decree. The decree is to be exe- 
cuted and the partition is to be effected 
by the Collector. There cannot, therefore, 
be any execution proceedings before the 
Court in the case of such a decree. The 
present applications, which are said to 
have been made under Section 47, Civil 
Procedure Code, were, therefore, not 
maintainable. In Muppanna v. Channappa, 
AIR 1964 Mys 169, it has been held that 
the powers and functions of the Collec- 
tor under Section 54 are analogous to the 
powers and functions of the civil Court in 
the final decree proceedings for partition 
of properties other than an estate. Thus, 
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it is clear that in the present case the 
Civil Court had no jurisdiction to pass a 
final decree after the partition was effect- 
ed by the Collector and to execute the 
decree so far as the revenue paying lands 
are concerned. 


1. The learned counsel for the res- 
pondent on the other hand relied upon 
Tikaram Khupchand v. Hansraj Hazari- 
mal, AIR 1954 Nag 241 for his contention 
that the jurisdiction of the civil Court is 
not ousted. But the decision in that case 
cannot be made applicable to the facts 
of the present case and as such the said 
authority is not relevant at all. In that 
case, the matter was referred to arbitra- 
tion regarding the partition of revenue 
paying lands and it was open to the arbi- 
trators to divide the estate in such a way 
that the payment of revenue is not divid- 
ed, ie, by allotting the entire items of 
land to one party or the ozher. In those 
circumstances, all that the Court had to 


do in such cases is to hear the objections — 


to the award and either to set it aside or 
to pass a judgment of the award. The 
arbitrators are not governed by Section 
54° of the Code of Civil Procedure which 
is a section binding on the Court. In pass- 
ing judgment on award, the Court does 
not pass a decree of partition of an un- 
divided estate. That has been achieved by 
the ‘award itself and all that the Court 
does is that the Court passes judgment 
in terms thereof. The other case relied 
upon by the learned counsel for the res- 
pondent is Kanhaiya v. Mst. Lilabai, 1970 
MPLJ 76. In that case, the Court was re- 
quired to consider whether under Section 
178 of the M. P. Land Revenue Code, 
1959 the jurisdiction of the civil Court is 
ousted and it was held that under Section 
178 of the M. P. Land Revenue Code, the 
Tahsildar can divide the holding physi- 
cally and. partition the land but he 
has no right to allot the holding to one 
party and direct payment of compensa- 
tion to other. That function is that of 
the eivil Court. From this point of view 
also, the proper interpretation is that it is 
an enabling provision and has not the 
effect of ousting the jurisdiction of the 
civil Court. Thus, the above citation is 
not at all relevant as interpretation of 
Order XX, Rule 18, read wizh Section 54 
of the Code of Civil Procedure was not 
involved at all in that case. 


8. From the aforesaid discussion 
we come to the conclusion that although 
in the instant case a final decree was ac- 
tually passed and even though it was not 
challenged by the appellant, that would 
not in any way preclude the appellant 
from raising the present objection that 
the civil Court had no jurisdiction to pass 
the final decree and execute the same 
after the matter was referred to the Col- 
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lector under Order XX, Rule 18 read with 
Section 54 of the Code. The civil Court 
had become functus officio and it was not 
competent to pass a final decree which it 
did in terms of the partition effected by 
the Collector. 

9. Learned counsel for the res- 
pondent made another submission also 
that in the present case there was no’ 
question of partition or revenue appor- 
tionment and, therefore. the civil Court 
should not have referred the case to the 
revenue Court for effecting partition 
under Order XX, Rule 18, read with Sec- 
tion 54 of the Code. It will suffice to say 
in answer that if that was so, the respon- 
dent ought to have challenged the preli- 
minary decree of the civil Court and not 
having done so, it is now not open for him 
to raise this point and as such even this 
contention has no substance. 


10. For the reasons stated above, 


‘we allow this appeal with costs set aside 


the order passed by the Second Addi- 
tional District Judge, Sagar, in Mise. Civil 
Appeal No. 21 of 1969, and maintain that 
of the trial Court dated 2-8-1969. Coun- 
sel’s fee according to schedule or certifi- 
cate whichever is less. 

i Appeal allowed. 


~ 
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Second Appeal No. 25 of 1967, D/- 
22-3-1972, from appellate decree of C. P, 
Singh, Dist. J., Durg, D/- 2-11-1966. 

Index Note:— (A) Madhya Pradesh 
Land Revenue Code (1959), Section 257 (x) 
read with Section 250 — Does not bar 
bhumiswami’s civil suit for, possession on 
title. 

Brief Note:— (A) Bhumiswami can either 
sue on title for possession in civil Court or 
he may adopt proceedings under Sec. 250 
which are’of summary nature. Bar under 
Section 257 (x) will apply only in case of 
any decision or order which Revenue Officer 
is empowered to make including one under 
Section 250. Hence Section 257 (x) read with 
Section 250 does not bar a substantive civil 
suit on title. AIR 1967 Madh Pra 14, Rel. on. 

Index Note:— (B) Evidence Act (1872), 
Section 5 — Finding of fact must be based 
on evidence and not on surmise. 

Brief Note:— (B) In the absence of 
suggestion by Defendant as to the title deed 
being forged, it cannot be held merely on 
surmise or conjecture that the title deed is 
a forged deed: much less when it is register- 
ed and the entries in record of rights talk 
of Plaintiff's possession. (Para 8) 
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Index Note:— Madhya Pradesh 


(C) 


Land Revenue Code (1959), Section 257 (v) | 


read with Section 210 — Civil Court ` has 
no jurisdiction to question the scheme of 
Consolidation of Holdings under Sec. 210. . 
Brief Note:— (C) The lower Cour: had 
erroneously questioned and rejected tke evi- 
dentiary value of consolidation Patta as proof 
. of plaintiffs title and possession as bhumi- 
swami. It was held that the Consolidation 
Patta showed that plaintiff was given posses- 
sion of suit lands for cultivation. 
; : (Paras 9, 10, 11, 18) 
Index Note— (D) Madhya Fradesh 
. Land Revenue Code (1959), Section 117 read 
with Section 211 — Copies of Record of 
Rights bave presumptive evidentiary value 
under indicating ownership and possession 
entered. i (Para 16) 
Index Note:— (£) Transfer of Property 
Act (1882), Sec. 43 — Sale, prior to settle- 
ment on vendor under Section 54 (1) of Act 
1950 can pass title by virtue of. | 
Brief Note:— (Œ) The suit lands were 
settled with ex-proprietor on 12-12-1954 under - 
Section 54 (1) of Madhya Pradesh Abolition 
of Proprietary Rights (Estates, Mahals, Alie- 
nated Lands) Act, 1950. The sale on 12-6- 
1952 in favour of plaintiff by ex-proprietor 
of the very lands was held valid under Sec- 
tion 43, Transfer of Property Act. (Pera 19)_ 
Cases Referred: Chronological Paras 
AIR 1967 Madh Pra 14 = 1964 MPL] 
` 822, Nathu v. Dilbande Hussain 6 
. D. L. Dube, for Appellant; P. C. Khare, 
for Respondents. 
JUDGMENT:— The suit of the plain- 
tiff-appellant for possession of 2.75 
acres of land situate in mouza Mahul Jhop- 
di, tahsil Rajnandgaon, district Durg. ‘has 
been dismissed by the District Judge, Durg, 
at Rajnandgaon, reversing the judgment and 
decrée of the Civil Judge, Class I, Rajnand- 
gaon, decreeing the suit. — 
2. The suit of the plaintiff-appellant 
was based. inter alia, on the following allega- 
tions. ` 
That the suit land was formerly part of 
Khasra No. 43, area 6.45 acres, and Khasra 
No. 57/1, area 0.30 acre; it was situzte in 
what was formerly the Princely State of 
Rajnandgaon; and that it was owned and 


possessed by then proprietor (azaga) 
Randhirsingh as -his ‘sir’; that after the com- 
ing into force of the Madhya Pradesh Aboli- 
tion of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1950 (No. I of 1951), 
the land, being the home-farm cf the 
ex-proprietor, was saved to him; that by a- 
registered deed - of sale, dated 12-5-1952, 
(Ex. P-17) the said ex-proprietor sold the 
suit fields, Khasra No. 43, area 6.45 acres 
and Khasra No. 57/1, area 0.30 acre, along 
- with Khasra No. 37, area 2.60 acres for a 
consideration of Rs. 400.00 to the plaintiff- 
appellant and put him in possession of them; 
that the plaintiff-appellant thus becams the 
Bbumiswami—holder of the fields comprising 
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the suit lands; that there was a consolida- 
tion of holdings .in the village in 1958-59 
when, as a result of the consolidation, tbe 
plaintiff-appellant was allotted 26.78 acres of 
land. which included land now numbered as 
Khasra No. 38, area 8.02 acres, and Khasra 
No. 47, area 4.29 acres, in lieu of his old 
holdings, in Bhumiswami rights vide Chak- 
bandi Patta (Rx. P-1), dated 1-6-1959; -that 
the defendants had unlawfully encroached on | 
an area of 2 acres in Khasra No. 38 marked 


as Maqgae” in the map filed 
with the plaint and on an area of 0.75 acre 


in Khasra No. 47 marked as “Rama 
in the said map; and that the defendants had 
not only sowed the suit land after it had 
been sown by the plaintiff-appellant but had 
also cut and removed away the crop sown 
by the plaintiff-appellant thereon. 
He, therefore, claimed possession of the suit 
land measuring 2.75 acres from the defen- 
dants. ` 4 

3. The defendants-respondents contest- 
ed the suit alleging, inter alia, that the suit | 
land was khudkasht of the then proprietor 


“ aifear?? who had some 15 years ago given 
it along with some other lands to Pandit, the 
father of the defendants, on an oral patta 
in raiyati rights; that the defendants thus 
became a raiyat of the suit land under the 
Rajnandgaon State wajib-ul-arz and, there- 
after, a Bhumidhari and a Bhumiswami under 
the Madhya Pradesh Land Revenue Codes of 
1954 and 1959; that the father of the defen- 
dants, and thereafter the defendants, had 
been in. open, continuous and peaceful posses- 
sion of the suit land for over 15 years and 
had thus in any case acquired title to it by 
adverse possession; that the ex-proprietor 
Randhirsingh had no right to sell the suit 
land to the plaintiff-appellant and the sale 
in his favour was ineffective and void; that - 
the plaintiff-appellant had never been in 
possession of the suit land nor had he ever 
cultivated it; that it was all along in the 
cultivating possession of the defendants; that 
the suit. lands were not parts of Khasra 
Nos. 38 and 47; that though there were con- 
solidation proceedings in 1958-59 in village 
Mahul Jhopdi, the suit lands were excluded 
from the said consolidation; that the inclu- 
sion of the suit land in Khasra Nos. 38 and 
47 was fraudulent and did not confer any 
tight on the plaintiff-appellant in respect of 
it; that the defendants had never consented 
to the allotment of the suit lands to the 
plaintiff-appellant as a result of the said con- 
solidation; that the defendants had improved 
the suit land by spending over Rs. 5,000.00 
over it as ifs owner to the knowledge of the 
plaintiff-appellant who was, therefore, estop- 
ped from challenging their title to it; and that, 
in any case, the plaintiff-appellant could not 
claim possession of the suit land unless he 
paid to the defendants Rs. 5,000.00 as the 
costs of improvement. It was, therefore, 
claimed that the suit be dismissed. ` 


18 M. P. [Prs. 4-8] 


4. The trial Court decreed the suit 
holding, inter alia, that the suit lands formed. 
parts of Khasra No. 38 and Khasra No. 47; 


that the suit land was allotted to the plaintiff- - 


‘appellant in the consolidation proceeding of 
1958-59; that the suit lands were held by 
Randhirsingh the ex-proprietor, in malik 
makbuja rights after the Madhya Pradesh 
Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950 (Act 
No. I of 1951); that Randhir Singh had valid- 
ly sold the suit lands to the plaintiff-appel- 
lant in 1952 by a registered sale deed dated 
12-6-1952 (Ex. P-17); and that the suit lands 
were not excluded from the consolidation pro- 
ceedings and their allotment to the. plaintiff- 
appellant was legal and valid. It further 
held that the plaintiff-appellant had not been 
in possession of the suit lands nor was he 
dispossessed from them in 1951 as alleged; 
but that the defendants had not acquired any 
title to them by adverse possession. 

5. The learned District Judge reversed 
the judgment and decree of the trial Court 
and dismissed the suit of the plaintiff-appel- 
lant. He held: 

(1) That the civil suit was barred be- 
cause of the provisions of Section 250 read 
with Section 257 (x) of the Madhya Pradesh 
Land Revenue Code. 

(2) That the plaintiff-appellant had failed 
to prove that he was in possession of the 
suit land and was. dispossessed therefrom in 
1961; and as this was the foundation of his 
claim, his suit must fail. 

(3) That Ex. P-17, dated 12-6-1952 was 
forged. 5 : 

(4) That, in any case, the suit lands were 

settled with the ex-proprietor Randbir Singh 
under Section 54 (1) of the Madhya Pradesh 
Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950 (No. I 
of 1951) on or about 12-2-1954 and could 
not, therefore. have been sold by him to the 
plaintiff-appellant on or about’ 12-6-1952. 
_ (5) That the Consolidation Patta 
(Ex. P-1) was given to the plaintiff-appellant 
on the basis of Ex. P-17, which was a for- 
py and that consequently it could not help 
im. ` 


6. The learned counsel for the plain- 
tiff-appellant contends that the suit could not 
be held to be barred under Section 257 (x) 
read with Section 250 of the Madhya Pradesh ~ 
Land Revenue Code. In my opinion, the con- 
tention is correct. Section 250 of the Code 
provides a summary remedy for the reinstate- 
ment of a Bhumiswami illegally dispossessed 
from his holding; and Section 257 (x) prohi- 
bits a Civil Court from entertaining a suit 
instituted or an application made to obtain 
a decision or order which a Revenue Officer 
- lis, by the Code empowered, to determine, de- 
cide or dispose of, and, in particular. any de- 
cision regarding reinstatement of a Bhumi- 
swami improperly dispossessed under S. 250. 
|Interpreting these sections, a Division Bench 
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.dation Patta (Ex. P-1) 


- The 


ALR. 


of this Court in Nathu v. Dilbande Hussain, 
1964 MPLJ 822 = (AIR 1967 Madh Pra 14), 
held that— 


“The remedy ofa suit under Section 9 
of the Specific Relief Act for’ obtaining pos- 
session of agricultural land of which he is 
dispossessed is not available to a Bhumi- 
swami. If such a Bhumiswami wishes to 
have the Jand restored to him in speedy man- 
ner and after a summary enquiry, he must 
resort to the remedy provided by Section 250 
of the Madhya Pradesh Land Revenue, Code, 
1959. But that the sections do not “stand in 
the way of the institution of a suit for posses- 
sion- of land founded on title.” It was further 
held that an aggrieved Bhumiswami may, if 
he likes straightway bring a suit in a Civil 
Court for the establishment of: his title to 
the land and to recover possession thereof.” 


7. It is equally incorrect to hold that 
as the plaintiff-appellant had failed to prove 
his allegation of dispossession in or about 
1961 when he was in possession, his suit for ` 
possession on the basis of his title was bound 
to fail. The basis of his title was his pur- 
chase of the suit land from the ex-proprietor 
Randhirsingh on or about 12-6-1952 for valu- 
able consideration under a registered deed of 
sale and the subsequent grant of a Consoli- 
to him by the Con- 
solidation Officer on 1-6-1959. His suit could 
not, therefore, be dismissed, unless his title 
was disproved or his remedy for possession 
was held to be barred under the law of limi- 
tation. . ; 


8. Now, as regards the plaintiff-appel- 
lant’s title, he claims under the registered sale’ 
deed dated 12-6-1952 (Ex. P-17) executed by 
the ex-proprietor Randhirsingh in his favour. 
defendants-respondents do not say in 
their written statement that it was a forged 
document. All that is alleged is that as the 
ex-proprietor had no right to sell the land, 
the sale, if. any, was void and inoperative. 
The learned District Judge had, therefore, 
little reason to observe that the document 
(Ex. P-17) was on the face of it forged. 
Then again, the reasons for holding the docu- 
ment (Ex. P-17) forged are very thin and 
cannot bear scrutiny. According to the learn- 
ed Judge; there was an overwriting in the 
number 9.35; but an addition of the areas 
of the three fields 2.60+6.45+0.30 is 9.35 
and consequently, if any mistake in addition 
had been corrected, it could not be labelled as 
forgery. But the the crucial thing is that 
the document had been registered and the 
defendants could have, if they had so intend- 
ed, proved that it was forged by filing a 
certified copy of the sale deed. when a com- 
parison of the certified copy with the origi- 
nal filed would have shown whether: any 
manipulation had been made in the original 
after its registration. It may also be noted 
that no question on the document being a 
forgery was put to the  plaintiff-appellant 
when he was in the witness-box. He could 
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have then explained how and why what 
appears to be an overwriting was made and 
whether it was bona fide. In the absence of 
such evidence, it is idle to speculate that it 
was a forgery on surmises and conjectures. 
It is also significant that in the jamabandi 
for 1955-56 (Ex. P-13), the plaintiff end his 
brothers are shown to be the khatedars in 
respect of the fields sold under Ex. P-17, 
and in the khasra panchsala for the years 
1953-54 to 1956-57 (Ex. P-6) again they are 
shown to be the persons in possessior. ( zoa 


&T) in respect of them as also in Ex. P-9 
the certified copy of the record-of-rights 


aes Afla ASE). 1 do not, therefore, 
think that there is any evidence to hold the 
document (Ex. P-17) as forged. On the other 
hand. in my opinion, that document satisfac- 
torily establishes the title of the plaintiff-ap- 
pellant in respect of the suit land. 


9. It is admitted by the -detendants 
that in 1958-59 there were consolidation pro- 
ceedings in village Mahul Jhopdi wkere the 
suit lands are situate. It is also not disput- 
ed that in those proceedings the lands of the 
plaintiff were consolidated and vide the Con- 
solidation Patta (Ex. P-1) he was allotted 
lands Khasra No. 38, area 8.03 acres, and 
Khasra No. 47, area 4.29 acres, waich we 
may for convenience call ‘Chak Khasra Num- 
bers’. It is also not disputed that the- suit 
lands form part of the aforesaid Khasra 
` numbers. The defendants allege that 2 acres 
of the suit land form part of Khasra No. 38 


and 0.75 acre-of Khasra No. 47. Ex. P-10, - 


which is a copy of. Form ‘A’ shows that 
Chak Khasra No. 38 comprised of, amongst 
others,. old Khasra No. 43 and Chak Khasra 
No. 47 comprised of, amongst 
Khasra No. 57/1 and that the areas of Khasra 
Nos. 38 and 47. were respectively 8.02 acres 
and 4.29 acres. This document further re- 


* cords, under the head (AIR FHT aT 


EELA vara ) (nature of the right and 
its origin) 
gda anaret È aga aT. He FAL 
q34c-48 gA seq a a È eared 
ggu H” 
(in pursuance of an application of 1959 for 
possession and cultivation and in accordance 
with the consolidation of Bhumidhari lands in 
evenue Case 16 of 1958-59). This document 
(Ex. P-1) thus shows that the plairtiff was 


given possession of Khasra Nos. 38 and 47 
for cultivation after the cons6lidation pro- 


ceedings. 
10. Ex. D-7 dated 18-7-1959 is the 
report of the Consolidation Officer. It has 


been ‘approved by’ the Collector, Durg, pre- 
sumably under Section 210 of the Madhya 
Pradesh Land Revenue Code, 1959, The re- 
port says that the consolidation had been 
accepted by the khatedars and that no objec- 
tion had been raised by them. He has fur- 
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ther stated that the changes in the holding 
have been made with the unanimous consent 


of the villagers (aa at aa atao a Jand that 
it was to come into force as from 1-6-1959. 
Under Section 210 of the Land Revenue 
Code, — 

‘“The Collector may either confirm the 
scheme with or without modification or re- 
fuse ‘to confirm the scheme with or without 
modification or refuse to confirm it after con- 


. sidering the objections, if any, to the scheme 


of consolidation and the recommendation of 
the Consolidation Officer. The decision of the 
Collector, subject “to any order that may be 
passed in revision by the Settlement Commis- 
sioner under S. 50, shall be final.” 

Under clause (v) of Section 257 of the Land 
Revenue. Code, jurisdiction of the civil Courts 
is barred to question the scheme of Consoli- 
dation of Holdings under Section 210 of 
the Code. : 

11. In the result, I hold that the title 
of the plaintiff-appellant .to Khasra Nos. 38 
and 47 which had been allotted to him, under 
the Consolidation Patta (Ex. P-1), is fully; 
proved. 

12. I shall now examine whether the 
defendants had- acquired any right in the 
suit property by adverse possession or other- 
wise. 

13. The defendants say that the suit 
land was the khudkasht of the ex-proprie‘or 
Randhirsingh. There is, however, no reliable 
evidence to substantiate the aforesaid allera- 
tion. On the other hand, Ex. P-12, the 
Khasra Jamabandi for the year 1922-23, 
shows that Khasra Nos. 43 and 57/1 were 
recorded as the. ‘sir? of the then proprietor 
Lachhamansingh. In Ex. P-2, the Panchas-la 
Khasra for the years 1946-47 to 1950-51, 
again the lands, Khasra Nos. 43 and 57/1, re 
recorded as the ‘sir’ of the ex-proprie‘or 
Randhirsingh. In the sale deed (Ex. P-1!7) 
executed by the ex-proprietor Randhirsin-h 


- in favour of the plaintiff-appellant on or 


about 12-6-1952, the lands are described as 
“sir”. I am, therefore of opinion that the snit 
land was the sir of the ex-proprietor Randt t- 
singh. Now, when The Madhya Prad-~h 
Abolition of Proprietary Rights (Estat-s, 
Mahals, Aljienated Lands) Act, 1950. came 
into force, the ‘homefarm’ of the ex-proprie- 
tor, which was under “his cultivating poss-s- 
sion in 1949-50 as also on the date of vestire, 
and which he was entitled to retain on the 
termination of proprietary tenure under any 
instrument having the force of law and aprii- 
cable. to such tenure, was saved to him undir 
Section 4 (2) read with Section 2 (g) (22) of 
the Act. Under Clause 8 of the Rajnand- 
gaon wajib-ul-arz, ‘if a gaontia is ejected 
from his theka, he loses his sir land which 
becomes the sir of the new gaontia. Conse- 
quently. when the proprietary rights vested 
in the State, the ex-proprietor Randhirsinch 
lost his right to his sir which became the 
sir of the State. It was for this reason that 
on or about 12-2-1954 some of the sir of the 


~ 
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ex-proprietor, which was in his personal cul- 
tivation, was settled _ with him in raiyati 
rights under Section 54 (1) cf the Madhya 
Pradesh Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act, 1950 
vide Ex. P-11. Thus. under the orders of the 
Collector in Ex. P-11 all his sir, except. that 
comprised in Khasra Nos. 15.- 61, 77, 130 
and 157, area 17.39 acres, wes settled with 


him in raiyati rights and assessed to revenue 


of Rs. 34.00. 


14. In view of the aforesaid evi- 
dence, the plea of the defendants that the 
suit land was the khudkasht of the ex-pro- 
prietor and that he had been made a raiyat 
thereof on an oral lease cannot be accepted. 


15. Alternatively, the defendants 
pleaded title to the suit land by adverse pos» 
session of over fifteen years. The trial Court 
had negatived the plea of adverse possession 
and the Appellate Court has given no finding 
on the point.. The documents on record do 
not, however, show the possession of the. de- 
fendants-respondents for over fifteen years on 
the suit lands as alleged. The earliest record 
we have is the Khasra Panchzesala for the 
years 1946-47 to 1951-52 (Ex. P-2). At that 
time the land was sir of the ex-proprietor 
‘Randhirsingh. Both in respect of Khasra 
Nos. 43 and 57/1 the defendants-respondents 
are not shown to be in cultivating possession. 
Ex. P-3 is the Khasra Panchsala for the 
years 1953-54 to 1956-57. In this document 


also the defendants are. not shown to be in 


possession, nor are they shown to be in pos- 
session in Ex, P-7, which is the Panchsala 
Khasra for the years 1956-57 to 1958-59. In 
1958-59, there ‘were consolidation proceed- 
ings in which the 
chaks bearing Khasra Nos. 38 and 47. 
Ex. P-14, which is the Panchsala Khasra for 
the years 1959-60 to 1960-61, records the 
plaintiff Fatte in possession first as Bhumi- 
dhari and later as Bhumiswami. 
for the first time in the Khasra for the year 
1961-62 (Ex. P-4) the name of the kabjedar 
is shown as the plaintiff, Fatte son. of Arjun 
in Bhumiswami rights and the name of the 
defendant Banshilal in the remarks column 10 
as in forcible possession in respect of 2 acres 
in Khasra No. 38 and in respec: of 0.75 acre 
in Khasra No. 47. The entry reads as fol- 
lows: “ṣi ST ATTA Heat WHAT 


qq è” against Khasra No. 38 and “ dajera 


a AMAT ES THA ovyn Fz” 


against Khasra No. 47. No 
doubt, the defendant Banshilal as D. W. 2 
has asserted that his father had been in pos- 
session of the suit land since about five 
years before his death in 1952. ie. from 
about the year 1947; but the revenue- records 
do not corroborate him on the point. It is 
_ Significant that his case in his written state- 
ment was that the land was given to his 
father on an oral Patta, while in his evidence 
he speaks of a sale, though he admits that 


P-oo 
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he has no written document to evidence it. 
I may add that the story of a purchase ôf 
the suit land by the father of the defen- 
dants 1 and 2 in about the year 1947 could 
not be true because at that time, according 
to the wajib-ul-arz of Rajnandgaon State, 
the land being sir could not have been sold 
to the father of the defendants 1 and 2 as 
the- sale of sir land was not permissible 
under the wajib-ul-arz. The defendant Banshi- 
lal says that he has in his possession Rasid 
Bahis (rent receipts) evidencing the payment 
of land revenue in respect of the suit land; 
but.no such rent receipts have been filed. In 
my opinion, the story of possession since 
about 1947 could not possibly be true and, 
in any case, it is not -saisfactorily established 
from the evidence on record as the oral asser- 
tions of the defendant Banshilal on the point 
ri contradicted by the documentary evi- 
lence. : 


i 16. ` The defendant Banshilal as 
D. W. 2 admits that the suit lands form part 
of consolidated Khasra Nos. 38 and 47. 
These Khasra numbers, as we have shown 
above, were allotted to the plaintiff-appellant 
in the consolidation proceedings of 1958-59 
vide Ex. P-1. Prior to the consolidation, the 
suit lands formed part of Khasra Numbers 43 
& 57/1 which were: sir of the ex-proprietor and 
were sold to the plaintiff-appellant in about 
the year 1952 vide Ex. P-17. Now, the land 
being sir, it had vested in the State under 
the Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950 read 
with the Rajnandgaon _wajib-ul-arz; but as 
it was in the cultivating possession of the 
ex-proprietor, it was settled with him -in 
raiyati rights under Section 54.(1) of the. Act. 
The defendant could not, therefore, have 
been in possession of the suit land prior to 
1954, much less in adverse possession. It 
does, however, appear that some.time after 
this he surreptitiously took its possession be- 


‘eause in the Khasra Panchsala for 1961-62 


and 1962-63 (Ex. P-4) the defendant Banshi- 
lal is recorded as in disputed possession of 
the suit lands: which he in his deposition as 
D. W. 2 admits are parts of Khasra Nos. 38 
and 47. At about this time, he had also rais- 
ed an objection before the Revenue Officers. 
Ex. D-9 is ‘Form E’ for objections dated 
28-3-1962. In this for the first time the defen- 
dant Banshilal alleges that the objectors 
Banshilal, Ramadhin, Kashiram and Ghasiram 
had purchased the suit plots along with 
Khasra Nos. 40 and 46 for Rs. 5,000.00 from 
the ex-proprietor Randhirsingh which, as I 
have said above, could not be true because be- 
fore fifteen years ago the plots were sir of 
Randhirsingh and could not be sold by him in 
view of clause 8 of the wajib-ul-arz of Raj- 
nandgaon State. The defendants further -say 
that the plots were under their personal cul- 
tivation for over fifteen years, which again is 
not believable because the oral statement of 
Banshilal (D. W. 2) on the point finds no 
corroboration from the Khasras which have 
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inclusive evidentiary value. In, addition, the 
copies of the Record of Rights (xs. P-9 
and P-10), which record Khasra Nos. 38 and 
47 as owned and possessed by the plain-iff- 
appellant and Khasra Nos. 40 and 46 as 
‘owned and possessed. by the defendants-zes- 
pondents have under Section 117 read with 
Section 211 of the Madhya Pradesh Land 
Revenue Code, 1959, presumptive evidentiary 
value. The allegation in the objection that 
the defendants had got the suit plots measur- 


ed and the sale registered . 
(aaa Aan at att ot weg dhe ar 


meat ears % ara et ater fer a sa eet 
gi sata wr araq oft aa AST aa SITS F 
fear ar site Ret sag ag ) 


is not proved as the sale deed has not been 
filed. According to the objector in this do- 
cument. the land was measured recently and 
jt was found-that 2 acres out of Khasra 
No. 38 and 0.75 acre out of Khasra No. 47 
were part of their land which they had been 
cultivating for long and which had wroagly 
been recorded as part of Khasra Nos. 38 and 
47. It is significant that the defendant Ban- 
shilal does not say that-he had got his 
Khasra Nos. 40 and 46 measured and fcund 
that they were short in area by 2.75 ecres 
because the lands of the plaintiff and the de- 
fendants are contiguous and if the defendants’ 
land, area 2.75 acres, was included in Khasra 
Nos. 38 and 47 of the plaintiff, to that extent 
it must have diminished the area of. the de- 
fendants Plots Nos. 40 and 46. In the ab- 


‘sence of such allegation and proof, the bare | 


assertion of the defendant Banshilal on the 
point cannot be accepted. On the aforesaid 
objection, the statement of the plaintiff-appel- 
lant was also recorded where he is alleged 
to have admitted the defendants’ possession 
on the suit plots. This statement, however, 
was not put to the witness (P. W. 1) nor 
has it been proved by examining Dewangan 
who had recorded it. There is also the state- 
ment of the plaintiff Fatte {P. W. 1) recorded 
in criminal proceedings (Ex.-D-10) wherein 
he ‘is stated to have admitted that before the 
Revenue Inspector he had admitted that ‘the 
suit field was being cultivated by the defen- 
dants for 15-16 years. He has denied the 
statement now. But, in my opinion. nothing 
much turns on the said admission as, ir the 
face of overwhelming evidence to the. con- 
trary, it cannot have much value. No doubt, 
on the basis of the aforesaid objection, the 
Revenue Officer had, on or about 27-4-7962, 
submitted a report to the Tahsildar accepting 
the defendants’ objection and recommerding 
a correction of the Patwari records; but what 
action was taken on it we do not knew. 


17. Much was made of the fact that 


the suit land was kept ‘khadi’ (standing: in 


the consolidation proceedings, i.e.. it was 
agreed to be excluded from any consolidation 
scheme in the village. Again, we have 


Fatte v. Banshilal (Naik J.) 


= pe? 
meee th: 


Bs a 
PAS. 


[Prs. 16-19] M. P. 21 


interested word of the defendant Banshilal 
(D. W. 2) for it. No officer, who had done 
the consolidation, was examined nor is any 
certified copy of the consolidation proceed- 
ings filed to establish that any such assurance 
was given by the Consolidation Officers. 


18. -On an appreciation of the evi- 

dence on record it appears to me that the 
suit land was part of' the land purchased by 
the plaintiff-appellant from the ex-proprietor 
Randhirsingh, viz., Khasra Nos. 37, 43 and 
57/1. After the consolidation of holdings in 
the village, it was included in new Khasra 
Nos. 38 and 47 of the plaintiff-appellant.) - 
The land of the defendants, Khasra Nos. 40 
and 46, was contiguous to the plaintiffs land. 
Some time before or after the consolidation, 
the defendants had illegally occupied the 
suit land. But, during consolidation, they 
could not lay ‘claim to it because they had 
no title to it. They, therefore, did not raise 
any objection and that is the reason why in 
the report of the Consolidation Officer to the 
Collector dated 18-7-1959 (Ex. D-7) the Con- 
solidation Officer says that ‘no cultivator has 
objected to the scheme’ (41s W Jaqa a amaga 
ac fear). 
On-the confirmation of the scheme by the 
Collector under Section 210 of the Madhya 
Pradesh Land Revenue Code, 1959 it has 
become final and the jurisdiction of the Civil 
Courts is barred to question it because of 
Section 257 (v) of the Code. In 1961-62 the 
Khasra numbers were got measured by the 
plaintiff-appellant and it was found that the 
suit land was his and was in illegal occupa- 
tion of the defendants. Whether the. en- 
croachment by the defendants was deliberate 
or mistaken, we do not know; but one thing 
is certain ‘that it was illegal and unauthoriz- 
ed. It has also not been proved to be of the 
requisite duration of twelve years or over to 
warrant any inference of adverse possession. 
Consequently, the defendants’ claim of title 
on the basis of his alleged adverse possession 
cannot be held to have been established. 


19. The next question is whether the 
‘sale of the suit land in favour of the plain- 
tiff-appellant by the ex-proprietor Randhir- 
singh on 12-6-1952 can pass a valid title to 
him when he himself got the land settled in 
his favour under Section 54 (1) of the 
Madhya Pradesh Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) 
Act, 1950 on or about 12-2-54 vide Ex. P-11. 
In my opinion, the provisions of Section 43 
of the Transfer of Property Act would be 
attracted, whereunder a person who has no 
title whatsoever to.a property grants it by a 
conveyance which in form carries legal estate, 
and he subsequently acquires an interest suffi- 
cient to satisfy the grant, the estate instantly 
passes. There is also the fact that the plain- 
tiff-appellant has been recorded as the owner 
in possession in the revenue papers, viz., 
Khasras Exs. P-3, P-7 and P-14 for the vears 
1952-53 to 1958-59, as also in the. copies of 


fy woe} 


me c aa 
ba t 


22 M. P. [Pr. 1] 


the Record-of-Rights (Exs. P-9 and P-10), 
and has thus by his conduct exercised the 
option of accepting the sale, within the mean- 
ing of Section 43, T. P. Act. ` 


20. The last question is whether the 
plaintiff-appellant ‘having allowed the defen- 
dants and their predecessor Pandit to spend 
about Rs. 5,000.00 ^n making improvements 
and constructions on the suit land, was es- 
topped in law from claiming the suit land as 
his own and from seeking its possession’ (vide 
` paragraph 7 of the written statement). 


21. Now neither of the Courts below 
has found that the plaintiff-appellant had al- 
lowed the defendants and their predecessor 
Pandit to spend about Rs. 5,000.00 over the 
improvement of the suit land. There is also 
no evidence to support the allegation. Banshi- 
lal (D. W. 2) does not say that the plaintiff 
had allowed the defendants’ predecessor Pan 
dit or the defendants to make the improve- 
ments nor does he say that the defendants 
had spent Rs. 5,000.00 over it. On the other 
hand, his evidence is that the suit lands were 
valued at Rs. 2,750.00, which- could not be 
their value if they had spent about Rupees 
5,000.00 over them. Reliance may, however, 
be placed on the statement 
(D. W. 1) that Randhirsingh had pointed. out 
the land purchased by Pandit to him in the 
presence of Gendalal, the broher of the plain- 
tiff, and others (Paragraph 2 of his deposi- 
tion). But this does not prove that it was 
the suit land which was pointed out by the 
ex-proprietor Randhirsingh to Pandit, nor that 
it was the suit land which was sold by Rap- 
dhirsingh to him. I may also point out that 
the story of the defendants that they or Pan- 
dit had purchased the suit land or any land 
from the ex-proprietor Randhirsingh has al- 
ready been found to be false by me. Under 
the circumstances, the facts necessary to 
apply the provisions of Section 115. Evidence 
Act are- neither specifically alleged nor prov- 
ed by the defendants-respondents. Under 
that section,— 

“When one person has, by his’ declara- 

tion act or omission, intentionally caused or 
permitted another person to believe a thing 
to be true and to act upon such. belief, 
neither he nor his representative :shall be al- 
lowed, in any suit or proceeding between him- 
self and such person or his representative, to 
deny the truth of that thing.” 
None of the essential requirements for the 
application of the provisions has been proved 
in this case. There is thus no question of any 
estoppel against the plaintiff-appellant in this 
case. 


22. I, therefore. hold that the plain- 
tiff-appellant has title to the suit land and 
as his right to claim its possession has not 
been lost by twelve years adverse possession, 
his claim for possession must be decreed. 


23. In the result, the appeal is al- 
lowed. The judgment and decree of the 


M. P. S. R. T. C., Bhopal v. R. T. A., Sagar (Tankha J.) 


the defendants-respondents. 


of Jethmal ° 
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learned District Judge are set aside and those 
of the trial Court decreeing the suit restored. 
The costs of all the Courts shall be paid by 


Appeal allowed. 
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P. K. TARE, C. J. AND R. K. TANKHA, J. 


Madhya Pradesh State Road Trans- 
port Corporation, Bhopal, Petitioner v. 
The Regional Transport Authority, Sagar 
and others, Respondents. 

Misc. Petn. No. 499 of 1973, D/- 24-8- 
1973, for quashing order passed by Re- 
gional Transport Authority, Sagar, D/- 
25-6-1973. ; 

Index Note:— (A) Motor Vehicles Act 
(1939), S. 62 (1) First Proviso — Grant of 
temporary permit during the pendency 
of application before the same authority 
for grant of new regular permanent stage- 
carriage permit for same route, is con- 
trary to the provisions of the First Pro- 
viso to Section 62 (1) and therefore liable 
to be quashed — The word “pendency” 
refers to the period of time earlier to the 
disposal of application. (Para 4) 

Index Note:— (B) Interpretation ` of 
Statutes — Intention of Legislature. 

Brief Note:— (B) Duty of Judge is to 
construe a statute according to the inten- 
tion of legislature. Where words have 
plain meaning, Courts are not to get busy 
themselves with supposed propositions. 
(1846-51) 4 Moo Ind App 179 (PC), Rel. 
on, (Para 5) 

Index Note:— (C) Motor Vehicles Act 
(1939), S. 62 (1) (c) — Temporary need: 
— Determination of — Duty of R.T. A. 


Brief Note:— (C) In granting tempo- 
rary permit, each time the R.T.A. must 
determine itself about the existence of 
particular temporary need objectively for 
a period not exceeding 4 months at a time 
and then decide the matter whether the 
circumstances justify the grant or not. 
Temporary need has a meaning with re- 
ference to the need of travelling public. 
The fact that the permit was given once 
and the High Court did not interfere with 
it, will not give jurisdiction to R. T. A. to 
grant subsequent temporary permit for 
the same route. - - (Para 5) 
Cases Referred: Chronological Paras 
(1846-51) 4 Moo Ind App 179 = 9 

Moo PC 1; Robert Wigram Craw~ 
ford v. Richard Spooner 4 


V. S. Dabir, for Petitioner; S. Q. 
Hasan with B. K. Rawat, for Respondent 
No. 3. ‘ 

TANKHA, J.:— This writ petition 
under Article 226 of the Constitution has 
been directed by the petitioner, Madhya 


JQ/JQ/E80/73/HGP 
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Pradesh State Road Transport Corpora- 
tion, against the order dated 25-6-1C73 
passed by the Regional Transport Autko- 
rity, Sagar (respondent No. 1) granting a 
temporary permit in favour of Guleb- 
chand Jain (respondent No. 3). 

2. The facts of the case in brief 
are that earlier the respondent No. 1 Fad 
granted a temporary permit vide its order 
dated 25-4-1973 in favour of the respon- 
dent No. 3 for the route Sagar, Jabalpur 
via Rehli, Garhakota, Abhana, Tejgearh 
and Tendukheda. This permit was velid 
for a period of one month with the ex- 
piry date as 25-6-1973. As it appears from 


the record that some persons had applied - 


for grant of new regular permanant 
stage-carriage permit for the same route 
and those applications after being receiv- 
ed by the respondent No. 1 had been sent 
for publication in the M. P. Rajpatra. In 
the meanwhile since the validity of the 
temporary grant was expiring, the es- 
pondent No. 3 again and one more per- 
son, Nemichand Jain, applied for the 
grant of a temporary permit for'the seme 
route. Both the applicants desired the 
temporary grant for a period of four 
months in their respective applicatiens. 
The Regional Transport Authority grent- 
ed temporary permit again to the respon- 
dent No. 3 for a period of two morths 
with effect from 27-6-1973 overruling the 
objection of the petitioner against the 
grant. The impugned order is Annerure 
E. Three grounds have been stated in the 
said order for the temporary grant which 
are as under:— 

(i) The need of one additional service 
for Sagar, Jabalpur and vice versa route 
has been establishecé by the grant of first 
temporary permit that too on paymert of 
P/Tax at 70% rate, at convenient hcurs, 

(ii) There had been no interference 
from the High Court of M. P., Jabakpur, 
on a writ petition having been filed by the 
M.P.S.R.T.C. along with a request for 
interim stay as intimated by the grantee 
of temporary permit. 

(iii) Applications which have jeen 

made suo motu for grant of permanent 
permit for additional service have peen 
sent for publication: in the M. P. Raj- 
patra. 
The petitioner being aggrieved by the 
impugned order (Annexure E) has come 
up in the present petition before this 
Court. 


3. The learned counsel for the 
petitioner contended that the order cf the 
respondent No. 1 is without jurisdiction 
inasmuch as the same has been pass2d in 
contravention of First Proviso to Section 
62 (1) of the Motor Vehicles Act (herein- 
after referred to as “the Act’) and also 
that the three reasons stated in the order 
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particular temporary need under Section 
62 (1) (c). On the other hand, learned 
counsel for respondent No. 3 contended 
that the impugned order is valid and re- 
quires no interference. 


4. Having heard learned counsei 
of the parties, we are of the opinion that 
this petition must be allowed. It will be 
necessary to reproduce the First Proviso 
to Section 62 (1) of the Act for the appre- 
ciation of the first submission made by 
the learned counsel for the petitioner 
which reads as under:— 


“Provided that a temporary permit 
under this section shall, in no case, be 
granted in respect of any route or area 
specified in an application for the grant 
of a new permit under Section 46 or sec- 
tion 54 during the pendency of the ap- 
plication.” ` 


A plain reading of the aforesaid proviso 
makes it clear that a Regional Transport 
.Authority has no jurisdiction to grant a 
temporary permit for a route for which 
-application or applications for grant of 
stage carriage permit are pending before 
the same authority. The words “during 
the pendency of the application” in the 
proviso have reference to a period of time 
earlier to the disposal of the application 
by the authority. In our opinion, pendency 
is the state or condition of being undecid- 
ed and it would cover the period from the 
time the applications for the grant of per- 
manent permit under Section 46 of the 
Act are received till they are disposed of 
under Section 57 of the Act. The word- 
ings of the proviso are very clear and un- 
ambiguous and there cannot be any dif- 
ferent interpretation. That being the clear 
position of law, in the present case since 
the finding of the respondent Na. 1 is that 
the applications for grant of fresh permit 
for the same route under section 46 are 
pending before the said authority, we 
hold that it had no jurisdiction to grant 
temporary permit for the same route. 
Therefore, in the present case, grant of 
temporary permit being in violation of 
First Proviso to Section 62 (1) of the Act, 
the order has to be quashed on this 
ground alone. We would like to observe 
that the Regional Transport Authority 
has acted in utter disregard of the speci- 
fic provision of the law. It is hoped that 
in future while granting permits it would 
look into the provisions of law and apply 
its mind to them. Learned counsel for 
respondent No. 1 raised a novel submis- 
sion before us that if the proviso is given 
its literal meaning then tne grant of a 
temporary permit for a route can always 
be jeopardised by an interested operator 
on the route by making an application 
for a permanent permit. We see no sub- 
stance in this contention. The settled rule 


for the temporary grant do not juscify a of interpreting or construing a statute is 
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to seek the intention of the Legislature. 
A statute is to be construed according “to 
. intent of them that make it” and the duty 
of the judicature is to act upon the true 
intention of-the Legislature—the mens or 
sententia legis. In Robert Wigram Craw- 
ford v. Richard Spooner, (1846-51) 4 
Moo Ind App 179 at p. 187 (PC) Lord 
Brougham stated the importance of the 
test of the statute in the following words: 


Moik If the Legislature did intend 
that which it has not expressed clearly; 
much more, if the Legislature intended 
something very difficult; if the Legisla- 
ture intended something pretty nearly 
the opposite of what is said, it is not for 
Judges to invent something which they 
do not meet with in the words of the 

” 


Thus, where the words have a plain 
meaning, the Courts are not to get busy 
themselves with supposed propositions as 
have been advanced in the present case 
by the learned counsel for the respon- 
dent No. 3. If we agree with the submis- 
‘sion of the learned counsel it would re- 
‘duce the First Proviso to Section 62 (1) of 
the Act to a futility which is not permis- 
sible. 


5. The second contention of the 
learned counsel for the petitioner is that 
all the three reasons given by the respon- 
dent No. 1 for grant of a temporary per- 
mit are extraneous and neither of them 
constitute a particular temporary need 

-under Section 62 (1) (c) of the Act. In 
our opinion, the submission is correct. 
Once a grant of a temporary permit for 
ithe route cannot by itself be a reason for 

grant of a subsequent temporary ‘permit 

‘for the same route without there being 

ifactual determination of a persisting 
temporary need by the Regional Trans- 
port Authority. Similarly, if this Court 

did not interfere with the first grant of 
temporary permit, that also could not 
give jurisdiction to the Regional Trans- 

port Authority to grant a subsequent tem- 
porary permit again for the same route 
on that basis. Particular temporary 
need has a meaning with reference to 
the need of the travelling public and that 
cannot be assessed on the basis that this 

Court did not interfere with the earlier 
temporary grant. Each time the autho- 
rity in granting temporary permit must 
determine itself about the existence of a 
particular tempopary need objectively 
for a period not exceeding four months 
at a time and then decide the matter 
whether the circumstances justify the 
grant or not. Again, even the third basis 
for the temporary grant that applica- 
tions for grant of a permanent permit for 
the route are pending also cannot be a 
reason for granting a temporary permit 
in view of the First proviso to Section 62 
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(1) (c) of the Act about which we have 
already dealt in detail in para. 4 above. 
Since all the reascns given by the respon- 
dent No. 1 for the grant of a temporary 
permit are extraneous to the particular 
temporary need, the impugned order of 
the respondent No. 1 is liable to be qua- 
shed on this ground also. 


6. In the result, the petition suc- 
ceeds and is allowed with costs. The 
order dated 25-6-1973 passed by the Re- 
gional Transport Authority, Sagar, is 
hereby quashed. Counsel’s fee Rs. 150/-, 
if certified. The amoun* of security de- 
posited by the petitioner shall be refund- 
ed to it. i 

Petition allowed. 
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(V 61 C 6) 


(GWALIOR BENCH) 
G. L. OZA AND R. L. MURAB, JJ: 


Than Singh and others, Appellants 
v. Barelal and another, Respondents. 


First Appeal No. 15 of 1968, D/- 
13-7-1973, from decree of M. M. Jain, 
A. D. J., Vidisha, D/- 24-10-1968. 

Index Note:— (A) Hindu Minority 
‘and Guardianship Act (1956), Section 8 — 
Power of Natural Guardian — Where 
guardian of minor acquires property for 
benefit of minor, permission of Court is 
not necessary, — (Para 3) 


Index Note :— (B) Specific Relief Act 
(1963), Section 20 (4) — Relief of specific 
performance cannot be refused merely 
on ground of want of mutuality. 


Brief Note:— (B) The use of the 
word “merely” in sub-section (4) clearly 
indicates that a relief for specific per- 
formance cannot be refused simply on 
the ground of want of mutuality. There 
is no bar against considering that ground 
additionally along with other grounds. 

à (Para 5) 


B. D. Gupta, for Appellants; H. G. 


Mishra, for Respondents. 


OZA, J.:— This appeal has been filed 
by the plaintiff-appellants against the 
judgment passed by the Addi. District 
Judge, Vidisha, in Original Suit No. 2-A 
of 1968 wherein the plaintiff-appellants’ 
suit was dismissed. The plaintiff-appel- 
lants filed the present suit for specific 
performance of contract for sale in res- 
pect of immovable property. The con- 
tract initially was executed by Prembai 
(since deceased) sister of respondent No. 1 
and this contract was in favour of appel- 
lant No. 1 minor through next friend his 
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father appellant No. 2. The properties in- 
cluded agricultural lané and a house for 
Bs. 11,000/-, out of which Rs. 2,000/- were 
paid in advance and Rs. 9,000/- were to be 
paid at the time of the sale. This contract 
was executed in writing and was repistered 
on 25th October 1966. After the suis was 
filed the respondent defendants contested 
the suit on the ground that there was no 
privity of contract between him ani the 
minor, but this plea raised by the Gefen- 
dant-respondent was interpreted br the 
learned trial Court as want of mutuality 
between the contracting parties | as one 
of the contracting party was mino: and 
- on that ground applying Section 22 of. the 
Sepcific Relief Act dismissed the stiit on 
preliminary question and hence this ap- 
peal. 


2. Two issues were framed by the 
learned trial Court :— 


(1) Whether there was privity of 
contract between the deceased Prembai 
and.the minor plaintiff and if, so, 5 the 
plaintiff entitled to file the present suit ? 


(2) Has the plaintiffi-guardian of the 
minor obtained permission from the Dis- 
trict Judge for acquiring this prozerty 
for the benefit of the minor? 

The learned trial Ccurt found both the 
issues against the plaintiff-appe_lants 
and dismissed the suit. . 


oe As regards -the second issue 
about obtaining permission from the Dis- 
trict Court both the sides frankly con- 
ceded before us that this view taken by 
the learned Courts below is absolutely 
unjustified. There is no question oł ob- 
taining permission of the District ‘Zourt 
for the father guardian of minor plain- 
tiff to acquire property for the benefit of 
the minor. Apparently, there is no such 
law where such permission was meces- 
sary when a father-guardian -accuires 
property for the benefit of his minor son. 
Consequently, the decision on this issue 
of the learned Courts below cannot be 
maintained. ; 


4. As regards the question of 
mutuality, it is also strange that after the 
amendment of the Specific Relief Act 
still the learned trial Court went on dis- 
cussing the question under Section 22 of 
the old Specific Relief Act, and various 
decisions under that provision abou: the 
doctrine of mutuality. Both the leerned 
counsel frankly conceded that it apvears 
that the counsel of both sides as well as 
the learned Judge of the trial Couri lost 
sight of the fact that tae Specific F.elief 
Act has been amended and old Secticn 22 
wherein the doctrine of mutuality had 
created a lot of controversy has not been 
incorporated in the new Act. Not only 
that under the new Act Section 2) (4) 
provides :— 
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“20. Discretion as to decreeing speci- 
fic performance— f 

D. 

(2) ... 

(3) ... 

(4) The Court shall not refuse to 
any party specific performance of a con- 
tract merely on the ground that the con- 


tract is not enforceable at the instance 
of the other party.” 


By adding this provision it has been 
specifically provided that merely on .the 
ground that the contract is not enforce- 
able at the instance of the other party 
specific performance cannot be refused. 
This new Specific Relief Act was enact- 
ed in the year 1963 and was published 
in the Gazette of India after the assent 
of the President on 13th December, 1963. 
The Act came into force on ist March, 
1964 vide notification No. S. O. 189 dated 
13-1-1964, published in the Gazette of 
India, dated 18-1-1964, Part II, Section 3 
(ii), Page 214. The contract in question 
was executed on 25th October, 1966, and 
the suit for enforcement of the contract 
was filed on July 1, 1968. Apparently, 
therefore, it was the Act of 1953 which 
has to be applied and the learned Court 
below was in error. in applying the provi- 
sions of the old Specific Relief Act and 
dismissing ‘the suit of the plaintiffs. 


5. It was contended befere us by 
the learned counsel for the appellants 
that the introduction of sub-clause. (4) in 
Section 20 clearly goes tò show what the 
Legislature intended leaving aside the 
doctrine of mutuality altogether. The 
learned counsel Shri B. D. Gupta also 
referred to the -Select Committee’s re- 
port where it was observed that the con- 
troversy about the doctrine of mutuality 
under the British law was no longer con- 
sidered suitable for India anc conse- 
quently an amendment in law was im- 
corporated whereby the doctrine of 
mutuality was left aside as a necessary 
test for specific performance of the con- 
tract. The learned counsel Shri H. G, 
Mishra for the respondent, however, con~ 
tended that although so far as sub-clause 
(4) of S. 20 is concerned there are no de- 
cisions so far but the learned authors have 
noted their own views in the matter, and, 
therefore, he contended that the langu- 
age of Section 20 (4) goes to show that 
the doctrine of mutuality has not been 
left -out of consideration completely, 
But this clause indicates that only on 
this ground specific performance cannot 
be refused. In this connection he refer- 
red the observations made by Shri G. C. 
Subba Rao in his Law of Specific Relief 
(Second Edition). Shri G. C. Subba Rao 
in his commentary under the scope of 
sub-clause (4) of Section 20 observed at 
page 447 as under :— 
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“Section 20, clause (4) precludes the 
refusal of specific performance “merely” 
on the ground of want of mutuality. The 
use of the word “merely” suggests that 
if want of mutuality is not the only fac- 
tor, it may be taken into account along 
with other factors and the Court. may de- 
cline specific performance as a result of 
the cumulative effect of all the factors of 
which want of mutuality may be one.” 

Whereas in the Indian Contract and 
Specific Relief Acts (Ninth Edition) of 
Pollock and Mulla edited by J. L. Kapur 
about this sub-clause (4) of Section 20 it 
has been observed at ‘page 878 as 
under :— , i 

“It is a little difficult to appreciate 
the necessity for this sub-section, having 
regard to Section 12, which clearly dis- 
cards the doctrine of mutuality. Sub- 
section (4) clearly postulates that there 
must be a contract, and where there is 


no contract, there can be no case for 
specific performance.” 
The Indian Law Commission in its re- 


port on the Specific Relief Act observ- 
ed :— . 

“We do not consider it necessary to 
import the doctrine of mutuality into our 
codified law of specific performance. On 
the contrary we could do away with the 
doctrine in Sarwarjan’s case (39 J. A. 1) 
by inserting in Section 22, a provision 
embodying the law as stated in Ameri- 
can Restatement as follows :— 


'The fact that the remedy of specific 
enforcement is not available to one party 
is not a sufficient reason for refusing it 
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to the other party’. 


It is clear that it was this recom- 
mendation of the Law Commission that 
has now been incorporated in sub-clause 
(4) of Section 20. The language used in 
this sub-clause, in our opinion, does not 
justify the inference that the doctrine of 
mutuality has completely been thrown 
out of consideration. The use of the 
word “merely” in this sub-section clear- 
ly goes to show that on this ground alone 
a relief of specific performance cannot 
be refused. This clearly goes to show 
that if there are other circumstances 
which could be considered for refusal of 
specific performance along with them 
this doctrine also could be considered. 
In our view, therefore, the only inter- 
pretation possible of this sub-section ap- 
pears to be that merely on the ground 
of want of mutuality a suit for specific 
performance cannot be thrown out. In 
the present case the learned trial Judge 
has chosen to throw out the suit only 
on this ground, consequently, the deci- 
sion passed by the learned trial Court 
jeannot be maintained. 


6. It appears that after this con- 
troversy before the Courts below in view 
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of the old Specific Relief Act the plain- 
tiff-appellants chose to move an appli- 
cation for amendment seeking to intro- 
duce father or guardian as plaintiff him- 
self on the ground that he had entered 
into the. contract Benami in the name of 
the minor. This application for amend- 
ment was also refused by the learned 
trial Court. However, we feel that in 
view of the conclusions arrived at by us 
such an amendment may not be neces- 
sary and the plaintiffs themselves may 
abandon this application. However, 
without going into *he controversy as to 
whether the application was rightly re- 
jected or not, we would set aside the re- 
jection of the application and leave it 
open before the trial Court for the plain- 
tiffs to press that application if it is 
thought necessary in the changed cir- 
cumstances and if so the trial Court shall 
afresh decide that application indepen- 


dently. 
1. In the light of the discussion 
above, the appeal is allowed, the judg- 


` ments and decrees passed by the Courts 


below are set aside. The case is sent 
back to the trial Court for its disposal in 
accordance with lav. As the suit was 
dismissed on a. preliminary ground and 
this appeal has been perferred the ap- 
pellants are entitled to a certificate for 


. refund of court-fees. But in the circum- 


stances of the case none of the parties 
bothered to bring to the notice of the 
Court, the provisions of the new Specific 
Relief Act, and hence, they are directed 
to bear their own costs and the plaintiff- 


_appellants shall be given a certificate for 


refund of the court-fees. 
Appeal allowed, 
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SHIV DAYAL AND G. L, OZA, JJ. 

Bhagwat Narevan Dwivedi, Appli- 
cant v. Kasturi d/c Ramdayal A. N. M., 
Civil Dispensary, Morena, Opposite Party. | 

Civil Revision No. 384 of 1972, D/- 
31-7-1973. . 

Index Note :— (A) Civil P. C. (1908), 
Order 21, Rules 97 and 98 — Delivery of 
possession of immovable property in ex- 
ecution of decree — Resistance by third 
party in possession — Jurisdiction of ex- 
ecuting Court to remove him — Proce- 
dure — Scope of enquiry — {X-Ref :— 
Section 151 and Order 21, Rule .35). 


Brief Note:— (A) The executing 
Court has no jurisdiction to remove a 
third party not bound by the decree from 
possession and deliver possession to the 
decree-holder or auction-purchaser, un- 
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less and until (a) it holds that such z per- 
son is bound by the decree, or (b) it 
makes an order under Order 21, Rule 98, 
Civil P. C. which presuoposes the making 
of a complaint by the decree-kolder 
under Order 21, Rule 97, of the Code. 


As soon as the third person resists 
or obstructs delivery cf possession, the 
executing Court must stay its hands, un- 
til the decree-holder either satisiies it 
that such a person is bound by th= de- 
cree, or makes an application ander 
Order 21, Rule 97, complaining iesist- 
ance or obstruction. 


The third person can give intimation 
in writing to the executing Court of his 
intention to resist or cbstruct after or 
even before a warrant of possessicn is 
issued. It is not necessary that he should 
use force or there should be a show of 
force on his behalf at the spot. 

The enquiry must be summary and 
the proceeding must be disposed of ex- 
peditiously, bearing in mind its scope 
and the limited question to be decided. 

If the Court finds <hat the resistance 
or obstruction was vexatious or frivolous, 
it may award heavy costs and also mesne 
profits, 

Decision of Shiv Dayal, J. in Civil 
Revn. No. 275 of 1971 (Madh Pra) in so 
far as it held that the executing Tourt 
must suo motu consider an objection ap- 
plication of a third party in possession 
in exercise of its inherent powers, held 
not correct. (Paras 9 to 13, 20, 26, 27) 

Index Note :— (B) Civili P. C. (1908), 
Order 21, Rule 109 — Applicability. 

Brief Note:— (B) Rule is meant to 
apply to a case where third party :s ac- 
tually dispossessed without his having 
offered any resistance or obstruction to 
delivery of possession. (Para 17) 
Cases Referred: Chronological Paras 
(1971) Civil Revn. 275 of 1971 

(Madh Pra), Shiv Sarup Golas 
v. Ramprasad Gupta 

A. B. Mishra and Ku. V. Tambet, for 
Applicant; M. L. Gupta and P. D. Gupta, 
for Opposite Party. 

SHIV DAYAL, J.:— This Bench has 
been constituted to hear this revisicn on 
a reference made by Mr. Justice Faina, 
because; in his opinion, the follcwing 
question deserves to be decided by a 
Division Bench. 

“Whether the executing Court is 
bound to consider the application of a 
person in possession where he was aot a 
party.to the decree before he is dispos- 
sessed ?” 


2. Facts material for this 
ence are that. Kasturibai 
No. 1) obtained an ex parte decree for 
arrears of rent and ejectment against 
Yuvraj Singh (respondent No. 2) in res- 


refer- 
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pect of a house. To execute the warrants 
for possession and attachment, the Nazir 
went to the house on August 22, 1972. 
He could not deliver possession and 
made a report to the Court complaining, 
inter alia, that one Bhagwat Narayan 
claimed to be in possession of the house 
and refused to vacate it, unless there was 
an order against him. He claimed to be 
the tenant of one Sushilabai. When the 
decree-holder was asked to take posses- 
sion, Bhagwat Narayan obstructed. There 
was apprehension of breach of the peace. 
Therefore, neither possession could be 
taken, nor attachment could be effected 
The Nazir recommended that Police aic 
to be requisitioned. 


3. On August 28, 1972, Bhagwa! 
Narayan made an application tc the ex- 
ecuting Court stating that he is the tenan! 
of Smt. Sushilabai; that no one by name 
Yuvrajsingh is in the occupation of the 
house; that an ex parte collusive decree 
appears to have been obtained agains’ 
some Yuvrajsingh in order to harass the 
objector; and that on the basis of thai 
collusive decree, the decree~holder ir 
making an endeavour to dispossess him 
He further alleges that the decree-hoider 
brings goondas and threatens him. He 
prayed that until his objection was de- 
cided, the proceedings for possession be 
stayed and that he should not be dis- 
possessed. This objection was supported 
by an affidavit. The decree-holder op- 
posed the application contending that i! 
was not maintainable and that he har 
no iegal right of any kind. 


4, By its order dated Septembe: 
2, 1972, the executing Court rejected the 
objection with the observation that the 
objector had no right to file an objection 
Since he had disclosed the capacity in 
which he is in possession and filed an 
affidavit, the decree-holder would ini- 
tiate necessary proceedings, iz tha objec 
tor .is in possession. Aggrieved by this 
order of the executing Court. this revi- 
sion was filed by Bhagwat Narayan. It 
was laid before Mr. Justice Raina for 
hearing. He observed, the question how 
the executing Court can help a party ir 
possession, who is not bound by the de- 
cree before he is dispossessed, has poseg 
a problem which requires careful consi- 
deration. The learned Judge then re- 
ferred to the decision of one of us (Shiv 
Dayal, J.) in Civil Revn. No. 275 of 1971 
(Madh Pra) (Shiv Sarup Golas v. Ram- 
prasad Gupta), in which the decree-hol- 
der’s reply to the application of the party 
in possession was treated as the decree- 
holder’s complaint under Order 21. 
Rule 98, Civil P. C. The learned Judge 
then suggests that where such an appli- 
cation is made by the party in posses- 
sion, before or after issue of process, the 
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- executing Court must consider it suo 
motu in exercise of its inherent jurisdic- 
tion, even though it may not fall under 
the provisions of Order 21. Considering 
this matter to be of general importance 
and of frequent occurrence, he referred 
it to the Hon’ble the Chief Justice for 
constituting larger Bench. 


5. We have heard Shri A. B. 
Mishra for the petitioner Bhagwat Nara- 
yan, and Shri Motilal Gupta for the de- 
eree-holder. Shri Bhagwandas Gupta 
and Shri Hargovind Mishra assisted us as 
amicus curiae for which we are thank- 
ful to them. : 


6. The contention for the peti- 
tioner is that as he is in actual physical 
possession of the house in question and is 
claiming to be so as a tenant of one Smt. 
Sushilabai, who is the owner of the 
- house, he cannot be dispossessed merely 
beeause an ex parte collusive decree had 
been obtained by the decrze-holder and 
the existence of the judgment-debtor 
Yuvrajsingh is itself in doubt. It is 
argued that where a person is in physi- 
cal possession and he claims to be so on 
behalf of another person, he cannot be 
dispossessed and it is only just and equi- 
table that his objection must be heard. 
It is not necessary, that he should use 
physical force to resist. A notice to the 
Court that he-is resisting the execution 
should be enough. It is, therefore, urged 
that an enquiry ought to have been made 
into the allegations made _by the peti- 
tioner Bhagwat Narayan and a judicial 
order ought to have been passed by the 
executing Court. 

7. Shri Motilal Gupta, on the 
other hand, contends that a third person 
has no locus standi to make an applica- 
tion under Order 21, Rule 97, Civil, P.C. 
It is only the decree-holder or the auc- 
tion-purchaser who can complain against 
resistance or obstruction. Secondly, the 
decree-holder is entitled to an order for 
Police help in case the third person ob- 
structs delivery of possession. It is fur- 
ther contended that resistance, within the 
meaning of Order 21, Rule 97, refers to 
one made at the spot and not by an ap- 
plication in the Court. It is further 
argued that if objections of third persons 
are entertained by executing Court, there 
will be no end to it. If the application of 
Bhagwat Narayan is dismissed, then a 
fourth person will come; when his ap- 
plication is dismissed, a fifth person. will 
come, and so on. On this argument, it is 
contended that the executing Court 
should pay no heed to the application 
made by a third person and must proceed 
with the execution unless the decree-hol- 
der complains under Order 21, Rule 97, 
Civil P. C. 

8. In our view, the matter has to 
be approached from a different angle. 
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The real question is of jurisdiction of the 
executing Court. It seems to us ‘quite 
clear that the executing Court, in execu- 
tion of a decree for possession, can put 
the decree-holder in possession by remov- 
ing any person bourd by the decree, who 
refuses to vacate the property. The 
judgment-debtor is undoubtedly bound 
by the decree. Apart from the judg- 
ment-debtor, if any other person is to be 
removed, the executing Court has to be 
satisfied that such person is bound by the 
decree; otherwise, the executing Court 
has no jurisdiction to remove a_ third 
person who is not bound by the decree 
and who refuses ta vacate the property. 
The language of Order 21, Rule 35, sup- 
ports this view. 


9. If the decree-holder contends 
that the person wko refuses to vacate is 
bound by the decree, he has to satisfy 
the Court about it. In other words, he 
must be either judgment-debtor, or a 
person who rnay be held in law as bound 
by. the decree; fer example, a person 
claiming under a title created by the de- 
fendant subsequent to the institution of 
the suit, or a sub-tenant in certain circum- 
stances. But Order 21, Rule 35, does not 
permit a stranger, who is in occupation, 
to be removed when he refuses to vacate, 
unless and until the Court holds that such 
third person is holding on behalf of 


the judgment-debtor without any just 
cause. (See Order 21, Rule 98, Civil 
P. C.). And. if such person still resists 


or obstructs, the Court is entitled to de- 
tain him in civil prison. The language 
of Order 21, Rule 98, leaves no manner 
of doubt that it is only after an order is 
passed under the first part of Order 21, 
Rule 98, that the Court may use coercive 
process and detain the person resisting or 
obstructing in civil prison. 


10. The abcve scheme is conso- 
nant’ with justice. A person who claims 
to be in. possession of the property, not 
through the judgment-debtor but from 
some one els2 or because of his own title, 
cannot be removed merely because there 
is a decree for pcssession in favour of 
the decree-holder. If the third person is 
not bound by the decree, there are only 
two courses open tc the decree-holder to 


‘get him removed and obtain possession 


through the Court. One is that he can 
institute a regular suit for declaration of 
title, and the second is that. he may first 
complain resistance or obstruction under 
Order 21, Rule 97, Civil P. C., and obtain 
an order, after a summary enquiry under 
Order 21, Rule 98, in his favour. With- 
out taking recourse to either of these. pro- 
ceedings, -the decree-holder is not entitled 
to be put in possession by removal of the 
third person. This is precisely the object 
and intent of the provisions’ contained in. 
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Rules 97, 98 and 99 of Order Zl, The 
enquiry is summary and any party who 
is aggrieved by the order can bring = re- 
gular suit for declaration. 


ii. In this view of the matter, it 
must follow that if the decree-holder does 
not satisfy the Court thaz the person, whe 


refuses to vacate the property, of which” 


possession is to be given to him under 
the decree, is the judgment-debtor >r a 
person bound by the decree, within the 
meaning of Order 21, Rule 35, the ex- 
ecuting Court must stay its hand as soon 
as there is resistance offered or obstruc- 
tion made by a third person. The pro- 
ceeding may again be set in motion, if 
the decree-holder complains of resistance 
under Order 21, Rule 97. The executing 
Court will then make an enquiry, which 
is summary in nature, and pass an crder 
either under Rule 98 or Rule 99, accord- 
ing to the conclusion reached by it or. the 
facts of the case. if the executing Court 
holds that the resistance or obstru:ztion 
was occasioned without any just causs by 
the third person at the instigation oi the 
judgment-debtor, the executing Court 
will put the decrea-holder or the pur- 
chaser into possession of the property 
and, if necessary, will take Police relp. 
On the other hand, if the executing 
Court is satisfied that the resistance or 
obstruction was occasioned by a hird 
person claiming in good faith to ke in 


possession of the property on his own 
account or on acccunt of some person 
other than the judgment-debtor, then 


the executing Court will refuse to deliver 
possession to the decree-helder and dis- 
miss the application. 


12. Where the decree-holder nei- 
|ther makes a complaint under Orde- 21, 
Rule 97, nor is able to satisfy the Court 
that the person offering resistance or 
making obstruction is kound by the de- 
eree, the Court has no alternative bat to 
stay its hands. It has no jurisdicticn to 
oust the third person. The Court will 
only wait for the decre2-holder to epply 
under Order 21, Rule 97. The dezree- 
holder may or may not apply as he may 
be advised. If he does not apply. the 
matter will remain stayed. If he apozlies, 
the Court will make an enquiry and will 
pass necessary orders. 


13. This being the true position of 
the law, the question of setting up an en- 
quiry on the application of a third per- 
son suo motu, in exercise of inh=rent 
powers on the ground that there is no 
other rule which provides for such an ap- 
plication of a third person, does not arise. 
Tt is sufficient for the third person to inti- 
mate the Court that he is in possession 
and that his possession is not on kehalf 
of the judgment-debtor and the rasist- 
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ance or øbstruction is not at the instiga- 
tion of the judgment-debtor. 


14, if that was vot the law, it 
inay lead to a confusion and even breach 
of the peace. In ease the decree-holder 
is strong enough, he’ will oust the third 
person without initiating a proceeding 
provided in the Code of Civil Procedure. 
But if the judgment-debtor is stronger, 
he will prevent, by application cr show 
of force, the decree-holder from taking 
possession. This would then be the rule 
of the jungle. The law cannet be inter: 
preted in a manner which will support 
such a rule. We have nc hesitation in 
observing that we would have agreed 
with the learned single Judge in accept- 
ing his suggestion that the Court should 
make an enquiry suo motu in exercise of 
its inherent power, if we hac not taken 
the view as we have, on the question cf 
jurisdiction of the Court. 


15. What form. the decree-hel- 
der’s complaint may take in order ic 
move the executing Court to make an 
enquiry, will be a matter for considera- 
tion by the executing Court. For ime 
stance, the decree-holder, in his reply, 
opposing the third person’s application for 
resistance, may enter into the merits of 
the case and dispute his claim and, at the 
same time, contend that the resistance is 
offered on behalf of the judgment-debtor 
or at his instigation. Such a reply may it- 
self constitute a complaint within the 
meaning of Order 21, Rule 97, and it wili 
clothe the executing Court with jurisdic- 


tion to make a summary enquiry under 
Order 21, Rule 97. 
16. A decree-holder cannot be 


heard to say that he shall not make an 
application under Order 21, Rule 97 and 
the person in possession is not entitled 
to make such an application, having re~- 
gard to the language of the Rule, so that 
straightway he should be given Police 
help and the third person be removed 
from possession. That would be hard 
and unjust for the person in possession, 
if he is a person in bona fide possession. 


17. It was an argument befor? us 
that the third person is not without re- 
medy. He can make an application 
under Order 21, Rule 100, Civil P. C., 
after he is dispossessed. There can be 
no doubt that Rule 100 comes into play 
when a person is dispossessed of the pro- 
perty. He has no cause of action to apply 
under that Rule, unless and until he is 
dispossessed. We see no reason why a 
third person, who claims to be in posses- 
sion otherwise than through the judg- 
ment-debtor, should first be coiupelled 
to vacate without an order being passed 
against him under Order 2i, Rule 98. It 
can be no consolation +a a person in pos- 
session to be told that after dispossession 
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Rule 100 of Order 21. In our opinion, 
Rule 100 is meant for cases where 2 
third person is actually dispossessed 
without his having offered any- resistance 
or obstruction in delivery of possession. 

18. It was strenuously argued be- 
fore us that judgment-debtors set up 
- such persons as call themselves third 
persons and offer resistance or obstruct 
delivery of possession. For such cases, 
the Court has ample power to oust them 
but not without due process of law. There 
must be a complaint by the decree-hol- 
der and there must be an enquiry; and 
after the enquiry, there must be an order 
under Order 21, Rule 98, Civil P. C. The 
Court has then power to summon police 
aid and even detain in civil prison the 
person resisting or obstructing. 

18. The argument that after the 
dismissal of an objection made by a 
third person, a fourth may come up and 
then a fifth one may come up, has mere- 
ly to be mentioned to be rejected. The 
scope of a summary enquiry and its 
magnitude will always depend upon the 
facts and circumstances of each case. 
The executing Court may have to spend 
a couple of “days over it, or may com- 
plete the enquiry within a couple of 


hours, all depending upon the facts and . 


circumstances of each case. We can only 
observe that the enquiry is of a summary 
nature and if the executing Court gives 
due consideration and applies its mind, 
it should not take any long to make an 
order which will be either under Rule 98 
or Rule 99. It’ was said at the Bar that 
when an enquiry under Order 21, 
Rule 97, is made, sometime it takes 
months or even years, This is certainly 
undesirable and inappropriate, to say 
the least. Unnecessary. delay in or pro- 
- traction of such enquiry is unjust and 
defeats the very intent and purpose of 
Rules 97, 98 and 99 of Order 21. No hard 
and fast rule can be laid down, but we 
think that ordinarily. the executing Court 
should not devote more than two hear- 
ings for concluding a summary enquiry. 
Both parties can be required to file affi- 
davits in’ support of .their claims. Both 
parties must produce their evidence, 
documentary and oral, on the date fixed; 
and, if assistance of the Court is requir- 
ed for summoning witnesses, steps should 
be taken so much in advance that service 
is effected before the hearing date. It 
must always be borne in mind that the 


enquiry is of a summary nature and it: 


will be open to the aggrieved party to 
institute a regular suit for declaration. 


20. In conclusion. we will an- 
swer the question referred to us as fol- 
lows :— 

-(1) Where a third person, who is not 
a judgment debtor or is not otherwise 
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bound by the decree, is in possession of 
the property, of which possession is to be 
delivered to a holder of the decree for 
possession or to an  auction-purchaser, 
the executing Court has no jurisdiction 
to remove him from possession and deli- 
ver possession to the decree-holder or 
auction-purchaser, unless and until (a) it 
holds that such a person is bound by the 
decree, or (b) it makes an order under 
Order 21, Rule 98, Civil P. C., which 
presupposes the making of complaint by 
decree-holder under Order 21, Rule 97, 
of the Code. 

(2) As-soon as the third person re- 
sists or obstructs delivery of possession, 
the executing Cour: must stay its hands, 
until the decree-holder either satisfies it 
that such a person is bound by the de- 
cree, or makes an application under 
Order 21, Rule 97, complaining resistance 
or obstruction. 

(3) The third person can give inti- 
mation in writing to the executing Court 
of his intention to resist or obstruct. It 
is not necessary that he should use force 
or there should be a show of force on 
his behalf. Such intimation may be 
given to the Court after or even before a 
warrant of possession is issued. 

(4) The enquiry must be summary 
and the proceeding must be disposed of 
expeditiously, bearing in mind its scope 
and the limited question to be decided. 

(5) “If the Court‘finds that the re- 
sistance or obstruction was vexatious or 
frivolous, it may award heavy costs and 
also mesne profits.” 

21. As the revision itself has been 
referred to us for decision, we now, pro- 
ceed to decide it on merits. The execut- 
ing Court has not issued any coercive 
process. It has merely rejected the peti- 
tioner’s application, holding that it does 
not lie (under Order 21, Rule 97) and 
that the decree~holder himself must make 
an appropriate application (under O. 21. 


R. 97). In other words, the executing 
Court has stayed its hands. If it has 
not, it will now stay its hands, in the 


light of this order. The execution pro- 
ceedings were stayed by a direction given 
in the order of reference of the learned 
single Judge. 

22. With these observations, the 
revision is dismissed. Parties shall bear 
their own costs. 


OZA, J.:-—— 22-A I have had the 
advantage of going through the judgment 
of Hon’ble Shiv Dayal, J. As regards the 
conclusion. I entirely agree with it, but 
I wish to state my own reasons for the 
same. 

. 23. The question referred to us 
by the learned single Judge has already 
been quoted by my learned brother in 
his order. In my opinion, the scheme 
of Order 21 is very clear. Order 21. 
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Rule 85 only confers jurisdiction or the 
executing Court to effect delivery of pos- 
session in a decree for delivery of pos- 
session. It categorically states that the 
delivery of possession could only pe 
ordered by the removal of the pezson 
who is bound by the decree. 


24, Order 21, Rule 97 provide: for 
resistance by third person: A perus=! of 
this Rule clearly goes tc show that when 
a third person resists or obstructs the 
execution of the decree, the decree-hol- 
der has to make an application compain- 
ing of such a resistance. Clause (2) of 
this Rule provides for investigating . the 
question. The word “rasistance or ob- 
struction” used in this Rule, it appears, 
has created some confusion, and seme- 
times it is understood to mean phy ical 
resistance. The word “resistance” in 
its ordinary use means “act or power of 
resisting: opposition: the opposition »f a 
body to the motion of another.” It c_2ar- 
ly goes to show that it does not con=m- 
plate a physical act accompanied with 
force. 


25. When a third person in vos- 
session makes an application to the Court 
stating that he is im possession and is not 
holding under the judgment-debtor, ron- 
sequently, a decree cannot be executed 
against him. Such an application, in 
my opinion, would be nothing else but a 
resistance to the execution of the dezree, 
as by that application such a persor in- 
forms the Court that the decree caanot 
be executed against him. Under these 
circumstances, therefore, when suc a 
resistance by an applicetion is indicated 
to the executing Court itself, Order 21, 
Rule 97 comes into operation and the 
Court can only proceed to inquire into 
the matter if the decree-holder chcoses 
to make an application as contempkted 
under Order 21, Rule 97. There is no 
occasion for considering the applicction 
of the third person itself under Sec- 
tion 151 of the Code of Civil Procecare; 
as when there is a specific provision en- 
acted in the Code and tne whole sck2me 
of execution is specifically provided for, 
there is no occasion for use of the in- 
herent powers under Section 151. E is 


also clear that the reply of decree-hc_der “ 


is not at all contemplatzd when a third 
person informs the Court of his indezen- 
dent possession to indicate the resistance 
to the execution. What the decree-nol- 
der is expected to do is to file an app-ica- 
tion under Order 21, Rule 97 if at ak he 
so chooses, and in the absence of an ap- 
plication from a decree-holder, the ex- 
ecuting Court cannot proceed to execute 
‘a decree against a third person. As 
Order 21, Rule 98 clearly indicates -hat 
if the executing Court comes to the zon- 
clusion that the resistance was by j—dg- 
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ment-debtor or some other person at his 
instigation, then only it can proceed to 
pass an order for delivery of possession 
or even proceed against that person and 
order him to be detained in Civil prison. 
This Rule 98 has been amended by the 
M. P. High Court and the amended rule 
reads thus: 

_ “Where the Court is satisfied that 

the resistance or obstruction was oc- 
casioned without any just cause by the 
judgment-debtor or by some other per- 
son at his instigaticn or on his behalf, it 
shall direct that the applicant be put 
into possession of the property, and 
where the applicant is still resisted or 
obstructed in obtaining possession, the 
Court may also, at the instance of the 
applicant, order the judgment-debtor, or 
any person acting at his instigation or on 
his behalf, te be detained in the civil 
prison for a term which may extend to 
thirty days, and may order the person or 
persons whem it holds responsible for 
such resistance or obstruction to pay 
jointly or severally, in addition to costs, 
reasonable compensation to the decree- 
holder or the purchaser, as the case may 
be, for the delay and expense caused to 
him in obtaining possession. The order 
made thereon shall have the same force 
and be subject to the same conditions as 
to appeal or otherwise as if it were a 
decree.” 
This clearly goes to show that by amend- 
ment in this Rule, adequate provision has 
been made to compensate the decree- 
holder in case of frivolous objection rais- 
ed at the instance or on bshalf of the 
judgment-debtor himself. 

26. In this view of the matter, 
therefore, the answer to the question re- 
ferred to above is that the executing 
Court is bound to consider the application 
by a person who is in possession not on 
behalf of the judgment-debtor and that 
application has to be treated as a resist- 
ance to the execution of the decree with- 
out an application by the decree-holder 
under Order 21, Rule 97, and without an 
inquiry thereon and a conclusion in ac- 
cordance with Order 21, Pule 98, he 
cannot be dispossessed. 

BY THE COURT 

27. (1) Where a third person, who is 
not a judgment-debtor or is not otherwise 
bound by the decree, is in possession of 
the property, of which possession is to 
be delivered to a holder of the decree for 
possession or to an auction-purchaser, 
the executing Court has no jurisdiction 
to remove him from possession and deli- 
ver possession to the decree-holder or 
auction-purchaser, unless and until (a) it 
holds that such a person is bound by 
the decree, or (b) it makes an order 
under Order 21, Rule 98, C. P. C., which 
presupposes the making of a complaint by 
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the decree-holder under Order 21, Rule 
97, of the Code. 

(2) As soon as the third person resists 
or obstructs delivery of possession, the 
executing Court must stay its hands, 
until the decree-holder either satisfies it 
that such a person is bound by, the de- 
cree, or makes an application under 
Order 21, Rule 97, complaining resistance 
or obstruction. 

(3) The third person can give intima- 
tion in writing to the executing Court of 


his intention to resist or obstruct. It is not. 


mecessary that he should use force or 
there should be a show of force on his be- 
half at the spot. Such intimation may be 
given to the Court after or even before a 
warrant of possession is issued, 

(4) The enquiry must be summary 
and the proceeding must be disposed of 
expeditiously, bearing in mind its scope 

. jand the limited question to be decided. 

(5) If the Court finds that the resist- 
ance or obstruction was vexatious or fri- 
volous, it may award heavy costs and 
also mesne profits. 

(6) The revision is dismissed. Parties 
shall bear their own ‘costs. 


Revision dismissed, 
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trustees who are removed by him, to deli- 
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Transferees from the managing 
trustee being in the position of trustees 
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possession. 

The scope of Section 27 is of different 
nature than that of Section 92, Civil P. C. 
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R. K. Pandey for Appellants: A. R, 
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BHAVE, J.:— Shri Ramchandraji 
Mandir, Banada, Tahsil Seoni-Malwa, 
District Hoshangabed, is a registered pub- 
lic trust under’ Section 4 of the Madhya 
Pradesh Public Trusts Act, 1951. The 
entries recorded by the Registrar of Pub~ 
lic Trusts indicate that Motidas Bairagi, 


‘the third appellant, and Hariram, the res- 


pondent, were the trustees and that suc- 
cession to the trusteeship was confined to 
the members of Amraji Patel, the creator 
of the trust. The only immovable pro- 
was Khasra 
No. 182, area 4.09 acres, of mouza Banada. 
The trust was registered under the M. P, 
Public Trusts Act on 14-5-1968 (See An- 
nexure A-2). 


2. It appears that Motidas was 
working as a manager-trustee and, as 
such, was in possession of the trust-pro- 
perty. He sold Khasra No. 182 to appel- 
lants Dhanpalsingh and Ramadharsingh 
under a registered sale-deed dated 21-6- 
1968. The sale-deed appears to have been 
executed by Motidas Bairagi in his capa~ 
city as Sarbarakar of Shri Ramchandraji 
Mandir. It also appears that the appel- 
lants purchased the property soon after 
the registration of the trust and with full 
knowledge that the property belonged to 
the trust. 

3. Hariram, the - respondent, on 
the allegation that Motidas had disposed 
of all the trust property and had neglect- 
ed the -worship of the idol filed an .appli- 
cation before the Registrar of Public 
Trusts under Section 26 of the M. P. Pub- 
lic Trusts Act.- On the direction of the 
Registrar, Hariram filed an application 


_ under Section 27 of the Act before the 


District Judge on the same allegations 
for the relief that Motidas be removed 
from the trusteeship of the public trust, 
that Hariram be declared to be the sole 
trustee of the trust, and that Motidas and 
the transferees from him be directed to 
place Hariram in possession of the said 
property, namely, Khasra No. 182, be- 
longing to the trust. In the proceedings 
under Section 27 of the Act apart from 
Motidas, the transferees, namely, appel- 
lants Dhanpalsingh and Ramadharsingh’ 
were also added as parties. 


4. The appellants had denied that 
there’ was any trust and also feigned 
ignorance about thé registration of the 
trust on 14-5-1968. Even the existence of 
the temple was denied. On these asser- 
tions it was further stated that there was 
no question of removing Motidas from the 
trusteeship and that . the non-applicants 
(Motidas and the two appellants here) 
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could not be directed to give possession 
of the land to Hariram or anyone else. It 
was claimed that the ancestors of Motidas 
had installed the deity for private wor- 
ship and the income from Khasra No. 182 
was utilized towards the expenses of the 
worship. About 15 years ago Motidas had 
left the village Banada and had shifted 
to Kartana where he kept his family 
deity. The Khasra No. 182 being private 
property of. Motidas, it could be validly. 
transferred to Dhanpalsingh and Rama~ 
dharsingh, 


5. Learned District Judge, on the 
basis of the entries in the Register of 


Trusts (Ex. A-2), came to the conclusion . 


that Shri Ramachandraji Temple was a 


registered trust and that Khasra No. 182 - 


was attached to the trust. Apart from the 
entries in Ex. A-1, the District Judge reli- 
ed on the evidence of Hariram and his 
witnesses Laxmi Narayan and Moojeeram 
who appeared to be respectable persons 
of the village. It was also held that Moti- 
das failed to show clearly as to how the 
property in question belonged to his an=- 
cestors and how he had any authority to 
sell the property to Dhanpalsingh and 
Ramadharsingh. Having held that the 
trust was a registered trust and that the 
property in question belonged to the trust, 
the District Judge further came to the 
conclusion that Motidas was liable to be 
removed from the trusteeship. as he had 
transferred the trust property and had 
thus committed a breach ‘of trust. The 
District Judge further held that Dhanpal- 
‘singh and Ramadharsingh were purchasers 
of the trust property with notice that it 
was a trust property. In this view of the 
matter, the District Judge directed the 
appellants Dhanpalsingh and Ramadhar- 
singh to hand over possession of the field 
în question (Khasra No. 182) to Hariram, 
the other trustee, to whom the manage~ 
ment of the trust was entrusted. The ap- 
pellant, that is the trustee, who was 
removed, as well as the transferees from 
him have, therefore, preferred this _ap« 
pea 

6. The removal of Motidas from the 
frusteeship cannot be questioned, as even 
after the declaration under the Madhva 
: Pradesh Public Trusts Act that Shri Ram- 
chandraji Mandir was a public trust and 
that the property in question, that is, 
Khasra No. 182. was trust property. Moti- 
das transferred the property and thus 
acted in breach of trust. Similarly. the 
finding of .the District Judge that Dhan- 
palsingh and Ramadharsingh are pur- 
chasers of the trust property with notice 
cannot also be auestioned because even 
from the sale-deed in their favour it is 
clear ihat Motidas had transferred the 
property in his capacity as Sarbarakar of 
the Mandir and also from the fact that 
the transfer was after the declaration 
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and registration of the trust and also be- 
cause of the fact that Dhanpalsingh and 
Ramadharsingh live in the same village 
and are bound to know that the property 
belonged to the trust. Realising this posi-~ 
tion, Shri R Pandey, learned coun- 
sel for the tie confined his argu~ 
ments to only one ground. namely. that 
in exercise of powers under Section 27 
of the M. P. Public Trusts Act the Dis- 
trict Judge had no jurisdiction to direct 
delivery of possession from the transferees 
of the property and that the remedy of 
respondent No.1 was to file a separate suit 
for possession of the property. In sup- 
port of this ground Shri Pandey relied 
on certain decisions of the Supreme 
Court and other Courts on the interpre- 
tation of Section 92 of the Code of Civil 
Procedure as. according to learned coun- 
sel, the scope of Section 92, C. A, C. and 
Section 27 of the M. P. Public Trusts Act 
is the same and that the provisions of 
that section should be interpreted in the 
Same manner. We, however. find it dif- 
ficult to accept this contention of Shri 
Pandey. 


LA Under Section 4 of the M. PA 
Public Trusts Act a working trustee is 
required to apply to the Registrar for 
registration of the public trust. In this 
application certain details are required 
to be given. including the names of the 
managing and other trustees: the pro- 
Perty attached to the trust: the mode of 
succession of the trustees ete. Section 5 
then provides -that on receipt of an ap- 
plication under Section, 4 or upon an ap- 
plication made by any person having in- 


terest in the public trust or even on his 


own motion. the Registrar shall make an 
inquiry in the prescribed manner.for the 
purpose of ascertaining the facts as to 
whether the trust is a public trust: whe- 
ther anv property is attached to the trust: 
the names of the persons who are 
the trustees etc, Sub-section (2) of 
Section 5, however, requires that before 
any inquirv is started under Section 5. 
the Registrar is required to give a public 
notice of the inquiry proposed.to be made 
and to invite all persons interested in the 
public trust under inauirv. to prefer ob- 
jections,.if any. in respect of such trust. 
After completion of the inauirv the Re- 
gistrar is required to record his findings 
on all the matters referred to in Section 
5 and to make the necessarv entries in 
the register maintained for this purpose 


_in consonance with the findings recorded 


by him. Heis further required to publish 
on the notice board of his office the en- 
tries made in the register (sub-section (1) 
of Section 7). Sub-section (2) of Section- 
7 then provides that the entries so made 
shall, subject to the provisions of the Act 


„and subject to anv change recorded under 
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any provision of the Act. be final and 
conclusive. Section 8 then provides that 
any working trustee or person having 
interest in the public trust or any pro- 
perty found to be trust property, aggriev- 
ed bv anv findine of the Registrar under 
Section 6. may. within six months from 
the date of the publication of the notice 
under sub-section (1) of Section 7. insti- 
tute a suit in a civil court to have such 
finding sét aside or modified. That sec- 
tion further provides that on the final 
decision of the suit. the Resistrar shall. 
if necessary, correct the entries made in 
the register in accordance’ with such de- 
cision, From these provisions it is clear 
that subiect to the decision of the Civil 
Court contemplated under Section 8. the 
entries made bv the Registrar become 
final and conclusive. In other words, 
they operate as decisions in rem and they 
are not confined to the parties to the 
proceedings only. This is so because 
under sub-section (2) of Section 5 the 
Registrar is required to give a public 
notice inviting all persons interested in 
. the public trust to prefer obiections, if 
‘any, in respect of such trust. It was. how~ 
ever, held in Abdul Karim v. Municipal 
Committee Raipur, AIR 1965 SC 1744 
that the M. P. Public Trusts Act is con~ 
cerned with the registration of public. 
religious and charitable trusts and the 
enquiry which is contemplated is an 
enquiry into the question as to , whether 
_the trustin question ispublic or private. 
The enquiry into the question as to whe- 
ther the property belongs to a private in- 
dividual and is not the subiect matter of 
any trust at all is not contemplated. The 
only persons who are reauired to file 
their objections in response to a notice 
issued ‘by the Registrar are persons in- 
terested in the public trust, persons who 
dispute the existence of the trust or who 
challenge the allegation that any property 
belongs to the said trust. It was further 
held in that case that no doubt Section 8 
(1) permitted a person having interest in 


the public trust or any property found to ` 


be trust property to file a suit. but the 
interest to which this section refers is 
the interest of a beneficiary or the in- 
terest of a person who claims the right 
to maintain the trust or dnv other in- 
terest of a similar character and is nof 
the interest which is adverse to the trust 
set up by a party who does not claim 
any relation with the trust at all. It was 
further held that, in any case, persons 
not party to the proceedings before the 
Registrar could not be held bound bv the 
declaration under Section 7 of the 
This decision, however. will have no 
bearing in this case because Motidas was 
a party to the proceedings before the 
` Registrar, he being a managing. trustee, 
Dhanpalsingh and -Ramadharsingh being 
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purchasers of the trust property with 
notice that it was trust property and, that 
too, after the trust was régistered as a 
public trust, are bound by the declara- 
tion, as thev claim through a person who 
himself is bound bv the said declaration. 
Therefore. there is no question of making 
anv fresh enquirv and deciding the title 


-of the trust. ` The argument of Shri Pan- 


dey that the purcnasers from the trustee 
could not be deprived of their possession 
because under Section 27 of the M. P. 
Public’ Trusts Act the District Judge had 
no authority to enauire into the title of 
the parties and on that ground directing 
A daver of possession cannot be sus- 
aïned. 


8. ` This brings us to the considera- 
tion of the scope of the powers of the 
District Judge under Section 27 of the 
M. P. Public Trusts Act. Section 26 of 
the Act provides that if the Registrar on 
the application of anv person interested 
in the public trust or otherwise -is satisfi- 
ed that the original obiect of the public 
trust has failed, or that the trust pro- 
perty is not being properly managed or 
administered, or that the direction of the 
Court is necessary for the administration 
of the public trust, he mav. after giving 
the working trustee an opportunity to be 
heard. direct such trustee to apply to the 
Court for directions within the time 
specified: and if the trustee fails to do so, 
the Registrar shall himself make an ap- 
plication to the Court. Section 27 then 
Provides that on receipt of such an appli- 
cation the Court shall make or cause to 
be made such inaviry into the case as it 
deems fit and pass such order thereon as 
it mav consider appropriate. Sub-section 
(2) then provides as under:— 


“While exercising the power under 
sub-section (1) the Court shall, among 
other powers, have power to make an 
order for— 

(a) removing anv trustee: 


(b) appointing a new trustee: 

(c) declaring what portion of the 
frust property or of the interest therein 
Shall be allocated to anv particular object 
of the trust; 

(d) providing a scheme of manage- 
ment of the trust property: 

(e) directing how the funds of a 
public trust whose original obiect has 
failed. shall be spent, having due revard 
to the original intention of the author of 
the trust of the obiect for which the 
trust was created: 

(f) issuing any directions as 
nature of the case may require.” 
Sub-section (3) then provides that anv 
order passed by the Court under «ub- 
section (2) shall be deemed to be a decree 
of such Court and an appeal shall lie 


the 
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therefrom to the High Court. Sub-sec- 
tion (4) then provides that no suit reat- 


ing to a public trust under Section 92 of - 


the Code of Civil Procedtire shall be en- 
fertained by anv Court on any matter in 
respect of which an application can be 
made under Section 26. Now clauses (a) 
to (e) of Section 27 of the M. P. Pualic 
Trusts Act are similar to clauses (a). D). 
(e) and (g) of Section 92 of the Code of 
Civil Procedure. Clause (f) of Sectior 27 
is similar to clause (h) of Section 92. 
While interpreting clause (h) of Seccon 
92 of the Code of Civil Procedure, it aas 
been held by the Privy Council in Abdul 

ahim v. Abu Md. Barkat Ali., AIR 1328 


PC 16 that the words “further or omer ` 


relief as the nature of the case mav re- 
quire’ must on general principles of en- 
struction be taken to mean relief eiusiem 
generis with those described in clauses 
a) to (£) of the section: and not as wholly 
outside thereof. Similar view was tzen 
by the Supreme Court in Bishwanath v. 
Radha Ballabhji, AIR 1967 SC 44. 
Those were the cases where the trus-ees 
or persons interested in the trust on the 
basis of title had filed suits for possession 
of the property from trespassers or alie- 
nees from trustees. The obiection resed 
was that such a suit could not be filed. as 
it was covered by clause (h) of Section 92 
of the Code of Civil Procedure: and imas- 
much as the permission of the Advczate 
General was not obtained. the suit was 
not tenable. The interpretation put by 


their Lordships of the Privy Council on. 


Section 92 of the Code cannot be inveked 
while interpreting Section 27 of the M- P. 
Public Trusts Act. Under Section 92 of 
the Code a suit regarding the macters 
enumerated under that section is bacred 
unless the sanction of the Advocate Gene- 
ral is obtained. Under the circumsta=ces, 
it was necessary to interpret Section 92 
strictly, and a suit not covered by the 
provisions of Section 92 could not be 
thrown out. The scope of Section Z” is, 
on the other hand, of a different na-ure. 
Under Section 27 the District Judge is 
given authority to decide whether the 
trust is being properly managed of not. 
the trust about which a declaration has 
already been given; and if the trus. is 
not being managed properly. to remove 
the trustees. appoint new trustees and 
to give directions regarding the marage< 
ment of the trust. Now, when a trestee 
is removed, it follows that he is to rand 
ever possession of the pronertv to the 
new trustee appointed: and-unless that is 
done, the direction as to how the prorerty 
fis to be managed by the new trustee be- 
comes otiose. ‘The authority to give rec- 
tion to the trustee who is removed te de~ 
liver possession of the ‘property is impli- 
cit in the provisions of Section 27 self 
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and, in our opinion. that power is cover- 
ed under clause (f) of Section 27 of the 
M. P. Public Trusts Act. The transferees 
from the managing trustee are in the 
Position of trustees de son tort and hence 
they can also be directed to deliver pos- 
session of the property and it is not 
necessary that the new trustee should be 
forced to file a suit for possession of the 
property. In the present case there is no 
question of anv title being investigated 
afresh as has been pointed out by us in 
the beginning. We are. therefore, not in- 
clined to accept the contention of Shri 
Pandey that the District Judge was in 
error in directing delivery of poSsession 
of the property. 

s. The appeal, therefore. fails and 
is dismissed with .costs. Hearing fee 


Rs. 75/-. 
Appeal dismissed, 
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_Smt. Kulwant Kaur and another, 
Petitioners v. Collector, Jabalpur (House 


Allotment Section) and others, Respon- 
dents. 

Misc, Petn. Nos. 617 and 680 of 
1973, D/- 24-9-1973. for quashine order 


passed by Authorised Officer. Jabalpur 
(House Allotment Section), D/- 4-8-1973. 

Index Note:— (A) M. P. Accommoda- 
tion Control Act (41 of 1961), Section 2 
(e) — Whether relations dependent on 
tenant can claim fresh tenancy after 
tenant vacated premises? No. 


Brief Note:— (A) Once the tenant 
has given up the tenancv and has secured 
an alternative accommodation. the sister- 
in-law and niece of tenant, even if it 
were assumed that they are dependants 
of the tenant, cannot claim to continue to 
occupy the premises on the assumption 
that they need it. It is not the need of 
the tenant that is material under the Act. 
Even as dependants of the tenant they 
have no independent right and their right 
to occupy, will come to an end upon 
tenant. giving up premises. (Para 9) 


P. C. Naik. for Petitioners: M. V. 
Tamaskar Govt. Advocate. for Nos. 1 and 
2 and G. C. Bhatia (for No. 5), for Res- 
pondents. 

TARE, C. J.:—~ This order shall also 
govern the disposal of Misc. Petition No. 
680 of 1973 — (S. Awatarsingch v. The 
Authorised Officer. Jabalpur, The said 
writ petition has been filed by Sar- 
dar Awatarsingh. who is respondent 
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we 


which 


- predecessor, 


Anand had occupied the same. 


No. 5 in Misc. Petition Noa. 617 of 1973. 
As the facts in both the cases are com- 


mon, it is convenient to dispose of both ` 


the cases by a common order. ; 


2. This is a petitio under Artis 
cles 226 and 227 of the Constitution of 
India by the widow and the daughter of 
one. Harbanslal brother of the fifth res- 
pondent, S. Awatarsingh. The petitioners 
challenge the order of the Authorised 
Officer, dated, 4-8-1973 (Petitioners An= 
nexure-C), directing the first petitioner 
to vacate the premises and allotting the 
premises to the third respondent, namely, 
J. Œ. Johari, Dy, Superintendent of 
Police. s 

3. The fourth respondent. Sushil- 
kumar is the landlord. His father. Lab- 
booram Sharma had created the late 
Harbanslal as a tenant many years þe- 
fore and the fifth respondent. S. Awatar- 
singh, who is the younger brother of 
Harbanslal, was living with his brother 


_ and he was never a tenant of the pre- 


mises. Harbanslal died in the vear 1953 
and after his death, the present peti- 
tioners became tenants by devolution of 
interests. S, Awatarsingh, who .was living 
merely aS a licensee of his elder brother, 
constructed his own house and has shift- 
ed there with his family. In the alterna~ 
tive, the petitioners claimed that thev 
are dependants of S. Awatarsingh and as 
they needed the premises, they cannot 
be directed to vacate the auarters. We 
shall presently deal with these two in- 
consistent and contradictory claims. 

4, The contention of respondents 


1 and 2 is that Harbanslal was never the. 


tenant of the premises but S. Awatar- 
singh was allotted the said auarters in 
his capacity as a displaced person under 
the G P. & Berar Letting of Houses and 
Rent Control Order, 1949. As. S. Awatar- 
singh has constructed his own house, 
which is a big one. he does not need the 
premises and he has already shifted to 
his own house. Under the circumstances, 
the petitioners have no claim to continue 
to live in the house and _the tenancy 
never devolved on the petitioners. 


5. The most disputed auestion, 
is very hotly contested is as to 
who was the tenant of the premises. I 
is the petitioners’ contention that’ . their 
Harbanslal was the tenant 
and the then landlord. Labbooram 
Sharma had acknowledged Harbanslal as 
his tenant. In support of this conten- 
tion the petitioners have filed a state- 
ment of Shri Bhagwantsingh Baxi. Advo~ 
cate, who stated that an Army Officer had 
vacated the premises and. Harbanslal 
There. 
upon Labbooram Sharma obiected to the 
occupation by Harbanslal. With the in- 
tervention of D. D. Puni, a relation of 


36 M. P. [Prs, 1-8] Kulwant Kaur v. Collector. Jabalpur (Tare C. J) ALR. 


Labbooram Sharma, Harbanslal was pera 
mitted to continue to occupv and Lab- 
booram acknowledged him as a tenant. 
Harbansial died in the year 1958 Awat- 
arsingh, the younger brother of Harbans- 
Jai used to live with him. _Awatarsing 
had constructed his own house and he 
has occupied that and has vacated the 
rented premises, but Harbanslal’s widow 
and daughter are continuing to live in the 
same. To the same effect is the state- 
ment of Awatarsingh (Petitioners’ An~ 
nexure-B). He-even went to the extent 
of denying that he had been, allotted the 
house in the year 1950 as a displaced 
person, i 


6. As against this the respondents 
have filed the report of the Rent Control 


-Inspector (Responcents’ Annexure-3) sta- 


ting that Awatarsingh was allotted the 
house as a displaced person and as Awat~ 
arsingh has constructed his own house 
and has shifted there. the rented pre- 
mises have fallen vacant and are avail- 
able for allotment. The landlord himself 
(respondent No. 4) had intimated the Col< 
lector on 20-8-1972 (Vide respondent’s 
Annexure-4) that Awatarsingh had been 
allotted the house sometime in the vear 
1952 and that he has shifted to his newly 
constructed house. He was keeping his 
sister-in-law in the rented premises with- 
out any permission. The landlord also as- 
serted in that letter that rent receipts 


-were being issued in favour of Awatara 


singh only. The landlord had intimated 
to the Collector that he had no obiection 
if the premises were allotted to any other 
person, ; 


T. The respondents also filed a 
statement of the present landlord (Res- 
pondents’ Annexure-R-VIII) fully sup- 
porting the fact that the house had been 
allotted to Awatarsingh as a displaced 
person in the vear 1952, 


` § ‘It was on this material that the 
Collector. Jabalpur. came to the conclu- 
sion that Harbanslal was never a tenant 
of the suit premises, but the house’ had 
been allotted to the 5th respondent. 
Awatarsingh in the year 1952 as a dis- 
placed person..So far as these two find- 
ings are concerned, thev do-not suffer 
from any legal infirmity and consequent- 
ly. ‘it is not open to the petitioners to 


challenge those findings and it is not for 


this Court to come to a different conclu- 
sion merely by re-assessing the evidence. 
We have, therefore. to proceed on the 
basis that the findings of fact recorded 
by the Rent Controlling Authorities are 
proper and correct and we have to work 
out the respective rights of the parties on 
the basis of those findings. If S. Awatar- 
singh was the tenant of the suit premises 
on account of the fact that he had been 
allotted those premises in his capacity as 
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a displaced person, he would. contint> to 
be a tenant even after the C. P. Eerar 
Letting of Houses and Rent Co-trol 
Order, 1949, was repealed by the M. P. 
Accommodation Control Act. 1955. which 
itself was later on repealed bv the ©. P. 
Accommodation Control Act, 1961. As no 
provision is made in the M. P. Acom- 
modation Control Acts of the vears 1955 
and 1961 regarding allotment of’ hcuses 
to displaced persons, Awatarsingh will 
continue as_a tenant under the ord-rarv 
law and the matter will be governed by 
Section 12 of the M. P.” Accommodation 
Control Act. 1961, Now. it is an wadis- 
puted fact that Awatarsingh has -con- 
structed his own house and has shifted 
therein. As such. he does not require 
the rented premises for his own 3ccu~ 
pation. However. the further question 1S 
whether the petitioners can claim ta con~ 
tinue to occupy the house in their own 
right. 

9. © The learned counsel for the 
petitioners invited atter.tion to the Gefini- 
tion of a “member of the family” z3 per 
Section 2 (e) of the M. P. Accommodation 
Control Act, 1961. which is as follcws: 


“ember of the family” in the case 
of any person means the spouse, soz. un~ 
married daughter, ` father, grandfther, 
mother, grandmother. unmarried _ Fister, 
paternal uncle. paternal uncle’s wii2 or 
widow. or brother’s son of unmerried 
daughter living iointly with. or anv other 
relation, dependent on him”. 


The contention of the learned couns=] for 
the petitioner is that in view of this defi- 
nition, Awatarsingh’s sister-in-law and 
niece, who are dependent on him require 
the premises and. ‘therefore, they can 
claim to continue to occupy the hotse. In 
our opinion this is a fallacious argıment. 
The definition clause itself states th=t the 
definition will prevail unless the ccntext 
otherwise reauires, We can well envisage 
situations where a person is transserred 
and he himself goes to the place where 
he is transferred, but on account o cer- 
tain circumstances, he is required to keep 
his entire family-in the rented premises. 
In that event although his tenancy may 
stand terminated by virtue of Secton 42 
of the M. P. Accommodation Contrc: Act, 
1961, the fact that the landlord ma~ per- 
mit hig family members to contirte to 
occupy the house will be a mere cnces- 
sion. which cannot be claimed as of right. 
Even if it were to be assumed thst the 
petitioners are dependents of. the -anant; 
S. Awatarsingh, they cannot claim © con- 
tinue to occupy the premises on, tke as- 
sumption that they need it. Itisrot the 
need of the tenant that is materia] under 
the M. P. Accommodation Control Act, 
1961. but it is the need of the lardlord, 
which is material and the landlore -can 
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get the premises vacated not onlv for his 
own need. but for the members of the 
family mentioned in Section 2 (e) of the 
Act. Once the tenant has given up the 
tenancy and has secured an alternative 
accommodation, his dependants cannot 
Claim that.a fresh tenancy ought to be 
created in their favour merely because 
they do not want to shift to the newly’ 
constructed premises occupied by the head 
of the family, Therefore, this line of 
reasoning is obviously fallacious andifwe 
were to accept the same, it will lead to 
the provisions of the M. P. Accomodation 
Control Act, 1961, being rendered nuga- 
tory and will create scope for committing 
frauds on the statute. Such an interpreta- 
tion can evidently not be accepted by a 
Court of law. Moreover. the question, if 
the petitioners are dependents of S.. 
Awatarsingh, was never raised before the 
Rent Controlling Authority. On the other 


` hand, the petitioners’ contention was that 


Harbanslal was the tenant and the ten- 
ancy devolved on the petitioners. while 
Awatarsingh being the brother of Har- 
banslal, was a mere licensee. Had the 
petitioners put up the case before the 
Rent Controlling Authorities as they now 
want to present before this Court, the 
Rent Controlling Authorities would have 
had an occasion to consider this aspect. 
But it is absolutely unfair ‘on the part of 
the petitioners to put up a case. which was 
never put Up before the Rent Controlling 
Authorities, Consequently, we would re- 
ject the contention that the petitioners are 
entitled to continue to occupy the house 
as dependents of S. Awatarsingh. They 
must succeed or fail on their contention 
that Harbansalal was the tenant of the 
rented premises. Once that is found 
against them. the petitioners have no case, 
whatsoever: even as dependents of Awatar- 
singh, they have no independent right and 
their right to occupy will come to an end 
upon Awatarsingh giving up the premises 
and shifting to his own newlv constructed 
ouse, 


10. As a result of the discussion 
aforesaid, this petition fails and is accord- 
ingly dismissed with costs in favour of 
the first and the second respondents. There 
shall be no order as to costs vis-a-vis the 
petitioners and respondents 3 to 5. Coun- 
sel’s, fee in this Court shall be Rs. 50/-, 
if certified, The outstanding amount of 
the security deposit, if anv. after deduc- 


- tion of costs be refunded to the peti- 


tioners. 


Consequently, Mise. Petition No. 680 
of 1973 also fails and is accordingly dis- 
missed summarily without notice to the 
other side, 
oe Petitions dismissed. 
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1973. 
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- Index Note:— (A} Madhya Pradesh 
Municipalities Act (1961), Sections 37, 44 


—. Vacancy caused bv setting aside elec-- 


tion of President — Vacancy is only a 
casual vacancy. (X-Ref:— M. P. Munici- 
palities (Election Petition) Rules (1962), 
Rule 16). 


Brief Note:— (A) Under the scheme 
of the Act where the election of a Munici- 
pal member or of the President is set 
aside by an Election Tribunal. the deci- 
sion of the Tribunal creates a temporarv 
vacancy. That is the import of Section 37 
‘as also of Section 44. Upon occurrence of 
a vacancy the new elected-President con- 
tinues in the office onlv for the unexpir< 


ed term of his predecessor. No exception . 


is created to the Rule. Whether the vaca- 
ney is created by the death or by reason 
of the President becoming incapable of 
acting. or because his election is set aside, 
the result would be the same viz. creation 
of only a casual vacancy. (Para 7) 


R. S. Dabir, O. P. Namdeo and Ku. K, 
Rao, for Petitioner: K. K. Adhikari De- 
putv Govt. Advocate (for Nos. 1, 2 and 4) 
ps B. M. Lal. (for No. 3), for Respon- 

ents. 


MALIK, J.:— Petitioner Ramlal seeks 
a writ of certiorari to auásh the calling of 
the meeting of the Municipal Council on 
26-5-1973 for election of the President and 
Vice Presidents by the Sub-Divisional 
Officer, Maihar. vide Annexure ‘A’ and to 
quash the notification of the Collector. 
Annexure ‘B’ in so far it defines the term 
of office of the petitioner as President till 
20th May, 1973. 

2. The facts mav be briefly stated, 
General election of the Municipal Coun- 


cil, Maihar, was held on 20-7-1970. Elec-- 


tion of the President and the two vice- 
Presidents took place on 11-5-1971. The 
petitioner was elected President and the 
. appointment was notified on 21-5-1971. 
The petitioner entered upon his office 
from the date of this notification. 


The rival candidate Laxmi Narayan 
Saxena challenged the election of the peti- 
tioner as President before the District 
Judge having jurisdiction. His petition was 
dismissed. He came up in revision to 
Court which was partly allowed. One 
ballot paper was held invalid and, there- 
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‘with Rule 12 of the 


A.LR. 


fore, could not be counted, The result was 
that the two candidates had secured eaual 
number of votes. This Court directed that 
the result must be declared in accordance 
RB Madhya Pradesh 
Municipalities (President and Vice Pre- 
sident) Election Rules. 1962. The pre- 
Siding authority under Rule 12, was re- 
quired to draw lot and declare the result. 

Though the revision was decided on 
5-1-1973, the lots were drawn on 14-5- 
1973. The lot fell on the petitioner and he 
was declared elected. He became entitled 
to an appropriate notification in his 
favour as contemplated in Section 45 of 
ie Madhya Pradesh Municipalities Act, 


3. _ The petitioner’s contention be- 
fore us is that the decision of the High 
Court in revision, in consequence. wipes 
out the earlier notizication dated 21-5- 
1971 whereunder the petitioner was ap- 
pointed as the President: reopens the elec 
tion process at.the stage where the pre- 
siding authority finding .the candidates 
securing equal votes. has to resort to 
Rule 12 and draw lots for declaration of 
the result. The election process would 
validly come to an end only upon the lots 
being drawn. What was done earlier would 
be of no conseauence. It was an invalid 
appointment and the Hish Court had 
declared, it void. ~ 

According to the petitioner, he has 
been validly elected President on 14-5- 
1973 and under the provisions of Sec- 
tion 43 (2) he became entitled to hold 
Office for a period of two vears from the 
date on which he entered upon his Office 
(the date of entry into Office would be 


_the date of the fresh notification as con- 


templated by Section 45 of the Act). 


4. The respondents. on the other 
hand, are contemplating to hold fresh 
elections of the President and Vice Pre- 
sidents treating the term of their Office 
to have expired on 20-5-1973. The An- 
nexures ‘A’ and ‘B’ are clear in their im- 
port. A meeting of the Council is being 
called to elect the President and the Vice 
Presidents, 

5. The relevant provisiones of -the 
M. P. Municipalities Act, 1961, may be 
reproduced below: 


“43. Election and term of office of 
President and Vice-President; — “A 
council shall elect:— 


(a) a President from its members or 
from other persons residing in the Muni- 
cipality possessing the qualifications of a 
candidate for election under Section 34 
and not disqualified under Section 35 or- 


‘any other provision of this Act: 


(b) two Vice-Presidents to be designa- 


_ ted as senior Vice-President and Junior 


Vice-President from amongst its members 
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for being elected as a President or Vice- 
President of a Council if he holds stch or 
similar office in any other local authority. 

(2) (a) After every general election 
the Council shall elect the Presiden and 
the Vice-Presidents at its first meeting 
held under sub-section (2) of Section 55 
and the President and the Vice-Presilents 
So elected shall hold office for a period of 
two years from the date on which thev 
enter upon the office, 

(b) On the expiry of the term cf the 
office of the President and the Vice-Pre- 
sidents elected under Clause f(a). the 
Council shall, at a meeting convened for 
the purpose within one month thereof, 
elect new President and Vice-Presidents 
who shall hold office for the unexpired 
term of the Council. 


(c) The provisions of sub-sections (2) 
and (3) of Section 55 shall so far as may 
be, apply to the meeting under Clause (b), 
as they apply to the first meeting of a 
Council, 

Provided that the President and the Vice~ 
Presidents shall continue in office until 
their successors enter upon their respec- 
tive offices in iai with the pro- 


_ Visions of this Act. 


(3) x. x x 
(dx 7 x x 
(5) x x x 


` 44. Casual vacancies i in office of Pre~ 
sident or Vice-President:— Upon tke oc- 
currence of any vacancy in the offiee of 
the President or Vice-President a new 
President or Vice-President shall be eleet- 
ed or appointed in the manner prcvided 
by Section 43 and anv President or Vice- 
President so elected or appointed shall 
continue in office for the unexpired term 
of his predecessor. 

45. Notification of election etc.: — 
Every election of a Councillor and every 


‘ election or appointment of the President 


` 


or Vice-President of a Council shal be 
notified in the Gazette by the pres2ribed 
authority and such persons shall enter 
upon their respective offices from th2 date 
of such notification: 


Provided that. notwithstanding that 
no such notification has been published a 
Councillor shall for the purpose of selec- 
tion of Councillors under Section 39 and 
election of a President or Vice-President 
under Section 43 be deemed to hare en- 
tered, on his office from the date of his 
election,” 


6. The question to consider is whe- 
ther on election of the President being 
set aside, the vacancy so caused im the 
office of the. ‘President is a casual o> tem- 
porary vacancy available to the successor 
for the unexpired term of his predecessor 
or whether the successor President should 
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be treated as having been elected bv the 
Council in its first meeting under the pro- 
visions of Section 43 (2) (a) and full two 
years’ term would enure to his benefit 
after he entered upon his Office. The con- 
tention of the petitioner is that when an 
election is declared void. it is not an oc- 
currence of a casual vacancy and Section 
44 of the Act is not attracted. 


T- We are of the view that the 
provisions of the Municipalities Act con~ 
template creation of a casual vacancy 
when the election of the President is set 
aside in an election petition. We may 
draw attention to the Rules framed under 
Section 23 of the Act (The Madhva Pra- 
desh Municipalities. (Election Petition) 
Rules, 1962 and Rule 16 in particular 
which is as under:— 

“Rule 16: If an election or selection is 
declared void. the Judge may either de= 
clare that a casual vacanev has been creat- 
ed or that the petitioner or any other 
ene has been duly elected or select- 
e Eid 


The Rule makes it abundantly clear 
that under the scheme of the Act where 
the election of a Municipal member or of 
the President is set aside by an Election 
Tribunal, the decision of the Tribunal has 
the effect of creating a temporary yacancy. 
That is the import of Section 37 of the 
Act as also of Section 44 of the Act. Sec- 
tion 44 of the Act is clear enough: unon 
occurrence of a vacancy in the Office of 
the President the new elected President 
continues in the office onlv for the un- 
expired term of his predecessor. No ex- 
ception is made to the Rule. Whether the 
vacancy is created by death or by reason 
of the President becoming incapable of 
acting, or because his election has been 
set aside, the result would be the same. It 
would create only a casual vacancy. 

8. Under Section 36 of the Act, 
the term of the Council is four vears, 
whereas the term of the President elected 
in the first meeting of the Council is two 
years as per provisions of Section 43 (2) 
(a). On expiry of the term of office of the 
first elected President. the Council. elects 
another President for the unexpired term 
of the Council under Section. 43 (2) (b). 
The law thus contemplates two elections 
during the term of the Council, If argu« 
ments of the learned counsel for the neti- 
tioner were to prevail. the petitioner 
would continue as President for almosta 
term of four years frustrating the provim 
Sions of the Act contained in Section 43 
(2) (b), It is the right of the Council to 
elect another President after two years 


-of their first meeting: that right cannot 


be stultified. Those who contested the 
first election of the President knew that 
they had a term of two vears to go and 
they were required to face re-election 
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after that term..Setting aside of an elec- 
tion during that term, enures to the 
successor the unexpired term only be- 
cause after two vears, the law contemn- 
lates a fresh election. Imagine a situation 
when the election petition challenging 
the first election of the President comes 
to be decided after’ a period of two vears 
and in the meantime the Council elects 
new office bearers. The result of the elec~ 
tion petition would be rendered infructu- 
ous. The logic of the petitioner’s argument 
would ‘be found illusory. Likewise. if the 
election of the President for the ‘second 
term is set aside, the new President can- 
not continue beyond the termi provided in 
Section 43 (2) (c) despite the notification 
of his appointment under Section 45 after 
the result of the election petition. 

9. ` It would be pertinent to attract 
attention to Section 80 of the Act: 

“80. No act or proceeding of the 
Council or anv of its Committees shall be 
invalid by reason merely of the existence 
of anv vacancv in. or defect in the con~ 
stitution of the Council or the Commies 
as the case may be.” 


The intention of. the statute is clear, 
The elected body must function despite 


existence of a vacancy or defect in its- 


constitution. A President wrongly declar- 
ed elected could legitimately function till 
the election was set aside bv the Election 
Tribunal.-The successor gets the remain- 
ing term is the obvious position. The Elec~ 
tion Tribunal who decides against the re- 
turned candidate, only declares a casual 
vacancy, 


10. In the result, therefore, Sec- 
tion 44 of the Act is attracted, the peti- 
tioner’s term of two years having ex- 


pired, the respondents could notify under - 


the impugned annexures the steps to be 
taken for a fresh election. 


© AL We are not inclined to consider 
the second contention of the respondents 
that under the provisions of Section 25 of 
the Act. the District Judge should have 
drawn ‘lots to declare the results of the 
election; that the High Court’s directions 
for drawing of lots by the Presiding au- 
thority under Rule 12 were in contraven- 
-tion of Section 25 and, therefore, illegal. 
We need not enter into academic discus- 
sions on this issue which would hardly. 
serve any purpose. 

12. In the result, the petition fails 
and is dismissed. Petitioner to pav the 
respondents’ costs, Counsel’s fee Rs. 100/~. 


Petition dismissed. 


ALE 
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(V 61 C 11) 
P. K. TARE. C. J. AND 


M. L. MALIK, J. 
Dr. H. N. Bhargava., Petitioner v. 
University of Sagar, and another: Res= 
pondents. 


Miscellaneous Petn, No. 163 of 1973, 
D/-9-7-1973. 

Index Note:—- (A) University of Sagar 
Act (16 of 1946), Section 30 —- Statute 
No. 21-AA — Statute is mandatory. 


Brief Note:— (A) Where the Statute 
confers a power to be exercised on cer- 
tain conditions a power inconsistent with 
those conditions is impliedly negatived. 
Since the Statute 2i-AA directed the ap- 


pointment to be made on fresh advertise- 


ment after the expiry of a vear from last 
nomination, the appointment made on the 
basis of old nomination could not ~ be 
valid. Statute 21-AA is mandatory. ` 
(Paras 9, 10) 


Index Note:— (B) University of Sagar 
Act (16 of 1946) Statute 21-AA — Re- 
pealed by Madhya Pradesh Vishwavid- 
yalaya- Adhiniyam (22 of 1973) — Effect 
of repeal on appointment made in viola- 
tion of Statute 21-AA. 

- Brief Note:— (B) Where the doing 
of an act (appointment made in violation 
of Statute 21-AA) is illegal under a parti~ 
cular provision of an enactment and the 
provision is repealed by a subsequent en- 
actment. the act done under the repealed 
enactment does not become legal- by vir- 
tue of the repeal of the provision which 
rendered the act illegal. (Para 12) 


Index Note:— (C) Constitution of 
India, Article 226 — Who can apply — 
Person prejudicially affected, 


Brief Note:— (C) Where a junior was 
being selected for appointmént as a teacher 
in preference to the petitioner. the latter ` 
was the person preiudicially affected bv 
the act of the authority and if that act was 
found unlawful and was struck down. he 
obtained a second chance to compete. He 
had a personal interest subsisting and for 
its protection he could come to the Court. 
A second chance to compete was a valu- 
able right. (Para 14) 


R. S. Dabir, Ku. K. Rao and Q, P. 
Namdeo. for Petitioner: B. L. Seth, for 
No. 1 and Y. S. Dkarmadhikari and D.. 
M. Dharmadhikari for Respondent No.2. 


MALIK, J:—This is a petition under 
Articles ‘226 and 227 of the Constitution 
praying that the resolution dated the 
18th February. 1973. passed bv the 


. Executive Council of the University of 


Sagar appointing Dr. R. S. Saini (respon- 
IQ/JQ/D690/73/LKK 


< i. het? I 
H. N. Bhargava v. Sagar University (Malik J) [Pra 1-5] /MP rary : 
the order of merit arranged by(the Cm” 
mittee, the Executive Council shall, re~ "; 
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dent No.2) as professor of Zoobsy 
{Annexure ‘B’) be quashed. 


2. ` The relevant facts mav be Sat- 
ed, Dr. H. N. Bhargave, the petitioner. 
and Dr. Saini. the respondent Na 2, 
are in the teaching staff of the University 
of Sagar. Dr. Bhargava was. the sezior 


Reader and Head of the department of’ 


Zoology and Dr. Saini was the Reader in 
the same department when the post of 
Professor was advertised in August, 1371. 
Both applied for the post. There vere 
three more applicants. The selection and 
appointment of the teachers of the Uni- 
versity was then soverned by Section 47-A 
of the University of Sagar Act. 1946 (Cen~ 
tral Provinces.and Berar Act No. XVZ of 
11946) which now stands repealed by the 
Madhya Pradesh Vishwavidvalava Adhi- 
niyam. 1973 (Act No. 22 of 1973). The 
vane Act came into force on the 5th May 
973. . 

Section 47-A of the old Act ma™ be 
reproduced below. 

“47-A. (1) No person shall be ap- 
pointed— ~ 

(i) ag a Professor, Reader, 

Professor or Lecturer. or — 

(ii) to anv other teaching post of the 
‘University paid by the University: except 
on the recommendation of Committe: of 


Assis-ant 


- Selection constituted in accordance with- 


sub-section (2). , 
Set (2) The gail of the Committe= of 
election s a— k 
(a The Vice-Chancellor ...... Claire 


man. . . 
- (ii) Head of the University Depart~ 
ment in the concerned subiect, if he :3 a 


Professor, provided that when the s<lec~_ 


tion is made for the post of Professor the 
Dean of Faculty concerned......... Member. 

(iii) One expert in the subject ta be 
nominated by the Academic Council -..... 
Member. i ~ task 

, (iv) Three eminent educationists nof 
connected with the University, 
whom, at least is an expert in the zub- 
fect, nominated by the Chancellor 
ee «ee Member. . , 

(v) The Chairman of the State P-blic 
Service Commission. or a member ot the 
State Public Service Commission nom_nat- 
‘ed by him. ... Member. 

(3) The Committee shall invest aate 
the merits of the various candidates in- 
cluding anv eminent person who maY not 
have applied, and shall recommend te the 
Executive Council the names, if anv. of 
persons whom it considers suitable fo- the 
posts arranged in the order of merit 


(4) Out of the persons so recomm=2nd« 
ed under sub-section (3), the Execative 
Council shall make the final selection: 

Provided that. where the Execative 
Council proposes to make the aprzint- 
ment otherwise than in accordance with 


“writ petition. The petition was 


one of - 


cord its reasons in writing and submit 


its proposals for the sanction of the Chan- ~“ 
n A ue a s 


x 


cellor.” 


The five applicants including ‘the ` 


petitioner and the respondent No. 2 
were interviewed by the Committee 
of Selection-and the Committee instead of 
recommending a panel of names in. order 
of merit, recommended the name of Dr. 
Saini alone to the Executive Council. The 
Executive Council by its resolution dated 
the 19th December, 1971, resolved that 
the recommendation of the Executive 
Council be not accepted as its acceptance 
would lead to administrative and discipli- 
nary complications. Dr. Saini challenged 


` the resolution dated the 1th December. 


1971. in the Writ Pétition M. P. 25 of 1972 
(Dr. Ramsingh Saini v. The University of 
Sagar) Annexure ‘A’ is the order in 
allowed, 
the resolution of the Executive Council 
refusing to appoint Dn. Saini as the Pro- 
fessor was quashéd. The order is dated 
5-2-1973, reported in 1974 Lab IC 20. 


3. The Executive Council of the 
University in its meeting held on the 18th 
February, 1973, considered the Judgment 
of the High Court delivered in Miscel- 
laneous Petition No. 25 of 1972 and resolv- 
ed that Dr. Saini be appointed as Pro- 
fessor of Zoology. This is the impugned 
resolution which is sought to be struck 
down as illegal, and in contravention of 
Statute No. 21-AA framed under Sec- 
tion 30. of thé University of Sagar Act, 
1946. The, petitioner also prays that a 
writ of prohibition restraining Dr. Saini 
to assume office of the Professor or writ 


of auo warranto in case he has resumed . 


office, may be issued.. $ 


4. Statute No. 21-AA may be use~ 


fully resproduced: 


“Section -31 faa) “The mode of 
pointment of the teachers of the 
sity paid by the University.” 


(1) All vacancies in teaching posts of 
the University (except those to be filled 
by promotion as provided for under sub- 
section (aaa) of Section 31) shall be duly 
advertised and all applications will be 
placed before the Committee of Selection 
as provided for .under sub-section (2) 
of Section 47-A of the University of Sau- 
gar Amendment Act, 1965. 


ap- 
Univer- 


_ - (2) If no appointment is made to a 


post within one year from the date of the 
nomination by the Selection Committee 
then the post shall. be readvertised before 
making an appointment as provided for 
under (1) above.” . 


5. It is an admitted position that 
appointment has been made to the post 


more than a vear _after the date of 
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nomination by the Selection Committee 
and that the post was not readvertised. 
The nomination of the Selection Com- 
mittee is dated the 4th December, 1971. 
Period of one year expired on 3-12-1972 
and the appointment came to be made on 
the 18th February 1973, Statute No. 21-AA 
was completely overlooked. Appointment 
of Dr. Saini was made in violation of the 
provisions of the Statute. All that we need 
consider is how do the respondents iustifv 
the order of appointment. 

6. The first contention of the res- 
pondent University before us is that the 
order of appointment was the only proper 
order in the light of the judgment deliver- 
ed in Miscellaneaus Petition No. 25 of 
1972. Dr. Saini could not be penalised if 

“his writ petition remained pending in the 
High Court for more than a vear. If the 
Executive Council had arbitrarily refused 
to accept the recommendation when in all 
fairness it should have been accepted, the 
only proper course after the judgment was 
to restore him to the position of advantage 
which the acceptance of the recommenda=- 
tion would permit. 

7. We regret to say that the Exe- 
cutive Council either misunderstood the 
import of the judgment or deliberately 
created complications by misreading and 
misinterpreting it. In paras. 9 and 10 of 
the order (Annexure ‘A’) their Lordshins 
made the following observations: 

"9, As regards the argument that the 
petition has become infructuous because 
the recommendation of the Selection Com- 
mittee has by now lapsed after the expiry 
of one year, it is true that under Statu- 
te 21-AA recommendations of the Selec- 
tion Committee lapses after expiry of one 
year, but when this petition was filed one 
year had not expired.’ Moreover. if the 


“resolution of the Executive Council (An~ 


nexure B) is allowed to stand, that would 
come in the way of. the petitioner if and 
when he is again selected by the Selection 
Committee when the post is advertised. 
We do not, therefore. think that the peti- 
tion has become infructuous. 


10. Coming to the argument that no 
legal right of the petitioner has been in- 
fringed, our opinion is that as a candidate 
recommended by the Selection Committee 
the petitioner has a right to see that the 
power of the Executive Council in ac- 
cepting or declining to accept the re- 
comendation is properly exercised. This 
limited right of the petitioner flows from 
the terms of Section 47-A. The petitioner 
cannot certainly be declared to have been 
appointed. But to the limited extent’ in- 
dicated above he is entitled to ventilate 
his grievance in this Court.” 


\ The meaning is clear. expressed in 
very plain language, that on the date 
their Lordships were passing the order, 


A.LR. 


the recommendations of the Selection 
Committee had larsed (since one year had 
expired from the date of the nomination 
by the Selection Committee) and that 
under the provisions of Statute 21-AA, the 
post was required to be readvertised. 
Their Lordships observed that though the 
petitioner (respondent No. 2 here) could 
not be declared to have been appointed. 
yet his petition had not become infructu- 
ous, In the event he was recommended 
again hy the Selection Committee, the re- 
asonings adopted ky the Executive Coun~ 
cil as contained in the resolution Annex- 
ure ‘B’ (in the present petition itis docu~ 
meai No. 5) should not prevail against 


The suggestion was that action could 
not be taken bv the Executive Council on 
a lapsed recommendation: it was obliga- 
torv to follow the provisions of Statute 
No. 21-AA and make appointment after a 
fresh advertisement, 


Prof. S. B. Saksena. Dean, 
of Science, who was one of the 
members of the Executive Coun- 
cil, did point. out to the other mem= 
bers that the import of the judgment was 
to freshly advertise the post. The misun- 
derstanding if there was any. could be 
removed by obtaining legal advice. Be 
that as it may. we could dispose of the 
matter on a simple ground that the ear- 
lier Bench had given a decision on merits 
that Statute No. 21-AA was attracted on 
the lapse of one year after the recommen~ 
dations were made by the-Selection Com= 
mittee: and that the matter did not re- 
quire reconsideration. Yet we permitted 


Faculty 


the matter to be thrashed out again. 


8. The learned counsel for the- 
University argued that Statute 21-AA was 
a procedural law and, therefore. directory. 
Though the statute prescribed the manner 
in which and the time within which the 
appointments -have to be made, rigid 
adherence to the statutorv prescriptions 


- were likely to cause injustice and in« 


convenience, as hag happened in the pre- 
sent case A talented professor was avail- 
able but on account of technicalities of 
procedure, he could not be appointed if 
the provisions were rigidly adhered to. 
In such circumstances. prescriptions of the 
statute should be treated as directory. The 
appointment made on the recommenda~ 
tion that had lapsed. should vet be treated 
as valid appointment. The recommendation 
was made on the basis of comparative 
merit by a body of experts: and the learn~ 
ed counsel says it should not become 
meaningless because it was not acted 
upon within the prescribed period. 

9. We are not disposed to accept 
this argument. If statute 21-AA is a pro= 
eedural law, so is Section 47-A of the Ach 
It also lays down the procedure how a 
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selection committee should be constituted 
and in what manner it stould recomnrend 
a panel. What is to be seen is whether the 
object of the enactment would be def=at- 
ed bv holding the provisions directorv- 
The meaning and intention behind the 


statute 21-AA appear to be that the. 


Executive Council should not act on sale 
recommendations. After an academic 
session of a year, fresh academicians 
become available and thare is alwavs a 
better scope for the choice. . Those ho 
had applied earlier would be in the =eld 
to compete. The purpose of the eract- 
ment is not frustrated thereby. That be- 
jing the position, where a statute corfers 
a power to be exercised on certain zon- 
ditions, a power inconsistent with tose 
conditions is impliedly negatived. Tbe 
statute here directed the appointmer: to 
be made on fresh advertisement and ap- 
pointment otherwise made could noz be 
valid. No inconvenience or iniustice is 
caused to the respondent No. 2,if ke is 
asked to enter the field of competition 
once again. He is as much governed bv 
the statute to know thet since his ap- 
pointment could not be made within one 
year for whatever reason, he has to face 
the Selection Committee again. 


10. We are not inclined to old, 
therefore, that the statute 21-AA was 
directory. Non-compliance thereof defeat. 
ed the very purpose of the statute and, 
therefore, the statute should be consfctued 
as mandatary. Raia Buland Sugar Co. Ltd.. 
Rampur v. The Municipal Board Rampur. 
AIR 1965 SC 895. may be read with ad- 
vantage on interpretation of .stafutes, 
whether the word “shall” used in the pro- 
vision of the Act has connotation, menda~ 
tory or directory. 

11. The next contention of the 
learned cosunsel for the respondents was 
. that the University of Sagar Act, —946. 
` having been repealed by the Madhva Pra- 


-desh Vishwavidvalava Adhinivam. 1973 


(Act No. 22 of 1973). all appointments 
made under the previous Act had been 
saved under Section 2 (7) of the new Act 
The new Act did not make anv provision 
Tike the one contained in Statute 21-4A of 
the old Act and, therefore, the prov-sions 
of Statute 21-AA being inconsistent with 
the provisions of the new Act were 2om- 
pletely obliterated. There was no like pro- 
vision to render the appointment e=rlier 
made nugatory. No fresh advertisenent 
was now required to be made and tks re- 
commendations once made did not bezome 
stale on expiry of a vear. 


In answer to these arguments. the 
learned counsel for the vetitioner com-end- 
ed that Section 2 (iv):of the new Act 
likewise saved the suits and proceedings 
instituted by or against the University 
under the repealed enactment and ould 
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be continued. The present petition was 
filed before the new Act came into force. 
Besides, ‘the learned counsel argued that 
what was saved under clause (v) was an 
appointment lawfully made. notification 
lawfully issued. degrees. diplomas and 
certificates lawfully issued. A degree or 
diploma surreptitiously or fraudulently 
obtained under the old Act could arivtime 
be struck down, so also the appointments 
made unlawfully. 


12. We are disposed to agree with 
the learned counsel for the petitioner. 
Where the doing of an act is illegal under 
a particular provision of an enactment and 
the provision is repealed by a subseauent 
enactment, it cannot be held that the act 
done under the repealed enactment be- 
came legal by virtue of the repeal of the 
provision which rendered the act illegal. 
Ram Kristo Mandal v. Dhankisto Mandal, 
AIR 1969 SC 204. 


It may also be observed that the 
mere absence of a provision in the reneal- 
ing Act similar to that contained in the 
repealed Act was not suggestive of the 
intention of the legislature to extinguish 
the liabilities that were incurred under 
the old Act or terminate the proceedings 
that were initiated before the law was 
altered or taken away. Unless the new 
statute showed an intention either ex- 
pressly or by necessary implication to put 
an end to that action, the existing rights 
and liabilities would not be destroved or 
disturbed and would be governed by the 
repealed Act. f 

We are in no manner of doubt that 
the repealed Act does not validate anv- 
thing unlawfully done under the repeal- 
ed Act. The action taken under the re- 
pealed Act could be- continued. The vali- 
ditv of the appointment has to be iudged 
by the law in force at the time of the ap- 
pointment. 

13. The last contention of the res- 
pondents’ counsel was that the petitioner 
had no locus standi to invoke the jurisdic- 
tion of this Court under Article 226 of the 
Constitution. He was a defeated candi- 
date. inferior in merits to the respondent 
No. 2, and had no chance of success: at 
any rate he had no subsisting personal 
right to the post in the protection of which 
he was personally interested. The learn- 
ed counsel placed reliance on Anand Ram 
Vidha Ram v. R. T. A. Rewa, AIR 1971 
Madh Pra 170 (FB). 


14. The petitioner is not a mere 
busybody who seeks to interfere in things 
which do not concern him. He was the 
senior Reader and Head of the Depart- 
ment of Zoology. His junior colleague was 
being selected-in preference to him. He 
was the person prejudicially affected by 
the act of the -authority and if the act 
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was found unlawful and was struck down, 
he -obtained a second chance to compete’ 
before, very likely, another independent 
authority. It could not be said. therefore, 
that he had no personal interest subsist- 
ing for the protection of which he could 
come to-the Court. A second chance to 
compete was equally a valuable right 
if it could lawfully be given. 


15. In the result, therefore, all the 
contentions raised by the respondents fail. 
The petition deserves to be allowed. We 
quash the resolution dated the 18th Febru- 
ary, 1973 (Annexure ‘B’) appointing Dr. 
Saini as Professor of Zoology. The Uni- 
versity may freshly advertise the post if 
they desire to fill in the vacancy. The 
respondent No. 1 shall pay to the peti- 
tioner his costs. The respondent No. 2 
shall bear his own costs. Counsel’s 
Rs, 150/-. The amount of security ‘deposit 
shall be refunded. to the petitioner. 

Petition allowed. 
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(V 61 C 12) 
P. K. TARE, C. J. & M. L. MALIK J.” 
The Madhya Pradesh State Road 
Transport .Corpn, Petitioner wv. State 
Transport Appellate Authority & others, 
Respondents. 


Misc. Petns.. Nos. 305 of 1967. 159 .of 
1971, 307 of 1972 and 403 of 1967. D/-+ 
5-7-1973. 

Index Note:— (A) Motor Vehicles 
Act (1939), Section 68-C — Publication 
of scheme under, for inter-State route 
— Inter-state agreement permitting only 
existing operators to continue — . Claim 
for a permit by S. T. Corporation — Ten- 
ability. 

Brief Note:— (A) Where the C. P. 
Transport Services, i.e.. the predecessor 
of the S. T. Corporation was operating 
the route till publication of the scheme 
and it was not the Corporation’s case that 
it was a nominee of anv of the Govern- 
ments under the inter-State agreement 
permit could be granted only to S. T. 
Corporation. As there can be no conjoint 
operation under the scheme, fresh per- 
mits could not be granted to private 
operators. _ (Para 6) 

Index Note:— (B) Motor Vehicles 
Act (1939), Sec, 68-F (2) — Approval of 
scheme for inter-State route — Cancella- 
tion of permit of private operator bv 
Asstt, Secretary, S, T. Authority — Not 
without jurisdiction. 

Brief Note:— (B) The State Trans- 
port Authority while acting under Sec- 
tion 68-F- (2) is not reauired to perform 
any judicial or quasi-judicial functions, 


JQ/KQ/D863/73/MBR 


fea, 


A. I R. 
‘but the action is purelv ministerial. In 
view of this. the question of authorisa~ 
tion by rules framed as reauired by Sec 
tion 44 (5) of the Act does not at all arise. 
AIR 1961 SC 1556 and AIR 1962 SC 1183 
and AIR 1963 SC 640 and AIR 1972 SC 
1674, Rel. on. (Para 18) 


V. S. Dabir, for Petitioner: P. Q. 
Pathak, for Respondent No. 3. 


TARE, C. J.:— This order shall also 
govern the disposal of Misc. Petition No. 
159 of 1971 (The M. P. State Road Trans- 
port Corporation, through its General 
Manager, Bairagarh, Bhopal v. 1 State 
Transport Authority, Gwalior, and 2-M/s. 
Pahlajrai Naraindas). Misc. Petition No. 
307 of 1972 M/S (Pahlairai Naraindas 
v. Assistant Secretary, 
Authority, Gwalior and M. P. State Road 
Transport Corporation through its Gene~ 
ral Manager, Bairagarh, Bhopal) and 


Misc. Petition No. 403 of 1967 — (M/S.’ 


Prahlad Rai Naraindas v. State Transport 
Appellate Authority, M. P.. Gwalior and 
three others). 


2. The facts leading to the filing | 
of the present petitions are as follows; : 


In pursuance of an approved scheme for 
an inter-State nationalised route, there 
was a reciprocal agreement entered into 
between the States of Madhva Pradesh 
and Uttar Pradesh for six trips on Mir- 
japur-Rewa via Hanumana route, which 
are to be operated by the nominees of 
the States of Madhya Pradesh and Uttar 
Pradesh. Prior to this agreement there 
was no private operator operating on the 
Mirjapur-Rewa route. Till the vear 1965 
the Central Provinces Transport Service, 
i.e., the predecessor of the present peti-« 
tioner, . Corporation, was operating the 
route. The scheme No. 24, proposed by 
the petitioner. Corporation was published 
on 22-5-1964, as required- by Section 68-C 
of the Motor Vehicles Act, 1939. The 
scheme was approved and notified by the 
State Government in the Madhya Prá- 


desh Rajpatra dated 6-3-1970 and-it came 


into operation with effect from 15-7-1970. 
Clause 3 of the agreement permitted the 
existing operators to operate on the Mir- 
japur-Rewa route. According to the peti- 
tioner, Corporation. what Clause 3 of the 
agreement permits is to allow the exist- 
ing operators to operate on the route and 
as such, it is contended that the State 
Transport Authority had no jurisdiction 
to grant any fresh permits. Consequent 
on the scheme being approved. the Re- 
gional Transport Authority, Rewa. by 
order dated 4-7-1966 granted two return 
permits to the petitioner Corporation in 
the vacancy arising out of the stipulation 
in the reciprocal agreement. Againt that 
order there was an appeal before the 
State Transport Appellate Authority. By 
order dated 18-5-1967 the Appellate Au- 


State Transport. 
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thority maintained the grant of one Te- 
turn trip in favour of the petitioner. Cor- 
poration, but granted one return trip to 
the third respondent, namely. M/s. Pah- 
lairai WNaraindas. The petitioner. Cor- 
poration, 
State Transport ' Appellate Authority 
dated 18-5-1967 (Annexure-C) granting 
one return trip and fixing timings with 
reference to the other return trip g7ant- 
ed to the third respond2nt. This is the 


aE tas of Writ Petition No 305- 
o 
3. The very order of the State 


Transport Appellate Authority dated 
18-5-1967 (Annexure-E) is the subject- 
matter of Writ Petition No. 403 of 1967 
at the instance of the rival operator. 
namely, M/S. Pahlairai Naraindas. where- 
in the rival operator challenges the srant 
of one return trip in favour of the peti- 
tioner, Corporation. as also the timings. 
Therefore, it will be convenient to deal 
with these two petitions together as they 
are directed agaïnst the same order. 

4.- In Miso, Petition No. 19 of 
1971, the petitioner. Corporation, chal- 
lenges the order of the State Transport 
Appellate Authority, dated  27-£-1971 
(Annexure-D) granting renewal of permit 
in favour of the second respondent, M/S. 
Pahlairai Naraindas or the said nation- 
alised route. 


e 

5. In Mise. Petition No. 367 of 
1972 the rival operator, namely, M/S 
Pahlajrai ‘Naraindas challenges the order 
of the first réspondent, namely. the As- 
sistant Secretary. State Transport Autho- 
rity, M: P. Gwalior, dated 22-1_-1971 
(Annexure-E) prohibiting the peti-ioner, 
namely, the rival operator from . overat- 
ing his permit on the nationalised route 
and cancelling the same in view o? the 
order of the High Court dated 5-11- 


1971 (Annexure-F) massed in Misc, 
Petn, No. 172 ‘of 1970 and netiona- 
lised scheme No. 24 being approv- 


ed and being upheld in the said Writ 
Petition. Therefore, these two Writ Peti- 
tions. namely, Mise. Fetition No. 159 of 
1971 and Misc. Petition No. 307 of 1972 
will have to be dealt with separately and 
independently of the earlier two Writ 
Petitions. : z 
6. Misc. Petitions Nos. 305 cf 1967 
and No. 403 of 1967— 
In the said petition and the counter 
petition filed by the rival operator, the 
_ petitioner challenges tne order of th2 State 
Transport Appellate Authority, dated 


18-5-1967 (Annexure-C, in Misc. Fetition: 


No. 305 of 1967 and Annexure-E 
in Misa Petition No. 403 of 1967». It is 
contended on behalf of the State Road 
Transport Corporation. that scheme No. 24 
-having been approved and the third res- 
pondent, namely. the rival operator. M/s. 


challenges tkis order of the. 
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Pahlajrai Naraindas not being an existing 
operator, the Regional Transport Autho~ 
ritv had no jurisdiction to grant a- pefmit 
in favour of the rival operator for one 
Teturn trip. It was pointed out that the 
inter-State agreement with respect to the 
inter-statal route. and particularly Clause 
3. would prohibit the grant of a permit 
to a private operator as the nationalised 
route was not a conjoint route. It was, 
therefore, contended that the action of 
Regional Transport Authority grant- 
ing permits -for two return trips 
in favour of the petitioner. Corpora~ 
tion, was the only correct one which 
ought not to have been modified bv the 
State Transport Appellate Authority. In 
this connectionitis pertinentto note Cl. 3 
of the order approving the scheme No. 
24 (to be found in Annexure-D, filed in 
Misc. Petition No. 307 of 1972), which is 
as follows:— -> 


“The nature and extent of the State 
- Transport Services to be provided on the 
routes mentioned in Clause (2) above are ` 
specified in the schedule annexed hereto. 
The provisions of the transport services 
otherwise than under the scheme is pro- 
hibited, except that the vehicles plying 
under the terms of reciprocal agreement 
with Uttar Pradesh State. covering por- 
tions of the routes, mentioned above, be- 
ing subject to be governed by reciprocal 
transport agreement between the States 
of Madhya Pradesh and Uttar Pradesh, 
shall be allowed to ply as before.” 


In the schedule ‘also the Rewa-Hanumana 
Miriapur route is shown to be an inter- 
statal route on which six single trips are 
shown to have been permitted and three 
vehicles are to operate. Therefore, it is 
clear that under the scheme itself there 
can be no conjoint operation and what 
was permitted was merely the trips by 
persons authorised under. the bilateral 
agreemeni The existing operators as per 
the reciprocal bilateral inter-Stata agree~ 
ment alone were permitted to operate. 
Otherwise no other operators would be 
permitted to operate on the said route. It 
is not the petitioner’s case that he was a 
nominee of anv of the Governments under 
the reciprocal inter-State agreement and 
moreover, the existing operators operating 
under the said agreement alone were per- 
mitted to continue. Therefore, it is clear - 
that no fresh permits could be granted 
by the transport authorities in contraven- 
tion of the specific provisions of the 
scheme. In this view of the matter. we 
are clearly of the opinion that the Regio- 
nal Transport Authority was right in 
granting permits for two return trips to 
the petitioner Corporation and the State 
Transport Appellate Authority acted ille- | 
. gally in modifying. that order and in 
granting a permit for one return trip in 
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favour of the third respondent. namelv. 
M/S. Pahlajrai Naraindas, the rival opera- 
tor. In view of the specific provisions in 
the scheme itself, this could not have 
been done. Consequently. the appellate 
order impugned suffers from a patent 
illegality and. therefore, it is quashed, The 
order of the Regional Transport Authoritv 
is restored.“ 

T. As a result, Writ Petition No. 
305 of 1967 succeeds and is allowed with 
costs as against the third respondent and 
there shall be no order as to costs vis-a- 
vis the petitioner and the other respon- 
dents. Counsel’s fee in this Court shall 
. be Ra. 100/-, if certified. The outstanding 
amount of the security deposit be refund- 
ed to the petitioner. 


8. Coming to Misc. Petition No. 
403 of 1967. the rival operator has direct- 
ed this petition against the very order of 
the State Transport Appellate Authority 
upholding the grant of a permit for one 


return trip in favour of the third respon- ° 


dent, namely, the M. P, State Road Trans- 
port Corporation on the Rewa-Miriapur 
via Hanumana route. For the reasons stat~ 
ed earlier in Mise. Petition No. 305 of 
1967. this petition fails and is accordingly 
dismissed with costs. The order for costs 
is vis-a-vis the petitioner and the third 
respondent. As.regards the other respon- 
dents, there shall be no order as to costs. 
Counsel’s fee in. this Court shall be Rs. 
100/-, if certified. The 
amount of the security deposit be refund- 
ed to the petitioner. 


9. Coming to Misc. Petition No. 159 
of 1971, the petitioner Corporation chal- 
lenges the order of the State Transport 
Authority, dated 27-2-1971 (Annexure-D) 
granting renewal of the permit to the 
second respondent. namely, the rival ope- 
rator, M/S, Pahlairai Naraindas. In Misc. 
Petition No. 305 of -1967. we have held 
that permits could not be granted to any 
private operators and what the scheme 
permitted was that the existing operators 
in pursuance of the reciprocal inter-State 
agreement would be allowed to operate 
on the route. As we have held that the 
initial permit granted to the rival opera- 
tor was illegal, there can be no doubt that 
there would be no auestion of renewal. 
The renewal itself would be eaually ille- 
gal as being in violation of the scheme 
No. 24. The reciprocal agreement has been 
filed in this Writ petition ard has been 
marked as Annextre-A. It clearly shows 
that the existing arrangement shall con- 
-tinue in pursuance of the intér-State re- 
ciprocal agreement. Consequently. the 
order impugned (Annexure-D) cannot be 
sustained. The first respondent, it ap- 
pears. was under the impression that all 
existing operators were permitted to ope- 
rate on the route. We may stress the 


outstanding | 


words occurring ir Clause 3 of the ap~ 
proved scheme. which provides as under:— 


_ "The provisions of the transport ser- 

vices otherwise than under the scheme is 
prohibited. except that the vehicles ply~ 
ing under the terms of reciprocal agree- 
ment with Uttar Pradesh covering por- 
tions of the routes mentioned above be- 
ing subject to be governed by reciprocal 
transport agreement between the States 
of Madhya Pradesh and Uttar Pradesh, 
shall be allowed to ply as before.” 
It, is, therefore. clear that not all existing 
operators were permitted to continue the 
operations, but those existing operators in 
pursuance of the reciprocal inter-State 
agreement alone will be allowed to con~ 
tinue. The interpretation put by the third 
respondent on Clause 3 is clearly errone- 
ous. It is not the case of the second res- 
pondent that he was a nominee of the 
State of Madhya Pradesh in pursuance of 
the bilateral agreement. The existing 
operators clearly meant the operators 
operating in pursuance of the bilateral 
agreement and not anv and everv existing 
operator, 

10. Asa result of the discussion 
aforesaid, the order impugned cannot be 
sustained in law and consequently, it is 
quashed, ‘This petition. therefore, succeeds 
and is accordingly allowed with costs as 
against the second respondent. There shall 
be no order as to costs vis-a-vis the peti« 
tioner and the first respondent. The out- 
standing amount of the security deposit 
shall be refunded to the petitioner, 

11. _ Misc. Petition No. 307 af 1972. 

In this petition under Articles 226 and 
227 of the Constitution of India, the peti- 
tioner, a rival private operator: challenges 
the order of the first respondent dated 
22-11-1971 (Annexure-E) on the grounds 


.that the reasons given by the first res- 
. pondent for cancellation of the permit in 


favour of the petitioner are not tenable 
and secondly, that the first respondent 
had no jurisdiction to pass an order on 


‘behalf of the State Transport Authority. 


12. It may be relevant to repro« 
duce the impugned order dated 22-11-1971, 
which is as follows: p 

“In view of the Hon’ble High Court 
order dated 15-11-1971 passed in M. P. 
No. 172/70 about nationalisation Scheme 
No. 24. it is ordered that permits held by 
the private operators on Rewa-Chak- 
Allahabad (ii) Rewa-Hanumana-Mirjapur 
be cancelled. Permit holders be asked to 
stop the operation and surrender the per~« 
mits at once. Conv of cancellation memo 
be sent to R. T. O. Rewa for necessary ac- 
tion. Also issue telegram to concerning 
averators on the above routes. 

Sd/- M. Z. Siddiqui 
Asstt. Secretary. State 
Transport Authority.” 


1974 


13. Taking up the auestior of 
jurisdiction first it was contended that 
there being no rules framed in this b=half 
under Section 68 of the M. P. Motor ~ ehi- 
cles Act, 1939. the State Transport Au- 
thority could not have delegated its 
powers and functions to the Assstant 
Secretary vide Section 44 (5) of the Motor 
Vehicles Act, 1939. Sub-section (5) of Sec- 
tion 44 of the said Act reads as follows:— 

“The State Transport Authority and 

any Regional Transport Authority. if au- 
thorised in this behalf bv rules made 
under Section 68 may delegate such »f its 
powers and functions to such autkority 
or person and subject to such restriccions, 
limitations and conditions as may be pre- 
scribed by the said rules.” 
It is an admitted position that no rules 
have been framed in this behalf. There- 
fore, the question arises whether the 
Assistant Secretary was exercising any 
powers which may be'reauired to kə de- 
legated upon authorisation by rules In 
Writ Petition No. 305 of 1967, we have 
already held earlier that no private ope- 
rators could be allowed to operate ¢2 the 
nationalised. Rewa-Hanumana-Micjanur 
route. The only exception was the ermit 
holders in pursuance of an inter-tata] 
agreement to be made between the Gov- 
ernments of Madhya Fradesh and Uttar 
Pradesh and only the existing operators 
operating “under the said agreement were 
Permitted to continue, Otherwise. ‘Clause 
3 of the scheme No. 24. which was nally 
approved. prevented all other op€rators 
from operating on the said natiomalised 
route. Nor can it be “asserted on bekalf of 
the petitioner that this was a ecnioint 
route. On the other hand. this beimg an 
exclusive route. no other operators could 
be permitted except under Clause 3 sf the 
final. scheme. In this view of the raatter, 
cancellation of the permit was moce or 
less automatic and merely a min‘sterial 
act. which would not be reauired to be 
performed by the Stata Transport sutho- 
rity itself, Section 68-F (2) of the Motor 
_Vehicles Act. 1939 provides for -ertain 
eventualities consequent upon a scheme 
being approved. Sub-section (2) of Sec- 
tion 68-F is as follows:— 


“For the purpose of giving effect to. 
the approved scheme in respect of = noti- 
fied area or notified route. the State 
Transport Authority or, as the cas2 may 
be, the Regional Transport Authorizv con- 
cerned. may. by order— ; 


(8) cseniesiaccosccsesss : 

a e... cancel any existing 3ermit, 
E A EE ieee . 

(A) siscssccvcczsevecsees:, < =a 


Sub-section (3).— For the remæval of 
doubts, it is hereby declared that no ap- 
peal shall lie against any action taten, or 
order passed. by the State Transpoart Au- 


M. P. S. R. T. Corpn. v. S. T A. Authority (Tare C. J.) [Prs, 13-15} M.P. 47 


thority or any Regional Transport Autho- 
rity under sub-section (1) or sub-sec~ 
section (2).” 


14. It has been laid down by their 
Lordships of the Supreme Court in a 
series of cases that-such an action is a 


-mechanical process and it is more or less 


a ministerial function conseauent upon a 
scheme being approved. In this connection 
it mav be relevant to reproduce the obser- 
vations of their Lordships of the Supreme 
Court in Abdul Gafoor v. State of Mysore, 
AIR 1961 SC 1556 as. follows:— 


“In our opinion, the Regional Trans. 
port Authority acts wholly in a ministe- 
rial capacity while-dealing with an appli- 
cation of the State Transport Undertak~ 
ing under Section 68-F (1). The fact that 
on other occasions and in other matters 
the Regional Transport Authority bhas 
quasi-judicial functions to perform can- 
not make its function under Section 68-F 
(1) a ‘quasi-judicial function.” 


15. In Kalyan Singh v. State of 
U. P. AIR 1962 SC 1183 their Lordships of 
the Supreme Court made-the following 
observations: — 


“There is no doubt that the scheme 


-has been duly published under Section 68- 


D (3) and if the obiection to the invalidity 
of the scheme on the ground that the 


. objections were not heard by an authority 


competent in that behalf cannot be permit~ 
ted to be raised in this Court for the 
first time during the course of the argu~ 
ments, the statutory consequences pre 
scribed by Section 68-F must ensue. 


It is necessary to bear certain facts 
and considerations in mind in dealing with 
the remaining contentions. By the scheme 
(Clause 7) the permit of the appellant was 
canceled. The scheme as approved was 
published in the U. P. Gazette on October 
8. 1960. and was to come into operation 
on October, 15. 1960 or thereafter. A 
notification was published on November, 
4,1960 under Section 68-F (2) of the Act 
cancelling the appellant’s permit with 
effect from November 27. 1960. The ap- 
pellant therefore ceased to have any right 
to ply his vehicles on the route and he 
had no right to obiect to the vehicles of 
the State Transport Undertaking plying 


-on that route. If the scheme was validly 


promulgated and became final within the 
meaning of Section 68-D (3). it had the 
effect of extinguishing all rights of the 
appellant to plv his vehicles under his 
permit. After cancellation of his permit, 
he could not maintain a petition for a 
writ under Article 226 because a right to 
maintain such a petition postulates a sub- 
sisting personal right in the claim which 
the petitioner makes and in the protection 
of which he is personally interested.” 
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16. In Sobhraj Odharmal v. State 
of Rajasthan. AIR 1963 SC 640, their Lord- 
ships of the Supreme Court observed as 
follows:——: 

“Sub-sections (1) and (2) of Section 
68-F deal with different matters: exercise 
of the powers under Clause (2) is not 
dependent upon the grant of anv permits 
to the State Transport Undertaking. By 
sub-section (1) a statutory duty is imposed 
upon. the Regional Transport Authority to 
grant permits to the State Transport 
Undertakirig. if application is made in that 
behalf pursuant to an approved scheme. 
To such an application the provisions con= 
tained in Ch, IV such as Sections 47. 48 
57 and allied sections will not apply. It 
was observed by this Court in AIR 1961 
SC 1556 that in order that the approved 
scheme may be implemented the ‘State 
Transport Undertaking which is to run 
and operate the Transport Service under 
the scheme must have a permit from the 
Regional Tennant Authority cesses Sadeneoea 


It was held that the action to be taken 
under sub-section (2) of Section- 68-F is 
a ministerial work not involving anv judi- 
cial or a quasi-judicial process.” 

: VW. In D. M. Thippeswamv v. 
Mysore Appellate Tribunal, Bangalore 
AIR 1972 SC 1674 their Lordships made 
the following observations:— 


“The power of the R.T. A. under 
Section 68-F (2) is merely ministerial. He 
has. only to carry out the directions con- 
tained in the scheme. As observed by this 
Court in AIR 1961 SC 1556 that when a 
scheme prepared and published under 
Section 68 (c) has been approved and an 
application has been made in the proper 
manner as specified in Chapter IV of the 
Act, nothing more remains to be decided 
by the R. T. A. It has no option to refuse 
the grant of the permit. In that decision 
this Court further laid down that when 
deciding what action to take under Sec- 
tion '68-F. (2), the authority is tied down 
by the terms and conditions of the ap- 
proved scheme and its duty is merely to 
do what is necessarv to give effect to the 
provisions of the scheme.” 


18. Thus. it is clear that the State 
Transport Authoritv while acting under 
Sec. 68-F (2) is not required to perform 
any judicial or quasi-iudicial functions. 
but the action is purely ministerial. In 
this view of the matter, the auestion of 
authorisation by rules framed as reauired 
by Section 44 (5) of the Motor Vehicles 
Act, 1939, does not at all arise. The autho- 
risation by the rules would be necessary 
where the Regional Transport Authority 
or the State Transport Authoritv is re~ 
quired to act judicially or auasi.iudicially. 
So far as the ministerial or mechanical 
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action pursuant to the finalisation of a 
scheme is concerned. it does not involve 
any judicial or quasi-judicial process, but 
js purely an administrative matter. There- 
fore, the State Transport Authority could 
certainly, by an administrative order 
direct the Assistant Secretary to perform 
some of the functicns. It is not disputed 


‘that the first respondent had the necessary 


administrative authority in his favour to 
act in such matters on behalf of the State 
Transport Authority, Consequently.. it is 
not possible to accept the contention of 
the learned counsel for the petitioner that 
the order impugned is without jurisdic- 
tion. In our opinion, it does not suffer 
from any legal infirmity and it was with- 
in the competence of the first respondent 
to pass such an order on the strength of 


‘administrative authcrity given by the 


State Transport Authority. 


19. Coming-to the other point, 
namely, cancellation of the permit was 
legal. we have already held that private 
operators could not be permitted to ope- 
rate on the nationalised route except to 
the extent permitted by Cl. 3 of the sche- 
me and only the permit-holders under 
the inter-statal bilateral and reciprocal 
agreement between the States of Madhya 
Pradesh and Uttar Pradesh alone could 


` operate and such existing operators under 


such bilateral agreement alone could con= 
tinue. The petitioner never claims to be 

a permit holder under the bilateral avree~ 
ment or an existing operator under the 
said agreement. Corseauently. cancella- 
tion of his permit in pursuance of the 
finalisation of scheme No.24 was automa-~ 
tic and involved only a ministerial pro- 
cess, Therefore, the order impugned can~ 
not at all be challenged bv the petitioner 
on any ground, whatsoever. 


20. As a result of the discussion 
aforesaid, this petition fails and is accord- 
ingly dismissed with costs. The order re- 
garding costs shall be operative between 
the petitioner and the second respondent 
and there shall be ro order as to costs: 
vis-a-vis the pétitioner and the first res- 
pondent. Counsel’s fee in this-Court shall 
be Rs. 100/-. if certified} The outstanding 
amount of the security deposit be refund- 
ed to the petitioner. 


Order accordingly. 
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K. K. DUBE J. 

Dangalia and others, Petitioners v. 
Deshraj and others. Respondents. 

Mise. Petn. No. 45 of 1966 D/- 30-4- 
11973, 

Index Note:— (A) Civil P. C. (1908). 
Section 144 — Application for resti-ution 
— Section not restricted to reversal of 
decree by an appellate or revisional Court 
but included reversal in writ procce lings 
also — (X-Ref'— Constitution of mdia, 
Arts. 226, 227). (Para 14) 

R. S. Dabir and O. P. 
Petitioners; J. M. Sood, for Respon=ents. 

TARE, C. J.:— This is a pecition 
under Articles 226 and 227 of the Consti- 
tution of India seeking to quash the order 
of the Board of Revenue, dated 31-12-1965 
(Petitioners’ -Annexure-D) passed ir Re- 
venue Revision No. 88-IV/65. as also 
the order of the Sub-Divisional Oficer. 
passed in Revenue Appeal No. 261/53-64. 
dated 24-10-1964 (Petitioners. Aanex- 
ure-B). 

2. This case has had a chequered 
career and the litigation originally start- 
ed in the year 1954. 


3. The petitioner. Dangalia filed 
an application under Section 91 ož the 
Madhya Bharat Land Revenue and Ten- 
ancy Act. 1950, alleging that he hac sub~ 
let the lands for three vears to the first 
respondent. Deshraj alias Dost Moha-2amad 
and in spite of efflux of time. the firs! res- 
pondent did not surrender back messes- 
sion. to the said petitioner. Ther2fore, 
ejectment of the first respondent was 
sought. The proceedings for ejectment 
were dismissed bv the Tahsildar. The 
noe of dismissal was conférmed 

appeal by the Sub-Div#ional 
Officer, The Commissioner Gwalior Divi- 
sion, however. allowed the appeal -£ the 
petitioner Dangalia and decreed the 
ejectment of the first respondent in Re- 
Aone Appeal No. 17 of 1954. dated 29-7- 


4, Thereupon the first respondent. 
Deshraj filed a revision before the Board 
of Revenue and by order dated 2-7-1955 
passed in Revenue Revision No. 5€3 of 
1954. the Board of Revenue uvhelec the 
order of the Commissioner purport.ng to 
do so under Section 76 of the Madhya 
Bharat Land Revenue and Tenanc« Act, 
1950. According to the petitioners. this 
order of the Board of Revenue became 
final and binding on the parties. In tursu~ 
ance of the same. the first petitione: took 
possession on 19-7-1955 in Execution Case 
No. 28 of 1955 from the Court o: the the 
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5. Thereafter Deshrai (respondent 
No. 1) filed a Civil Suit in the Court of Shri 
R. C. Jain. Civil Judge. Class IIL. Mun- 
gaoli. which was registered as Civil suit 
No. 18 of 1957. and the relief of posses- 
sion was claimed. The trial Judge dis- 
missed the suit and that decision was af- 
firmed in Civil Appeal No. 12 of 1957. 
dated 29-1-1959. According to the peti- 
tioners the judgments in those cases be- 
came final and binding on the parties. 
In the meantime. the first respondent, 
Deshrai on 17-3-1955 filed an application 
in the Court of the Naib Tahsildar. Mun- 
gaoli, under Section 21 of the Madhya 
Bharat Abolition of Jagirs Act. 1951. for 
conferral of the right of a pucca tenant. 
According to the petitioners. there were 
many defects in that application. How- 
ever. the Naib-Tahsildar. bv order. dated 
19-7-1955. allowed the first respondent’s 
application. The petitioners’ contention 
is that the Naib Tahsildar had no iurisdic-- 
tion. Against that decision. the petitioners 
filed an. appeal. which also was dismiss- 
ed and thereafter. they filed a revision 
before the Commissioner. Gwalior Divi- 
sion. The Commissioner referred the 
case to the Board of Revenue. The Board 
of Revenue decided the revision in favour 
of the Present petitioners. However, 
Deshraj filed a writ petition under Arts. 
226 and 227 of the Constitution of India 
challenging the said decisions. The High 
Court . allowed the writ petition and 
quashed the orders of the Revenue 
Courts. The said case is reported in 
Deshraj v. Dangalia, 1964 MPLJ 69. 
As, a result, the order of the Naib 
Tahsildar allowing the petitioners ap- 
plication under Section 21 of the M. B. 
poe of Jagirs Act, 1951. was restor- 
e 


6. Thereafter the dispute started 
on the execution side about restitution 
as per Section 144 of the Code of Civil 
Procedure. The Naib Tahsildar vide 
order dated 23-3-1964 (Petitioners’ An- 
nexure-A), passed in Revenue Case 
No. 1/63-64/21 rejected the application 
for restitution. Against the said order 
the first respondent filed an appeal be- 
fore the Sub-Divisional Officer, which 
was allowed and the case was remanded 
for a fresh inquiry vide order, dated 
24-10-1964, passed in Revenue Appeal. 
No. 261 of 1963-64 (Petitioners’ Annex- 
ure-B). Thereafter, the petitioners filed 
a Second Appeal before the Commis- 
sioner, Gwalior Division. The Commis- 
Sioner, vide order, dated 6-4-1965 (Peti- 
tioner’s Annexure-C) passed in Revenue 
Appeal No. 123/64-65 allowed the appeal 
and dismissed the application of the 
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first respondent. Thereupon, the first 
respondent filed a revision before the 
Board of Revenue, which was register- 
ed as Revenue Revision No. 88/IV/65. 
The petitioners raised an objection before 
the Board of Revenue that the first re- 
spondent had already initiated proceed- 
ings under Sec. 250 of the M. P. Land 
Revenue Code, 1959. and, therefore, the 
present proceedings for restitution were 
not maintainable. According to the 
petitioners. this objection was not decid- 
ed by the Board of Revenue. On merits 
the Board of Revenue set aside the 
order of the Commissioner by order, 
dated 31-12-1965 (Petitioners’ Annex- 
ure-D) and restored the order of the 
Sub-Divisional Officer (Petitioners’ An~ 
nexure-B). Therefore, the petitioners 
have filed the present Writ Petition 
challenging the orders of the Board of 
Revenue and the Sub-Divisional Officer. 
Under these circumstances the question 
whether the Revenue Courts have the 
jurisdiction to order restitution in pursu~ 
ance of the order passed by the High 
Court in Misc. Petition No. 19 of 1962, 
dated 31-10-1963 (reported in Deshraj v. 
Dangalia 1964 MPLJ 69) arises which 


the Revenue Board answered in favour 


of the first respondent. 


Te In this connection if is to be. 


noted ‘that the Madhya Pradesh Land 
Revenue Code 1959, is a law which 
confers certain rights of-some categories 
on persons as also it prescribes the 
procedure to be followed by the Revenue 
Courts. It came into force with effect 
from ist of October. 1959, and it repeal- 
ed all the regional laws. Therefore, it 
may be necessary .to note the relevant 
provisions of this Act conferring powers 
on the Revenue Courts. Section 31 of 
the M. P. Land Revenue Code, 1959, 
confers status of Courts on the Revenue 
Board and the Revenue Officers. dt 
provides that the Board or the Revenue 
Officer, while exercising power under 
this Code or any other enactment for the 
time being in force to enquire into or to 
decide any question arising for deter- 
mination between the State Government 
and any person or between parties to 
any proceedings, shall be a Revenue 
Court. Section 32 of the Code provides 
that nothing in this Code shall be deemed 
to limit or otherwise affect the inherent 
power of the Revenue Court to make 
such orders as may be necessary for 
the ends of justice or to prevent the 
abuse of the process of the Court, 5. 33 of 
' the Code states that subject to the provi- 
sions of Ss. 132 and 133 of the Code of 
Civil Procedure. 1908. and to rules 
made under Secton 41, every Re- 
venue Officer acting asa Revenue 
Court shall have power to take evidence, 
to summon any person whose attendance 
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he considers necessary either to be ex- 
amined as a party or to give evidence as 
a witness or to produce any document 
for the purposes of any inquiry or case 
arising under this Code or any other 
enactment for the time being in force 
Section 43 of the Code further provides 
that unless otherwise expressly provided 
in this Code, the procedure laid down in 
the Code of Civil Procedure, 1908 shall, 
so far as may be, be followed in all pro- 
ceedings under this Code. Further on, 
we may note S, 55 of the Code which 
provides that for avoidance of doubt 
it is ‘hereby declared that save as other~ 
wise expressly provided in this Code, the 
prowisions of this Chapter shall apply. 

(a) all orders passed by any Revenue 
Officer before the date of coming into 
force of this Code and against which no 
appeal or revision proceedings are pend- 
ing before such date; and, 

(b) all proceedings before Revenue 
Officers, notwithstanding that they 
were instituted or commenced or arose 
out of proceedings instituted or commenc~ 
a before the coming into force of this 

ode. . 


8. ‘Thus, the said provisions nof 
only constitute Revenue Officers as full- 
fledged Courts, which would be governed 
by the special provisions of the M. P. 
Land Revenue Code, 1959. and in the 
absence of such provisions, they are to be 
governed by the Code of Civil Procedure, 
1908, if they do not come in conflict with 
the former. Moreover, from the date of 
commencement of thesaid Code, i. e. 1-10~ 
1959. the procedure as prescribed by the 
said Code has ‘been made applicable to all 
Revenue proceedings of whatever kind 
by virtue of S. 55 of the Code, although 
such proceedings may have been initiated 
or orders in those proceedings might have 
been passed by Revenue Officers prior to 
the coming into force of the Code under 
any of the. repealed regional enactments- 
Thus, there can be no doubt that with 
effect from 1-10-1959, it is only the M. P. 
Land Revenue Code, 1959, which will 
apply and a resort to any of the repealed 
enactments cannot be made by any of the 
parties. 


9. The learned counsel for the 
petitioners, however, urged many ob- 
jections, particularly on the basis of the 
orders passed by the Revenue authorities 
in proceedings under Sec, 91 of the 
Madhya Bharat Land Revenue and Ten- 
ancy Act, 1950. We may observe that the 
proceedings under Sec. 91 of the M. B. 
Land Revenue and Tenancy Act, 1950, 
will have no particular bearing on the 
proreedings initiated under Sec. 21 of 
the Madhya Bharat Abolition of Jagirs 
Act. 1951. It is to be noted that all sub- 
tenants, who had not been actually. ejects 
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ed were protected by the Madhya 
Bharat Ryotwari Sub-Lessee Protec- 
tion Act, 1955 (No. 29 of 1955) and 
any dispossession oof a sub-tenant 
would be illegal and would not be opera- 
tive. As such, the alleged possession said 
to have been obtained by the petitioners 
on 19-7-1955 in Execution Case No. 28 of 
1955 of the Court of Tahsildar, 
Mungaoli, could not be legally opera- 


tive so as to defeat these rights 
of the first respondent as con- 
ferred by the final orders passed in 


proceedings under Sec. 21 of the M. B. 
Abolition of Jagirs Act. 1951. 


10. Moreover the orders passed 
In those revenue proceedings having 
become final and binding on the parties, 
the petitioners cannot be allowed to raise 
all sorts of untenable objections in ex- 
ecution proceedings, Firstly, whatever 
objections they had on the basis of the 
orders passed in proceedings under Sec. 
91 of the Madhya Bharat Land Revenue 
and Tenancy Act, 1950, were open to 
them in the proceedings under Sec. 21 
of the M. B. Abolition of Jagirs Act, 
1951. and such objections were raised by 
the petitioners and they were duly dis- 
posed of and ultimately the order of the 
High Court in the previous Writ petition 
(reported in 1964 M.P, L. J.69) would be 
binding on the parties and thereafter, the 
petitioners cannot be' permitted to raise 
the very same objections in the execution 
proceedings. 


11. The learned counsel for the 
petitioners invited attention to the ob- 
servations of a learned Single Judge of 
the Mvsore High Court in Smt. Kamalabai 
Narayan v. Smt. Rukmanibaj Krishnaji, 
AIR 1972 Mys. 282 in which it was held 
that if the decree or order be not varied 
or reversed in appeal: an application for 
restitution would not be maintainable. 
The suggestion of the learned counsel 
for the petitioner was that the 
order of the Board of Revenue had been 
reversed in a writ petition and. thercfore, 
strictly speaking Sec. 144 of the Code of 
Civil Procedure cannot be attracted. So 
far as this part of the argument is con- 
cerned. we may observe that Sec. 144. 
C. P. C. no doubt states that where and 
inso far as a decree oran order is varied 
or reversed, the Court of first instance 
shall on the application of any party 
entitled to any benefit by way of restitu- 
tion or otherwise, cause such restitution 
to be made as well, so far as may be, 
place the parties in the position which 
they would have occupied but for such 
decree or such part thereof as has been 
varied or reversed; and, for this purpose, 
the Court may make any orders includ- 
ing orders for the refund of costs and for 
the payment of interest, damages, com- 
‘pensation and mesne profits. which are 
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properly consequential on such variation 
or reversal 


12. Thus. the reference may be to 
an appellate or a revisiona] Court revers- 
ing a decree of the Court below. But when 
the Code of Civil Procedure 1908 was it- 
self enacted it was never contemplated 
that orders would be reversed in writ 
proceedings, However, after the Constitu- 
tion as Articles 226 and 227 of the Con- 
stitution of India have conferred preroga- 
tive powers on the High Courts, it will be 
proper to interpret Section 144, C. P. C. 
to include such orders as may be passed 
in Writ Proceedings as well. It is to be 
noted that the Section does not confine the 
variation or reversal to an order passed 
in appeal or revision only. But the word- 
ing is wide enough to include any situa- 
tion where any order or decree of the 
Court below has been reversed. The re- 
versal may be in any manner. It can as 
well be by an independent decree passed 
in a separate suit or it can also be by a 
Writ issued in Writ Proceedings. There- 
fore. we are unable to accept the conten- 
tion of the learned counsel for the peti- 


‘tioners that Section 144, C. P. C. in its 


turn should be restricted to reversal by an 
appellate or a revisional Court only. 


13. Even apart from this, as in- 
herent powers have been conferred on 
the Revenue Courts. it would be too much 
to accept the contention that the Revenue 
Courts would not have power to nullify 
the damage that may be caused on 
account of its wrong orders, which have 
later on been reversed cr varied either 
by the appellate Court or by the revi- 
sional Court or even by the High 
Court exercising prerogative power under 
Articles 226 and 227 of the Constitu- 
tion of India. Such interpretation in our 
opinion, will be opposed to the very 
statutory provisions made in the M. P. 
Land Revenue Code, 1959, which have 
conferred the status of a Court on the 
Revenue Officers and which have also 
conferred on them the inherent powers to 
do justice between the parties. 


14. On the other hand. the learn- 
ed counsel for the first respondent invit~ 
ed attention to the observations of a 
Division Bench of the Allahabad High 
Court in Vindhyachal Tewari v. Board 
of Revenue, AIR 1956 All 663 wherein 
the learned Judges laid down that Sec- 
tion 144 would apply to all cases in which 
a decree or order is varied or reversed. 
The reversal may be in an appeal or in 
a revision or in some other proceedings. 
It might be varied or reversed in a sepa- 
rate suit or it might be varied or revers- 
ed even by subsequent legislation, An 
abatement of a suit or proceedings 
would have the effect of nullifying the 
entire suit or proceedings and all orders 
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and decrees passed in those proceedings. 
Therefore, the Division Bench held that 
the abatement on account of legislation 
would have the effect of reversing the 
decree or orders so passed, Therefore, ac- 
cording to the learned Judges Section 144 
C. P. C. in terms would apply to the re- 
versal of a decree or by means of abate- 
ment of proceeding as provided by R. 5 
of the Rules framed under the U., P. 
Zamindari Abolition and Land Reforms 
Act. The Division Bench also held that 
Section 144 would apply. to suits under 
the U. P. Tenancy Act. Thus, the learned 
Judges placed a broad based interpreta- 
tion on Section 144 and did -not restrict 
it to reversal in an appeal or a revision 
by a Revenue Court only. This case was 
followed by a learned single Judge of this 
Court in Hariram . v. Poorarisingh 
M. (S) A. No. 165 of 1958 D/- 7-10- 
1959 = 1960 MPLJ (SN) 150. Although 
the said case was not mentioned 
in the judgment. Naik J, in Ganga Baiv, 
Rajaram Gujar M. (S.} A. No, 78 of 1959, 
D/- 30-8-1960 = 1960 MPLJ (SN) 224 
followed the principles as regards rever- 
sal by way of abatement provided by the 
statute relating to abolition of proprie- 
tary rights. Subsequently, S. B. Sen, J. 
in Hariram Beharilal Gujar v. Pooran- 
singh Fatesingh 1962 MPLJ 338 = (AIR 
1962 -Madh Pra 295) following that view, 
held that Section 144 would apply to cases 
of variation or reversal of a decree, 
either in appeal or revision or by sepa- 
rate suit‘ or even by the subsequent 
legislation. : We may add that the rever- 
sal can ag well be in writ proceedings 
under Articles 226 and 227 of the Con- 
stitution of India and to restrict the 
operation of Section 144, C. P. C. by 
excluding such orders passed in writ 
proceedings would. in our opinion, not 
be the correct way of interpretation : of 
Section 144. Even apart from that we 
would hold that a Revenue Court has 
inherent power to.order restitution so as 
to compensate a damage done to a party 
by its wrong order which has been 
varied or reversed. The principle of 
actus curiae neminem gravabit will be 
applicable to such a situation and no 
act of Court shall prejudice any of the 
parties. 


15. Earlier we have already indi- 
cated that all these objections based on 
the orders passed in proceedings under 
Section 91 of the M. B. Land Revenue 
and Tenancy Act. 1950. are not available 
to the petitioners In the execution pro- 
ceedings. At the most, they could be 
Taised in the substantive proceedings. 
under Section 21 of the M. B. Abolition 
of Jagirs Act, 1951. Such points. as the 
petitioners might have raised were decid- 
ed against them and if they did not 
Taise them. they will be barred from 
raising them by the rule of constructive 
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res judicata and at any rate, the Execut- 
ing. Court would have no jurisdiction to 
go into these questions. 

16. To conclude we -are of opi» 
nion that the view taken by the learned 
Member of the Board of Revenue in the 
present case ordering restitution was 
perfectly correct and the same does not 
call for any interference whatsoever. 
Consequently, the writ petition fails 
and is accordingly dismissed with costs. 
Counsel’s fee in this Court shall he 
Rs. 100/-. if certified. The outstanding 
amount of the security deposit, if any. 
after deduction of costs, be refunded to 


the petitioners. 
Petition dismissed, 
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Rajaram Vishwakarma, Appellant v, 
Deepabai. Respondent, 


First Appeal No, 44 of 1967, D/+ 
16-3-1973, against decree of S. N. 
Raina, Dist. J., Jabalpur. D/- 7-4-1967. 


Index Note:— (A) Hindu Marriage 
Act (1956), S. 12 (1) (c) — Fraud — 
Every suppression of a material fact is 
not a fraud, 

Brief Note-—~ (A) The word ‘fraud’ 
has a limited meaning in the section 
It refers to and refers only to. the con~ 
sent of the petitioner to the solemniza~ 
tion of the marriage. The concealment 
of the fact that the appellant had been 
once married to ancther woman cannot 
be a ground for annulment of- the 
(Paras 10, 20) 

P. S. Gothalwal, for Appellant: S. C. 
Dutt. for Respondent. 


SHIV DAYAL, J.:— This appeal 
under Section 28 of the Hindu Marriage ' 
Act. 1955. (hereinafter referred to as the 
Act) has been preferred by the husband, 
whose marriage with the respondent has 
been held to be null and void under Sec- 
tion 11 of the Act, cn the ground that 
he had a wife living on the date of the 
A decree of nullity has also 
been passed under Section 12 of the Act 
on the ground that ‘the respondent’s con- 
sent to the marriage was obtained by ~ 
fraud within the meaning of clause (o) 
of sub-section (1) of that section.’ 

2. Smt. Deevabai (respondens} 
was married to Rajaram (appellant) on 
November 25. 1964, in the Hindu sacra~ 
mental form of marriage. On September 
2. 1965. she made an application under 
Section 11 of the Act for a declaration 
that the marriage was nullity inasmuch 
as Rajaram had been married to one 
Kewalibai, daughter of Kashinath Lohar 
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of Bai-Ka-bagicha, about 10 years 
earlier. It was also alleged that the fact 
of the previous marriage was deliberate- 
ly suppressed from her so 
` consent to the marriage was obtained by 
fraud. 

3. The application was resisted 
by the appellant, denying that he was 
married earlier, He asserted that he did 
‘not even know Kewalibai although he 
knew Kashinath. 


4. Parties producel their evidence. 
Parmanand (P. W.2) and Kishanlal (P. W. 
3) stated that Rajaram had been married 
to Kewalibai. ‘daughter of Kashinath. 
Rajaram had stated that he had not been 
married to Kewalibai, His witnesses, 
Ujagar (D, W. 2) and Sitaram (D. W. 3) 
supported him. The learned District 
Judge thought it necessary to examine 
the mother of Kewalibai. Accordingly, 
Indrawati mother of Kewalibai, was 
examined as a Court witness. She stated 
that her daughter, Kewalibai, had been 
married to Rajaram about 10 years be- 
fore her deposition, which was recorded 

on January 11, 1967. 


5. After iIndrawati’s evidence, 
Rajaram applied for leave to amend the 
written statement. He wanted to plead, 
in the alternative. tha: he had been 
married to Kewalibai in the year 1954, 
but later on the marriage was dissolved 
by the Panchas in accordance with the 
Caste custom and that Kewalibai had 
remarried another man, The application 
was rejected by the trial Court.. 


6. The : learned District Judge, 
relying on the evidence of Parmanand 
(P. W.°2). Kishanlal (P. W. 3) and 
Indrawati (C. W. 1) held that Kewalibai, 
daughter of Kashinath and Indrawati, 
had been married to Rajaram “about 10 
years back”. Since there was no mate- 
rial to show: that the marriage with 
Kewalibai had been lawfully dissolved, 


. he held that the marriage had to be 


deemed to be subsisting. He, therefore, 
held that the marriag2 between Raja- 
ram and Deepabai was a nullity within 
the meaning of Section 11. read with 
Section 5 (i) of the Act 


T: He further held that there was 
deliberate suppression from Deepabai of 


a material fact that Rajaram had been- 


married earlier to another girl, which 
amounted to fraud within the meaning 
of Section 12 (1) (c) of the Act, and 
accordingly passed a decree of nullity 
aes that section as well. 

In this Court. it was first con- 
‘nea for the appellant that the trial 
Court erred in refusing ‘him leave to 
amend the written statement.. We grant- 
ed him leave. The written statement 
has been amended. but no further evi- 
dence was sought to be produced by the 
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appellant ` who relied on the 
materia] itself. 


9. Learned counsel for the appel- 
lant contended that the learned District 
Judge was in error when he annulled 
the marriage by a decree of nullity under 
Section 12 (1) (c) of the Act. The argu~ 
ment is that there was neither pleading 
nor proof that Deepabai gave consent to 
the marriage with the appellant either 
because of force or fraud within the 
meaning of clause (c) of Section 12 (1) 
of the Act. Mere suppression of a fact 
is not fraud within the meaning of 
matrimonial law. In our opinion, this 
contention must be accepted. 

10. Section 12 (1) (c) of the Act 
reads as follows-— 

“12 (1) Any marriage solemnized, 
whether before or after the commence~ 
ment of this Act. shall be voidable and 
may be annulled by a decree of nullity 
on any of the following grounds 
namely.— 

x X x x x x x 

(c) that the consent of the petitioner 
ne was obtained by force or fraud.” 
It is clear law that ‘fraud’ within the 
meaning of this section is not each and 
every misrepresentation or concealment, 
which may be fraudulent. The word 
‘fraud’ in the section has a limited mean- 
ing. In the section ‘fraud’ refers to. and 
refers only to. the consent of the peti- 
tioner to the solemnization of the marri- 
age. Learned counsel for the respondent 
strenuously argued that where there is 
suppression of a material fact, the law 
cannot support the marriage and that is 
the object and meaning of Section 12 
(1) (ec) of the Act. We are unable to 
accept this contention. 


11. Before the enactment of the 
1955, the textual 
Hindu Law which was in force, did not 
permit dissolution of a Hindu marriage. 
In Hindu Law an admixture of religion 
and ethics with legal precept was con- 
gruent. Marriage under the Hindu Law. 
as it then stood, was primarily and 
essentially a sacrament (religious aspect); 
and the marriage was considered to be a 
gift of the bride to the bridegroom 
(secular ‘element). The textual concept 
of a Hindu marriage was that ft con- 
stituted not only a union of two bodies 
but also of the soul in them. Except in 
exceptional cases, where dissolution was 
recognised by custom, with all its ele- 


‘ments which would give it a force of 


law. a Hindu marriage could not be dis- 
solved particularly among the three re- 
generate classes. 


12, Divorce, under the textual 
Hindu Law, was not allowed except in 
certain communities in the lower social 
strata where it was permitted by custom 
The smritikars did not deal with divorsi 
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as such although there is a celebrated 
text of Narad:— 


“If the husband be missing. or dead 
or retired from the world, or impotent, 
or degraded, in these five. calamities a 
woman may take another husband.” 

(Nashte mrite pravrajite “kleebe cha 
patite patau: panchat sva patsu nareeham 
patrienyo vidheeyate—xxi-37) 

In practice, however, there was no re- 
marriage in the regenerate castes even 
during the smriti period. 

13. Influences of modern civiliza- 
tion and forces, of social conditions de- 
manded change in the law. Alternative 
conditions had arisen in matters, social, 
economic and political. Undoubtedly, 
marriage for lifeisthe most natural form 
of marriage and best adopted toa 
civilized society, yet there can be justifica- 
tion for a marriage to be indissoluble 
even in circumstances of exceptional hard- 
ship or exceptional depravity. 


14. The Hindu Marriage Act. 1955, 
therefore, introduced for the first time 
provisions for legal dissolution of 
marriage. The Act creates a relation and 
status. 
law. However, the legislature was 
jealous enough to make stringent rules 
for judicial separation and divorce. The 
provisions contained in Sections 10, 12 
13 are not meant to be used as a mere 
pretext or an instrument for leaving one 
wife to have another. The word “fraud” 
in Section 12 (1) (c) of the Act has to be 
read with the above background. 


15. Bearing in mind the above 
background it is to be seen whether the 
word “fraud” in Section 12 (1) (e) is 
wide enough to include any and every 
misrepresentation or suppression of a 
material fact. To do this let us contem- 
plate the following cases in which there 
has been deliberate misrepreseniation or 
suppression of fact'— 

(1) The other party. to the marriage 
is really a person other than the one who 
is represented to be. 

(2) What is being performed is some- 
thing other than solemnization of 
marriage: for instance. betrothal. 

(3) The other party has a spouse liv- 
ing at the time of the marriage. 

(4) The other spouse is an idiot or a 
lunatic. 

(5) The other party is impotent 

(6) The bride is pregnant by some 
person other than the bridegroom at the 
time of the marriage. 

(7) The other party is suffering from 
veneral disease-in a communicable form. 

(8) Fraudulent misrepresentation or 
concealment as regards the family to 
which the other party belongs. 

(9) Fraudulent misrepresentation or 
concealment as to the caste or religion to 
which the other party. belongs. 
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(10) Fraudulent misrepresentation or 
concealment as to the financial status of 
the other party. 


16. Now, cases Nos. (1) and (2) - 
clearly fall within the purview of “fraud’” 
under Section 12 (1) (c) of the Act. Free 
consent to a marriage has two elements: 
(1) consent as to the identity of the other 
party with whom the marriage is being 
performed; and (2) consent to the actual 
solemnization of the marriage If there is 
fraud in respect of the identity of the 
other party. or there is deception as to 
what is being performed ig not marriage 
but something else, it must be said that 
the consent of the petitioner has been 
obtained by fraud. The test is whether 
there was real consent to the solemniza~ 
tion of the marriage with the other party. 
But where there is intention to marry and 
also the knowledge of the nature of the 
ceremonies; there is no fraud within the 
meaning of this section. 


17. Thus, the other cases illustrat- 
ed above do not constitute fraud within 
the meaning of this section. Provision is 
made in other sections of the Act to deal 
with them. In the third case the marriage 
is a nullity by virtue of Section 11, read 
with Section 5 (i) of the Act. In the 
fourth case, the marriage can be annulled 
by a decree of nullity under clause (b) of 
Section 12 (1). In the fifth case. the 
marriage can be annulled by a decree of 
nullity under clause (a) of Section 12 (1). 
In the sixth case, the marriage can be 
annulled by a decree of nullity under 
clause (d) of Secticn 12 (1). Under the 
English Law, it is not a good ground for 
avoiding marriage on the plea that the 
consent was obtained by fraud. See Moss 
v. Moss (1897 P.D. 263), In the seventh 
case. the marriage can be dissolved 
under Section 13 (1) (v). provided the 
disease continues for at least three years 
immediately preceding the presentation 
of a petition for divorce. 


18. In the 8th, 9th or 10th case, 
there can be no annulment of the 
marriage on the ground of fraud. 


19. The conclusion is that: (1) 
fraud within the meaning of Section 12 
(1) (c) of the Act means either (a) decep- 
tion as to the identity of the other party 
to the marriage. or (2) deception as to the 
nature of the ceremonies being perform- 
ed. (2) where consent is given with the in- 
tention to marry the other party and with 
the knowledge that what is being solem- 
nized is marriage. an objection to the 
validity of the marriage on the ground 
of any fraudulent misrepresentation 
or concealment is not tenable. 


20. Judged by these tests in the 
present case, mere concealment of the fact 
that the appellant had been once married 
to another woman, cannot be a ground for 
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annulment of the marriage, becauss it 
cannot be said that Smt. Deepabai’s 2on~ 
sent was caused by fraud withir the 
meaning of Sec. 12 (1) (c) of the Act. 
It is different that the marriage wi be 
declared a nullity if a spouse was | ving 
at the time of the marriage. 


21. Adverting now to the decara- 
tion of the marriage as null and void 
under Sec. 11 of the Act, the appel_ant’s 
contention is that Kewalibai had al: 2ady 
remarried another person and had cild- 
ren by him, so that the marriage -ould 
not be said to be subsisting on the dee of 
the appellant’s marriage with Deepabai, 
It has been found on evidence, the cedi- 
bility of which is not in dispute that 
Kewalibai, (daughter of Indrawati) 

W. 1) and her deceased husmand, 
Kashinath. had been married to Raiaram 
somewhere in.the year 1957. Deepabai 
was married to Rajaram in the year 1964. 
It is also proved that Kewalibai had left 
Rajaram several years earlier and later 
on produced some children by any man 
but not Rajaram. The question is wk2ther 
the marriage between Rajaram and 
Kewalibai stood dissolved on November 
25, 1964, when Deepabai was marrid to 
him. The date is crucial. There ® no 
positive evidence produced by the ap~ 
pellant how and when the marriag= be~ 
tween him and Kewalibai was diss-Ived. 
Learned counsel for the appellant ecgues 
that a presumption must be made that 
she was remarried to another maz be- 
cause of the fact that she has -produced 
some children after she left Rajaram. He 
relies on Rewaram v. Ramratan, AIE 1963 
Madh. Pra 160. 


22. It is clear law that long 
cohabitation between a man and a woman 
raises a strong presumption of mariage, 
particularly when children are borz and 
such children are treated by the commu- 
nity as those of the man. In such a case, 
ifthe woman had been married previous- 
ly to another man the previous marriage 
can be taken as dissolved provided it is 
permitted by caste custom. Such preamp- 
tion is raised when there is pssitive 
evidence that the woman has beer con- 
tinuously cohabiting with the part cular 
man. 


23. In the present case th=re is 
no positive evidence of a long and coatinu- 
ous cohabitation of Kewalibai vith a 
particular man after she left Ra aram. 
Even Indrawati does not name any varti- 
cular man. She merely states that K=wali- 
bai was given to another man. ‘“NOusari 
Jagah Baitha Diya.” She also state. that 
later on a few children have beer born 
to Kewalibai. The date or the perad of 
the commencement of cohabitatior with 
another man is not proved. The-efore, 
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from her evidence , which is vague and in~ 
definite, it cannot be said to be proved 
that the marriage between Rajaram and 
Kewalibai stood dissolved on or before 
November 25, 1964, on which date Deepa- 

ai was married to Rajaram. All that can 
be concluded is that because of long 
cohabitation between Kewalibai and 
another person, by whom she has produc= 
ed children what can be said today is that 
she is a legally married wife of the man 
by whom she bas produced children. But 
there is no material to ascertain the date 
on which that other man and Kewalibail 
commenced cohabitation, so that they 
could be presumed to have become hus“ 
band and wife from that date. In this 
view of the matter, the second contention 
must be rejected. 


24. The appeal fs dismissed, In the 
circumstances of the case. we direct that 
the parties shall bear their own costs in 
this Court as well as in the trial Court. 


‘Appeal dismissed. 
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Phoolchand Jain and others, Peti- 
tioners v. Registrar, Public Trusts, Satna 
M. P. and others. Respondents. 


Miscellaneous Petn, No. 395 of 1972, 
Dj~ 22-2-1973, against order of M. V, 
Mishra, Registrar, Public ‘Trusts, Dist, 
Satna, D/- 2-5-1972. 


Index Note:— (A) Madhya Pradesh 
Public Trusts Act (30 of 1951), S. 25 (3) 
— Power of Registrar to appoint new 
trustees — Extent. 


Brief Note— (A) The wording of 
S. 25 (3) is wide enough to include the 
power to give direction in the matter 
of holding general electicn if the con- 
Stitution of the Trust so requires. But, 
if the Trust deed does not provide for 
automatic termination of office on com~ 
pletion of the term of Trustees. the Regi- 
strar cannot remove the existing Trus- 
tees and nominate new Trustees in 
their place on their failure to comply with 


- the direction to hold the election. In such 


a case the only way open to him is to apply 
to the District Court for removal of 
existing Trustees and for appointment of 
fresh Trustees. (Paras: 5, 6. 8) 


Index Note:— (B) Madhya Pradesh 
Public Trust Act (30 of 1951), S. 33 (2) 
— Registrar is not competent to impose 


penalty for contravention of provision 
of Act, 


FQ/GQ/C738/73/RGC 
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Brief Note—— (B) There is no special 
procedure for trial of contravention of 
the provision of the Act. The trial has, 

. therefore, necessarily to be under the 
provision of the Code of Criminal Pro- 
cedure. Consequently Registrar cannot 
impose penalty under provision of 
S. 33 (2), 1961 MP LJ 1123 Rel, on. 

(Paras 7, 8) 


B. C. Verma. for Petitioners: R. K. 
Samaiya, for Respondent No. 3. 

TARE, C. J:— This is a petition 
under Arts. 226 and 227 of the Constitution 
of India, against the order. dated 2-5- 
1972 (Petitioner’s Annexure-C), passed 
by the Sub-Divisional Officer, Raghuraj- 


nagar, appointing trustees in place of. 


other trustees and imposing a fine of 
250/-. purporting to act under 
S. 33 (2) of the Madhya Pradesh -Public 
Trusts Act, 1951. for an alleged contra- 
vention of Section 25 (2) of the said 
Act. The petitioners challenged the said 
order mainly on the grounds that the 
Sub-Divisional Officer, Raghurajnagar, 
d no jurisdiction to exercise the powers 
of the Collector as Registrar of Public 
Trusts and secondly. he had no terri- 
torial jurisdiction. which according to 
the petitioners, vested in the Sub-Divi- 
sional Officer, Nagod. The further 
ground urged on behalf of the peti- 
tioners is that the power to remove the 
trustees did not vest_in the Registrar 
of Public Trusts. «but the same could be 
exercised by the District. Court only and, 
in any case, no fine could be imposed by 
the Sub- Divisional Officer. functioning 
as Registrar of Public Trusts. 


2. Taking up the question of 
jurisdiction of the Sub-Divisional Officer, 
Raghuraijnagar, we may observe that 
although according to Section 3 of the 
M. P. Public: Trusts Act, 1951, the Col- 
lector is the Registrar of Public Trusts, 
Section 34-A of the Act empowers the 
Registrar to delegate his powers to a 
Revenue Officer, not below the rank of 
a Sub-Divisional Officer. The said sec- 

. tion is as follows:— 


“Section 34-A.— Delegation of powers 

by Registrar—— Subject to the provi- 
sions of this Act and to such restrictions 
and conditions, as may be prescribed, 
the Registrar may. by order in writing, 
delegate all or any of his powers and 
duties under this Act to any revenue 
officer of his district not below the rank 
of a Sub-Divisional Officer,“ 
In pursuance of the powers conferred 
by the Section, the Collector, namely, 
the Registrar of Public Trusts, Satna, 
by order No. 1009/R/63: dated 13th 
August. 1965 (a certified copy of which 
has been filed on record) delegated the 
powers to the Sub-Divisional Officers 
in the following words: 
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‘this Act to the Sub-Divisional 


‘had the jurisdiction to try the 
case as the head office of the trust is 
located within his 


A.L RB, 


“In exercise of the powers conferred 
on me under Section 34-A of the M. P. 
Public Trusts Act, 1951, I hereby dele- 
gate all my powers and duties under 
Officers . 
in respect of their jurisdiction as Sub- 
Divisional Officers. 
Sd/- K. G. Telang, 
Registrar-cum-Collector, 
` Public Trusts, District Satna.” 


Thus, the Registrar having delegated tha 
powers and duties to the Sub-Divisional 
Officers. no exceptions can be taken of 
the fact that the Sub-Divisional Officer, 
Raghurajnagar. exercised powers in the 
present case. That is an objection with- 

out any basis. : 


As regards the territorial juris- 
it is true that the Sub-Divi- 
sional Officers are empowered to try 
cases within their jurisdiction as Sub- 
Divisional Officers. The contention of 
the learned counsel for the petitioners 
was that the temle known as ‘Shri 
digamber Jain Mandir Singhpur' is 
located in Tahsil Nagod and, therefore, 
the Sub-Divisional Officer, Nagod, only 
is empowered to try the present case. 
In this connection attention was invited 
to the fact that the petition eriginally 
was filed on 5-2-1970 before the Sub- 
Divisional Officer, Raghurajnagar. There- 
fore, it is contended that the presenta- 
tion itself was invalid. The Sub-Divisional 
Officer, Raghurajnagar, sent the case to 
the Sub-Divisional Officer, Nagodi, who 
tried the same till 31-8-1971 and on that 
date, the Sub-Divisional Officer, Nago¢ 
sent back the case to the Sub- 
Divisional Officer, Raghurajnagar, - There- 


Sy 


3 
diction 


‘fore. it is contended that all the proceed= 


ings before the Sub-Divisional -Officer, 
Raghurajnagar, are null and void as be- 
ing carried without jurisdiction. 


4, Im this connection it is pertinent 
to note that according to Section 3 of -the 
M. P. Public Trusts Act. 1951 the Collec- 
tor is the Registrar of Public Trusts in 
respect of every public trust the princi- 
pal office or the principal place of business 
of which as declared in the application 
made under sub-section (3) of Section 4 
is situate in his district. The application 
for registration is on record as respon- 
dents’ Annexure-A {to be found at pages 
26 and 27 of the Paper-Book). In the said 
application it is clearly mentioned | that 
the head-office of the trust shall be at 
Santa and a branch office shall be at 
Singhpur. Raghurajragar is a part of the 
town of Satna and consequently, the 
Sub-Divisionel Officer, Raghurajnagar, 
present 


| jurisdiction. Thus, 
there is no substance in the contention 
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raised on behalf of the petitioner thet the 
Sub-Divisional Officer, Raghurainagar, 
had no territorial jurisdiction to try the 
present case. In fact. the Sub-Divisional 
Officer. Raghurainagar. alone had the 
jurisdiction and the place where the 
branch office may be located may or may 
not have jurisdiction. However, wa do 


not propose to decide that question in 


the present case. 


5. The -learned counsel for the 
petitioners further urged that the Regis- 
trar of Public Trusts is empowered in fil) 
in the vacancies in the Board of trustees 
but he cannot declare the existing trustees 
to have vacated their office, or he cannot. 
remove them and for removal or for ap- 
pointment of new trusteas, the matte- has 
to be referred to the District Court as 
per Section 37 of the Act. This conten- 
tion is based mainly on the interrreta- 
tion of Section 25 of the Act. which is as 
follows: 


“Sec. 25. Filling of vacancies. — (1) 
Where a public trust is under the manage- 
ment of a Board of trustees. the wo-king 
trustees shall. as soon as a vacancr oc- 
curs in the Board. inform the Reg-strar 
of such vacancy and the time withir and 
the manner in which he proposes tp fill 
the same. 


(2) On receipt of such information 
the Registrar may. if he considers it 
necessary, issue anv directions to the 
working trustee regarding the filling -of 
such vacancy not inconsistent with any 
instrument of trust or the mode of sveces- 
sion specified in the register and the 
working trustee shall comply with any 
such direction. . 


(3) If the working trustee fais to 
give any such information orto fil. the 
vacancy within the time specified by him 
or comply with any direction 
issued by the Registrar, the Reg-strar 
may by order passed in writing. fill the 
vacancy and any person having inte- 
rest in the public trust who mar be 
aggrieved by the order of the Registrar, 
may apply to the Court for setting aside 
the order of the Registrar within thirty 
days from the date of such order.” 
The clear implication of sub-sectior (3) 
is that in case the working trustee fails 
to fill the vacancy within the time speci- 
fied by him or comply with any direc- 
tion issued by the Registrar, the Regi- 
strar has the power tc fill the vacancy 
and any person aggrieved by such order 
has the right to apply to the Court, 
namely, the District Court. for setting 
aside the order of the Registrar within 
thirty days from the date of such order. 
Thus the Registrar can take action under 
sub-section (3) of Section 25 of the Act 
to give direction to the working trustees 
and he can also call for inforrration 


- deed, the election of the trustees 


' petitioners 
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from the. working trustee and ask him 
to fill the vacancy. The contention of the 
learned counsel for the petitioners was 
that the phrase, ‘filling up the vacancy’ 
-means individua} vacancy and not hold- 
ing of the general election of all the 
trustees. In this connection we might 
observe that the wording of sub-section 
(3) of Section 25 of the Act is wide 
enough to include the power to give a 
direction in the matter of holding gene- 
ral election and if such direction is not 
complied with, can the Registrar fill up 
the vacancies thus created in the Board 
of Trustees? The Registrar in the .pre- 
sent case had called upon the working 
trustees to hold the elections as the last 
appointment of the trustees was in the 
year 1965 and, according ‘to the trust- 
must 
take place in the month of Kunwar’ 
after every three years in a general 
annual meeting’ of the members of the 
trust. It is also provided that in the 
event of a vacancy in the Board of Trus- 
tees. the vacancy would be filled up by 
election by primary members of the 
trust in a general meeting and the mana- 
ger would be appointed by the trustees 
and the post of the manager would be 
a paid office. As such, the election of 
the trustees was due in the vear 1968, 
But in spite of a direction given by the 
Registrar of Public Trusts. no action was 
taken by the managing trustee and, 
therefore, the Registrar purported to act 
in the manner that he did. 


6. It is clear that the Registrar 
has the power to give a direction to the 
managing trustee to hold elections as 
required by the constitution of the trust. 
But the further question is as to what 
is to be done if that order is not com- 
plied with. It was urged on behalf of the 
that fresh elections were 
held on 28-11-1971 and. therefore, the 
direction should be deemed to have been 
complied with. It is also urged that an 
intimation to that effect was given to 
the Sub-Divisional Officer, Nagod, on 
1-12-1971. From the record we do not 
find any such thing, The order of the 
Sub-Divisional Officer. functioning as 
Registrar. was passed on 2-5-1972. and 
the petitioners had appeared before him 
on the relevant dates. As such, the 
petitioners very well knew that the case 
had been sent back to the Sub-Divisional 
Officer, Raghurajnagar, and the Sub- 
Divisional Officer Nagod. had no seisin 
of the case. 


i : Thus, there would be no 
point in intimating the Sub-Divisional 
Officer, Nagod. of any fresh election 


that might have been held. However, 
there is nothing on record either in the 
return or in the shape of documents to 
conclude that any such election had been 
held -by the managing trustee. Therefore, 
we conclude that no such election had 
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been held. The real question is whether 
the Registrar could nominate all the 
trustees treating the office of the trustees 
vacant because of non-compliance with 
his directions we may observe that the 
process involves removal of the present 
trustees and nominating fresh ones upon 
failure of the managing trustee to hold 
the elections, As per the terms of the 
trust-deed, we do not find that the 
trustees are to vacate the office auto- 
matically after the period of three years, 
although the provision is that election 
should be held every third year in the 
month of Kunwar. Therefore, if elec- 
tions are not held. the Registrar can 
certainly give q direction to the manag- 
ing trustee to hold such elections and in 
the event of’ non-compliance, the only 
course open to the 
apply to the Court for removal of the 


trustees and for appointment of 
fresh trustees. But, we do not 
think that the Registrar himself 


has the power to nominate the’ trustees. 
In this connection it is pertinent to note 


the provision of Section 27 (2) of the. 


Act, which is as follows: — _. 
“Section 27— Court’s power to hear 
oe Tae 


1 weacesee Prerariicii ts) 


(2) While exercising the power 
under sub-section (1) the Court shall, 
among other powers, have power to make 
an order for— 

(a) removing any trustee; _ 

(b) appointing a new trustee; 

(c) declaring what portion of the 
trust property or of the interest therein 
shall be allocated to any particular ob- 
ject of the trust: 

_(d) Providing a scheme of manage- 
ment of the trust property; : 


(e) directing how the fund of a pub- 
lic trust whose original object has fail- 
ed. shall be spent, having due regard to 
the original intention of the author of the 
trust or the object for which the trust 
was created; 


(f) issuing any directions 
nature of the case may require.” 
Further on, sub-section (3) of the said 
Section provides for an appeal to the 
High Court and sub-section (4) further 
provides that no suit relating to a public 
trust under Section 92 of the Code of 
Civi] Procedure shall be entertained by 
any Court on any matter. in respect, of 
which an application can be made un- 
der Section 26. Thus. as the process in- 
volves removal of the existing trustees 
and appointment of fresh trustees, we 
think that that power can only be 
exercised by the Court and the word 
“Court” asper S.2 sub-sec, (1) of the Act 
means the principal civil court of origi- 
nal jurisdiction in the district, which 
means the Court of the District Judge of 


as the 
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Registrar will be to - 


A.I.B, 
the Court of the Additional District 
Judge, if the District Judge 
him in that behalf under Section 7 (2) of 
the M. P, Civil Courts Act 1958. Thus, 
from any point of view we feel that the 
Registrar had no power to nominate fresh 
trustees .upon failure of the managing 
trustee to hold election. But the only 
course left open to him was to apply to 
the District Court for removal of the ex- 
isting trustees and for appointing fresh 
trustees fn the event of non-compliance 
by the managing trustee in the matter of 
holding elections in the month of Kuns 
war after three years. 


KA The learned counsel for the 
petitioner also urged that the penalty 
as contemplated by S. 33 of the Act 
could not be imposed by the Registrar, 
but for any contravention, the ‘pro- 
per course would be to prosecute the 
guilty persons before a Magistrate, who 
alone would be competent to impose the 
penalty. In this connection we may mote 
the provision of sub-section (2) and sub= 
section (3) of the said Section 33 of the 
Act which is as follows- 


“Sec. 33 (2).— Whoever contravenes 

any of the provisions of this Act for which 
no specific penalty thas been pro- 
vided by this Act, shall be punished with 
fine which may extend to two hundred 
and fifty rupees.” 
As there is no special procedure for trial 
of contravention of the provisions of the 
Act, the trial has necessarily to be un+ 
der the provisions of the Code of Crimi- 
nal Procedure. In this connection we 
might advert to the observations of a 
Division Bench of this Court in Hiralal, 
Singhai v. Collector and Registrar, Pub- 
lic Trusts. Damoh. 1961 MPLJ 1123.. 
As such, the order passed by the Regis- 
trar imposing penalty is also illegal and 
the same is liable to be quashed. 


8 As a result of the discussion 


aforesaid. we hold that the order of the 


Registrar of Public Trust nominating 
trustees after removal of the existing 
trustees and also imposing penalty can- 
not be sustained in law. athough we up- 
hold his order to the extent that he could 
give a direction to the managing trustee 
to hold the general elections. But in that 
event of non-compliance, he was requir- 
ed to move the District Court for remo- 
val of the trustees end for appointment of 


. fresh trusteea and: he should also prose- 


cute the guilty persons for non-compli- 
ance and have them punished under Sec- 
tion 33 (2) of the Act by a regular Crimi- 
nal Court. Therefore, we quash the 
order to the extent of the directions which 
are found to be illegal and further we 
hold that the Registrar shall be free to 
apply to the District Court as also to order 
prosecution of the guilty persons before 
the regular Criminal Court, The petition, 


4 


empowers ` 
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. therefore, partly succeeds and is allcwed 
to the extent indicated. However, under 
the circumstances. we make no order as 
to costs. which shall be borne as incurr~ 
ed. The outstanding amount of the secu- 
rity deposit shall be refunded to the 
petitioners, : 

Crder accordingly. 
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AND R. K. TANZHA, JJ. 
The Collective Farming Society Ltd. 


and cthers, Petitioners v. State of 
Madhya Pradesh and others. Respon- 
dents. 

Misc, Petn. No. 559 of 1973, D/- 
8-10-1973. 


` Index Note:— (A) M. P. Co-opera- 
tive Societies Act (17 of 1961). Ss. 91 


and 53 (3) Proviso — Supersession — 
Power to relax outside limit prescribed 
in S. 53 (3) Proviso — Power does not 


suffer from vice of excessive delegation. 
(X-Ref:— Constitution of India, Art, 
245). 

Brief Note:-— (A) Section 91 if con- 
sidered alone. may seem to suffer rom 
vice of excessive delegation. But the 
Preamble and the provisions of the Act 
sufficiently indicate the policy. prin- 
ciples and standards for the guidance of 
- the -delegate. The State Government 
must be guided by them while exercis- 
ing the delegated power. 
of Government as to the necessity or 
expediency of making the order must be 
reached objectively having regard tc the 
relevant considerations and it must be 
reasonably tenable in a court of law. 

(Pare 42) 

If the delegated authority comtra- 
venes the standards laid down in the 
section the order of the delegatee would 
be struck down but not the section. The 
matter is also justiciable. (Principles of 
delegated legislation. see Para 42 Ed). 

(Para 42) 


Index Note:— (B) Constitution of 
India, Art. 245 — Delegatee cannot make 
order having retrospective operation un- 
less it is empowered. 


Brief Note:-— (B) Under Section 91 
of M. P. Co-operative Societies Act, 1961 
the State Government is not given pawer 
expressly or by implication to make an 
order having retrospective effect. There- 
fore. the orders of Government extend- 
ing supersession of a committee or zon- 
tinuing it from a past date are invalid. 
(Case law discussed). (Paras 37.38) 
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The opinion 
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Index Note— (C) M. P. Co-opera- 
tive Societies Act (17 of 1961). S. 53 (1) 
— Word “person” includes a co-opera- 
tive society. 

Brief Note:— (C). Since the word 
‘person’ is not defined in the Act, it 
must be given the meaning that is found 
in Section 3 (42) of the General Clauses 
Act. Therefore, even a corporate body 
such as a co-operative society is within 
the meaning of the expression. 

(Para 39) 

Index Note- (D) M. P. Co-operative 
Societies Act (17 of 1961) S. 91 — 
“Modification” — Meaning of, 

Brief Note:-— (D) As a delegated 
power ‘modification’ does not mean or 
involve any change of policy but is con- 
fined to alteration of such a character 
which keeps the policy of the Act intact 
and introduces such changes as are ap- 
propriate to local conditions of which 


the executive Government is made the 
Judge. (Para 42) 

Index Note:— (E) M. P. Co-operative 
Societies Rules 1962, R. 41 — Election 
of office-bearers — Procedure not fol- 
lewed — Election is invalid. 


Brief Note-— (E) Election of office- 
bearers is invalid when the procedure 
under Rule 41 is not followed. Thus if 
all the members assemble on a fine 
morning and hold the election the elec- 
tion is invalid, (Paras 41, 42). 

Gulab Gupta, R. K. Gupta and V. S. 
Shrouti. for Petitioners; Y. S. Dharma- 
dhikari, Advocate General. K. K. Adhi- 
kari, Deputy Govt, Advocate, (for Nos. 
1 and 2) and K. K. Issrani, (for No. 4), 
for Respondents. 

SHIV DAYAL, J.:— This case was 
referred to this Full Bench for two 
reasons: (1) The vires of Section 91 of 
the M. P. Co-operative Societies Act, 
1961. was in doubt. and (2) the correct- 
ness of the decision of a Division Bench 
of this Court in Premnarain v. Shilpakar 
Sahakari Mazdoor Sangh Ltd, 1971 Jab 
LJ 924. was in doubt. 


2. This petition under Article 226 
of the Constitution is to quash certain 
orders passed by the State Government 
effecting supersession or continuation of 
supersession of the Committee of peti- 
tioner No. 1 Collective Farming Society, 
Ltd.. Lilakheri (hereinater called the 
petitioner-society) and to direct the re- 
spondents by a writ of mandamus to 
handover charge of the society to the 
petitioners Nos. 2.3 and 4, who-claim to 
be duly elected President, Secretary and 
Treasurer of the petitioner-society. 


3. Facts material for the ques- 
tions, which have been raised before us, 
may be briefly stated thus: 

(i) The petitioner-society is a regi- 
Stered co-operative society of cultivators 
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of village Lilakheri, tahsil and district, 
Sihore. and is registered under the pro- 
visions of the M. P. Co-operative Socie- 
ties Act, 1961 (hereinafter called the 
Act). It has a committee to manage the 
affairs of the society. Some land was 
given to it by the State Government 
under the provisions of Section 162 of 


the M P. Land Revenue Code, The 
Registrar. Co-operative Societies. in 
exercise of his powers under Section 


53 (1) of the Act. and after issuing a show 
cause notice under sub-section (2), 
ordered removal of the committee and 
appointed Shri N. K. Shrimal to manage 
the affairs of the society for a period 
of one year. 

äi) Before us, challenge to that 
order of supersession was expressly given 
up by the learned counsel for the peti- 
tioners, 

' Gü) By order dated November 20, 
1968, the Assistant Registrar extended 
the period of supersession by another 
year with effect from November 9, 1968. 
It is not rontended before us that the 
Assistant Registrar had no power. 

(iv) By order dated February 11, 1970 
the Assistant Registrar further extended 
the period of supersession upto October 
31. 1970. and appointed Kendriya Saha- 
kari Adhikosh Maryadit. Bhopal, to 
manage. the affairs of the society. 

(v) On May 28, 1970, the aforesaid 
Bank appointed Shri R. N. Tripathi as 
on officer to manage the affairs of the 
society. He is managing the affairs of 
the society. 

(vi) On May 24. 1971. the State Gov- 
ernment, purporting to exercise powers 
under Section 91 of the Act. relaxed the 
maximum limit of the period of super- 
‘session and accorded sanction to extend 
the period of supersession by one year 
from November 10. 1970. to November 
9, 1971. although this was beyond the 
period of three years from the initial 
nay of supersession, that is, November 
, 1967. 


(vii) By a second order dated Octo- 
ber 24, 1972, the State Government again 
relaxed the maximum limit contained in 
Section 53 (3) of the Act and accorded 
sanction to extend the period of super- 
session for 13 months from November 
10, 1970 to December 9, 1972 


(viii) During the pendency of this 
petition. it is common ground. by a simi- 
lar order dated May 26, 1973 the State 
Government again relaxed the maximum 
prescribed period of supersession and 
accorded sanction to extend the period 
of supersession for a period of one 
year, that is, from December 10, 1972 
to December 9, 1973. 

4. Sections 53 and 91 of the Act 
read as follows:— 
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` clothes 
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“53. Supersession of committee — (1} 
If in the opinion of the Registrar, the 
committee of any society— 

(a) persistently makes default or is 
negligent in the performance of the 
duties imposed on it by or under this 
Act or bye-laws of the society or by any 
lawful order passed by the Registrar or 
is unwilling to perform-such duties: or 

(b) commits acts which are prejudi-~ 


cial to the interest of the society or its 


members; or 

(c) is 
properly; 
the Registrar may. by order in writing, 
remove the committee and appoint a per= 
son or persons to manage the affairs of 
the society for a specified pericd not 
exceeding two years`in the first instance. 

(Provided that in case of a Co- 
operative Bank, the order of supersession 
shall not be passed without previous cons 
sultation with the Reserve Bank). 

(2) No order under sub-section {i} 
shall be made unless the committee has 
been given a reasonable opportunity of 
showing cause against the proposed order 
and representation, if any, made by it, 
is considered. | 

(3) The period specified in the order 
under sub-section (1) may, at the discre- 
tion of the Registrar. be extended, from 
time to time. 


Provided that no such order shall 
remain in force for more than three 
years, ga the aggregate. 

x x x x x” 

“gl. Tower to exempt societies from 
conditions as to registration and provi- 
sions of Act. — Notwithstanding any- 
thing contained in this Act. the State 
Government may, by a general or spe- 
cial order in each case and subject to 
such conditions, if any, as it may impose, 
exempt any society or class of societies 
from any of the provisions of this Act, 
or may direct that such provisions shall! 
apply to such society or class of socie~ 
ties with such modifications as may be 
specified in the order.” 


5. Ië is clear that Section 92 
the: State Government with 
powers (a) to exempt any society or class 
of societies from any of the provisions 
of the Act; and (b) to apply to such 
society or class of societies such provi= 
sions with such modifications as it may- 
specify. 


6. Shri Gulab Gupta. learned 
counsel for the petitioners, challenges 
the vires of Section 91. contending that 
it is a piece of excessive delegation by 
the legislature to the executive. In fact, 
the legislature abdicated its functions in 
favour of the exesutive, which is not 
permissible. The power is unfettered 
and can be exercised with impunity, 


otherwise not functioning 
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‘Thera are no standards fixed for the 


exercise of the power. 
Te The learned Advocate General 


took us not only through the prear ble 


r 


and. the scheme of the Act. but also 
through all its provisions. He emphati- 
cally argued that the criteria and the 
checks are to be found in them, so hat 
the legislature has delegated the povrers 
under Section 91 only to be exercised in 
consonance with the object. the scheme 
and the provsions of the Act. He con- 
cedes that if the State Government 
makes an order which is repugnant to 
the object or the scheme of the Act. or 
is mala fide, the. order can well be 
quashed, But merely because a bad 
order can be passed. the provisions of 
the law cannot be struck down as un- 
constitutional He concedes that the 
validity of an order passed under Section 
91 will be justiciable on any of these 
grounds 


8. Section 91 is couched în such 
wide terms that it appears to confer un- 
controlled and uncanalised powers. The 
words “such provisions shall apply to 
such society or class of societies -with 
such modifications’ followed by the 
words “as may be specified in the orier” 
confer widest possible discretion. Left 
to the section itself.. it can well be 
challenged as conferring despotic or 
arbitrary power. Further it is expressive 
of a mere subjective test. The section 
does not lay down any criteria or stan- 
dards on the basis of which the State 
Government may pass an order under 
Sec. 91 either with regard to exemp- 
tion or with regard to modification Tf 
that was all, we would have struck Cown 
the section as unconstitutional and viola- 
tive of Article 245 of the Constitution, 


9. Delegated legislation strives fo 
relieve the over-burdened legislature of 
the strain by attending to the matters of 
detail within the scope of the policy and 
guidance furnished in the statute. in 
areas of socio-economic change. Lesisla~ 
tive delegation fis growing and expand- 


„ing in degrees, With the increased pace 
- of the socio-economic change delegative 


legislation has become inevitable and 
indispensable. Recognition to the power of 
delegation cannot be withheld. Recogni- 
tion has been given to the legislative 
competence for delegated legislation fn 
a number of cases. In Banarasi Das 
Bhanot v. State of M. P.. 1959 SCR 427 
= (AIR 1958 SC 909) it was obser.ed:—~ 

“Now, the authorities are clear that 
it is not unconstitutional for the legisla- 
ture to leave it to the executive to aeter- 
mine details relating to the working of 
taxation laws. such as the selection of 
persons on whom tax is to be laid the 
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rate at which it Is to be charged in res- 
pect of different classes of goods and the 
e.” 


10. It was succinctly observed by 
Gajendragadkar, J. (as he then was) in 
Vasanlal Maganbhai v. State of Bombay 
AIR 1961 SC 4:— 


“It is now well established by the 
decisions of this Court that the power of 
delegation is a constituent element of 
the legislative power as a whole, and 
that in modern times when the Legis- 
latures enact laws to meet the challenge 
of the vomplex socio-economic problems, 
they often find it convenient: and neces- 
sary to delegate subsidiary or ancillary 
powers to delegates of their choice for 
carrying out the policy laid down by 
their Acts.” 


11, It is the exclusive province of 
the legislature to formulate legislative 
policy and to declare the essentials of 
working out that policy by setting forth 
sufficient guidance. The Court should 
be reluctant to invalidate a statute on 
plea of abdication of legislative power 
or excessive delegation It must be 
conceded. that the legislature has utmost 
discretion in making laws intended to 
apply and implement the programme of 
directive principles of State policy in its 
efforts to promote the welfare of the . 
people and the aims of socio-economic 
change. The Court should not unduly 
hinder the pace of the welfare and social 
legislation by insisting upon moral’ ap- 
plication of the rule against delegation. 
But this is subject to preservation of 
constitutional processes. The Court does 
not interfere with the rule of excessive 
delegation in any spirit of hostility by 
adopting a negative judicial attitude of 
striking out a law. All that the Court 
insists upon is that the legislative policy 
is made out with sufficient clarity and 
proper legislative standards are set-forth. 

12. In America, legislative dele~ 
gation was first rationalised by Chief 
Justice Marshall in Wayman v. Southard. 
(1825) 10 Wheat 1; where it was observ~ 
ed that the legislature may make a gene-_ 
ral provision and give to these, who 
are to act under such general provision 
power to fill up the details. The uncon- 
stitutional legislative delegation. theory 
was used as a powerful weapon by the 
Supreme Court of the United States in 
the tussle between President Roosevelt 
and the administration over the “New 
Deal Programme”, In Panama Refinery 
Co. v. Riyan. (1934) 293 US 388 the Hot 
Oil case. Section 9 of the National Indus- 
trial. Recovery Act. 1933, which em 
powered the President to prohibit trans- 
portation of inter-State commerce of oil 
produced or stored in excess of limits 
imposed by legislation in various States, 
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was held by the Supreme Court to be 
vitiated by the vice of excessive legisla- 
tion. After the rage of controversy with 
President Roosevelt cooled down, the 
Supreme Court again returned to the 
practice of approving fairly broad dele- 
gations of power by the legislature. See, 
for instance. United States v. Sharp-nack 
(1958) 355 US 286. 


13. In Queen v. Burah, (1878) 5 
Ind App 178 = ILR 4 Cal 172 (PC) an 
Act of the council of the Governor 
General of India, by which Garo Hills 
were removed from the jurisdiction of 
the ordinary judicial tribunals and the 
administration of civil and criminal 
justice was vested in the State Officers 
to be appointed by the Lt. Governor, 
came to be considered. Section 9 of the 
Act provided that any of the provisions 
of the Act could be extended to Khasi! 
and Jaintia hills by the Lt. Governor by 
means of a notification in Calcutta 
Gazette. It was held that Section 9 did 
not involve any delegation of legislative 
power and was only an instance of condi- 
tional legislation. 


14. In Jatindra Nath v. Province 
of Bihar. (1949) 2 FCR 595 = (AIR 1949 
FC 174) the question arose asto the vali- 
dity of the proviso to Section 1 (3) of 
the Bihar Maintenance of Public Order 
Act (V of 1947), which provided that 
the Act should remain in force fora 
period of one year from the date of com- 
mencement “provided that the Provin- 
cial Government may. by notification 
direct that this Act shal] remain 
in force for a further period of 
one year with such modifications. if 
any. as may be specified in the. notifica- 
tion” The Federal Court. by a majo- 
rity, held that the power to extend the 
operation of the Act was a legislative 
power and was ‘not a conditional legisla- 
tion. The proviso and the notification 
were held to be ultra vires. 


15. In re Article 143 of the Con- 
stitution of India (Delhi Laws Act case). 
AIR 195) SC 332 the question as to 
the delegatibility of legislative power 
was comprehensively examined by the 
Supreme Court on a reference made by 
the President of India under Article 143 
of the Constitution. It was held by a 
majority of Judges that the power con- 
ferred on the executive to extend the 
existing Act with such modifications as 
the executive thought fit. was intra 
vires the legislature concerned. Thus, 
Jatindra Nath's case (1949) 2 FCR 595 
= (AIR 1949 FC 175) (supra). ceased to 
hold the field. F 


16. Although the power of dele- 
gation is a constituent element of the 
legislative power, the true position is 
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that while the essential legislative func- 
tions cannot be delegated it is permisa 
sible to delegate non-essential legislative 
functions. It is, therefore, necessary to 
draw a line of demarcation between 
essential and non-essential legislative fun- 
ctions. The legislature hag to formulate 
the legislative policy and then it is free 
to delegate the work of formulation of 
details for carrying out that policy. ‘To 
put it differently, what can be delegated 
is something which is ancillary or in 
aid of -exercise of the legislative func= 
tion by the legislation to make laws 
effective. When the Act lays down the 
policy in broad terms, the legislature 
ean pass on to the executive the function 
of filling the details of that policy. Lay- 
ing down legislative policy is the exclu- 
sive prerogative of the legislature but, 
in its discretion, it is free to authorise 
the executive to do certain things in 
pursuance of the legislative intendment. 
See Raj Narain Singh v. Patna Admini- 


stration, (1955) 1 SCR 290 = 1954 
Sc 569); Hari Shankar Bagla v. State of 
M. P.. (1955) 1 SCR 380 = AIR 1954SC 


465. D. S. Garewal v. State of Punjab 
1959 Suppl (1) SCR 792 = (AIR 1959 SC 
512); Vasantlal Sanjanwala v. State of 
Bombay, (1961) 1 SCR 341 = (AIR 1961. 
SC 4) and Municipal Corporation of Delhi 
v. Birla Cotton Mills (1963) 3 SCR 251 
= ATR 1968 SC 1232. These cases were 
noted in Kesavananda Bharati v. State 
of et eee 1973 SC 1461, parag 450 
an : 


17, In AIR 1968 Sc 1232 Wan- 
choo. C. J. on a review of the authori- 
ties. laid down:— 


“Essential legislative function con= 
sists of the determination of the legis- 
lative policy and its formulation as a bind- 
ing rule of conduct and cannot be de- 
legated by the legislature. Nor is there 
any unlimited . right of delegation in- 
herent in the legislative power itself 
...Where the legislative policy is enun- 
ciated with sufficient clearness or a’ 
standard is laid down the courts should 
not interfere. What guidance shoud 
be given and to what extent and whether 
guidance has been given in a particular. 
ease at all. depends on a consideration of 
the provisions of the particular Act with 
which the Court has to deal- including its 
preamble. Further it appears to us that 
the nature of the body to which delegation 
is made is also a factor to be taken into 
consideration in determining whether 
there is sufficient guidance in the matter 
of delegation.” 

In the light of the above passage. it must 
be remembered that co-operative move=~ 
ment has a well-established policy and 
principle. It is a national movement. If 
is recognized and practised in almost all 
the States and there are corresponding 
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enactments there. Section 91 confers 
power on the State Government. whick is 
fully conversant with the principles of 20- 
operative movement. 

18. Co-operative movement origi- 
nated with Rochdale Stores of Englend 
and assumed a variety of forms and was 
applied to various walks of economic end 
social life. Co-operative vrinciples have 
been formulated on the basis of experience 
acquired by pioneers of co-operation in 
different countries. It will be usful to 
recapitulate them here, 

(1) Voluntary Association — A co- 
operative society is essentially a voluntary 
association. No one can be compellec to 
join a society: no one can be compe_led 
to continue, having joined -once. The 
members are free to take advantage of 
the services of the society to the extent 
considered necessary by them. 


(2) Democratic management. — The 
administration of a co-operative society is 
to be carned on democratically. The 


supreme authority is its general body of 
members, who may. subject to the provi- 
sions of the Act, the rules and bye-lews, 
take any decision for governing its 
affairs. The following advice of Rodhdale 
Pioneers incorporates the principles of 
democracy'— 

(i) Let each member have only one 
vote and make no distinction as regards 
the amount of wealth that any member 
may contribute. 

(ii) Let majority rule în matters of 
government. 

(iii) Let committees of management 
always have the authority of the members 
before taking any action or expersive 
step. 

(iv) This is thus only for your leaders 
whom you can trust, and give them your 
confidence.” 


(3) Self help and mutual help.— Co- 
operation implies an enterprise of those 
who are individually financially weak and 
cannot derive material advantage such as 
the rich can with all their resources and 
connections. By pooling their cesources and 
working together by: mutual benefit. the 
members can convert their weakness into 
strength. 

(4) No profit motive-— Unlike the 
General Stock Companies, which are 
formed for earning profits for the share- 
holders, a co-operative society is orgarised 
to enable the members to improve their 
economic conditions by helping them in 
their respective pursuits and not to 2arn 
profits. However, a co-operative society 
is not restrained from earning profit. Pro- 
fit is the natural result of better manage- 
ment which must always be encourezged. 
What is to be avoided is not profit. but 
profit motive. 

(5) Oven door policy. A co-operative 
society always welcomes new comers, i 
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they possess the requisite qualifications, 
reside within the area of its operation and 
do not carry on parallel trade. There is no 
bar on the ground of caste, sex, religion 
or political affinity. 

(6) Publicity.— A co-operative move~ 
ment is primarily meant for the poor and 
iiterate people. To secure their intelli- 
gent participation, a system of education 
should necessarily be evolved to keep the 
members informed of the decisions and 
activities of the society. 

{7) Neutrality— The co-operative 
movement must be allowed to remain 
above party politics. It is a national move~ 
ment and has for its object the economic 
and social uplift of mankind. 

(8) Equality— Equality is the 


hall mark of democracy, within the 
society. equality should govern the 
relationship between the mem~ 
bers. Whatever social or financial 


status may be of n member and irrespec- 
tive of the extent of the share capital con~- 
tributed by him, he has equal rights in 
the society. 

19. In corresponding enactments of 
almost all other States, the same provi- 
sions are found as contained in Sec. 91 
of the M. P. Act. See Section 92 of the 
Assam Act; Sec. 62 of the Bihar Act; Sec~ 
tion 67 of Delhi Act; Section 161 of Guja- 
rat Act; Section 111 of Madras Act; Sec~ 
tion 157 of Maharashtra Act: S. 121 of 
Mysore Act; Section 123 of Orissa Act; 
Section 77 of Punjab Act: Section 81 of 
Rajastban Act; Section 89 of Travan- 
core-Cochin Act: and Section 56 of U. P. 
Act. In all these corresponding provisions, 
the power to exempt and the power to ap- 
ply with modifications are iconferred on 
the State Government. All those sections 
are almost verbatim copy of one another. 
They seem to have been borrowed from 
ro 46 of the Central Act, which reads 

us:— 

Sec. 46. Power to exempt registered 
societies from provisions of the Act.— 

The State Government may. by gene- 
ral or special order exempt any registered 
societv from any of the provisions of this 
Act, or may direct that such provisions 
shall apply to such society with such 
modifications as may be specified in the 


_order,” 


20. It is remarkable that in the 
Delhi Act (Section 67); Gujarat Act (Sec- 
tion 161): Maharashtra Act (Section 157); 
and Raiasthan Act (Section 81). a proviso 
fs added in these words: — 

“Provided that no order to the pre- 
jJudice of any societv shall be passed with- 
out an opportunity being given to such 
society to represent its case. 

This proviso is not to be found in Sec- 
tion 91 of the M. P. Act but no argument 
was constructed before us on the omis~ 
sion of- the proviso, nor on the non-re- 
quirement of an opportunity being given 
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to the co-operative society concerned to 
represent its case before the State Gov- 
ernment makes an order. 


21. What society or class of socie- 
ties may be exempted from the operation 
of any of the provisions of the Act is 
not a question of policy. It is not an 
essential function of the legislature. it 
depends on the local conditions There- 
fore. if the legislature delegated that. 
power to an authority. not less than the 
State Government, it cannot be said to 
be its effacement, nor abdication of its 
essential legislative function. The delega- 
tion was of a secondary or ancillary legis-. 
Jative function, which is non-essential. 

22. It is permissible for the legis- 
lature to confer. discretion on the execu- 
tive to make modifications and altera- 
tions in an Act. while extending it to a 
given area, or to effect consequential 
amendment, 


23. The implications of the word 
modification” were considered in 1951 
SCR 747 = (AIR 1951 SC 332). Fazl Ali J. 
fat page 355) observed :— 

“There are only two main checks 
in this country on the power of the legis- 
lature to delegate. these being its sood 
sense and the principle that it should not 
eross the line beyond which delegation 
amounts to ‘abdication and self-efface- 
ment’.” 


And. at pages 359-360, while dealing with . 


the power to modify. he said. — 


“The power of introducing necessary 
restrictions and modifications is inciden- 
tal to the power to apply or adapt the 
VAW cea seiclepseeessceaense The modifications; are 
to be made within the framework of the 
Act and they cannot be such as to affect. 
fts identity or structure or the essential 
purpose to be served by it. The power to 
modify certainly involves a discretion to 
make suitable changes, but it would be 
useless to give an authoritv the power to 
adapt a law without giving it the power 
to make suitable changes.” 


Mukerjee. J. observed in ATR 1951 
332:— 

“The word ‘modification’ does not,in 
my opinion, mean or involve any change 


sc 


of policy, but is confined to alteration’ 


of such a character which keeps the policy 
of the Act intact and introduces such 
changes as are appropriate to local con- 
ditions of which the executive Govern= 
ment is made a judge." 


These modifications are permissible fon: 


local adjustments or changes of a minor 


character. The power to restrict and 
modify does not import the power to 
make essential changes; it should be 


confined to alteration ofa minor charac- 
ter. The crux of the matter is that the 
modifications in the provisions of the Act 
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must be within the frame-work of the 
Act: they cannot be such as to affect its 
identity. structure or essential purpose to 
be served by it. In the true sense, the 
power to make modifications implies a 
power exercisable in aid of the legisla- 
tive policy of the Act: it cannot go be- 
yond it; certainly not contrary to it; it 
cannot change the essential features, pith 
and substance of the Act. 


24. In Raj Narain Singh’s case 
(1955) 1 SCR 290 = AIR 1954 SC 569 
{supra) the limits of “modification” were 
defined thus:— 


“An executive authority can be 
authorised to modify either existing or 
future laws but not in any essential 
feature Exactly what constitutes an es- 
sential feature cannot, be enunciated in 
genera} terms. But. this much is clear that 
it cannot include a change of policy,” 
However, in that case, the impugned 
notification was found to have travelled 
beyond the authority conferred and was 
ultra vires. 


25. In Jalan Trading Co. v. Mill 
Mazdoor Sabha, AIR 1967 SC 691 it was 
observed that in Section 36 of the Pay- 
ment of Bonus Act, 1965. the Parliament 
clearly laid down the principles and gave 
adequate guidance to the appropriate 
government in implementing its provi- 
sions. By that section, the Government 
is invested with power to exempt an es- 
tablishment or a class of establishments 
from the operation of the Act. provided 
the Government is of the opinion that. 
having regard to the financial position 
and other relevant circumstances it would 
not be in the public interest to apply all 
or any of the provisions of the Act, Thus, 
in that case. the conditions for exercise of 
that power were laid down. That was a 
clear case of permissive delegation. 


26. Recently. in Tata Iron and 
Steel Co. v. Workmen. AIR 1972 SC 1917 
it was held that the delegation of legis- 
lative power is permissible only when 
the legislative policy and principle is 
adequately laid dowm and the delegate is 
only empowered to carry out the subsidi- 
ary policy within the guidelines laid down 
by the legislature. 


27. Shri Gulab Gupta relies on 
M/s. Devi Das 'Gopal Krishnan v. State of 
Punjab AIR 1967 SC 1895.°That case is 
distinguishable. There, it was held:— 


“Under that section Section 5 of 
the Punjab General Sales Tax Act, 46 of 
1948) the legislature effaced itself in the 
matter of fixation of rates. I, did not give 
any guidance, either under that section. 
or under any other provision of the Act. 
No other provision was brought to 
our notice.” 
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28. It is succinctly laid down in 
Mohmedalli v. Union of Indig AIR 1964 
SC 980, thus— 


‘Tf, on a review of all the facts- and 
circumstances and of the relevant provi- 
sions of the statute, the Court is in a 
position to say that the legislature- had 
clearly indicated the underlying princi- 
ple of -the legislation and laid cown 
criteria and’ proper ‘standards but shad 
left the application of those principles and 
standards to individual cases in the hands 
‘of the executive, it cannot be said that 
there was excessive delegation of pcwers 
by the legislature. On the other -and, 
if a review of all those facts and cir-um-< 
stances and the provisions of the statute, 
including the preamble, leaves the Court 
guessing as to the principles and. stan 
dards, then the delegate has beer en- 
trusted not with the mere function c: ap- 
plying the law to individual cases but 
with a substantial portion of legis_ative 
power itself.” . 


29. The scheme of the Act mzy be 
recapitulated. Section 10 deals’ with 
classification of societies. Chapter H of 
‘the Act deals with registration. Chapter 
JII contains provisions for eligibilite for 
‘membership and also rights, liabilities and 
privileges of members. Section 19 
enumerates the persons who may bezome 
members, Sec. 24 provides for re=tric- 
tion on holding of share capital by a 
member (with delegated power to State 
Government). Chapter IV deals with du- 
ties. privileges, property and func; ‘of 


societies. Section 31 enacts that the socie- - . 


ties are to be bodies corporate, See. 43 
deals with funds and profits. Sec, 45 pro- 
vides for grant of State aid to soceties 
(with delegated power to State Gowern- 
ment). Section 47 modis for power to 
direct affiliation to federal society. The 
power is conferred on the State Gorern- 
ment. Chapter V deals with managenent 
of societies, Section 48 declares tha: the 
final authority in a society vests ic the 
general body of members. Section 52 con- 
fers power on the State Governmeat to 
appoint Government nominees. Sectizn 53 
provides for the power to superse=e a 
committee. Chapter VI deals with =udit, 
enquiry, inspection and supervisio= -of 
Societies. Section 58 provides for audit 
and audit-fee, with delegated pcwers. 
to the State Government to exemp: any 
class of societies from‘ payment of fee. 
Section 63 is about surcharge with gopel- 
late power to the State Government. 
Chapter VIII is about liquidation. Chapter 
IX deals with offences and penzlties. 
Chapter X deals with appeals and revi- 
gions. Section 80 confers on the State 
Government fevisional iufisdiction. Sec- 
tion 91 is the impugned section. Secton 95 
confers on the State Government tower 
fo make rules on particular subjects en- 
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umerated in sub-section (25. apart from 
the general 1 rule making power under sub- 
section (1). 


- 30. In the ident case, if the State 
Government in exercise of its delegated 


., Power under section 91 of the Act. relax- 


ed the -outside limit for supersession. 
which is prescribed in the proviso to Sec- 
tion 53. it cannot be said to be ultra vires. 
Section 53 itself contains the standards 
and guidelines for supersession. In cor- 
responding enactments of some of the 
States, supbersession can be extended upto 
four years in the aggregate. 


31. The provisions relating to sup- 
€rsession of committee, as are contained 
in Section 53 of the M. P. Act are to be 
found in the corresponding enactments of 
other States such as. Section 34 of the 
Andhra Pradesh Act. Section 41 of Bihar 
Act, -Section 81 of Gujarat Act, 
Section 72 of Madras Act, Sec- 
tion 78 Maharashtra Act, Section 30 
of Mysore Act, Section 32 of Orissa Act, 
Section 27 of Puniab Act, Section 51 of 
Rajasthan Act and Section 49 of Travan- 
core-Cochin Act. However. the period o 
supersession in the aggregate varies ae 


. different Acts. For instance. two vears in 


Bihar. Puniab and Travancore-Cochin., 
three vears in Andhra Pradesh. and four 
vears in Guiarat, Madras. Maharashtra, 
Mysore, Orissa and ‘Rajasthan. Thus in 
most of the States, the period of superses- 
sion can. be extended. from time to time. 
upto four years in the aggregate, 


32. Judged in this light. the im- 
pugned Government. orders are valid in- 
asmuch as they are within the frame-work 
of the Act, Clearly. Section 53 (1) lays 
down the conditions for supersession. In 
the present, case, the Government merely 
Telaxed the maximum duration of super- 
session fixed in the proviso to Section 53 


. 


33. Now. the question is what the 
State Government actually did by the 
first impugned order. dated Mav 24. 1971. 
AN that it has done is to relax the maxi- 
mum time limit of supersession under the 
proviso to Section 53 (3) of the Act. But 
having done so, all that it says is that 
it accords sanction or approval. The Hindi 
word used in “Swikriti Pradan Ki Jati 
Hai”. The word "“Swikriti” is authorised 
Hindi eavivalent of the word “admit”. It 
is obvious enough that the word “admit” 
does not fit in if the order of the State 
Government were to be translated into 
English. The word “Swikriti” is then a 
second éauivalent of “accent”. “approve”, 
“sanction”. “Approve” refers to a past 
act. “Sanction” refers to a future act. In 
its true context, the Order of the State 
Government can be read either as grant- 
ing approval to a past act or as granting 
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sanction to a future act. These are the two 
possible alternative interpretations. It 
seems to us quite clear that the State Gov- 


ernment merelv relaxed the rigour of the 


proviso to S. 53 (3) and granted “sanction” 
for extending the period of sunersession 
even beyond three years. But an order 
to extend ` the. period of supersession 
had then to be passed by the competent 
authority. The word “Swikriti” is not the 
appropriate standard or authorised eaul< 
valent of ‘sanction’: it is “Manzoori.” 


34. It is contended before us on 
behalf of the State Government that if 


neither accorded approval nor sanction in ` 


the above senses; what it did was that the 
Government itself extended the period 
of ‘supersession for the period specified in 
the order, that is, from November 10, 
1970 to November 9, 1971. We cannot az- 
cept this construction of the impugned 
order. Its language does not iustifv such 
a construction. The State Government's 
order was. therefore, ineffective. without 
an- order made by the Registrar or other 
competent authority, extending the period 
of supersession. 


35. The same language Is used in 
the two subsequent impugned orders of 
October 24, 1972 and May 26, 1973. 


36. ‘The result of this discussion is 
that none of the thfee impugned orders 
propria vigore extended the period of 
supersession, Each one of the three orders 
was auxiliary in nature. It merely relax~ 
ed the limit prescribed in the proviso to 
Section 53 (3) to enable the competent 
authority to extend the period of super~ 
session bevond the prescribed limit. There 
is no order of supersession made bv, anv 
competent authority extending the period 
of supersession beyond October 30, 1970. 


, 37 The next contention for the 
petitioners is that the State Government 
had no power to extend the period of 
supersession with retrospective effect. In 
our opinion, this contention must be ac- 
cepted. By order dated Mav 24. 1971 the 
period of supersession was extended: with 
effect from November 10, 1970. By the 
second order dated October 24, 1972 the 
period of supersession was extended with 
effect from November 10. 1971. And, by 
the last order dated Mav 26. 1973 the 
period of sunersession was extended with 
effect from December.10. 1972. It is only 
asovereign legislature which can enacta 
law with retrospective operation. The Par- 
liament can delegate its legislative power 
within the recognised limits Where 
powers are delegated by the legislature 


to a person or authority, it will depend 


upon the language emploved în the statu- 
tory provision, which delegates such 
Dower, whether it has empowered, in exs 
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press terms or bv necessary implication, 
such person or authority to exercise that 
power, with retrospective effect. But 
where no such language is to be found. 
the person or authority, exercising. dele- 
gated legislative functions, cannot make 
order, which can operate with rétrospec- 
tive effect. When power is delegat- 
ed to an authority bv the legis- 
lature such authority has no power to 
exercise if with retrospective effect. Inj- 
dramani y. W. R. Natu (1963) 1 SCR 
721. = (AIR 1963 SC 274) Subba Rao. J. 
in dissenting judgment. observed:-—~ 


“Unless a statute confers on the Goy- 
ernment an express power to make an 
order with retrospective effect, it cannot 
exercise such a power.” 


38. In I. T. Officer, Alleppey v. 
M. c Ponnoose, AIR 1919 SC 385 it was 
laid down:— ; 

“The Parliament can delegate its le« 
gislative power within the - recognised 
limits. Where anv rule or regulation is 
made by anv Person or authority to whom 
such powers have been delegated by the 
legislature it may oF mav not be possible 
to make the same sọ as to give retrospec« 
tive operation. It will depend on the langus 
age employed in the statutory provision 


‘ which may in express terms or by neces- 


sary implication empower the authority 
concerned to make a rule or regulation 
with retrospective effect. But where no 
such language is to be found it has been 
held by the Courts that the person or au~ 
thority exercising subordinate legislative 
functions cannot make a rule, regulation 
or bye-law which can operate with re 
trospective effect,” 


In that ruling. Grover, J.. who spoke for 
the Court, referred to the view of Subba 
Rao, J.. (supra) and observed that in that 
case the maiority did not express anv dif- 
ferent opinion-on tke point. See also 
Hukam Chand v. Union of India, (1972) 2 
SCC 601 = (AIR 1972 SC 2427). We are 
therefore. of the opinion that all the three 
orders passed by the State Government 
are ultra vires and must be struck down. 


- 39. It remains to be mentioned 
that we were asked to express our ovinion 
On the ambit of the words ‘person or per« 
sons’ in Section 53 (1) of the Act. It was - 
urged that the word ‘person’ in that sec- 
tion does not include a co-operative socie- 
tv. because of the language of the provi« 
sion. It is argued that the words ‘person | 
Or persons’ necessarily mean one or more 
human beings. but not a corporate body. 
We are unable to accept this contention. 
The word ‘person’ is not defined in the 
Act. Therefore. the expression must be 
read with the meaning ascribed to it in 
Section 3 (42) of the Genera] Clauses Act 
which reads as follows;— 
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"person? shall include any company or 
association of body of individuals, whether 
incorporated or not.”, 
There is nothing to show that this inclu< 
sive definition will be renugnant te the 
context of Section 53 {1) of the Act. We 
hold that even a corporate- body is within 
the meaning of the expression ‘pers0n oF 
persons’ as emploved in Section 53 (1). 
40. We shall now advert to tne de« 
’ cision of the Division Bench in Prem- 
narain v. Shilpakar Sahakari Maz< 
door Sangh 1971 Jab LJ 924. In thal case, 
the committee of the society was super~ 
seded on September 11, 1965. under Sec- 
tion 53 of the Act for a period of two 
years. It was extended from time to time. 
The maximum period of three years ex~< 
pired on September 10. 1968. It is said in 
the judgment: “The period has, however, 
been further extended for a peried of 
two vears by the Registrar with the sanc- 


tion of the State Government accorded | 


under S. 91 of the Act”. The contention 
before the Division Bench was that the 
period could not be extended bevono: ‘three 
years. It was held that the Government 
in exercise of its powers under Sec‘ion 91 
of the Act, relaxed the proviso to sub= 
section (3) of Section 53 of the Act to the 
extent specified in the order, and 
that this was clearly within the powers 
of the State Government. In that case. the 
_ State Government did not. by its order, 

proprio vigore extend the period of super- 
session. It merely accorded sanction bv 
relaxing the limit prescribed in the pro- 
viso to sub-section (3) of Section 53. It 
is clear from the statement of facts in 


that decision that it was the Rewistrar . 


who extended the period of supersession 
bevond three vears and that he did so by 
virtue of the aforesaid sanction. Further, 
there is nothing in the judgment to in- 
dicate that the sanction accorded ky tha 
_ State Government was with retrospec~ 
tive effect. We do not see anv error in 
that decision. so far as that point -s con- 
cerned. The other points decided -n that 
case are not for consideration before us. 


41, It was urged for the petitioners 
Ratanlal, Ramcharanlal and Naravan 
Singh (petitioners Nos. 2, 3 and 4) that 
they have been elected by the m=mbers 
of. the societv in their meeting held - on 
August 29, 1971. Ratanlal (petitioner No. 2) 
was elected President. Ramcharanlal 
(petitioner No. 3) was elected Se:zretary 
and Naravan Singh (petitioner No. 4) was 
elected Treasurer. It is urged for these 
petitioners that they be declared duly 
elected representatives of the society-peti~ 
tioner No. 1 and are entitled to manage 
the same. Thev further seek a weit of 
mandamus to the respondents to hand< 
over charge of the society to the peti- 
tieners immediately. In our opinian. this 


$ 
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relief cannot be granted. No provision of 


the Act or the rules could be 
cited by the Jearned counsel for 
the petitioners to support - such 


-an election. It is conceded that the pro~“ 


cedure for election is contained in Rule 41L 
of the M. P. Co-operative Societies Rules, 
1962. It is also conceded that the proce- 
dure laid down in the said rule was not 
followed. What was done was that one 
fine morning all the members assembled 
and held the election. We cannot, there- 
fore, declare that petitioners Nos. 2, 3 and 
4 were validly elected. As we are going 
to quash the supersession. there must be 
a fresh election according to the provi- 
Sions of the Act and. the rules. 

42. We may now sum up the con- 
clusions: 

(1) When the legislatures enact laws 
to meet the challenge of the complex so- 
cio-economic problems.. they often find it 
convenient and necessarv to delegate sub- 


sidiarv or ancillary powers to delegates. 


of their choice for carrying out the policy 
laid down by the Acts. In view of multi- 
farious activities of a welfare State they 


cannot presumably work out all the details, 


to suit the varving aspects of a complex 
situation. It must necessarily delegate the 
working out of details to the executive or 
enother agency. : 

(2) The legislature cannot abdicate 
essential legislative functions in favour of 
another authority. : $ 

(3) The essential legislative function 
consists of the determination of the le- 
gislative policy and its formulation as a 

inding rule of conduct. 

(4) The power to make subsidiary or 
encillary legislation mav be entrusted by 


the legislature to another body of its 
choice. 


(5) While so delegating. the Iegisla~ 
ture should enunciate, either expressly or 
bv implication. the poliev. principles or 
standards for the guidance of the dele- 
gate in exercising such delegated power, 


(6) Uncontrolled entrustment of 
Power without guidance amounts to ex- 
cessive delegation of legislative authority. 

(7) The legislature cannot delegate to 
the executive the power to make exemp- 
tions from the operation of an Act. with- 
out laying down the policy for guidance 
of the latter, : 

(8) As a delegated power, ‘modifica- 
tion’ does not mean or involve anv change 
of policy but is confined to alteration of 
such a character which keeps the policy 
of the Act intact and introduces such 
changes aS are appropriate to local condi- 
tions of which the executive Government 
is made the judge. 

_ (9) Where unguided discretion is con- 
ferred by the statute on the 
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executive the legislation need not 
be struck down. the Court should 


examine the principles and policy of the 
Statute. Whether guidance has been given 
mav depend upon the consideration of the 
provisions of the particular Act with 
which the Court has to deal including its 
preamble. 


(10) If the delegated authority makes 
an order in contravention of the standards 
laid down in the section or contrarv to 
the legislative policy found in the provi- 
sions of the Act. as the case mav be. the 
order of the delegate must be struck 
down, but not the section. The question 
is justiciable. 


(11) Section 91 of the M. P. Gaani 
rative Societies Act, 1961. confers a dele- 
gated power on the State Government. 
Prima fac'e, the power appears to he 
uncontrolled as no standards for its exer- 
cise are stated in the section. But the 
preamble and the provisions of the Act 
sufficiently indicate the policy. principles 
and standards for the guidance of the de- 
legate. The State Government must be 
guided by them while exercising the de- 
legated power. Section 91 does not suffer 
from the vice of excessive delegation. 


(12) In the context.of the scheme and 
obiect of the legislation and the provisions 
of the Act.as a whole the wide expression 
employed in S. 91 cannot be construed ina 
subjective sense. The opinion of the Gov- 
ernment as to the necessity or expedi- 
ency of making the order must be reach< 
ed obiectivelv. having regard to the re~ 
levant considerations and it must be Te- 
asonably tenable in a Court of law. 


(13) When power is delegated to an 
authoritv bv the legislature, such authori- 
ty cannot. unless expressly empowe 
exercise it with retrospective effect. 


(14) The word “person” fn Section 53 
of the Act includes a corporate body. such 
as, a Co-operative society. 


(15) Under S. 91 of the Act, the State 
Government has the power to relax the 
outside limit prescribed in the proviso 
to Section 53 (3) of the Act and grant 
sanction to the competent authoritv to ex- 
tend the period of supersession bevond 
three years and to the extent specified in 
the order. 


(16) Members of a co-operative socie- 
ty cannot {tust assemble and hold an elec- 
tion. An election can be held only as pre- 
scribed in the Act and the rules framed 
thereunder (Rule 41). 


43. The petition fs allowed. The 
orders passed on May 24. 1971: October 
24, 1972: and Mav 26. 1973 bv the State 
Government are quashed. We direct that 
an election shall be held forthwith under 
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the provisions of the Act and the rules 
Parties shal] bear their own costs. _ 


Petition allowed, 
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Smt. ‘Sushma Mitra, Appellant v, 
‘Madhya Pradesh State Road Transport 
Corporation. Bairagarh, Bhopal and 
others, Respondents. 
First Appeal No. 106 of 1970, D/- 19- 
~9-1973. from decree of Ist 
Addl. Dist. J., Jabalpur, D/- 30-9-1969. 


Index Note:— (A) Tort — Negligence 
= Motor accident on highway — Elbow 
of passenger on long journey on window 
sill of bus. hurt by nassing truck from 
opposite direction — Liability of drivers 
in negligence — Contributory negligence 
by passenger — Duty of drivers to pass- 
engerg —- Maxim res ipsa loauitur — Ap- 
plicability. (X-Ref:— Evidence Act (1872) 
Section 106). 


Brief Note:— (A) The plaintiff. who 
was a passenger in a bus on a long iourney 
got hurt during the davtime when the bus 
was moving on a highwav outside the 
town area. by the passing truck coming 
from the opposite direction. while the 
passenger was. resting her elbow on the 
‘window sill The bodies of the two vehi- 
cles did not come in contact with each 
other. Plaintiff. however sustained severe 
Injuries to the elbow on account of an im~< 
pact with the body of the truck. The dri- 
_vers of the two vehicles failed to bring 
before the Court the circumstances rela- 
ting to the accident. The evidence of the 
bus driver. showed that the truck coming 
from the opposite direction was visible 
from a distance and that the road was 
wide enough for the two vehicles to cross 
leaving a reasonable gap to avoid any ac« 
cident. 


- Held that ft must be inferred in the 
circumstances that both the drivers or one 
of them was guilty of negligence in com- 
fing too close while crossing each other, 
What were the factors. that led to the ac- 
cident were in the special knowledge of 
the two drivers. The circumstances there- 
fore. called for an explanation from them 
and if they failed to place the relevant 
facts before the Court. adverse inference 
must be drawn against them. (Para 10) 


The plaintiff was not guilty of cons 


' tributory negligence. It is common prata 


tice for the passengers who sit near a 
window to rest their arm on the window. 
There was no evidence that the passengers 
were cautioned not te do so. (Para 13) 
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While driving or passing a vehicle 
carrying passengers it is the dutv of the 
drivers to pass on the road at a reason- 
able distance from the other vehicle sp as 
to avoid any iniury to the passengers 
whose limbs might be protruding bevond 
’ the body of the vehicle in the ordimarv 
course, Case law ref. (Pare 22) 

Per Raina J. (Singh J. Contra): In 
a case like this, the legal maxim res ipsa 
loquitur can usefully be applied. 


(Pare 31) 
J. P. Sanghi, for Appellant: Dilip 
Naik (for No. 1) and T. 


C. Naik. (for 
. No. 4), for Respondents, : 


SINGH J.:— This is an appeal by the 
plaintiff against the dismissal of her suit 
for damages for personal iniuries suscain- 
ed in a motor accident. 


2. The facts that the plaintif? al- 
Ieged were that on June 12. 1959 she was 
going in Bus No. MPJ '1690 — belor ging 
to the Madhva Pradesh State Road Trans- 
port Corporation, from Jabalpur to Chkhin- 
dwara. A truck bearing No. MPJ 9310 
- owned by Bakhatwarsingh, defendant No. 
2. was Coming from the opposite direction. 
There was a head-on collision betweea the 
two vehicles at a distance of ahout seven 
miles from Jabalpur. As a result of this 
impact. the plaintiff received severe in- 
ffuries to her right elbow causing mu tiple 
fractures. It was further pleaded tha: the 
injuries have resulted in a permanent dis- 
ability of the right hand. Both the drivers, 
according to the case of the plaintiff, were 
driving the respective vehicles in utter 
disregard of the rules of driving and with- 
out anv regard to the safety of passergers. 
The plaintiff claimed a sum of Rupees 
73.238.80 as damages against the defen- 
dants. The first defendant in the suit 
is the Madhva Pradesh State Road 
Transport Corporation whichis the 
owner of the bus. The second defer.dant 
is Bakhatwarsingh who is the owner of 
the truck. The third defendant Dhariram 
was at the relevant time driver of the 
truck, The fourth defendant is Indian In- 
surance Pools Companies Association 
which is the insurer of the bus and the 
fifth defendant is the Northern India 
Motor Owners Insurance Co. which is the 
insurer of the truck, - 


3. The defendants 2 and 3, the 
owner and the driver of the truck. remain- 
ed ex parte. The fifth defendant, the Nor- 
thern India Motor Owners Insurance Co., 
which is the insurer of the truck. pleaded 
that the plaintiff proiected her right elbow 
outside the bus in which she was trevell- 
ing and sustained the injuries on aczount 
of her own fault knowing well that a 
vehicle was coming from opposite cirec~ 
tion. It was further pleaded that the bus 
in which she was travelling occupied a 


. lant 
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major portion of the road keeping more 
to the right than to the left. The defen- 
dant No. 4. the insurer of the bus, paid 
Rs. 2.000/- to the plaintiff. This is the 
Maximum amount which an insurer of a 
bus is liable to pav in case of an injury to 
a passenger travelling in the bus. No de- 
fence was, therefore, put forward .by de- 
fendant No. 4. The defendant No. I, the 
Corporation. which is the owner of the 
bus. denied the plaint allegations and sub= 
mitted that the plaintiff having settled 
with the insurer of the bus there was 
total discharge of liability. i 

4. The trial Court came to the 
conclusion that there was no head-on col~ 
lision between the bus and truck nor anv 
physical contact between the two. It was 
also held that plaintiff was protruding 
her elbow from the window of the bus 
and the elbow was hit bv the truck while 
crossing the bus and this is how the plain 
tiff received the injuries. In the opinion 
of the trial Court, the plaintiff herself was 
negligent in keeping out her elbow and. 
therefore. she was not entitled to any 
damages. The trial Court. however, aš- 
sessed the damages to which the plaintiff 
would have been entitled had the defen~ 
dants been guiltv of negligence. Special 
damages were assessed at Rs. 8,238.70 and 
aS Oh damages were assessed at Rs. 


5. Learned counsel for the appel- 
has first argued that the finding of 
the trial Court that there was no collision 
between the bus and the truck is not cor- 
rect. He has referred to us the statement 
of the plaintiff in this connection. The 
Plaintiff did state that the truck collided 
with the side of the bus, but she further 
said that she did not see the truck. She 
also stated that the wind screen of the bus 
was broken from the impact and pieces of 
glass struck her hand. She was unable to 
State as to what other-thing hit her hand. 
She further stated that her hand had frae- 
tured and she became slightly unconsci- 
ous. In her cross-examination the plaintiff 
Stated that she was sitting on the seat ad- 
Joining the window of the bus and that 


- she was unable to say that the truck after 


hitting her hand had proceeded ahead. Alt 
that she could say is that she had a child 
of about five or six months in her lap and 
some pleces of glass struck her hand and 
she cried that she was dving. She was 
also unable to state whether the truck 
collided with the bus in the front or from 
the side. From the evidence of the plain- 
tiff it is clear to me that she did not see 
any impact of the truck with the bus. All 
that she noticed was that there was serious 
injury to her hand which made her cry and 
she became somewhat unconscious. No evi. 
dence has been produced from the side of 
the plaintiff to show that the wind screen. 
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of the bus had really broken ar that there 
was anv dent or scratch in the bodv of 
the bus which may have been caused by 
a collision with the truck. From the evi« 
dence of Moolchand (D. W. 1). who was 
@river of the bus. it is clear that the truck 
never came in contact with the body of 
the bus. The plaintiff received injurv to 
her hand when the truck crossed the bus. 
The plaintiff was sitting in the fourth row 
near the window. She had received in- 
jury to her right elbow. Similar is the 
statement of the conductor of the bus 
Jahid Ali D. W. 2). It is clear from the 
evidence of these two witnesses that there 
was absolutely no contact of the body of 
the bus with the body of the truck. The 
truck onlv hit the elbow of the plainttiff. 
The manner in which the accident hap- 
pened goes to show that the plaintiff. who 
was sitting near the window on the fourth 
row had kept her right.arm.on the window 
sill and the elbow was protruding outside 
the window. The truck while crossing the 
bus hit the elbow of the plaintiff as a 
result of which the elbow was fractured. 
On the evidence produced. I am not pre- 
pared to accept the contention that there 
bile EOT ouo between the bus and the 
uck. 


6 The next point argued by the 
learned counsel is that even on the find- 
ing that the truck while crossing the bus 
hit the plaintiff’s elbow which was pro- 
truding from the window. the drivers of 
the bus and the truck both must be held 
to be guilty of negligence. It is further 
argued that in the long journey if a pass- 
enger sitting in a bus keeps his elbow out 
it cannot be said that he has been 
guilty of contributory negligence. 


Ta It cannot be disputed that the 
driver of a bus which carries passengers 
owes a dutv of care for the safety of 
passengers. While driving he must have 
the passengers in contemplation and he 
must avoid acts or omissions which can 
yeasonably be foreseen to injure them and 
in deciding what acts or omissions he 
should avoid. he must bear in mind the 
normal habits of passengers. It is a matter 
of common experience that passengers 
who sit adioining a window very often 
Test their atm on the window sill. by which 
act the elbow protects outside the window. 
The driver of the bus must have these 
passengers also in contemplation and. 
therefore. while overtaking er crossing 
another vehicle on the road he must not 
come too close to the vehicle that is over- 
taken or crossed and he must leave suffi- 
cient gap between the vehicles to. avoid 
injury to these passengers. The driver of 
a vehicle coming from the opposite direc~ 
tion owes a similar dutv while crossing 
a passenger bus. He too must have in con- 
teraplation passengers sitting near the 
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windows of the oncoming bus who may 
have their hands resting on the windows, 
and in crossing the bus he must not only 
avoid contact with the body of the bus 
but he must also avoid coming in contact 
with the elbow of anv passenger that may 
be resting on the window and projecting 
Outside the body of the bus. He must. 
therefore, take precautions to move to hig 
near side and leave sufficient gap for Dre- 
venting any mishan. ` 


8 Even if the act of a passenger 
in resting his arm on the window of the 
bus in which he travels mav be regarded 
a negligent or a foolish act. to which as~ 
pect, I shall come later, it cannot be held 
that the driver of the bus and the driver 
of the vehicle crossing the bus owe no duty 
to such passengers, This habit of passen- 
gers is so common that even if it ba 
negligent or foolish it must enter into con~ 
templation of a reasonable driver: for the 
foresight of a reasonable man, on the 
basis of which cases of negligence have 
to be solved, takes into account also com~ 
mon negligence in human behaviour. A 
reasonable driver “will guard against the 
possible negligence of others when ex 
perience shows such negligence to be 
common” and though “not bound to anti- 
cipate fully in all its forms”, he is not en« 
titled to put out of consideration “the 
teachings of experience as to the form 
those follies take:” (London Passenger 
Transport Board v. Upson 1949 AC 155 
(HL) pp. 173 & 175). Judged from this 
standard it is clear that the driver of the 
bus in which the plaintiff was travelling 
and the driver of the truck which crossed 
the bus both owed a duty of care for the 
safety of the plaintiff notwithstanding 
the fact that she was resting her arm on 
the window of the bus and her elbow was 
projecting outside the bus. 


9. I have not been. referred to any 
Indian or English authority in which a 
duty of care may have been recognised 


. in favour of a passenger who keeps his 


elbow out. But absence of a direct pre- 
cedent to cover the facts of the instant 
ease does not imply that no duty situation 
can be recognised in this case. As held 
in M. P. S. R. T. C. v Mst Basantibai 
1971 MPWR 517 when auestions of this 
nature arise for the first time thev have 
to be solved on the well-known principle 


. enunciated by Lord Atkin in Donoghue v. 


Stevenson 1932 AC 562. ' 


“You must take reasonable care to 
avoid acts or omissions which vou | can 
reasonably foresee would be likely to in- 
jure your neighbour. Who, then, in law 
is my neighbour? The answer seems to 
be—-persons who are so closely and direct- 
lv affected by mv act that I ought reason~ 
ably to have them in contemplation as be- 


-i aai 
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ing so affected when I am directing my 
mind to the acts or omissions which are 
called in question.” (p. 580). 


It fg this principle that I have kew in 
mind in reaching the conclusion that duty 
of care was owed to the plaintiff by both 
the drivers concerned in this case. 


10. The question then is whether 
the plaintiff has been able to make eut a 
ease of negligence against the two drivérs 
or any one of them. The fact that the 
plaintiff's elbow, which was resting on a 
window of the bus, was injured by 2om~ 
ing in contact with some part of the ruck 
itself shows that the two vehicles crossed 
each other leaving only a little gan in be- 
tween. The plaintiff was sitting in one of 
the seats in the fourth row and she has 
hardly any idea as to how the accdent 
occurred. The only persons who could give 
any reliable information as to how the 
two vehicles came so close resulting in 
the accident are the two drivers. . The 
driver of the bus has entered the witness 
box, He is Moolchand (D. W. 1). He said 
that the truck which was coming fror the 
opposite direction was visible from a 
furlong and that he took his vehicl to 
his near side at the time when the -ruck 
erossed. According to this witness, the bus 
and the truck were both running, when 
they crossed each other. at a speed of 
about 25 to 30 miles. He does not. how~ 
ever. state as to how much width of the 
road he was covering while crossing the 
truck and whether he had left enough 
space for the truck to cross. Jahil. Ali 
{D. W. 2) is the conductor of the bus, At 
the time when the accident happened he 
Was issuing tickets to some passengers. He 
stated that his vehicle, i. e, the bus. was 
‘on the side of the road and two o? its 
wheels were in the katcha portion and the 
remaining two on the metalled portion of 
the road. This statement of the witness ob- 
_ viously relates to the position of the bus 

when it was stopped after the accident. 
At the time when the accident haprened 
he was busv in issuing tickets anc he 
could hardlv have any idea as to how 
much width of the road was covered by 
the bus. All that one can make out. from 
the statement of these two witnesses is 
that the truck coming from the opposite 
direction was visible from a distance and 
that the road was wide enough for the two 
vehicles to cross leaving a reasonable gap 
to avoid anv accident, even though the 
vehicles were moving at a speed of twenty- 
five or thirty miles. When the vehicles 
came so close while crossing each other 
as to injure the elbow of the plaintiff. it 
must be inferred in these circumstances 
that both the drivers or one of them was 
guilty of negligence in coming too close 
while crossing each other. What wer2 the 
factors that led to the accident were in 


- Denning, LJ., d 


` Sushma Mitra v. M. P. S. R. T. Corpn. (Singh J.) [Prs. 9-12] M.P. 91 


the special knowledge of tke two drīvers. 
The circumstances, therefore, call for an 
explanation from them and if thev fail to 
place the relevant facts before the Court. 
Hayere inference must be drawn avainst). 
them. 


11. There fs ample authority in 
support of this line of approach. In Baker 
v. Market Harborough Industrial Co- 
operative Society Ltd. (1953) 1 WLR 1472. 
ealing with a case of col- 
lision, observed: 


“Every dav. proof of the collision fs 
held to be sufficient to call on the two 
defendants for an answer. Never do they 
both escape liability. One or other is held 
fo blame, and sometimes both. If each of 
the drivers were alive and neither chose 
to give evidence, the court would .unhesi-« 
tatingly hold that both were to blame.” 
(p. 1476) 

In the same case Somervell. LJ said: 

“If his (the plaintiff's) difficulties are 
due to anv failure of “A” or “B” of both 
to call available evidence, adverse infe- 
Tence may be drawn”, fp. '1475) ’ 


Baker’s case was cited as an authority by 
Denning LJ in Roe v. Ministry of Health 
1954-2 All ER 131 for the following gene 
ral proposition: 


“Tf an injured person shows that one 
or other or both of two persons iniured 
him, but cannot sav which of them it was, 
then he is not defeated altogether, He can 
rae = each of them for an explanation.” 

p. 137) 


The defendants. when they are the best 
persons to tell the story of the accident, 
cannot by withholding evidence defeat the 
plaintiff on the abstract doctrine of bur~ 
den of. proof. If they do not disclose re- 
levant information. adverse inference 
must be drawn and the Court mav hold 
that both were to blame. It would be an- 
other matter if after all the available eyi- 
dence is produced by the defendants the 
Court is vet unable to decide as to whe- 
ther Jt was the negligence of both or A’s 
or B's that caused the accident: in -reh a 
situation, which is possible only in excep- 
tional cases, the plaintiff mav fail: (Sea 
Baker’s case p. 1475 (Somervell. LJ).) 


12. Now. let us apply these prin= 
ciples to the facts of the instant case. As 
already stated, the two drivers were the 
best persons to give evidence as to the 
circumstances that led to the accident and 
the plaintiff had no knowledge of these 
circumstances. The driver of the truck re« 
mained ex parte and did not offer anv evja 
dence. The driver of the bus did enter the 
witness box but he did not state the res 
levant facts. The two drivers have thus 
failed to bring before the Court the cire 
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cumstances relating to the accident. Pre- 
sumption must. therefore. be drawn 
against them and it must be held that 
both were liable in negligence to the 
plaintiff, 


13. The next auestion is whether 
the defendants have ‘proved that ‘the 
plaintiff was guilty of contributory negli- 
gence. A defence of contributory negli- 


gence requires that the defendants must’ 


prove that the plaintiff failed to take re- 
asonable care of her own safety which was 
a contributory factor to the accident which 
caused her damage: (Winfield on Tort, 
8th edition p. 107). The defendants’ case 
on this point is that in resting her arm on 
the window sill the plaintiff failed to, take 
reasonable care of her safety and this was 
a contributory factor to the accident. I 
have already said that it is common pra- 
ctice for the passengers who sit near a 
window to rest their arm on the window. 
There is no evidence that -the passengers 
are cautioned not to do so. On the roads 
outside a town the traffic is not heavv and 
there is usually ample space for the vehi- 
cles to pass each other without coming too 
close and it is rare for an accident to hap- 
pen in the manner it has happened în the 
instant case. There is also no evidence that 
the truck while crossing the bus blew its 
horn or that the plaintiff continued to 
rest her elbow in the window, although 
she had knowledge that the truck was 
crossing the bus. Having regard to the 
speed at which the two vehicles were 
moving. they must have crossed each 
other in a split second leaving no time 
for the plaintiff to withdraw her hand 
after seeing the ‘truck. In these circums- 
tances. I do not think that the plaintiff 
can be said to have failed to take rea- 
sonable care of her safety in resting her 
arm on the window of the bus. After all 
“a reasonable man does not mean a Dara- 
gon of circumspection” and if most of the 
passengers behave in the manner the 
plaintiff did. it would not be right ta hold 
that a reasonable man would have be- 
haved in a different manner: (See 
A. C. Billings & Sons Ltd. v. Riden, 1958 


AC 240 at p. 255). The learned counsel for 


the defendants has referred to us Foo 
Kok Food v. Yap Hai Chwee. 1972 ACJ 
385 a case decided bv the ‘High Court of 
Kuala Lumpur (Malavasia). In that case 
it was held that while travelling in a car 
along a thoroughfare of the Federal 
Capital where traffic is heavy a passen- 
ger ought to be conscious that it is ex- 
tremely dangerous to rest his arm on the 
door window. Two earlier cases decided 
by the same High Court in 1940 were 
distinguished on the ground that there 
‘was tremendous increase in the volume 
of traffic since then and the design of the 
motor vehicles had also been changed. It 
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was further pointed out that in the earlier 
cases the accident happened outside the. 
town where the traffic was not heavy. The 
considerations which . prevailed in the 
Malayasian case of Yap Hai Chwee are not 
present in the case before us. The accident 
here happened not in a crowded street but 
in the countryside where the traffic is 


“not heavy. The desin of the passenger 


buses here still makes the window a natu- 
ral rest for the arm. For these reasons. the 
decision in the case of Yap Hai Chwee 
cannot be applied. The facts of the instant 
case are nearer to the facts of the two 
earlier Malavasian cases referred to in Yap 
Hai Chwee’s case. I am. therefore. of 
opinion that the defendants have failed to 
prove that the plaintiff was guilty of 
contributory negligence. 


14. The defendants have not chal- 
lenged the assessment of damages made 
by the trial Court. The plaintiff is, there- 
fore, entitled ta recover as damages Rs. 
23.238.70 She has already been paid Rs. 
2.000/- by the insurer of the bus and the 
amount to be decreed must be reduced to 
that extent. The plaintiff will get a de- 
cree for recovery of Rs. 21.238.70 against 
all the defendants-respondents. 


15. The appeal is allowed, The 
plaintiff's suit is decreed for a sum of 
Rs. 21,238.70 against defendants 1, 2. 3 and 
5 who are respondents 1 to 4 in this ap- 
peal. These defendants shall bear their 
own costs and pav the costs of the plain- 
tiff of both the Couris. 


16. P. S.—I have read the opinion 
of mv learned brother before its delivery 
and I am happy to find that the conclu- 
Sion reached bv us is in accord with two 
Indian authorities r2ferred to by him. I, 
however, feel some difficulty on the aques- 
tion of applicability of the maxim res 
ipsa loquitur. The res must tell a clear and 
unambiguous story before the maxim is 
applied and it seems extremelv doubtful 
to me that the maxim applies to a case of 
two or more defendants who are. not in 
law responsible for the acts of each other 
and when negligencs of all or anv one of 
them could have caused the accident. 
Mere happening of the accident in such 
cases is' insufficient evidence against any 
of the defendants. However. if defendants 
are the best persons to know how. the ac- 
cident occurred. negligence mav be taken 


` to be established against them. as in the 


instant case, bv drawing adverse inference 
if they fail to disclose relevant informa- 
tion. or produce available evidence. But 
this, in mv opinion, is not the same thing 
&s res ipsa loquitur. - 


RAINA J.:— 17. Lentirely agree with 
my learned brother that this appeal should 
be allowed on the terms proposed by hi 
in paragraph 15 and I also generally agree 
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with the line of reasoning adapted by him 
but I would like to add a few words of my 
own, 1 

18. This case raises some import- 
ant auestions of law arising in an action 
based on negligence. Plaintiff was travel- 
ling in the Bus No. M. P. J. 1690 be ong~ 
ing to Madhva Pradesh State Road ‘T-ans- 
port Corporation from Jabalpur to Chhin- 
dwara. At a distance of 7 miles from Jabal- 
pur on the Jabalpur-Nagpur road an ac- 
cident took place while the Bus cr3ssed 
the truck No. M. P. J. 9310 ownec bv 
Bakhtawar Singh defendant No. 2. coming 
from the opposite direction. It is clear 
that there was no collision because the 
evidence shows that the bodies of the two 
‘ wehicles did not come in contact with each 
other. Plaintiff. however. sustained s2vere 
injuries to the elbow of her righi hand on 
account of an impact with the bod7 of 
the truck. Learned counsel for both the 
sides accepted this position. The question 
for consideration is whether. the defen- 
dants can be adiudged liable in these cir- 
cumstances, 


19. This is not a case where a 
Passenger has been iniured while stretch- 
ing his arm outside the window of a mov- 
ing vehicle. In thai case the legal position 
might have been different. If the plzeintiff 
had stretched out her hand outside the 
window she was bound to sustain inturies 
on her hand and fingers but from the 
medical evidence it is clear that the in- 
jury was to the elbow and to no other 
part of the body. It can, therefore. be 
reasonably inferred that the plaintif got 
hurt by the passing truck while she was 
restine her elbow on the window sill The 
trial Court held the plaintiff respoasible 
for the accident in these circumstances 
and dismissed her claim. The view laken 
by him does not appear to be correct. 


20.' The duty of a person who 
drives or rides a vehicle on the highway 
is to use reasonable care to avoid ceusing 
damage to persons. vehicles or prcpertv 
of any kind on or adioining the highway. 
Reasonable care in this connection means 
the care which an ordinarv skilful driver 
or rider would have exercised unde: the 
pee cae ie (Charles Worth on Hegli- 
co Fifth Edition page 810. parazraph 

It is a well-known rule of the road 
that when two vehicles are approaching 
each other from opposite directions. each 
must go on the left for the purpose of 
allowing the other to pass. Failure to ob- 
serve this rule is prima facie eviderce of 
negligence Vide paragraphs 812 and 816 

21. The dictum of Lord Atkin in 
1932 AC 562 that you must take reascnable 
care to avoid acts or omissions whica you 
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can reasonably foresee would be likely to 
injure vour neighbour furnishes the 
standard of care expected of a driver of 
a motor. vehicle or other person whenever 
the question of his negligence is in issue. 
Thus to determine when an act is negli- 
gent. it is relevant to determine whether 
any reasonable person could foresee that 
the act would cause damage. In Daborn v. ~ 
Bath Tramwavs Motor Co. Ltd. 

(1946) 2 All ER 333. Asquith LJ said “in 
determining whether a party is negligent 
the standard of reasonable care is that 
which can reasonably be demanded in the 
circumstances.” My Jearned brother has 
Tightly pointed out in paragraph 7 that 
while driving the driver must have in con- 
templation the normal habits of the pas- 
sengers and he must avoid acts or omis- 
sions which can reasonably be foreseen +o 
injure them. ; 

_ 22. Resting elbow on a window 
sill by a passenger is an extremely com~ 
mon Practice. Passengers travelling in a | 
bus on a long journev are bound to rest 
their elbow on the window sill particular 
ly when it is moving on a highwav out- 
side the town area. and this must be taken 
into account by any driver of a vehicle 
for the purpose of negotiating his vehicle 
in motion so as to avoid risk to the pas- 
sengers. In streets of big towns it is a 
common experience to find Rikshaws, 
Tongas loaded with children whose vari- 
ous limbs protrude outside the vehicle. 
The driver of a vehicle cannot. therefore, 
be absolved from negligence merely on 
the ground that he passed his vehicle 
in such a manner that its body did not 
come into contact with the body of an- 
other vehicle carrving passengers on the 
road. While driving or passing a vehicle 
carrying passengers it is the dutv of the 
drivers to pass on the road at a reason- 
able distance from the other vehicle so 
as to avoid anv injury to the passengers 
whose limbs might be protruding beyond 
the body of the vehicle in the ordinary 
course. 


23. In extremely crowded areas of 
the town it is no doubt necessary for the 
vehicles to cross or overtake other vehj- 
cles at verv close quarters but if this is 
done slowly after cautioning the passen- 
gers in the other vehicle bv blowing horn, 
the driver of the vehicle may not be ad- 
judged guiltv of negligence if in spite of 
this some one gets hurt. Passengers trav- 
elling in motor vehicles in crowded areas 
no doubt owe a responsibility to keep 
their limbs within the motor vehicles but 
on long journeys it would be too much 
to expect a passenger not to allow anv 
part of his body to protrude at all bevond 
the body of the vehicle. Resting of elbow 
on a window sill. as stated above. is ex- 
tremely common even for passengers of 
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reasonable prudence and. therefore. the 
plaintiff cannot be held guilty of contri- 
butorv negligence. 7 

24. . Contributory negligence is an 
expression meaning negligence on the 
part of the plaintiff materially contribut- 
ing to the injurv. It does not mean breach 
of anv duty on the part of the plaintift 


It means the failure by a person to use. 


reasonable care for the safety of himself 
or his propertv. so that he becomes the 
author of his own wrong, (Charles Worth 
on Negligence. Fifth Edition, Paragraph 
11004, page 1003). 


25. The standard of care in con= 
4ributory negligence is what is reasonable 
in the cireumstances and this in most cases 
corresponds to the standard of care in ne- 
gligence. A. C. Billings & Sons Ltd. v. 
Riden, 1958 AC 240. Although contributory 
negligence does not depend on a duty of 
tare it does depend on foreseeabilitv. Just 
as actionable negligence requires the forex 
seeability of harm to others. so contribu~ 
tory negligence requires the foreseeability 
of harm to oneself. A person is guilty of 
contributory negligence if he ought re- 
asonably to: have foreseen that. if he did 
not act as a reasonably prudent man he 
might hurt himself, in doing a parti- 
cular act. (Vide Clerk & Lindsell on Torts. 
Thirteenth Edition, Page 984). Contribu- 
torv negligence. must involve a risk that 
is unreasonable under all the circumst- 
ances and the conduct of the plaintiff is 
to be evaluated in its setting in the cir- 
cumstances of , each case allowing the 
plaintiff to make assumntions that are 
reasonable. The plaintiff may expect that 
the defendant will act as a reasonable 
man, Reasonable expectations of safety 
are just as much a part of ordinary pru- 
dent conduct as are expectations of dan- 
ger. The scope of the risk engendered bv 
the plaintiff's conduct must not be assess~ 
ed with undue refinement. It must be ap- 
proached in a spirit of healthy common-~ 
sense. 


26. In State of Puniab v. Smt. 
Guranwanti, AIR 1960 Punj 490, the Pun- 
jab High Court dealt with a case of a 
somewhat similar nature where a passen- 
ger travelling in a bus was injured while 
resting his elbow on the window. The 
following observations in paragraph if of 
that case are pertinent. 


“It is well known that often passen- 
gers travel with their elbows resting on 
the window of the car. There is no pro- 
hibition against it. The vlaintiff at that 


time of the morning considering the state. 


of traffic cannot be said to have failed to 
use reasonable care for her safety bv 
resting her elbow on the window.” 

27. A similar view was expressed 


by Rajasthan High Court in Roormal v. 


Sushma Mitra v. M. P., S. R. T. Corpn. (Raina J.J ALL R, 


Jankilal ILR (1962) 12 Rai 128, In that 
case the plaintiff was held to be not guilty 
of non-excusable negligence when he got 
injured while keeping his hand slightly, 
outside the window of a moving bus af 
the time of the accident. It would be per- 
tinent here to refer to the following state< 
ment of law in Halsburv’s Laws of En~ 
gland 3rd Edition. 28 Volume (1959) at 
page 90 which was relied upon in that 
case: . 

“A. person is guilty of contributory 
negligence if he ought reasonably to have 
foreseen, if he did not act as a reasonably 
prudent man, he might hurt himself. The - 
plaintiff is not usually bound to foresee 
that another person may be negligent un- 
less experience shows a particular form 
of negligence to be common in the circum= 
stances, If negligence on the part of the 
defendant is proved and contributory ne- 
sligence by the plaintiff is at best a matter 
of doubt, the defendant alone is liable,” 


28. It was observed at page 140 
in that case that it is a question of fact in 
each case to determine whether the want 
of knowledge by the plaintiff of an exist+ 
ing danger was so unreasonable in what 
he did that it constituted contributory. 
negligence, 


29, Bearing in mind the principles 
referred to above it is clear that the plain~ 
tiff cannot ‘be held to be guilty of con~ 
tributory negligence in the circumstances 
of this case. It is true that in crowded 
streets of big towns the passengers, who 
are adult are expected to keep their limbs 
within the carriage and contributorv ne< 
gligence mav be inferred in certain cir-< 
cumstances if they fail to take this safety, 
measure but here we are dealing with a 
case where the plaintiff was injured while 
moving on a highway outside the limits 
of the town. In such a ease even a man of 
ordinary prudence would rest his elbow 
on the window sill and he cannot be ex- 
pected to foresee any harm to himself in 
doing so. The learned trial Judge was. 
therefore, in error in holding that the 
Plaintiff was negligent in resting her 
elbow on the window sill and this was the 
proximate cause of the accident. 


30. ‘The accident in this case mus? 
necessarily be presumed to be as a result 
of the negligence of the drivers of either 
or both the -vehicles in question. 


31. In a case like this. in mv view. 
the legal maxim res ipsa loquitur can use- 
fully be applied. This doctrine is usuallv 
emploved in action for injuries due to ne- 
gligence where patent facts concerning the 
case are by themselves sufficient to es- 
tablish negligence. The literal meaning of 
the maxim is that the thing speaks for 
itself. The doctrine does not apply where 
the cause of accident is known. The res 
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ean only speak so as fo throw the infer2nce 
of fault upon the defendants in some vases 
where the act of the defendent is mex~ 
plained. The maxim does not mean that 
negligence is to be inferred merely be~ 
cause someone is hurt, It means thal the 
circumstances are so to speak eloauest of 
the negligence of somebody which braught 
about the state of things which are tom~< 
plained of. 


32. In M. F. State Road Transport 
Corporation v. Munnabai, 1968 Jab LJ 153 
ft was held that the applicability of the 
doctrine is merely a rule of evidence re- 
lating to burden of proof. Thus in varti- 
cular cases the facts which are estazlish« 
ed may be shown clearly suggestive <f the 
inference that unless the defendant is able 
to satisfy the Court that accident was not 
attributable to his negligence. the find~ 
ing would go against him. 


33. In this case too it is clea” that 
the accident was due to the fact tha’. two 
motor vehicles crossed each other at a 
very close range so asto cause hurt ~> the 
appellant. Now an accident of this rature 
can be due to the negligence of the driver 
of either vehicle or of both. While zross- 
ing. the usual practice sf a careful ériver 
is to move his vehicle to the left leaving 
sufficient space for the other vehic2 to 
pass at a safe distance. In the instand case 
there is no map of the spot and, therefore, 
ft is not possible to sav which oi the 
drivers was at fault. Moolchand (D. W. 1), 
the driver of the bus in which the appel- 
lant was travelling entered the wetness 
box but did not sav anvthing whicl may 
suggest that the driver of the truck “vas at 
fault. He testified that he could see the 
truck from a distance of one furlone and 
had moved his vehicle to his side. But 
it is difficult to ascertain clearly from his 
evidence whether the driver of the truck 
was at fault in passing at close range be- 
cause it would appear from the test nony 
of the conductor of the bus. namely. Jahi- 
dali (P. W. 2) that the metalled portion of 
the road at the point of crossing wa: only 
12 feet. Evidently both the vehicles could 
not, therefore, cross each other w-thout 
leaving the road sufficiently by moving 
the vehicle into the Kuchcha portiom. be- 
cause otherwise there would have teen a 
collision, the average width of the vehicle 

‘being 8 feet. The testimony of the con- 
ductor is not of anv value for the pur- 
pose of determining as to which o? the 


drivers was negligent because it aTpears . 


from his evidence that immediately >efore 
the accident he was busy in issuing tic- 
kets. His attention was drawn towards the 
vehicle onlv after the accident. He no Joubt 
savs that two of the wheels of the bus 
were jn the Kuchcha and two on the Pucca 
portion of the road but. this by itself is 
not sufficient to show that there was no 
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negligence on the part of the bus-driver 
unless we know as to what extent the bus 
had moved into Kuchcha portion. as the 
metalled portion of the road was_ too 
narrow being only 12 feet wide. 


34. As for the truck-driver, he 
bas not entered the witness box to ex- 
plain the circumstances of the accident. 


35. As neither the bus-driver nor 
the truck-driver has placed any material 
before this Court to come to a conclusion 
that there was no negligence on their 
part the conclusion js irresistible that both 
were negligent. It appears that the road 
being narrow both of them were reluctant 
to leave the road sufficiently with the 
Tesult that they crossed each other at a 
very close range with the result that the 
appellant who was resting her elbow on 
the window sill got injured. 


36. My learned brother has cited 
two English decisions namely. Baker v. 
Market Harborough (Industrial Co- 
operative Society Ltd (1953) 1 WLR 1472 
and Roe v. Ministry of Health (1954) 2 
All ER 131 wherein it was held that when 
the defendants are the best persons to 
tell the story of the accident. thev can- 
not by withholding evidence defeat the 
plaintiff on the abstract doctrine of bur- 
den of proof. The principle ae down in 
these cães appears to be a salutary one 
and must be accepted. Where the cir- 
cumstances of the accident point 
to the negligence of the defen- 
dants who are the best persons to say 
how it occurred and thev on their part da 
not place any materieal before the Court 
to absolve them of the responsibility for 
the act. it must be held that both are ne- 
gligent, I. therefore. agree with my learn-< 
ed brother (Singh J.) that the drivers of 
both the vehicles must be held responsi- 
ble for the accident and the appeal must 
be allowed on the terms proposed by him, 


Appeals allowed. 
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‘Brief Note:— (A) Where in a suit for 
eviction after the expirv of a lease on the 
defence, being taken that under a com- 
promise the term of the lease was extend- 
ed by 10 vears the plaintiff made an ap- 
plication (without admitting the agree- 
ment) that even if such an agreement took 
place they were entitled tọ.a decree for 
possession under O. 12. R. 6 since the ex- 
tended term had also expired. it was open 
to the court to base a iudgment under 
Order 12 Rule 6 against the defendant on 
the basis of his pwn admissions beeause it 
is clear from the case as set up by him 
that he was not entitled to continue in 
possession in any case. after the expiry 
of the fresh term of 10 vears. Civil Revn. 
No. 385 of 1962 D/- 26-10-1962 (Madh 
Pra) Foll. (Para 14) 


The word “otherwise” in Order 12 
Rule 6 clearly indicates that it is open to 
the Court to base the judgment on state- 
ments made bv a party not onlv in the 
pleadings but also de hors the pleadings. 
Such admissions may be made either 
expressly or constructively. (Para 9) 


It is no doubt true that ordinarily the 
plaintiff is entitled to a relief onlv on the 
basis of the cause of action stated in the 
plaint but it is open to the Court in suit- 
able cases to afford a relief on the basis 
of the case as set up by the defeydant. In 
such a case. there is no preiudice to the 
defendant because the relief legitimatelv 
springs from the case as set up by him. 
a 1948 Nag 1 and 1971 MPLJ (SN) 79. 

(Para 11) 


a L., Jain, for Appellants, M, Z. 
Hasan, for Respondents. 
RAINA J.:— This is an appeal by the 


defendants from the judgment and decree 
of the Court of Second Additional Dist- 
rict Judge, Jabalpur under Order 12, 
Rule 6 of the Code of Civil Procedure. 


2. The subject matter of the suit 
is a Cinema House formerly known as 
‘Gulab Talkies’ and now ‘Central Talkies’ 
Jabalpur. The said house belongs to 
the plaintiffs and the defendants-ap- 
pellants have been in occupation 
thereof under a _ registered lease 
deed dated 26-1-1950 on a monthly rent 
of Rs. 800/~ for a period of 9 vears com- 
mencing from 26-1-1950. According to the 
plaintiffs the lease expired on 25-1-1959 
but as the defendants failed to vacate in 
spite of notices the plaintiffs filed a suit 
for eviction of the defendants and for 
arrears of rent etc. 


. 3 The suit was resisted by the de 
fendants appellants on various grounds. 
The defendants admitted that according 
to the terms of the lease it was to ex- 
pire on the 25th Januarv. 1959 but they 
pleaded that on 2-1-1959. there was a 
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fresh agreement between the parties ac- 
cording to which the plaintiffs agreed that 
the Cinema House would be leased out for 
a period of 10 vears on the same terms 
and conditions as before except that the 
monthly rent would be enhanced to Rs. 
850/-. The plaintiffs further agreed to 
execute and register a deed of lease and 
pending execution and registration there 
of the defendants were to continue in pos 
session as tenants holding over on a mon- 
thly rent of Rs. 800/- and were not liable 
to be evicted. On the basis of this agree~ 
ment for renewal of the lease the defen~ 
dants filed a cross suit for specific per- 
formance of the agreement. During the 
pendency of the suit the defendants filed 
an application under Order 23. Rule 3 of 
the Code of Civil Procedure on 24-9-1964 
that the suit was campromised between 
the parties in 1963 and Rs. 12.000/- were 
paid to the plaintiffs in pursuance of the 
compromise, The principal terms of the 
compromise were that the defendant shalt 
pay rent at the rate of Rs. 850/- per month 
starting from 26-1-1959 and will execute 
a fresh lease deed for a period of ten years 
starting from the 26th Januarv, 1959 on 
the same terms and conditions as before, 


A, The plaintiffs in their reply 
dated 20-10-1964 to the application dated 
24-9-1964 admitted. receipt of Rs. 12.000/ 
towards the arrears of rent but denied the 
alleged compromise. On 22-6-1970 the 
plaintiffs filed an application under 
Order 12,.Rule 6 of the Code of Civil Pro« 
cedure fora decree for eviction of the de- 
fendants from the suit premises and re 
covery of the arrears of rent 
for mesne  orofits at  leasf 
800/- per mensem, 
The application though opposed was allow= 


ed by the trial Court and a decree for 


eviction was passed against the defendants 
and also for arrears of rent at Rs. 900/~ 
from 26-12-1958 to 25-1-1959. and mesne 
profits from 26-1-1959 till the recovery of 
possession at the rate-of Rs. 800/- per 
mensem. Being aggrieved by this decision 
the defendants have. come up in appeal 
before this Court. 


5. Order 12. Rule 6 of the Code of 
Civil Procedure reads as under: 

“Any party may, at anv stage of the 
sult, where admissions of fact have been 
made, either on the pleadings. or other« 
wise, applv to the Court for such judg- 
mient of order as upcn such admissions he 
may be entitled to, without waiting for 
the determination of any other souestion 
between the parties: and the Court mav 
upon such application make such order. oF 
give such judgment, as the Court. may 
think just.’ = 


The aforesaid Rule enables either party 
at any stage of the sult to move for iudg« 
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ment on the admissions which have been 
made ‚by either side. The admissions 
lon which the judgment under this Rule 
may be based may be either on the plead- 
fngs or otherwise. 

‘6 We now proceed to consider 
whether the trial Court was right in giv- 
ing a judgment in favour of the plaintiff 
in the circumstances of this case. 


7. The defendants in their written 
statement pleaded an agreement between 
the parties on 2-1-1959 according to which 
the plaintiffs agreed: to grant the lea-e of 
the Cinema House for a further pericd of 
10 years on the same terms and ccndi- 
tions as before on an enhanced reni. of 
Rs. 850/- per month vide paragraph 18 of 
the written statement. Although the piain- 
tiffs did not admit such an agreemen’. but 
their contention is that even if such an 
agreement took place and the defendants 
were entitled to a lease of Cinema Fouse 
for a further period of 10 vears. the lease 
according to the alleged agreement would 
expire in the vear 1969. and, therefore, 
even if the defendants’ case, as pleaded, is 
correct, they are not entitled to con inue 
in possession of the provertv after the 
expiry of the lease on 26-1-1969 and the 
plaintiffs could claim eviction of the de- 
fendants on the basis of their own ad- 
missions, 


8. The learned counsel for the de~ 
fendants-appellants attempted to repel 
the aforesaid contention of the plaintiffs 
on two grounds. In the first place if was 
marged that the case of the defendarts as 
pleaded in the written statement is that 
after the expiry of the original lease on 
26-1-59 the defendants were to contirue in 
possession of the propertv as tenants-hold- 
ing over until the fresh lease-deed was 
executed and that the fresh period d£ 10 
‘years was to be computed not from the 
date on which the original lease expired 
but from the date on which the -ease- 
deed was executed. We do not find any 
merit in this contention. The written state- 
ment is not at all clear on this poimt in- 
asmuch as it has not been pleaded that the 
fresh term of 10 vears was to commence 
from the date of the execution of the 
Jease-deed and not from the date cf the 
expiry of the original lease. However in 
paragraph 11 of the renlv dated 10-2-1959 
to the application for appointment ef re~ 
ceiver as well as in paragraph 1 of the 
reply dated 29-6-1970 to the plaiatiff’s 
application for judgment on admission 
under Order 12. Rule 6 the deferdants 
clearly stated that fresh term of lease 
was to cornmence from the date ož the 
expiry of the first lease. Even in tre ap- 
plication for recording the compromise 
under Order 23. Rule 3 of the Coce of 
Civil Procedure, it is stated in clause ‘J’ 
of paragraph 1 that the period of lease 
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shall be 10 years starting from 25th Janu= 
ary. 1959. This contention must, theres 
fore, be rejected, 

9 The next contention of the 
Tearned counsel for the appellants is that 
the plaintiff cannot succeed on a case not 
pleaded by him and that the admissions 
for basing a judgment under Order. 12, 
Rule 6 must relate to facts stated in the 
plaint itsell As defined “in section 17 of 
the Evidence Act an admission is a state- 
ment oral or documentary which suggests 
anv inference as to anv fact in issue or re+ 
levant fact. From the language of Order 
12, Rule 6 of the Code of Civil Procedure 
it is clear that it is open to the Court to 
base a judgment on admission on the plead- 


_ings or otherwise. The word “otherwise” 


in the said provision clearly indicates that 
it is open to the Court to base the judg- 
ment on statements made by a party not 
only in the pleadings but also de hors the 
pleadings. Such admissions may be mad 
either expressly or constructively. 

10. In the instant case it is the 
ease of the defendants-appellants that 
under an agreement between -the parties 
the plaintiffs had agreed to grant a lease 
for a further term of 10 vears. We have 


already discussed above that this term-has, ~ 


according to the admissions made by the 
defendant himself. expired and. therefore, 
the defendant is no longer entitled to con~ 
tinue in possession. 

11. The learned counsel for the 
appellants however urged that if the 
plaintiffs have to seek a decree on the 
basis of a cause of action arising out of 
the case as set up by the defendants it 
would be necessary for the plaintiffs to 


` amend the plaint to seek the relief of evi« 


ction alternatively on the cause of acum 
an 
in that event it would be open to the de= 
fendant to set up a defence of his choice 
and unless this is done the Court cannot 
proceed to judgment under Order 12. 
Rule 6 of the Code of Civil Procedure. It 
is no doubt true that ordinarily the plain- 
tiff is entitled to a relief onlv on the basis 
of the cause of action stated in the plaint 
but it is open to the Court in suitable cases 
to afford a relief on the basis of the case 
as set up bv the defendant. In such a case 
there is no prejudice to the defendant be- 
cause the relief legitimately springs from 
the case as set up by him. 


12. In Mandli Prasad v. Ram= 
charan Lal AIR 1948 Nag 1 it was ob- 
served in paragraph 51 that the. following 
two principles are well recognized (1} A 
suit must be tried in all its stages on the 
cause of action as it existed at the date of 
{ts commencement. {2) The Court may. 
however, in suitable cases take notice of 
events which have happened since the in- 
stitution of the suit and afford relief to 
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party on the basis of the altered condi- 
tions. This doctrine. it was pointed out, 
Was of an exceptional character and it 
applied where it was necessary to base the 
decision of the Court on altered circum- 
Stances in order to shorten the litigation 
or to do complete justice between the par- 
ties, This doctrine was recently approved 


_ by this Court in Jagannath v, Smt. Sar- 


jubai, 1971 MPLJ (SN) 79. 


13. In order to provide relief to 
the plaintiff on the basis of subseauent 
events the normal course for the plaintiff 
is to seek an amendment of the plaint in 
order to put the new facts in issue So as 
to give the other party an opportunity to 
meet them. But if the plaintiff is entitled 
to the whole or portion of the relief ask- 
ed for in the plaint on the basis of cer- 
tain new facts stated by the defendant 
in the pleadings or otherwise, it is open 


to the Court to base a judg- 
ment on such admission of the 
defendant even though the plaintiff 


has not expressly founded his cause of ac~ 
tion on Such facts by suitablv amending 
his plaint because the defendant cannot 
be said to have been taken by surprise or 
prejudiced by giving the plaintiff a relief 
On the basis of his own case (Defendant’s 
case). The obiect of procedural law is to 
promote justice and this must be kept in 
view while applying and interpreting 
rules of procedure. 


14, In Sheojee Bhai v. Shvama-~ 
charan, Civil Revn. No. 385 at 1962, D/- 
Bhargava, J. 
directed the trial Court to pass a suitable 
decree for eviction of the defendant from 
the suit premises on the basis of the case 
as set up bv the defendant. In that case 
tenancy was created by a registered lease- 
deed commencing from 22-5-1950 and its 
duration was 10 years. After the expiry 
of the lease by efflux of time on 22-5- 
1960 the landlord brought a suit for evic- 
tion against the defendants-tenants as 
they had failed to vacate the accommoda~ 
tion in spite of the notice. The defendant 
No. 1 pleaded in his written statement 
that the lease was not determined as it 
Was extended for 2 years, after the ex- 
pirv of the period originally fixed by a 
verbal agreement. The trial Court fram- 
ed an issue covering the question of ex- 
tension of lease for two ‘vears. Subse- 
quently the defendant No. 1 made an ap- 
plication alleging that there was a com- 
promise between the parties according to 
which the lease of the suit premises was 
to continue for a further period of two 
years commencing from: 20-5-1960. The 
plaintiff denied the said comvromise and 
alleged that it was put forward only to 
prolong the case with a mala fide intent. 
However. while the suit was still being 
tried the period of two years expired on 
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23-5-1962. The plaintiff then made an ane} 

plication without prejudice to his plead=| 
ings, that he was entitled to a decree for: 
possession under Order 12. Rule 6 of the, 
Code of Civil Procedure. This application | 

was opposed and was rejected by the: 
lower-Court. The order was. however. set 

aside in revision and the lower Court was 

directed to pass a decree for eviction. We 

agree with the view taken bv this Court 

in that case. The position in this case both 

in regard to facts as well as law is verv 

much similar. Here the defendant has 

taken a defence that under a compromise 

the term of the Jease was extended bv 10 

years and this term has expired It was, 

therefore, open to the Court to base-a 

judgment against the defendant on the 

basis of his own admissions because it is 

clear from the case as set up bv him that 

he was not entitled to continue in posses- 

sion, in any case. after the expiry of thej. 
fresh term of 10 years. 


15. We would like to point out 
that while trying the suit or other actions 
at law the Court is not to function help~ 
lessly in the routine manner. The primary 
object of a Court must be to do justice 
between the parties according to law and 


‘where at anv stage of the suit, it appears 


that the plaintiff is entitled to the relief 
asked for by him on the basis of defen- 
dant’s own admissions there would be no 


‘point in delaying the judgment unnecessa= 


rily with a view to decide all controver~ 
sial points in the routine manner. We must 
say that the learned Judge of the lower 
Court rightly exercised his discretion in 
granting a decree tp the plaintiff in this 
case and there is no Ime Beaton for in« 
terference with it. 


16. We may point out here tha? 
this suit was filed in 1959 and was gov- 
erned by the Madhva Pradesh Accommo~ 


' dation Control Act. 1955. Under Clause (d) 


of sub-section (1) of Section 2 of the said 
Act a Cinema House was excluded from 
the purview of the Act. The defendant 
could not, therefore, resist the suit on any 
of the grounds available to him under the 
Act and in fact the learned counsel for the 
appellant made no attempt to da so, We - 
mav also point out that the defendant had 
filed a separate suit against the plaintiff for 
specific performance of the alleged agree- 
ment of lease. This suit has also been dis« 
missed on the ground that the term of 
the lease had expired. It is. not necessary 
for us to go into the merits of that deci- 
Sion because we are told that it is the sub= 
ject matter of a separate appeal: but the 
fact remains that the suit has been dis- 
missed. 


17. We, therefore. find that the 
plaintiff was rightly adiudged tn be en- 
titled to the decree for possession on tha 
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basis of the case set up bv the deferdant 
himself, No -other point was pressec be- 
- fore us, - 
18. ‘The appeal, therefore, fails and 
fs hereby dismissed with costs. Hearing 
fee Rs. 200/~ if certified. 


SINGH J.:— I agree with the ‘“udg- 
ment prepared by my learned brother 
and I will onlv add a few words of my 
. own. R. 6 of O. 12 of the Code of Civil 
Procedure corresponds to R. 5. of O. 32 of 
the Supreme Court Rules (Enylish), now 
rule 3 of Order 27, and is almost icenti- 
cally worded (see Annual Practice 1965 
edition Part I, p. 569). The Supreme Court 
Rule came up for consideration in Ellis 
v. Allen (1914)) Ch 904. In that case a suit 
was filed for eiectment, mesne profits 
and damages on the ground of brea*h of 
covenant against sub-letting. Lessee’s 
solicitors wrote to the rlaintiff’s solicitors 
in which fact of breach of covenan! was 
admitted and a case was sought to be made 
out for relief against forfeiture. This let- 
ter was used as an admission under rule 
5 and as there was no substance in the 
plea of relief against forfeiture. the suit 
was decreed for ejectment under that 
rule. Sargant, J. reiected the argument 
that the rule is confined to admissions 
made in pleadings or under rules L to 4 
in the same order (same as ours) and said: 


“The rule applies wherever there is 
a clear admission of facts in the face of 

' which it is impossible for the party mak- 

ing it to succeed.” 

Rule 6 of Order 12, in my opinion. must 

bear the same construction as was put 


upon the corresponding English rule bv- 


Sargant. J. The words “either on the 
pleadings or otherwise” in rule 6 enable 
us not only to see the admissions made in 
pleadings or under Rules 1 to 4-of the 
same order but also admissions made else- 
where during the trial We are, there- 
fore, entitled to see the appellants’ reply 
dated 10th March 1959 to the application 
for appointment of receiver as also their 
reply dated 29th June 1970 to the plain- 
tiffs’ application for judgment on admis- 
sion. The written statement read ir the 
light of the admissions in these Jocu- 
ments leaves no manner of doubt that the 
fresh lease of 10 vears pleaded bv the 
appellants commenced from expirv of the 
original lease in January 1959 and ex- 
`- pired in January 1969, and the appellants 
have thereafter no right whatsoever to 
remain in possession of the suit prevertv. 
. As regards the argument that no ` relief 
should be granted to the plaintiffs anless 
the plaint is amended. I have onlv -o re- 
fer to the judgment of the Supreme Tourt 
in Firm Srinivas Ram Kumar v. Mehabir 
Prasad. AIR 1951 SC 177. In that ease in 
a suit for specific performance the lain- 
tiff alleged to have paid Rs. 30:000/- -0 the 
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defendant as partof the price. The defen= 
dant denied the contract for sale and 
pleaded that Rs. 30,000/- were received 
by him on loan. The contract for sale 
was held to be not proved, but the 
Supreme Court decreed the suit for re- 
covery of the loan of Rs. 30,000/- on the 
basis of admission made in the written 
Statement, although the ease of loan was 
not pleaded in the plaint, In that con- 
nection the Court observed: 


“The rule undoubtedly is that the 
Court cannot grant relief to the plaintiff 
on a Case for which there was no founda- 
tion in the pleadings ‘and which the other 
side was not called upon or had an opportu~ 
nity to meet. But when the alternative 
case, which the plaintiff could have made. 
was not only admitted by the defendant 
in his written statement but was exprefs- 
ly put forward as an answer to the claim 
which the plaintiff made in the suit. there 
would be nothing improper in giving the 
plaintiff a decree upon the case which the 
defendant himself makes. A demand of 
the plaintiff based on the defendant's own 
Plea cannot possibly be regarded with 
surprise bv the latter and no question of 
adducing evidence on these facts would 
arise when they were expressly admitted 
by the defendant in his pleadings. In such 
circumstances when no injustice can pos 
sibly result to ‘the defendant. it may not 
be proper to drive the plaintiff to a se 
parate suit.” 


When the suit is being decreed on the basis 
of a case pleaded bv the appellants and 
admissions made by them, no question of 
surprise or prejudice to them can arise 
and. therefore, it is not necessary to in« 
sist that the plaint be amended to incor- 
porate as an alternative case the cause of 
action arising from the appellants’ plead- 
ings and admissions. For these reasons 
and those given by my learned brother 
I agree that the aouen) be dismissed with 


costs aS proposed by 
Appeal dismissed, 
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Others. Non-applicants. 
Civil Revn. No. 979 of 1970 D/- 10-9- 
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aoa 2) Baihar, D/- 24-11-1970, 
i ex Note:— (A) Court Fees Act 
neat prvi Man 7 (v) (b) and 7 hei (c) — 
Suit for possession of land exempted from 
payment of land revenue — Court Fees 
payable — (X-Ref:— Section 58-A M. P. 


Land Revenue Code Amendment Act (20 
of 1968) ). 
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Brief Note:— (A) Where a suit for 
possession is filed when the land is ex- 
empted from Davment of land revenue. 
the Court fee payable is to be determined 
by the law in force i.e. M.P. Act (20 of 
1968) when the suit is filed. In such cases 
Sec. 7 (v) 
cable. ` 


C. R. No. 290 of 1969 D/- 10-8-1970 
(M. P. Indore B.) and C.-R. No. 317 of 
1969 D/- 17-10-1970 (M. P. Indore B.) and 
C. R. No. 173 of 1969, D/- 8-2-1974 (M. P. 
Indore B.) = 1973 M. P. LJ (Notes) 
50 (Indore) Overruled: AIR 1943 Nag 315 
and 1950 Nag LJ (Note) 97 and C. R. No. 
352 of 1969 D/- 29-10-1969 (Madh Pra) 
and C. R. No. 594 of 1971 D/- 28-2-1972 
(Madh Pra) Rel. on. (Paras 9. 11) 

P. R. Bhave, for Applicant; R. K. 
Tħakur, for Non-applicants, J. P. Bajpai, 
Dy. Advocate General, for the State. _ 


TARE, C. J.:— A Single Bench of- this 
Court by order. dated 16-4-1971. has re- 
ferred the question of Court-fees to a 
larger Bench in view of the conflict of 
opinion in some cases which presently we 
propose to mention. 

2. This is a revision under Sec- 
tion 115 of the Code of Civil Procedure, 
which is directed against an order. dated 
24-11-1970. passed by the Civil Judge, 
Class IJ. Baihar, in Civil Suit No. 21-A of 
1968, holding that the question of court- 
fees is governed bv Section 7 fv) (c) of 
the Court-fees Act and. therefore, the 
trial Judge required the petitioner-plain- 

ff to pay court fees on fifteen times the 
mesne profits. The petitioner filed a suit 
for possession of two fields, namely. 
khasra Nos. 104/1 and 112. measuring 7.37 
acres and 0.53 acres respectively and 
assessed to land revenue of Rs. 3/~ and 
0.50 paise respectively aS annual land 
revenue. However, the petitioner claimed 
to pay court-fees under Section 7 (v) (b) 
of the Court-fees Act on 20 times the as- 
sessed land revenue. That contention of 
the plaintiff was negatived bv the trial 
a Hence this revision by the plain- 


3. Before considering . the instant 
question, it mav be relevant to reproduce 
the two provisions relating to pavment of 
court-fees, Section 7 (v) fb} and Sec- 
tion 7 (v) (c) are as follows: ` 

“7 (v). In suits for the possession of 
fand, houses......... —according to the value 
of the subject-matter: and such value 
shall be deemed to be— 

(b) where the land forms an entire 
estate, or a definite share of an estate, 
paying annual revenue to Government. or 
‘where the land forms part of such estate 
and is recorded aS aforesaid: 
and such revenue is settled. but not per- 
manently—s 
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(e) of the Act (1870) is appli- 
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twenty times the revenue so payable.” 

‘7 {v). In suits for the possession of 
land, houses...... —according to the value 
of the subject-matter: and such value shall 
be deemed to be— 


eevee - 
. asese 


(c) where the land pavs no such re- 

venue, or has been partially exempted 
from such payment. or is charged with 
anv fixed payment in lieu of such reve- 
nue, and net profite have arisen from the 
land during the vear next before the date 
of presenting the plaint— fifteen times 
such net profits.” 
At this stave, it is pertinent to note the 
phrases “paving annual revenue” or "pays 
no such revenue” occurring in the two 
sub-clauses. These two phrases have given 
a scope for controversy. . 


4. Prior fo the vear 1966. all lands 
were assessed to land revenue and land 
revenue was pavable in respect of land 
and houses for agricultural purposes. How. 
ever. with effect from 23-12-1966, M. P. 
Ordinance No. 19 of 1966 was ‘enacted 
whereby Section 58-A was added to ‘the 
M. P. Larid Revenue Code, 1959. This Ordi- 
Nance was subsequently replaced by the 
M. P. Land Revenue Code Amendment 
Act No. 20 of 1968 and the same remain- 
ed in force til} 30-6-1968. At that time 
Section 58-A of the Land Revenue Code, 
1959, stood as follows: 

“58-A. Certain land to be exempt 
from’ payment of land revenue: Notwith- 
Standing anything contained in this Code, 
No land revenue shall be pavable in res~ 
pect of an uneconomic holding used ex- 
clusively for the purpose of agriculture. 

Explanation.— for the purposes of this 
section— 

(ay uneconomic holding’ shall mean a 
holding the extent of which does not ex- 
ceed 7.5 acres and anv holding the land 
revenue payable in respect whereof does 
not exceed five rupees; 

(b) ‘holding’ shell mean the entire 
Iand held by a person in the State. not- 
withstanding the fact that anv portion 
thereof is separately assessed to land re- 
venue: and 

(c) ‘land revenue’ 
moneys payable ta the State Government 
for’ land by wav of premium. rent. lease 
money in respect of land leased out for a 
wad of less than five vears, or auit< 
rent,” 


5. The present suit was filed on 
17-12-1968 and; therefore. it will be gov- 
erned by the Court-fees Act and the M. P, 
Land Revenue Code. 1959. in force on 
that date. With effect from 1-7-1988, the 
M. P. Land Revenue Code Amendment 
Ordinance No. 10 of 1968 was amended 
which subsequently was replaced by the 
M. P. Land Revenue Code Amendment 


shall not include - 
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Act No. 20 of 1968. The said, Act 
remained jin force till 12-6-1969. Sec- 
Hon 58-A of the Land Revenue Code. 
1959. as amended by the said Ordinanca 
and the~Act was as follows: 


“58-A Lands exclusively used for the 
purpose of agriculture ta be exempt “rom 
payment of land revenue. 


Netwithstanding anvthing contained 
fn this Code, no land revenue shall be 
Pavable in resvect of anv holding used 
exclusively for the purpose of agricu! ture 
with effect from 1st July, 1968: 


Provided that nothing In this section 
shall affect the liabilitv to pav land re- 
venue which has become due for payment 
prior to the date aforesaid. 


Explanation— For the purposes of 
' this section ‘land revenue’ shall not in- 
elude monevs pavable to the State ‘Sov= 
ernment for land by wav of premium. 
went or lease money or auit rent.” 


As already stated. this provision remain= 
ed in force till 12-6-1969 and. thereafter 
With effect from 13-6-1969. the N P. 
Land Revenue Code Amendment O-din- 
ance No. 10 of 1969 was enacted which 
was later on replaced by the M P Land 
Revenue Code Amendment Act No. 5 of 
1969 However in the cresent case. wa 
are not concerned with the third sət of 
amendment. but only with the second set 
of amendment mentioned above Far the 
Period from 1-7-1968 to 13-6-1969 onwards 
there was no land revenue vavable bv anv 
fand in the entire State and all land re- 
venue had been exempted Therefore we 
have to consider the, position as to what 
Court-fees would be vavable in respect of 

used for agricultural purposes dur- 
fng the said period when there was total 
fag ee of land revenue throughout 

ta 


- 6. It was urged bv the Tearned 
counsel for the petitioner that exemotion 
of land revenue should be construed to 
be a sort of permanent suspension and 
therefore. according to the learned coun=- 
- gel. although the liability for land reve- 
nue mav be there but persons helding 

were exempted from payment of 
fand revenue. We mav observe tha: the 
argument is certainly very attractive 
which would need a serious consideration. 
But. in our opinion it ts not merely the 
assessment which would be materia’ but 
the words used in Sectiens 7 {v} (b) and-7 
{vj {cì of the Ceurt-fees Act arei "paving 


emnual revenue to Government” or “whera - 


fhe land pavs no such revenue or has been 

partially exempted from such pavment.™ 

As such. sectton 7 (v) (c} contemplates 

both cases of total exemption as alsoe par- 

tial exemption of jand revenue. For the 
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applicability of Section 7 (v) (b) of the 
Court-fees Act. the land must be paving 
annual revenue to Government. The words 
show that it is the actual pavment of land 
revenue which would be material and not 
mere assessment to land revenue. 


7. In this connection. we might 
advert to some cases where differing 
views have been expressed bv Single 
Benches. In Gopi v. Anandilal C. R. No. 
290 of 1969 D/~ 10-8-1970 (Madh Pra—In- 
dore B) decided bv one of us. namely Tare 
J,a Single Bench of this Court express- 
ed the opinion that even though Section 
58-A of the M. P. Land Revenue Code. 
1959 had been amended. the matter would 
still be governed bv Section 7 (v) (b) of 
the Court-fees Act. That opinion was 
expressed on the assumption that what 
would be material would be the assess- 
ment to land revenue and not the land re- 
venue being pavable or being paid. To the 
same effect was the opinion expressed by 
S. B Sen. J. in Gorelal v Mangilal C. R 
No. 317 of 1969 D/- 17-10-1970 (Madh Pra 
— Indore B). Later on Bhargava. J. ex- 
pressed the same opinion in Nazir v 
Poonia C. R. No. 488 of 1969 D/- 23-10-1976 
(Madb Pra — Indore B.). and Bhagirath 
v. NanibaiC R.No.173 of 1969 D/- 8-2- 
197] (Madh Pra — Indore B).In Manohar- 
singh v. Anarbai C R. No. 26 of 1972 D/- 
25-1-1973 = 1973 MPLJ (Notes) 50 (In- 
dore B.) A. P. Sen. J. also expressed an 
opinion to the same effect on the assump- 
tion that land revenue has been tempora. 
Tily exempted. It mav be that land reve- 
nue mav have been temporarily exempted 


- between 1-7-1968 to 12-6-1969 However. 


it was not so totally exempted þe- 
tween 23-12-1966 to 30-6-1968. nor is it 
totally exempted with effect from 
13-6-1969 onwards Even now land re- 
venue is pavable in respect of land 
but what’ is exempted is land revenue 
in respect of uneconomic holding It 
is onlv uneconomic holdings which are 
exempted from land revenue. Pre- 
viously. an uneconomie holding meant 
a holding of less than 7 acres. Uneco- 
nomic holding means a holding which 
is less than 10 acres or the land re- 
venue of which does not exceed five 
rupees: The word ‘holding’ has been 
separately defined bv Section 58-A itself 
and conseauently.. tha deftnition of a 
holding as defined by Section 2 (1) of the 
M. P. Land Revenue Code. 1959. will not 
be applicable to the word ‘holding’ used in 
Section 58-A of the Amendment Act. Wa 
Mav group all these cases mentioned above 
as A Group în which the opinion exprese 
sed is that the matter will be governed bv 
Section 7 (vj (b) of the Court-fees Act, 


8. We mav next refer fo other 
cases, The case of Pusaram v. Himatrao. 


~ 
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ATR 1943 Nae 315 decided by Puranik, J. 
was a case where the plaintiff filed a suit 
for partition and separate possession of 
his interest In an izara village. He join- 
ed all the eo-sharers of the village as 
party as he wanted partition and sepa» 
rate possession of his share. Such a suit, 
according to Puranik., J.. would be gov« 
emed bv Section 7 (v). b) and not by 
Section 7 {v) (c) of the Court-fees Act, 
Indisputably. the lands were assessed tO 
Tand revenue. Puranik, J.. laid down that 
-in order that Section 7 (v) (c) of the 
Court-fees Act might be attracted. it has 
to bé established that the land has been 
exempted from land revenue either whol- 
ly or partially, or is charged with any 
fixed payment in lieu of such revenue. 
Tt is onlv then that Section 7 fv) lo of 
the Court-fees Act will be applicables 
otherwise, in the opinion of Puranik, J. 
it will be Section 7 (vV) (b) of the Acf 
which will be applicable. This case, in 
our opinion. lays down the correct test 
10r the applicability of the two provi» 
OS, 


9. Lafer on, the matter came to 
be considered by V. R. Sen. J. in Sk 
Gulam Hussain v. Abdul Jalil, 
563 of 1948, D/- 14-10-1949 = 1950 Nag 
LJ (Notes) 97. Jn that case. a suit had 
been filed when there was no revocation 
of land revenue exemption under the 
C. P. and Berar Revocation of Land Re« 
venue Exemption Act. The said Act wap 
passed later on after the suit had been 
filed. If the suit has been filed after the 
said Act had been passed, V. R. Sen, J., 
“was of opinion that jt might be governed 


bv Section 7 (v) fb) of the Court-fees- 


Act, but as the suit had been filed be~ 
fore the said Revocation of Land Reve- 


nue Exemption Act had been passed, the. 


matter would be governed by Section 7 
(v) (c) of the Court-fees Act. We may 
observe that we are in agreement with 
the view expressed by the learned Judge 
in the said case, Section T iv) {© of the 
Court-fees Act contemplates not only a 
case of partial: exemption but also total 
exemption of land revenue, and, in our 
opinion, exemption Irom land revenue 
will not mean the same thing as syspen= 
sion of land revenue, In a case'of sus- 
pension of land revenue. the liabilitv is 
there but merely recovery of land reves 
nue is postponed to some 
Section 144 of the M. P. Land_ Revenue 
Code, 1959, contemplates remission of 
suspension of land revenue on failure of 
crops, Suspension as per the sald sec- 


tion as also as per Rule 6 framed under - 


that section would merely mean post- 
ponement of the liability ‘In respect of 
fand revenue, while remission would mean 
wiping out the liability for any particular 
wear, although ff may be pavable ace 


Gyanabai v, PhuJdas (fare c. 3.9 


‘ition 58-A of th 


future date.. 


A.LE 
cording fo the assessment made. These 
Cases of remission or suspension cannof 
be equated with cases of exemption 
which might be envisaged as ver Sec- 
e M. P. Land Revenue 
Code. 1959. We may bracket this case 
decided by V. R. Sen, J. in Group B. In 
that group. we may mention two other 
cases in. which the same opinion has beén 
expressed, namely, Jagannath Kurmi v. 
Purusharthi Co-op. Housing Society. C. R- 
No. 352 of 1969. D/- 29-10-1969 (Madh. 
Pra} wherein Pancey, J., has expressed 
the opinion that what is relevant is pavs 
ment of land revenue and not mere as 
sessment. To the same effect. Bhave. J. 
expressed the opinion in Mst. Chhitkibal 
v- Roopchand. C. R. No, 594 of 1971, D/+ 
28-2-1972 (Madh Pra). l 


_ 10. Jn our apinion, the view taken 

by the Iearned Judges in the cases mens 
tioned jin Group B_ would represent the 
correct view taking into consideration 
the wordings of Section 7 (v) (b) and Sec» 
tion 7 (v) fc); of the Court-fees . Act 
read with Section 58-A of the M. P- 
Land Revenue Code. 1959 and. for that 
reason, we would approve of the view 
expressed in the cases mentioned in 
Group B and would disapprove of the 
view as expressed in the cases mentioned 
fn Group A. For that reason. we would 
be inclined to overrule all those cases 
mentioned in Group A. 


4%. The result may rather 














that. by giving that small 
relief to them in the matter, of exemp- 


of Court-fees when such small 
economic holders would be required to 
file suits for possession of lands which 
have been exempted from pavment of 
Yand revenue, Hcwever. it is for the 
Legislature to rectify the matter by 


tion of court-fees will be governed by 
Section 7 (v\ fc) and not bv Section 7 (v) 
{b) of the Court-fees Acti As a result, 
we answer the reference accordingly and 
it Is not necessary to send back the case 
to the Single Bench as nothing further ts 
required to be done there. We. there- 
fore, dismiss this revision and remit the 
case to the trial Judze to require the peti- 
tioner fo pay court-fees under Section Y 


j 
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{vi {c} of the Court-fees Act. As the 
matter was debatable, the trial Jucgea 
shall give sufficient time to the petitiorer 
fo pay the requisite eourt-fees. How- 
ever, in the circumstances, althoush we 

ismiss the present revision, we direct 
that there shall be no order as to costs 
of this Court which shall be borne as n=- 
curred, . 


Reyision dismiss2d. 





AIR 1974 MADHYA PRADESH 83 
(V 61 C 29) 
P. K. TARE. C J. AND S. M N. 
RAINA, J. 
Pt. Girija Shankar Sharma, Pet- 
Tona v. Collector, Hoshangabad. Respan= 


Misc, Peta. No. 839 of 1972, D/- 1-8- 
1973. to .auash order of Collector, 
Hoshangabad, D/- 7-12-1972. 


Index Note:-» (A) Constitution of 
India, Articles 14, 19 (1) (2). 226 — Lis- 
creticnary power in the executive — Re- 
fusal of solvency certificate mala fide or 
arbitrarily infringes Articles 14 and 19 (1) 
{g) — Proof of mala fides. 


Brief Noter—» (Aj It is no doubt tue 
fhat grant of a solvency certificate ifs 
not regulated by anv statutory provision 
but a Government Officer is expected to 
‘exercise his administrative functions 
bona fide with a fair mind. If he ects 
arbitrarily and abuses his administrative 
powers to the prejudice of a party. hi 
action is open to challenge by the party 
adversely affected. on the ground tha- if 
fs discriminatory. The discrimination in 
such cases arises out of malice or rer~ 
Sonal bias and as such it offends Art. 14 
of the Constitution of India. (Pare. 5} 


. ‘The Government usually insist? ua zon 
a solvency certificate before acceptine a 
tender of a partv. Thus a solvency certi~ 
ficate is essential for a party who wants 
to engage in a contract or other busiress 


activity with the Government. An arbie - 


trary refusal of the solvency certificate 
therefore infringes upon the fundamental 
tight of the party to cafrv on trade or 
business guaranteed by Article 19 of tha 
Constitution of India. {Para 113 


Tt is alwavs difficult to prove bias of 
‘mala fides bv direct evidence. It has to 
be inferred from the conduct of the aue 
thorities in the light of the fact and ir- 
cumstances of each case, 


Held after taking into account aM 
the facts and circumstances of the casa 


1Q/JQ/D864/73/VBB ` 
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that the action of the Collector in refus~ 
ing the solvency certificate was not fair 
but was arbitrary and mala fide and as 
such was liable to be quashed under 
Article 226. AIR 1964 SC 72 and AIR 
1965 SC 1196 and AIR 1967 SC 1753, Re- 
ferred to, (Para 15) 


R. L. Sharma. for Petitioner; P. C, 
Khare, Govt. Advocate. for Respondent. 


„RAINA, J.:— This is a petition under 
Article 226 of the Constitution of India. 


2. The petitioner wanted to give 


- a tender for construction of tube-wells, 


the last date for which was 6-12-1972. 
For giving tender. solvency certificate of 
Rs. 1.00.000/- (One lac) was reauired by 
the petitioner. He. therefore. filed an 


‘application on 9-11-1972 accompanied by 


certain documents vide Annexures A, B, 
C to the Collector. Hoshangabad who was 
the competent authority to grant the 
certificate. The said application was re- 
jected by the Collector on 7-12-1972 vide 
Annexure ‘D’. The contention of the 
petitioner is that the rejection of his ap- 
plication was mala fide due to personal 
grudge against Shri Ramlal Sharma. the 
natural father of the petitioner and that 
it was wholly unjustified. He has, there- 
fore, filed this petition pravine that the 
order of the Collector. Hoshangabad be 
quashed and an appropriate writ ba 
issued directing the respondent to issue 
a solvency certificate for Rs, &.00,000/+ 
(One Lac} fo the petitioner. 


3. In the return filed by the res- 
pondent it is denied that the action of 
the Collector was mala fide or due to 
personal grudge. The case of the respon- 
dent is that solvency certificate was re- 
fused because it was found from the ree 
cord that the petitioner did not own anv 
immovable property and grant of solvency 
certificate on the basis of movabis vro-- 
perty is prohibited. 


4 Learned counsel for tha res- 
pondent raised a preliminary obiection 
that this petition is not maintainable þe- 
cause the grant of solvency certificate is 
regulated by Government instructions 
which are non-statutory. In support of 
his contention he relied on two decisions 
of the Supreme Court. namelv: the State 
of Assam v. Aiit Kumar Sharma, AIR 
4965 SC 1196 and G. J. Fernandez v, 
State of Mysore. AIR 1967 SC 1753. It 
was held in these cases that mere ad- 
ministrative instructions confer no right 
on any member of the public to ask for 
a writ against the Government to enforce 

em, 


5. Tf is no doubt true that grant 
of a solvency certificate is not regulated 
by any statutory provision but a Govern< 
ment Officer is expected to exercise 
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administrative functions bona fide with a 
fair mind. If he acts arbitrarily and 
abuses his administrative powers to the 
prejudice of a party, his action Is open 
to challenge by the part; adverselv af- 
fected on the ground that {tis discrimi- 
natory. The discriminaticn in such cases 
arises out of malice or personal bias and 
as such it offends Article 14 of.the Con- 
stitution of India. 


6. Whenever a discretion is vested 
in a public body or other authoritv. the 
discretion must ‘be exercised fairly and 
honestly with due regard to the purpose 
for which it is vested and not arbitrarily 
with an ulterior purpose. In Susannah 
Sharp v. Wakefield, 189: AC 173. Lord 
Halsbury L. C. ebserved as under while 
dealing with the exercise of discretion by 
Magistrates in the matter of grant of 
licences under the Licens:ng Act: 

“An extensive power is confided _ to 
the justices in their capecity as iustices 
to be exercised judicially: and “discre- 
tion” means when it is said that some- 
thing is to be done within the discretion 
of the authorities that semething is to 
be done according to the rules of reason 
and justice, not according to. private 
opinion: Rooke’s case 5 Rep 100 a: ac- 
cording to law. and not humour. It is 
to be, not arbitrary, vague, and fanciful, 
but legal and regular. And it must 
exercised within the limit, to which an 
honest man competent to the discharge 
of his office ought to confine himself. 
Wilson v. Rastall, 1792: 4 TR 753 af 
p, 757." 


7. nS. Pratap Singh v. State of. 


Punjab, AIR 1964 SC 72 their Lordships 
in paragraph 6 emp d the rule that 

~ every power yested in a public body or 
authority has to be used onestly. bona 
fide and reasonably. Their Lordships also 
“quoted with approval the following ob- 
servations of Pollock M. R. in Short v. 
rere Corporation, {1926) 1 Ch 66 af 
p. 850 


‘Where an authority ïs consituted 
ander statute to carry out statutory 
powers with which it is entrusted nss»... 
if an attempt fs made to exercise those 
powers corruptly — as under the influ- 
ence of bribery or mala fides — for some 
Improper purpose, such an attempt must 
fail and it is null and void.” 

8 Their Lordships further auoted 
with approval the followias observations 

- of Warrington L. J. in the aforesaid cases 


“No - public body can be regarded as 
having statutory authority to act in bad 
faith or from corrupt mctives and anv 
action purporting to be that of the bodv. 
but proved to be committed in bad faith 
or from corrupt motives. would certainly 
ke held te ba inoperative.” 


le 
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9. The plea of mala fides has, 
therefore, always been considered as & 
relevant plea for determining the valle 
dity of the action of the Government on 
any other public authority. In this con% 
nection reference may also be made fa 
the decisions of the Supreme Court im 
C. S. Rowijee v. State of Andhra Pra» 
desh, AIR 1964 SC 962 and Mohammad 
Ibrahim v. The State of Andhra Pradesh, 
AIR 1970 SC 1398 where such a plea was 
considered. In Union of India v. Anglo 
Afghan Agencies. AIR 1968 SC 718 their 
Lordships. while dealing with the right 
of the petitioner to import licence. held 
that the Court was competent to grant 
relief where the departmental authority 
acted, arbitrarily. 


10. Thus it is clear that anv action 
Or order passed by an authority whe 
ther in exercise of fits’ judicial, quasi 
judicial or administrative powers is 
vitiated and is liable to be struck down 
as null.and void at the instance of the 
party adversely affected thereby if jį 
amounts to an abuse of the power and 
is mala fide or for some fmproper pure 
pose. ` 


11. The Government usually insi 
upon a solvency certificate before accepts 
ing a tender of a party. Thus a solvency: 
certificate jis essential for a party who 
wants to engage in a contract or other. 
business activity with the Government 
An arbitrary refusal of the solvency; 
certificate therefore infringes upon thei 
fundamental right of the party to carry; 
jon trade or business guaranteed by Artix 
cle 19 of the Constitution of India. 


,- 1% | The simple point for conside» 
ration, therefore is whether the action of 
the Collector, Hoshangabad. in rejecting 
the application of the petitioner for a. 
solvency certificata was arbitrary and 
mala fide. 


{After discussing the evidence in paras 
graphs 13 to 15 the judgment proceeded}, 


ft is always difficult to prove bias 
eT mala fides by direct evidence, It hag 
fo be inferred from the conduct of the 
authorities in the light of ‘the fact and 
circumstances of each case. After taking 
Into account all the facts and circum- 
stances of this case it appears fo us tha 
the action of the Collector was not fair 
but was arbitrarv and mala fide and as 
such is liable to be quashed, 


16. We. therefore, allow the petia 
tion and quash the order of the Collece ` 
for, Hoshangabad. Annexure ‘D’ rejecte 
Ing the application of the petitioner -for 
solvency certificate. The application of 
the petitioner shall be considered afresh 
by the Collector, Hoshangabad on tha 
basis of the material on record and such 


a Ree ‘fe 
1974 : 
other material as. may be placed be the 
petitioner before him in: support af his 
title to the house. We do not, however, 
make anv’ order as to costs, in the cir- 
@umstances ef this case. The outstanding 
security amount shall be refunded `> the 


petitioner, 
Petition allewed. 


* 





AIR 1974 MADHYA PRADESH 35 
' (V 61 C 21) 
(INDORE BENCH} 
P. K. TARE. C. J. AND G. L. OZA, J. 
` Punjab Dal Besan and Oil Mills. In- 
@ore and others, Appellants v. Stab2 of 
‘Madhya Pradesh. Opposite Party. 

Misc. Petn, Case No. 29 of 197:. Dl- 
@-4-1973. 

Index Note:— (A) Essential :Com- 
modities Act (1955). Sections 5, 3 2) — 
Delegation order — Subject to comdition 
against State Government issuing anv 
„arder affecting inter-State transpo7t of 
asttle fodder m= Whether conditior can 
be ignored. i 

Brief Noter=— {A} Where orde: de- 
fegating authority to exercise powers of 
the Central Government under Secon 3 
@) of the Act was subject to the endi- 
tion that the exercise of it was not +o af- 
fect Inter-State transport of cattle padder 
but the erder of the delegatee State -rohi- 
ited transport of eattle fodder outside 
State. it was held that the conditia in 

e delegation order was not only regu- 
tory but crohibitory and as the er<er of 
fhe delegatee affected inter-State Tans- 
oak tt was in excess of anhoriiy and 
and unenforceable. eas 

chains (Paras 5, £2} 

Index Note:—~— (8) Constitutian of 
India, Article 304 — Essentia] Commodi- 
ties Act (1955). 5. 5 — Order bv delezatee 
State — Exercise of delegated and not 
Sevislative powers —- Article cannc: ` be 
Invoked to quash the delegatee State 
arder. {Pe-a 13) 


Daphtari and A. Wi Mathur. fo: Ap- 


icant) Dharmadhikari, Advocate ‘zene 
AET . Govi Advocate. for 
@pposite Party. 


OZA, J.:-~ This petition fas been 
Wed by the vefftioners who claim œ be 
. fhe maunfacturers of edible oil and. asa 
Qeyproduct thereof, oil cake. 

2 According to the ‘petiticners, 
aixty ver cent. of the total ofl-seecs exw- 
‘gelled resulis tn odlcakes. Out of these 
ail-cakes manefactuted fn the fac-ries, 
gibstantial enantities are exported zene- 
mily to Bombay and other places wh 
by solvent extraction process, furthar 


KO/LQ/E919/73/MNT 


P. D. B. & O. Mils v. State {Oza 3.) 


. whereby power -to issue 


` limtation orovided in that order. 
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fs extracted. and the remaining deoiled 
cakes are exported out of India where 
thev are used in the production of protein 
preparations, - . 

3. The Government of India. exere 
cising powers -under Sections 3 and 5 of 
the Essentia] Commodities Act. 1955 issued 
Order No. 1844 dated the 18th June 1966 
regulations or 
orders under Section 3 of the Essential 
Commodities Act, 1955. was conferred on 
the State Government subject to the 
While 
exercising powers under the aforesaid 
Order. the State Government issued the 
=— Madhva Pradesh Cattle Fodder (Ex-« 
port Control) Order 1972. which was 
published in the Madhya Pradesh Gazette 
dated the 5th August 1972 vide notifica- 
tion No. 7101-2993-XXX-(i)-72 dated the 
4th August 1972. Clause 2 (b) of i 
Order defined the term ‘Cattle Fodder’, 
and this definition fmcluded cotton-seeds 
and off cakes. Consequently by this Order 
restrictions were imposed. on the export 
of cattle fodder to anv place outside 
Madhya Pradesh except under a permit 
from the State Government. As the term 
“cattle fodder’ included cotton-seeds and 
oil-cakes also. the Order put restrictions 
an the export of these commodities as 
well, i 

4.: The State Government, vide 
notification No.  7991~3349-XXX-(i)-72 
dated the 5th September 1972. published 
fn the Gazette dated the 8th September, 
1972, amended the definition of ‘cattle 
@odder’ and excluded: oil-cakes and cotton= 
geeds from the definition. Thus the res. 
friction on fhe export of cil-cakes and 
wotton-seeds was lifted, 

5. Thereafter again by notifica- 
Hon No. $0706-5129-XXX-(}-72 dated the 
30th November 1972. published in the 
Madhya Pradesh Gazette sf 30th Novem- 
ber 1972, fhe State Government amend~ 
ed the definition of ‘Cattle Fodder’ in= 
eluding In # oilecakes consumable by 
cattle and thus again put restriction on 
fhe export of oil-cakes from thea State to 
any other place outside. . 

6 -According fo the petitioners, 
oll-cakes frem cotton-seeds and cotton- 
reeds themselves are only used as a food 
for cattle in this State. and the other 
al-vakes are not ordinarily used. Tt is 
also alleged bv the petitioners that ale 
hough the Order provided that oil-cakes 
gould not be experted from the State 
without a permit sf] in fac? no vermits 
were and aven when prayers 
were made o the Collector. Indore, for 
‘esuance of permits, they were refusďi 
end the refusal was on the basis that the 
Gevernment intended to Impose a ban a 
the export of oil-cakes. According to 
petitioners; as a result of this the stocks 
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of oil-cakes accumulated and as there 
was no market for the commodity the 
stocks are being dum in the indus« 
tries. The petitioners further alleged 
that they advertised in the newspapers 
for sale of these oil-cakes even at con- 
eessional rates and had also offered them 
fo the Government, but neither the Gov~ 
ernment nor anvone else came forward 
fo purchase the oil-cakes and these ac- 
cumulated stocks have led to a situation 
where the vetitioners mav be compelled 
to close down their industries. The petie 
tioners have stated in the petition thein 
fotal stocks which valued, according to 
them, at Rs. 96.20.640/+, and are lving 
‘in the godowns. According to the peti~ 
fioners, this prohibition of export im» 
posed by the State Government bv the 
impugned Order is not at all in the inte» 
rests of general public and is in contraven= 
tion of their rights under Article 19 (1) 
(g) of the Constitution. It was also al- 
eged by the petitioners that on the ona 
hand the export of oil-seeds was permis= 
sible whereas on the other oil-cakes were 
not allowed ta be exported. According 
fo them, cattle-feed manufactured by 
some of the industries in the State. which 
used oil-cake as a necessarv constituent 
of the manufacture of cattle-feed. is not 
@overed bv the Order, and in this manner 
i impugned Order is also discrimina~ 
TY, 


y According to the respondent, 
these Orders were issued fo maintain 
adequate supply of cattle-fodder. About 
the rest of the facts alleged bv the peti= 
toners, the respondent has chosen not to 
make anv specific reply. As regards the 
refusal for issuance of permits by the 
Collector, the allegatfon that the Collec« 
tor was authorized to issue permits was 
denied in the return. Jt is also stated in 
the return that the refusal by the Col- 
Iector is not on the ground that the Gove 
ernment intended io impose a total ban 
on the export, 


8. Shri ©. K. Daphfary, Tearned 
gounsel for the petitioners. contended thal 
the allegations in the petition. which have 
been verified in an affidavit sworn in by 
the petitioners, have not af all been con= 
troverted in the return. According to 
the learned counsel. the affidavit, filed in 
support of the return. is not in accordance 
with law. The only thing stated therein 
was that the allegations in the return 
were true fo the belief of the deponent. 
But it was nelther based on personal inm 

rmation nor ọn any information rTe« 
omived. According t the learned coun= 
in the return evasiva and irrespon=« 

e replies have been suggested to the 
Parou allegations of fact made by the 
petitioners, and even these replies do not 
fod supnort from.# proper affidavit, 
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Learned counsel contended that in these 
circumstances the petition will have to 
be decided on the facts alleged by- the 
petitioners themselves, He ‘contended 
that there is nothing ta indicate that the 
order restricting the export of oil-cakes 
from the State was issued in the inte- 
rest of general public. He referred to 
all the three Orders—the original Order 
and the two modifications within shoré 
intervals — to indicate that the State Gov- 
ernment did not apnlv its mind to anv of 
the circumstances calling for the issuance 
of such an order. Learned counsel con- 
tended that the Order was in excess of 
the authority delegated under the order 
of the Central Government under Sec- 
tion 5 of the Essential Commodities Act, 
1955. as although that Order empowered 
the State Government to issue orders in 
connection’ with Section 3 (1) and (2) of 
the Essential Commodities Act. still if 
provided that the delegation of powers 
under. clause (g) of sub-section (2) will 
not extend to inter-State transport or 
distribution. According fo the learned 
counsel, the present Order imposing res< 
triction on export interferes with inter- 
State transport and on that ground ff was 
bad in law. He also contended that in 
view of Article 304 of the Constitution, 
if was beyond the powers of the State 
Legislature to enact snv law. restricting 
inter-State trade, 


- 8% Sha Dharamadhikart, Tearned 
Advocate General for the State. contend 
ed that the Order was issued to maintain 
adequate supplies of cattle-fodder for 
cattle in the State. He also contended 
that in view of the dreught situation in 
the neighbouring States it was in the. 
interest of general public that the State 
should issue such an order restricting tha 
export of cattle-fodder out of the State. 
He, however, frankly conceded that noth- 
fing fo that effect has been stated. in the 
return, Ag regards the affidavit filed with 
the return, learned Advocate General 
conceded that-anart from law rules of 


this High Court require an affidavit in a 


proper form. He, however. contended 
that the officer on behalf of the Stata, 
who submitted the return, could only 
deny the facts within his knowledge, As 
regards the question about the Order be- 
ing in excess of the delegated authority. 
learned Advocate Genera} contended that 
the Stata Government thoucht that 
Order No. S. 0.1844 dated the 18th June. 
1966 provided by sub-clause {i} that tha 
Order gould not prejudicially affect the 
fransport and distribufien under any 
other order of the Central Government, 
and as there was no order of the Centrat 
Government fo that effect the State Gov= 
ernment thought that if was within its 
powers fo issue such an Order, As fea 
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Rards the objection about Article 304 of 
the Constitution, Jearned Advocate Gene- 
fal contended that the said article would 
not be attracted as the Order issued bv 
the State Government is not a legislation 
enacted bv the State Legislature bu: is 
only an Order issued by the State Gov- 
ernment in exercise of the powers dele» 
gated to it by the Order of the Central 
Government under the Essential Commo- 
ities Act. He also contended that in fact 
the question about the jurisdiction o7 the 
State Government to issue such an Cirder 
under the delegated powers is a matter 
Boing to the root of the matter. ani if 
the petition could be decided on that 
ground alone, it may not even be neces- 
sary to go into other, questions. As re- 
gards the refusal of the Collector fo- the 
issuance of permits, learned Advocate 
General contended that no doubt the 
orders passed by the Collector. Indore. go 
fo show that he refused to Issue permits 
en an assumption that there was a total 
ban. But. according to him. that was not 
fhe correct situation. He referred to a 
cony ofa circular-letter issued by the State 
Government to all the District Collectors, 
filed as Annexure A to the return and 
on that basis contended that the Collec+ 
fors were authorized to issue permits, al- 
though in the return the stand taken was 
that the Collector was not authorized fo 
Issue permits. He. however, contended that 
ff this circular-letter does not authorise 
the Collectors to issue permits under the 
fmpugned Order. then the State Govern~ 
ment was the onlv authority entitled to 
issue permits. and if the State Govern- 
ment did net choose to confer powers on 
subordinate officers to exercise thei~ dis» 
‘eretion, the Order could not be said to be 
unreasonable on that ground also. 


18. Shri Daphtary, Tearned zoun- 
se] for the petitioners, contended that 
the Order empowered the State Gcvern- 
ment to authorize any officer subordinate 
fo it. but it did not lav down the p-ocess 
by which permission could be refused or 
granted. and conseavently the order 
placed arbitrary powers with the Gov- 
ernment or the authorities authorized by 
ft and it cannot therefore. be said that it 
was not unreasonable, 


1. The return of the State Gov- 
ernment does not Indicate any reasons fo 
show that after application of mind to 
fhe special circumstances it was thought 
At in the interest of general pubic fo 
fssue an Order of this kind Althouch the 
learned Advocate General attempted fo 
suggest certain reasons. but it anpears 
that such was not the stand taken tv the 
State In its return. It is also sgnifi- 
cant that in the course of four months 
the State Government modified the Order 
twice, All thesa_eircumstances and the 
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absence in the return of any adeauata 
reasons to justify the Order indicate that 
the Order was passed without applving 
mind. It was contended by the learned 
Advocate General that the restriction was 
a mere regulation and was not a total 
prohibition. However, the orders issued 
by the Collector show that he under- 
stood the policy of the State Government 
to be of a total ban and. therefore, re« 
fused permission for issuancé of permits. 
Learned Advocate General contended that 
these orders are bad. But about the au- 
thority of the Collector to issue permits, 
the stand taken by the learned Advocate 
General was contrarv to that taken in 
the return. A circular letter issued to 
the Collectors has been filed alongs with 
the return as Annexure A. A perusal of 
it goes to show that it does not pertain, 
fo oil-cakes. That- letter fis marked as 
‘confidential. One fails to understand 
that if the Government Intended to au~ 
thorize the Collectors for issuance of 
permits for export of ail-cakes, there was 
any reason to issue a circular in a confi~« 
dential manner. In fact, it ought to have 
been published so that the public at large 


¿mav know that Cellectors are authorized 


fo issue permits. All this goes ta show 
that although the Order did talk of exe 
port with permits, but in fact it amounts 
ed to a total prohibition, 


12. The order issued by the Cen« 
fral Government under S. 5 of the Essen~ 
tial Commodities Act. 1955, dated the 18th 
June, 1966, runs thus c= 


“In exercise of the powers conferred 
by Section 5 of the Essential Commodities 
Act, 1955. {10 of 1955), the Central Gove 
ernment hereby directs— ` 


(a) that the powers conferred on {ft 
bv sub-section (1) of Section 3 of the said 
Act to, make orders to provide for the 
matters specified in Cls. (d), fe). (Ð. tgh- 
th). fi). fii) and fi) of sub-section (2} 
thereof shall, in relation to all commo~ 
dities other than foodstuffs and fertilizers 
{whether fmorganic: organic or mixed); 
be exercisable also bv a State Govern» 
ment or, in relation fo a Union territory, 
by the administrator thereof, subiect ‘fo 
the following conditions. namely :— 


{i) that the delegation of powers 
under clause {d) shall no? extend ig 
inter-State transport er distribution and 
the powers under that clause shall not be 
exercised so as to orejudicially affect such 
transport or distribution in pursuance off 
any -srder of the Central Government.” 
This clearly goes to show that although 
powers were delegated fo the State Govs 
ernment, but in regard fo orders ondey 
Section 3 [2) fd) of the Essential Comm 
modities Act the State Government was 
not authorized Io issue any order tn fta 
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affect inter-State transport or distribu- 
flon (2) or to affect preiudicially such 
fransport or distribution in pursuance of 
any order of the Central Government, 
Apparently the orders of the State Gov-= 
ernment imposing restrictions on the ex- 
port of cattle-fodder. vide notification No. 
7101-2993-XXX-()-72 dated the 4th 
August 1972. did impose by clause 3 of It 
restrictions on the export of cattle-fodder. 
Clause 3 of the order reads thus— 

“3. No person shall export or attempt 
fo export or abet the export of cattle- 
fodder except under and. in accordarica 
With a permit issued bv the State Gevern- 
ment or by an Officer authorized in that 
behalf by the State Government: 

Provideg that nothing contained in 
this clause shall apply to the export of 
eattle-fodder :-— ; 

(i) On Government accounts 

_@i) under and in accordance with 
Military Credit Notes: or 

(iii) by or on behalf of the Dandaka- 

ranya Development Authority.” 
It cannot be doubted that restriction on 
export of cattle-fodder from the State 
to a place outside ft will fall! within the 
scope of inter-State transport, The pro- 
vision in the Centra) Government’s Order 
referred to above does not confer power 
on the State Government te issue orders 
which would affect inter-State transport. 
Consequently the Order issued bv the 
State Government. fn exercise of the de- 
Tegated powers. Imposing restrictions on 
the export of oil-cakes to anv vlace out- 
side the State will be bevond the powers 
conferred on the State Government bv the 
[Order issued bv -the Central; Government 
under Section 5 of the Essential Commo= 
|dities Act. Therefore the Order issued bv. 
the State Gevernment vide notification 


No. 7101-2993-XXN-(i)-72 dated the 4th. 


August 1972. modified by notification No. 
10706-5129-XXX-({i)-72, dated the 30th 
November 1972 is beyond the powers of 
the State Government. and consequently 
G &s illegal and not enforceable, 
. ` 13. As to the obiection about Arti- 
dle 304 of the Constitution. if cannot ba 
doubted that Article 304 refers to the 
fegislative functions af the’ State, Arti- 
ele 304 of the Constitution reads thus— 

“Notwithstanding anything in Arti- 
‘ale 301 or Article 303: the Legislature of 
@ State may by law:— 

(a) imposa on goods itmporfed from 
other States or the Union Territorfes any 
fax to which similar goods manufactured 
or produced In that State are subject so. 
Rowever. as not to discriminate between 
goods so imported and goods so manu- 
factured or vreduced: and 
' - fb) Impose such reasonable restric- 
Wons en the freedom of trade. commerce 
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or jnter-course with or within that Stata 
as mav be required ig the public inte» 
Test; 2 

Provided that no Bill or amendmen’ 
for-the purposes of clause (b) shall be 
introduced or moved in the Legislature of 
a State without the previous sanction of 
the President,” 


In view of the specific language used In] 
Article. 304 and also of the fact that while 
issuing the impugned Order the State 
Government acted under the delegated 
Powers and did not enact anvthing in! 
exercise: of its legislative functions. the 
objection about Article 304 of the Con- 
stitution could not be raised in respect of 
the impugned Order. 


_ 14. The question about the res- 
friction on the fundamental right of the 
petitioners under Article 19 (1) (s) of the 
Constitution and the -reasonableness of 
the restriction was also raised before us. 
As stated earlier, there is much contro- 
versy about total prohibition or mere re- 
fulation and also about the facts consi- 
dered bv the State Government before 
issuance of the impugned order. But as 
the Order is beyond the powers of the 
State Government under the delegated 
authority and on that ground itself the 
Order has been found to be bad in law. 
in our opinion it is not necessary for us 
to go into the question about the reason- 
ablenesg of the restriction and to examine 


the Order on that basis, 


15. In view of the discussion 
above, the petition is allowed. The Order 
passed by the State Government (No. 
7101-2983- XXX-(i)}-72 “dated the 4th 
August 1972). modified by notification No 
10706-5129-XXX-(i)-72 dated the 30th 
November 1972. is declared to be illegal 
and not operative. It fs, therefore set 
aside. The petitioners shall be entitled 
to the casts of this petition. Counsel's fee 
Rs. 250/ (Rs Two Hundred & Fifty). if 
certified. The security amount deposited 


shall be refunded to the netitioners. 


Petition allowed, 
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Judge Bilaspur. for confirmation of De- 
cree Nis} fn Civil Suit No. 11-A af 1972, 
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Divorce Act (1869), Section 14 read 
with Section 7 — Petition for divorce on 
ground of adultery — Standard of proof 
w= Civil standard of proof required for 
Court to be ‘satisfied’. 


Im view of the expression “for the 
time being” in Section 7. the view that 
the standard of proof required in order to 
be satisfied is proof beyond reasonable 
doubt does not now hold the field and the 
civil standard of proof will have to be 
applied now bv Indian Courts alse. (1966) 
T All ER 524. Followed. AIR 1958 SC 441 
and 1951 AC 391. Not Followed in view 
of changed interpretation of law in (1966) 
E All ER 524. 
Even applving civil standard of >roof 
fo- a divorce proceeding based on adul- 
tery. a high standard of proof will be 
needed to satisfy the Court that adul- 
tery has been committed. As direct evi- 
dence is rarely possible. the Court mav 
be satisfied of the fact of adultery bv 
purely circumstantial eyidence, 
{Paras 2,4) 


ORDER :— This fs a reference under 
Section 17 of the Indian Divorce Act made 

the District Judge. Bilaspur. for con- 
firmation of 9 decree nisi passed by him 
under Section 16 of.the Act on the ground 
of adultery of the wife. 


_. 2 The petitioner Prem Masih was 
married to Smt. Kumudanibai. the first 
Tepondent. on 6th July 1964 and thev 
lived as husband and wife at Jvotipur. 
Pendra Road. where they were married 
for about two months. The petit oner 
wanted the wife to shift to his vHlage 
home in Chakanendra. District Dure but 
she refused to go there. At that :ime 
Rajendra Kumar. she second respondent. 
used to visit the wife and the petit oner 
suspected intimacy between them. The 

‘petitioner joined military service in 
October 1965. When he came on lave, 
he found the first respondent resding 
with the second respondent as wife and 
husband. The first: respondent has also 
given birth to two children while she 
was living with the second respondent, 
These facts have been fully establ shed 
Krom the evidence of the petitioner and 
his witnesses namely. Asisdan (P. W. 2) 
and B. Masih (P. W. 3). The respor dent 
did not appear to contest the precéedings 
and the evidence was recorded ex rarte. 
The learned District Judge has accented 
the evidence of these witnesses and wa 
do not find anv reason to take a dif- 
ferent view’ The evidence of the hus- 
band discloses that even before he jeined 
military service the wife and the 
gecond respondent were on intimate 
terms. The fact of her refusal to shift 
fo the village home of the petitioner dis- 
closes her guilty inclination and passion 
Kor the second respondent, When the 
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husband returned on leave, he found the 
two living together at Jvotipur as hus- 
band and wife. In a petition for divorce 
based on adultery “it îs not necessary and 
it is indeed rarely possible to prove the 
issue by any direct evidence. for in very 
few cases such proof can be obiainable:” 
the Court mav be satisfied of the fact of 
adultery by purely circumstantial evi 
dence. In the instant case, the refusal of 
the wife to shift to the petitioner's vil- 
lage. her living together with the second 
respondent and her giving birth of two 
children while sha was living with the 
second respondent are circumstances which 


are “quantitatively and qualitatively suffi- 


cient” to satisfy the conscience of the 
Court for holding that the commission by 
the wife of the matrimonial offence has 
been established bv the petitioner. 


3. Before a decree for divorce can 
be passed on the ground of adultery tha 
Court. as required by Section 14 of the 
Act, must be “satisfied on the evidence 
that the case of the petitioner has been 
proved.” Section 7 of the Act provides 
that subject to the provisions contained 
in the Act.. the High Courts and District 
Courts shall, in all suits and proceedings 
under the Act. act and giye relief on 
principles and rules which in the opinion 
of the said Courts, are as nearly as may 
be conformable to the principles and rules 
on which the Court of Divorce and Matri- 
monial Causes in England for the time 
being acts ‘and gives relief. The Supreme 
Court in E. J. White v. Mrs. K. O White. 
AIR 1958 SC 441 referred to the decision 
of the House of Lords in Preston: Jones v. 
Preston Jones. 1951 AC 391 which lavs 
down that the standard of proof in case 
Of a ground for dissolution of marriage is 
proof bevond reasonable doubt, and that 
the Court is to be “satisfied’* only when 
the proof offered bv the petitioner is of 
that standard. The Supreme Court then 
referred to Section 7 of the Act and 
pointed out that “the rule laid down by 
the House of. Lords would provide, the 
principle and rule which Indian Courts 
should apply to cases governed bv the' 
Act and the standard of proof in divorce 
cases would, therefore. be such that if 
the Judge is satisfied bevond reasonable 
doubt as ta the commission af the matri- 
monijal offence he would be satisfed 


- within the meaning of Section 14 of tha 


Act.” The question relating to the stan- 
dard of proof in matrimonfal causes again 
came up for consideration before the 
House of Lords in Blvth v BlIvth. 1966-T 
All ER 524. Lord Dennings In this case 
pointed out that the observations of the 
House of Lords in Preston Jones" case, 
1951 AC 391 regarding tha standard of 
proof were merely obiter. He then said 
that the statute usas tha word “satisfied™ 
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and not the words “satisfied beyond rea» 
sonable doubt” and that it was for the 
Court itself to decide what standard of 
proof is required. in order to be “satis- 
fied’. He also pointed out that the view 
that adultery must be proved with the 
Same strictness as Is required in a crimi~ 
nal case hag not been accepted by the 
High Court of Australia in Wright v 
Wright, (1948) 77 CLR 191. 
ning then quoted the following observas 
tien of Dixon. J. with avproval: 


“Whilst our decision is that the civil ., 


pand not the criminal standard of persua+ 
sion applies to matrimonial causes, in= 
cluding issues of adultery. the difference 
in the effect is not as great as is some 
times represented, This is because. as is 
pointed out in the judgments in Brigin- 
shaw v. Briginshaw, (1938) 60 CLR 336 
the nature and gravity of an issue neces- 


sarily determines the manner of attain« - 


ing reasonable satisfaction of the truth of 
the issue and because the presumption off 
innocence is to be taken into account.” 
The speeches of Lord Pearce and Lord 
Pearson in 1966-1 All ER 524 agree with 
the opinion of Lord Denning. 


- & The case of Blyth v. Bivth, 
966-1 All ER 524 will, therefore, show 
that the view expressed in Preston Jones* 
case. 1951 AC 391 that the standard of 
proof in case of a matrimonial offence in 
a petition for divorce is proof bevond 
reasonable doubt, does not now hold the 
field and that the correct test jn that 
matter is that expressed by Dixon. J. in 
(1948) 77 CLR 191 (supra). In view of 
the mandate in Section 7 of the Act that 
the principles and rules an which the 
Court of Divorce and Matrimonial Causes 
in England for the time being acts and 
gives relief should be applied bv the 
Indian Courts. we feel that now the 
standard of proof recommended in’ 1966-1 
All ER 524 (supra) will have to he ap- 
plied bv the Indian Courts also. But the 
change in principle as to the standard of 
proof will most often not make anv dif- 
ference in the result, for even applving 
the civil standard of proof to a divorce 
proceeding based on adultery a high 
standard of vroof wil] be needed to satisfy 
the Court that adultery has been com= 
mitied. This is what has been stressed 
by Dixon. J. in the passage extracted eam 
lier from Wright v. Wright, 11948) 77 
CLR 191. So far as the finstanf case Is 
concerned. whether the standard af proof 
recommended in Preston Jones’ case. 
9957 AC 391 or in Blvth’s case. 1966-1 Al? 
ER 524 be applied the result is the same 
as we are satisfied that the petitioner has 
been successful in proving bis case he 
gend resonable doubt, 
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5. For the reasons given above, 
we confirm the decree for dissolution of 
Marriage passed by the District Judge, 
Bilaspur, As the varties have not aps 
peared in this Court, there will be. no, 
order as to costs. 


Decree for dissolution off 
marriage confirmed. ~ 
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Ramsingh. Appellant v: 
Respondent, 


Opinion of F, B. în Letters Patent 
Appeal No. 5 of 1968, D/- 24-9-1971, 
decided byv Full Bench on order of res 
oe made by P. K. Tare and S. B. 

en, JJ. 


_ (A) M. P. Land Revenue Code (1959), 
S. 165 (7) read with S. 2 (1) (i) — Deter- . 
mination of a ‘holding’? — Whether the 
mode of assessment to land revenue is 
the real test of determination, 


Per- Majority (Vyas. and Bhare 
Rava. JJJ; Ikrammuddin v. Gulabkhan, 
(1966 Revenue Nirmavya J) was cor 


- rectly decided when it held that a hold. 


ing means a plot of Jand held by a 
Bhumiswamj separately assessed to land 
revenue. The basis for determination is 
neither the number of parcels of land. 
mor the individual area of the survey, 
(khasra numbers. The real basis is the 
mode of assessment of land revenue for 
the parcels of land. If, all the parcels 
of land have been collectively assessed ta 
Tand revenue as one separate and single 
unit then all of them would constitute 
one holding of the Bhumiswami. If. on 
the other hand. the assessment -of land 
revenue is separate for ach parcel of 
Tand, though held under one tenure by. 
the same Bhumiswami. then each parcel 


- of land will have to be treated as a sepa~ 


rate holding. Tkrammuddin’s case. 1966 
Revenue Nirnava it was correctly decided, 
(Paras 15, 40} 


{G. I. Oza. J. would accent the above 
statement of law with a qualification that - 
al] parcels of land held bv a Bhumiswami 
can only be assessed as one unit if they 
form part of one village. A holding of a 
Bhumiswami can only mean lands held 
by him under one tenure in one revenue 
village which is separately assessed fo 
fand revenue. It does not either mean 
every survey number forming part of 
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the holding of the Bhumiswami or the 
entire land held bv him all aver the Stata ' 
e= See paras. 36, 38). 


= S. D, Sanghi, for Applicant: G. M 
Chafekar, for Opposite Party. 


S. R. VYAS, J. qa The following 
question has been referred to this Beach 
for opinion (by a Division Bench) :— 


“whether Ikramuddin v. Gulabkhan. 
(1966 Revenue Nirnava 1) was corre:tly 
decided when it held that a holding means 
a plot held by a Bhumiswamij separacely 
assessed: to land revenue 2” 


2. Briefly stated the facts giring 
rise to the present reference are these :-— 
Respondent Shankarlal held a decree for 
money against the appellant- Ramsiagh. 
In execution of this decree, he attached 
certain agricultural lands held bv Ram- 
singh in Bhumiswami rights under three 
different survey Nos. resrectively measure 
fng 17.19,6.63 and 11.89 acres. These 
fands were sold one by one bv prblic 
auction and. with the leave granted bv 
the Executing Court, decree-holder 
purchased al! the lands, 


. 3 The fudgment-debtor. after the 
sales were confirmed, challenged the sales 
on grounds with which we are presently . 
mot concerned. After these objections 
were disallowed he. for the first tim2 in 
an appeal (Misc. Appeal No. 54 of 1967) 
raised an objection that the sales were in 
contravention of Section 165 (7} of the 
M. P. Land Revenue Code, 1959 and wera 
liable to be set aside. In that anneal iĝ 
was held bv Krishnan, J. that this otjece 
tion, having been not raised at the an= 
propriate stage, was not tenable. Against 
that judgment, the ‘iudgment-debtor in 
the present appeal under the Le:ters 
Patent, raised the same objection. Tare 
‘and Sen. JJ. who heard this appeal were 
of the view that the decision taken Sv a 
Division Bench of this Court in 1966 RN 1 

‘required reconsideration bv a lerger 
Bench, They, accordingly, under Chane 
ter I, Rule 12 of the High Courf 
Rules reauested our Lord the Chief Jus» 
tice for referring the above question to a 
Fult Bench. This is haw the matter has 
come before us. 

4. Before T proceed further tc. exe 
press my opinion on the question referred 
fo us it would be useful to reproduce the 
relevant vrovisions of the Code. on the 
interpretation of which would depend 
my opinicn. . 

*(2) (1) fi} holding’ means 

tit a parcel of land separately asses= 
sed fc Tand revenue and held under ons 
fenure and 

Œ} in reference to Tand held by a 
fenant a parcel of land held from a 
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Bhumiswami? under one lease or set of 
conditions.” 

_ "2 (H) (a) lot number” means a por- 
fion of land in urban area formed into or 
recognized as a plot number under Sece 
tion 93, in respect of which the area and 
the land revenue navable are separately 
entered in the prescribed records under 
an indicative number and includes any 
portion of land entered in the previous ree 
cords under an indicative number known 
as Khasra or survey number.” 

_ “2 {i} (th trent’ means whatever is 
paid or is payable in money or in kind— 
(i) by an occupancy tenant to his 
Bhumiswami according fo the provisions 
of Section 188 or by a lessee to hi 
Bhumiswami on account of the use or 
occupation of land held by him from such 
Bhumiswami: or i 
fii) by a Government Jessee fo tha 
Government on account of the use of oC- 
cupation of land leased ouf ta him bv tha 
Government.” 


"2 (1) (x} ‘Survey number” means a 


portion of land in non-urban area formed 


into, or recognised as a survey number af 
the last preceding revenue survev. or sub- 
sequently recognised as. such bv the Cole 
lector, in respect of which the area and 
land revenue payable are separately en- 
tered under an indicative number in tha 
land records; and includes, anv portion 
of land entered în the land records under 
an Indicative number known as the kha» 
sra number 

™ (1) (z} ‘tenure-holder’ means a për- 
son who holds Jand from the State Gov- 
ernment and who is or is deemed to be a 
Bhumiswami under the provisions of this 
Code.” 

"58. Liability off Jand to vavment of 
fand Revenue. woos 

* {1} All Tand, % whatever purpose ap- 
plied and wherever situate, is liable to 
the payment of revenue to the State 
Government except such Jand as has been 
wholly exempted from such liability by 
special grant of or contract with the State 
Government, or under the provisions of 
any law or rule for the time being in 
force, 

(2} Such revenue fs called Tand re- 
venue’, and that term includes all moneys 
payable to the Stata Government for Jand 
notwithstandine that such monevs mav ba 
described as premium. rent. lease-monev, 
quit rent or in anv other manner in any. 
enactment, rule, contract or deed,” 


"58-A, Certain Tand fo be exempt 

m payment of Tand revenue— Nof- 

withstanding anything contained In this 

Code, no land revenue shall be payable 
in respect of an uneconomic holding used 
exclusively for the purpose of agriculture 


92 M. P. [Prs. 4-6] 


Explanation L— For the purposes of this 
section. —. 

{a) ‘uneconomic holdin?” shall mean a 
holding the extent of which is less than 
fen acres or anv holding the land revenue 
payable in respect whereof does nof 
exceed five. rupees; ‘ 

(b) ‘holding’ shall mean ‘the entira 
land held bv a person in the State, note 
withstanding the fact that anv portion 
thereof is separately assessed to land re- 
venue: and j: 

(c} ‘land revenue shal} not include 
moneys payable to the State, Government 
for land by wav of premium. rent or lease 
money in respect of land leased out for a 
period of less than five vears or auit rent. 
Explanation I :— For the purpose of 
clause (b) of Explanation 1, ‘entire land 
held by a person in the State shall mean— 

(a) the entire land held bv a person 
In the State individually end shall in= 
clude— ` 

{i) where Tand is held by such per- 
son jointly with one or more persons. 80 
much portion of the land as falls to his 
ae: ta held bv i h person ab 

ji e suc 
Bhoodan holder under the Madhya Pra- 
desh Bhoodan Yagna Act. 1968 (28 of 
1.968) » . 

(b) where Tand is held bv a person 
fointly with one or more persons, the 
-single holding so jointly held.” 

“165. Rights of transfer fI) Sub- 
fect to the other provisiors of this sec- 


ti nd the provisions of Section 168 a 
Bhumiawaml mav transfer anv interest 
in his land, x 
QQ) # R , 
{3} s s B 
{4} 7 " . 
(5) s x s l 
{8} E (i . 
{7} Notwithstanding anything con= 


fained in sub-section (1) or in any other 
law for the time being in force—~ 


aj only that part of a holding of a 
PE shal) be liable to attachment 
or sale in execution of any cecree or order 
as is in excess of five acres Df irrigated or 
fen acres of unirrigated land: : 


[b} no Tand comprised in a holding of 
a Bhumiswami belonging to a tribe which 
has been declared to be en aboriginal 
tribe under sub-section (6) shall be. Hable 
fo be attached or sold in execution of anv 
decree or order} . - ' 


tc) no receiver shall be appointed to 
manage the land of a Bhumiswami under 
Section 5% af the Cede of Civil Proce- 
dure, 1908 {V of 1908) nor shall anv such 
fand vest in the Court or anv receiver 
ander the Provincial Insolvency Act. 1920 
{V of 1920) contrary to the provisions of 
alause fa) or clause [b]; 


` 
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Provided that nothing in this sub-sece 
tion shall apply where a charge has been 
ereated on the land by a mortgagee. 


- (8) sl 2 a 
(9) » 2 a 
(10) s s s 
{11} z a a 
- 5. In Ikramuddin’s case, 1966 RN 


1 the judgment-debtor Bhumiswami was 
the holder of two plots of land under 
two distinct and separate Khasra num= 
bers. The total erea of both plots. so 
separately assessed and numbered. was 
more than ten ¿cres but individually 
the area of each plot was less than five 
ften?) acres. They were attached and 
sought to be solé. An objection was 
raised that as each of the two plots was 
an individual holding within the meaning 
of sub-section (7) of Section 165 read 
with Section 2 (1) (i) of the Code and 
was less than the limit prescribed by 
Section 165 (7) in area. It was not liable 
to be attached and sold. On a consideras» 
tion of the relevant provisions of the 
Code, it was held that despite possible 
anomalous consequences the plain mean" 
tng of the provisions of the Code meant 
that even if, a Bhumiswami was the hol» 
der of more than ten acres of unirrigated 
Tand in different holdings. each of which 
was Jess than ten acres and separately 
assessed to jand revenue. then the pro~ 
fection provided by Section 165 (7) was 
available against actachability and sales 
ability. I shall shortly refer fo the reas 
sons which were accepted in Ikramuddin’a 
‘case, 0966 RN i for the aforesaid view. 


6. In the instant case the Tearned 
Judges of the Division Bench were ine 
clined to differ from the view in Ikram» 
uddin’s case, (1966 RN 1 and to take the 
view that there were ample provisions in 
the Code to indicate that a plot of land 
under a distinct Khasra No. {Survey 
No.) could not be equated with ‘holding’ 
as defined in Section 2 {1) { and referred 
to in Section 165 (7) of the Code: ‘that ` 
the Code contemplated and provided for 
a ‘holding’ to consist of more than one 
individual Khasra number: that each 
Khesra number could not constitute an 
individual holding even though there is 
separate assessment under the Code for 
-payment of land revenue on each of them 
and that ‘holding’ and Khasra numbers 
or survey numbers or Khata numbers ara 
Independent of each other. Tt has been 
further observed that ‘holding’ means 
what fs held by a Bhumiswami from the 
State under one tenure and each indivi- 
dual plot cannot be a ‘holding’. Since 
this view would have been opposed to 
the view in Ikramuddin’s case. a refer- 
ence to a larger Bench was sought and 
has been made, 


£972 
% Before us the learned counsel 
the appellant supported the ‘view 

en in Sebharam v. Ladli Bai. 1965 

(32 bv Krishnan. J. and the view 
which the fearned Judges of the refer- 
sinz Bench felt inclined to take but for 
the view of the Division Bench in Ikram- 
uddin’s case, 1965 RN 1. In mv coinion 
the view taken in Ikramuddin's case was 
correct and does not require reconsidera- 
tion, 

'8&: Reference was made fo cecided 
eases by the learned counsel for bcth the 
parties in support of their respective con~ 
fentions. One view advanced was that 
where the words used in the provisions 
ef an enactment are found ambiguo.s and 
were likely to lead to anomalous tesults, 
the intention of the Legislature shauld be 
- Kooked into in interpreting these words of 
the Legislative enactment. The counter 
view put forward was that if there was 
Mo ambiguity and the provisions were 
capable of plain meaning, a different 
meaning could not be put to avoid pos- 
sible anomalies. I. therefore. prorose to 
determine whether there fs anv secve for 
the contention that the provisions of the 
Code relevant for the purposes of 
case. suffer from any such ambiguily and 
present anv difficulty in interoretinz their 
plain meaning apart from the in-:ention. 
‘with which they may have been troughé 
en the statute book. 


9. The word ‘holding’ has been de~ 
fined both in Section 2 {1) (i) anc Sece 
fion 58-A of the Code. Section 2 {1) of 
fhe Code savs that unless there & anye 
` thing repugnant to the subiect or cons 
text the words referred to in clauses (al 
- to (z-5) shall have the meanine as is given 
fn the various clauses of the sub-section. 
This clearly shows that unless there fs 
any repugnancv in the subject or the con» 
fext all the words in this section. where- 
ever thev occur in the Code. shal. mean 
ag they are defined in if. Only in Sec- 
tion 58-A it has been added, bv wavy of 
an explanation. that for the purposes of 
that section ‘holding’ shall mean as stated 
fn clause (b) of the said explanation. In 
- view of these provisions it would te clear 
that the word ‘holding’ occurring in Sec- 
tion 165 (7) of the Code will have to be 
given that meaning onlv as is given in 
Section 2 f1) (i). subject however to the 
condition that no repugnancy in the sub- 
fect or context arises. It has. therefore, 
fo be seen as fo what is the meating of 
the ward ‘holding’ as given in Section 2 
(1) G} of the Code. 


10. Section 2 fT) ff} savs that ‘hold- 
Tng’ means a parcel of land seraratelv 
assessed to land revenue and helc under 
ene tenure: and { reference to land 
held by a tenant a parcel of land from a 
Bhumiswami under one lease or set of 
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conditions. Thus, according to this defini- 
tion. the requirements of a holding, as 
defined above, are that— 


(1) It should be a parcel of land; 


(2) It should be separately assessed 
fo Iand revenue: . 


(3) It should. be held under one 
ure: a 


(4) In case the Jand is held bv a 
tenant from a Bhumiswami then it should 
be a parcel of land under one lease or 
set of conditions, 
df, these requirements are present, then 
any land in a given case will have to be 
treated as holding for the purposes of 
Section 165 (7) of the Code, 


11. ‘Land’ has been ‘defined in 
Section 2 (1) (k) aS a-portion of earth’s 
surface. The word ‘parcel’ has not been 
defined by the Code and. therefore, while 
construing this word the Court has to 
fake fts natural and grammatical meaning 
viz. a little part or a vortion of a whole 
"parcel of land’. therefore. would mean a 
piece er a portion of the earth’s surface 
with separate ascertainable identity. Fure 
ther if any portion of earth's surface. so 
identifiable as parcel of land. is separate- 
Jv assessed to land revenue under the 
provisions of the Code then it will have 
to be treated as holding frrespective off 
the areg of such a portion of land. 


12. The second requirement fs 
that it Le. the parcel of land. should be 
held under one. tenure. The dictionary 
meaning of the word ‘Tenure’ is the fact 
of holding tenement: the condition under 
which a tenement is held from a stperiors 
the title by which the property is held, 
the relations. right and duties of a tenanf 
fo the landlord: the terms of holding 
{vide Oxford English Dictionary). The 
word ‘tenure’ though has not been defined 
In the Code vet the words ‘tenure holder 
have been defined in Section 2 (1)-(z) ag 
a person who holds lands from the State 
Government and who is or ‘is deemed to 
be a Bhumiswami under the provisions of 
the Code. Section 157 of the Code says 
that there shall be only one class of 
tenure holders from the State to he 
known as Bhumiswami. Thus. tf a pare 
cel of. land is held in Bhumiswami rights 
from the State Government the holder 
becomes the tenure holder of that parce! 
of land and will be entitled to all the 
rights and be subject to all the liabilities 
provided by the Code, 


13. _ Sections 57 and 58 of the Code 
@eclare that all lands belonging f the 
State Government shall be liable to the 
payment’ of land revenue to the State 
Government. The mode and the princie 
ples of survey of land and ifs assessment 
for determination of land revenue ara 
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provided In Chapter VII (Sections 61 and 
$1) of the Code.. For the purposes of 
maintenance of land records. settlement 
with the tenure holders and survey and 
assessment of lend revenue the autho= 
vised officer is empowered. under the 
Code. to divide and forrs any portion of 
land Inte distinctive survey or Khasra 
numbers and then determine the land 
revenue pavable bv the hoider in respect 
of each survey or Khasra number (see 
Sections 71 and 73 of the Code). 


14. It would thus be clear that 
while surveying, settling and assessing 
fand for the purposes of land revenue, 
a given parcel of land may be divided 
into one or more than one survev/kbasra 
mumbers and separate assessment mav be 
made for separate survev/khasra nume 
bers. irrespective of the fact that the 
holder holds from the State in Bhumie 
swami rights one or more than ane sure 
vey/khasra numbers, Once the . assess» 
ment of land revenue is made separatelv 
in respeci of a parcel of land held under 
Bhymiswami tenure, then irrespective of 
the area of the individual survey/khasra 
number and the total number of parcels 
of land held. each parcel of land would 
become a holding within the meaning of 
the Code. The authorised officer may 
take different portions of land and form 
one survey number, settle if with. tha 
tenure holder and assess the Jand re- 
venue for all the portions sg found into 
ene or more than one suryev numbers, 


15. A question may arisa as fo 
what is the holding of a tenure holder in 
such cases. When a Bhumiswami-is tha 
holder of only. one survey number on 
Khasra number which is individually and. 
separately assessed to land revenue no 
difficulty arises in determining as to what 
fs his holding i.e. the parcef of Iand held 
by him. In the instant cass in the case 
of Ikramuddin. 1966 RN 1 (supraj and 
many other cases lands held by a Bhumi= 
swami may be indicated. either in one or 
more than one village, by more than ona 
survey ot Khasra numbers. The total 
area of such survey numbers collectively 
may be more than the limits prescribed 
by Section 165 (7) Le. five acres of ir 
rigated or ten acres of unirrigated land 
but individually the area of each mav be 
Jess than the above mentioned five or 
fen acreg. Questions have arisen as to 
whether each parcel of jand. which is 
given a separate survey/khasra number, 
should be regarded as a separate holding 
or all the parcels of land collectively held 
be him. under the Bhumiswami tenure, 
should be regarded as one holding. In 
my opinion, the basis for determination 
fe neither the number of parcels of land 
nor the individual area of the survey 
Uichasra numbers, The real basis is tha 
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mode of assessment of land revenue for! 
the parcels of land. If. all the parcels oF 
lang have been collectively assessed to: 
land revenue as one separate and single’ 
unit then all of them would constitute ona’ 
holding of the Bhurmiswam& If on thal 
other hand the assessment of land revenua! - 
is separate for each parcel of land. though) 
held under one tenure by the samel 
Bhumiswami. then each parcel of land 
will have to be treated as a separate 
holding. In such cases neither the num« 
ber of parcels of land nor the extent of 
the Khasra numbers nor the total area of 
the land held bv a Bhumiswami could be 
the basis to determine the question as te 
what is the holding of the Bhumiswami. 
16. To illustrate my view, the 
following cases would be useful:— | 


A. In village X. A. a Bhumiswami is 
the holder of onlv one parcel of unirri« 
gated land indicated by khasta No. 1, 
aren 12 acres, This parcel of land is 
ay assessed fo land revenue af 


_ B. In village Y, B, a Bhumiswamd fs 
the holder of three parcels of unirrigated 
land indicated by Khasra numbers 2, 3 
and 4. The individual area of the threa 
Numbers being four acres each and the 
total area being 12 acres, all the threa 
parcels of land are assessed collectively 
are separately tp land Revenue al. 


_ C in village Z, Œ. a Bhumtswamni. is 
the holder of 3 parcels of unirrigated land 
indicated by khasra numbers, 5. 6 and 7 
the individual area being 4 acres each and 
the collective area being 12 acres. Each 
Of the parcel of land is separately assese 
sed to land revenue af Rs. 2.00 each, 


Tn_itustration A, the plot of land is onfy 
One and is separately assessed to land re= 
venue at Rs. 5.00. As the assessmene is 
separate, the Jand, bearing khasra No. i, 
will be one holding for the purposes of 
Section 165 of the Land Revenue Code, 
In illustration B the Bhumiswami is tha 
holder of three plots of land bearing 
khasra Nos. 2. 3 and 4, the individual 
area being. 4 acres and tbe total area bes 
ing 12 acres. As the assessment of land 
revenue is collective as one unit. all the 
a khasra numbers. will be treated as 
one holding for the purposes af Sec. 165 
of the M. P. Lang Revenue Code. In il- 
fustration C. the Bhumiswami fs the hole 
der of three plots of.Jand being khasra 
numbers 5. 6 and 7, whose individual area 
4 acres and collective area is 12 acres, 
As each plot of land is separately assese 
sed to and revenue. each one of them 
will be a separate holding irrespective of 
the fact that the holder is ona and tha 
same person and the total area of tha 
land is more than 70 acres, og 
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17. ff fs no doubt true that “a il- 


Tustrations A and B the holders, tk ugh 
holdirg the same area of land as the hol- 


der in illustration C, would be liable for | 


attachment and sale of their lands and 
the holder in illustration C would not be 
So liable. This would naturallv lesi to 
anomalous results but in view of the 
specific provision of the Code the result- 
ing anomaly is unavoidable, 


18. It was. on the basis of the 
provisions of Section 58-A of the Tode, 
contended that ‘Holding’ as used iz the 


Code signified the entire jand held by a- 


holder under Bhumiswami rights ana that 
if one holder held different olots of .ands 


under different and distinctive kaasra 
fsurvey numbers then sach and avery 


khasra number/survey number could not 
be treated aS a separate holding. A bare 
reading of Section 58-A enacted br Act 
No. 6 of 1967 would show that the word 


*Holding’ has been given a special mean-, 


fng for the purposes of Section 58-A onlv. 
‘Accordingly what is to be understo.d by 
the word “Holding” while interpreting 
Section 58-A, cannot be understoci for 
the interpretation of this word otc -rring 
in other sections of the Code. Conse- 
quently the provisions of Section 58-A 
cannot be called in aid for interr-eting 
the provisions of Section 165 of the Code. 


19. Tf was then contended thaf the 
Intention of the Legislature in er-acting 
the protective measures in Section 135 (7) 
for the benefit of agriculturists wis to 


ensure for them some minimum require- 


ments of land for their maintenanc2 and 
exempt such lands from sale and ¢ :tach~ 
ment in execution of any decree pr orderi 
that a. holder of manv parcels of land. 
separately assessed to land revenue. will 
be entitled to protection given br Sec- 
tion 165 (Z) for the simple reason that 
each parcel is less than the exempted 
minimum and a holder of one single par- 
cel of land would be deprived of the land 
in excess of prescribed minimum ar 3 that 
such anomalous results were neitrar jn« 
fended nor contemplated by the l=gisla~ 
ture, Cases were cited at the Bar: First- 
fy in support of the view that where there 
was no scope for any ambiguitv in inter- 
pretins the Legislative enactment, there 


was no need to ascertain the intenion of | 


the Legislature and secondly in sovvorf 
of the view that as-in the instant czse the 
Inierpretation accepted jin Ikram _ddin’s 
case, 1966 RN I (suvra) was givizg rise 
fo anomalous results, the intention of the 
Legislature in enacting Section 165 d7) 
should be looked into. 


20. While interpreting fhe provi= 
sions of a statute the Courts wil onlv 
fook to the olain and natural mea~ing of 
ths words used in the statute. I£ the 
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plain and natural meaning gives rise to 
anomalous results. which the Legislature 
may not have anticipated in advance 
en the Courts will have to adopt the 

and natural meaning and leave it to 
the Legislature to amend the law and res 
move the anomaly. 


21. A reference jn this connection 
may be made to the decision of the 
Supreme Court in Rananiava Singh v 
Baijnath Singh. AIR 1954 SC 749. In 
this case a question arose as to whether 
persons @mploved by the father of tha 
candidate to a Legislative Assembly elec- 
tions and paid for by him should on 
should not be treated as persons employs 
zd and paid for bv the candidate him» 
self. If was found that it was the father, 
who assisted the son in his election. It was 
contended that if these emplovees were 
not to be treated as employees of the 
candidate then the candidate who had 
zich friends and relations would have an 
unfair advantage over a poor rival. Re- 
pelling this contention. it was held that:—s 


“The spirit of the law mav well be 
an elusive and unsafe guide and the sup- 
Posed spirit can certainly not be siven 
effect to in opposition to the plain langue 
age of the secticns of the Act and the 
if all that can 
be said of these statutory provisions fs 
that construed according to the ordinary, 
grammatical and natural meaning of their 
language thev work iniustice by placing 
the poorer candidates at a disadvantage 
the appeal must be to Parliament and nof 
to this Court.” 


22. Similarly In Naravana Swamł 
v. Emperor. AIR 1939 PC 47 = (40 Cri 
LJ 364) while considering the auestion ofi 
the intention of the Legislature in enact« 
ing certain provisions of Section 162 of 
the Criminal Procedure Code. it was held 
that in truth when the meaning of the 
word is explained it is not the duty of 
the Courts to busy themselves with the 
supposed intentions. 


23. In State of Uttar Pradesh ve 
Dr. Vijay Anand Maharaji, AIR 1963 SO 
946 the following passage from Crawford 
on ‘Statutory Construction’ at page 492 
was quoted with approval :—= i 


“A liberal construction does not 
fustify an extension of the statute’s scopa 
beyond the contemplation of the Legise 
lature. The fundamental and elementary 
tule of construction is that the words and 
phrases used bv the Legfslature shall ba 
given their ordinary meaning and shall 
be construed according to the rules of 
grammar. When a language fs plain and 
unambiguous and admits of only ona 
meaning. no auvestion of construction of « 
statute arises. for the Act sneaks for its 
self, It is a well recognized rule af 
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construction that the meaning must be 
collected from the. expressed intention of 
the Legislature.” : i 


fn the light of the aforesaid decisions if 
has to be held that if the words in a sta~ 
tute are clear, then the Courts can onlv 
recognise that intention of the Legislature 
which is expressed in an unambiguous and 
. clear words of the provisions of the sta- 
fute itself, a 
' 24. As stated above the meaning 
of the word ‘holding’ as accepted in 
Ikramuddin’s case, 1966 RN-1 does ne 
doubt give risa te anomalous results 
Decision in Ikramuddin's case was given 
by this Court on 12-2-1964, Three vears 
thereafter Section 58-A was brought on 
statute book by the Legislature It is 
` presumed that the interpretation given to 
the word ‘holding’ for the purposes of 
Section 165 (7) of the Code was present 
before the Legislature when a special 


meaning to the word ‘holding’ was given . 


in clause (b) to the Explanation In Sece 
tion 58-A of the Code. If in spite of this 
decision .the Legislature thought it fit not 
to amend Section 165 (7)-of the Code by 
making some suitable provisions then $ 


must be presumed that the interpretation - 


in Ikramuddin's case was acceptable ~ to 
the Legislature, 


25. It is no doubt? frue that ff a 
reference is made to the orovisions of 


Section 73 (3). Sectfon 147 and Rule 29° 


of the Rules regarding Revenue Survey 
of Agricultural Land {published vide Noti- 
fication No 179-647%-VII-N (Rules dated 
6-1-1960). an argument can be advanced 
in support of the interpretation which tha 
learned Judges of the referring Bench 
were inclined to take. Sub-section (3) .of 
Section 73 of the Code provides that 
where a holding consists of several khasra 


numbers the Settlement Officer shall ase’ 


sess the land revenue pavable for each 
_ khasra number and record them as sepa= 
fate survey numbers. Rule 29 also pro~ 
vides for the Settlement Officer to cal- 
ate the assessment on each holding in 

, accordance with the assessment rates 
sanctioned bv the State Government. and 
apportion it over the survey numbers 
comprised in that holding. Relving ` on 
these provisions it was contended that 
the aforesaid provisions did indicate that 
since a survey number/khasra number 
had to be assessed separately and ff a 
holding. consisted of more than one khasra 
number then assessment of land revenue 
had to be made holding-wise and not kha= 
a number-wise and that in that event 
Ya niimber would not be regarded as 

a holding and the holding would consist 
-‘@ all the survey numbers. whether as- 
sessed individually or collectively. This 
‘@ontention cannot ba accepted. š 
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26.. If. while assessing the land 
revenue of agricultural land, the Settle- 
ment Officer makes assessment of indivie 
dual khasra numbers or of a holdiny as a 
whole then the question still would be as 
to whether a particular khasra number, if 


“assessed separately: would of would no® 


constitute a holding as defined in Sec- 
tion 2 (1) (i) of the Code. According to 
Section 2 (1) (i) if a parcel of land (whee 
ther indicated by an individual khasra 
Survey number or not) is assessed sepa- 
rately to land revenue and held under 
one tenure then it will become a holde 
ing for the purposes of Section 165 (7) of 
the Code. Thus, the real test to deter 
mine as to whether a particular survey 
number is or if not a holding for the pure 
poses of Section 2°(1) (i) and Settion 165 
(7) of the Code fs as to whether in res- 
pect of.a particular parcel of land there 
has or has not been its separate assess- 
ment for land revenue by a Settlement 

cer. If a reference is made ta Rule 6 
of the Rules regarding ‘Formation of Sur= 
vey Numbers and Villages (published vide 
Notification No. 177-6477-VII-N (Rules) 
dated the, 6th January 19601 then the 


“contention în support of the view pro- 


posed: bv the Jearned Judges of the re- 
ferring Bench would be nagatived. Rule 6 
is as under :— - 


“(1) Two or more occupied survey 
numbers mav be amalgamated, provided 
tha following conditions are satisfied s 


@ the total area does not exceed 30 
acres or where one of the numbers to be 
amalgamated is less than five acres in 
area, 40 acres; 

(ii) the tenure-holder or tenure-hol~ 
ders of each survey number are the same 
and agree to amalgamations 

(iii) thera are no sub-divisions: and 

Gv} the common beundarv is such 
that the amalgamation will materially 
facilitate cultivation s 

Provided, that the limits imposed by 
Or under condition (i) mav be exceeded 
to such extent as the Settlement Com» 
missioner may. by general or special > 


. {2} The combined survey number 
shall be given the numbers of all the 
survey numbers which have been amal- 


Pamated td form it, the various numbers 


being connected bv hyphens,” 
Condition No. (117 speaks of the: tenure- 
holder or tenure-holders of each survey 
number. ` It would thus be clear that 
even while framing the rules. the appro- 
priate authority did contemolate that 
even in respect of- an individual survey 
number there could be a tenure holder. 
27. In the order of reference, re- 
ference is also made to the Rules for the 
preparation of Khasra for each village by. 


1974 ` 
the Patwari. According to this “orm 
there are five columns. The first column 
is for the khasra number. the second is 
for the area, the third is for the holding, 
the fourth is for the name of the Bhymi- 
swami and the fifth is for the name of 
the occupancy tenant. Referring to this 
prescribed form, it has heen suggested 
that khasra number and holding number 
were not treated as one and the same 
thing and that the land comprised in one 
khasra number could not be equated with 
holding. In mv opinion. such a cons7ruc- 
tion cannot be placed on the word ‘mold- 
fing’ as defined bv Section 2 (1) (i) bv mak- 
ing a reference to some form prescribed 
under the Rules framed, under the Code. 


28. In Ikramuddin’s case, 1966 
RN 1 the possible anomalies resulting 
from the view taken in that case were 
duly considered. It was. however, held 
that if the words ‘interpreted according 
to their natural and grammatical tr ean- 
ing’ lean to an anomaly then it has to be 
allowed and that it should be left to the 
Legislature to remove the anomaly if and 
when it considers it fit to do so. I fullv 
agree with those observations and hold 
that so long as the definition of the word 
“holding” as given in Section 2 (1) ri} of 
the M. P. Land Revenue Code is or the 
statute book, the Courts cannot. by ex- 
ploring and examining the intention of 
the Legislature, assign a meaning diffe- 
rent from what can be derived in the 
manner indicated above. As their Lord- 
' ships of the Supreme Court have abserved 
în Rananjaya Singh’s case AIR 195+ SC 
749 (supra) the appeal in such cases nust 
be to the Legislature and not ta the 
Courts. 


_ 29. According to the reasons given 
above, my answer to the auestion refer- 
red to this Bench is that Ikramuddim v. 
Gulabkhan, 1966 RN 1 was. correctly 
decided when it held that a ‘holding’ 
means a plot of land bv a Bhumiswami 
separately assessed to land revenue. 


OZA, J.s-—~ 30. I had the adyan= 
fage of going through the opinion of my 
learned brother Vvas, J. He has stated 
the facts of the case in details and also 
the question that îs referred to us. But 
for the reasons stated herein I do not find 
myself in agreement with the opinion 
expressed by him. I can, therefore, 
straightway come to the auestion. Al- 
though the reference is about the deci- 
sion reported in 1966 RN 1. but in sub- 
stance the question is as to what should 
be the interpretation of the term ‘holding* 
as used in the M. F. Land mame Code, 
1959, (hereinafter ealleq the Code 
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31. The word ‘holding’ has been 
defined in Section 2 (1) G) of the Code in 
the following words— 

“holding’ means— 

(i) a parcel of land separately assess~ 
ed to land revenue and held under one 
tenure; and 

(ii) in reference to Jand held by a 
tenant a parcel of land held from a 
Bhumiswami under one Jease or set of 
conditions;” 


Clause (i) of this definition contemplates 
(a) a parcel of land, (b) separately assess- 
ed to land revenue, and (c} held under 
one tenure. On an analysis of this defini- 
tion. it appears that lands held by a Bhu- 
misswami) are held under one tenure as 
in the present scheme of revenue law a 
Bhumiswami holds the land only under 
one tenure. Consequently if only this 
aspect of the definition is considered, 
then the term ‘holding’ will! mean lands 
held hy a Bhumiswami which may be 
spread over in the whole State. The term 
‘a parcel of land’ will also include parcels 
of land as well, and in view of Section 5 
of the M. P. General Clauses Act. 1957, 
this will make no difference. Consequent- 


-ly. a ‘parcel of land’ may also mean a 


parcel or parcels of land held bv a 
Bhumiswamj under one tenure. and this 
would clearly indicate that it will mean 
all the lands held by a Bhumiswami all 
over the State. It is only the phrase 
“separately assessed to land revenue” 
which has led to the controversy about 
the definition and, it appears. that has 
ara in a conflict of decisions in this 
our 


32. The Division Bench, which 
made this reference, appears to have taken 
the view that ‘holding’ means what is 
held bv a Bhumiswami from the State 
under one tenure, thereby meaning the 
whole land held by a Bhumiswami in the 
State and it appears that in this view they 
were in agreement with the view taken 
by my learned brother Krishnan, J.. in 
Shobharam v. Ladlibai, (1965) RN 132. 
In Ikramuddin's case 1966 RN 1 ae 
the view taken was that ‘holding’ 
mean every Khasra number. 


33. In order to appreciate the cor~ 
rect jnterpretation of the term ‘separate- 
Iy assessed to land revenue’ in the con- 
text of the definition of the term ‘hold- 
ing’, it would be worthwhile to go into . 
earlier enactments where this term was 
used and defined. In the Madhva Bharat 
Land Revenue and Tenancy Act, 1950, the 
term ‘holding’ has been defined in Sec- 
tion 54 (v) thus— ; 

“Holding means a parcel or parcels - 
of Jand, forming part of a village which 
fs held under one lease or grant” 
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In this definition, instead of the phrase 
“separately assessed to land revenue” the 
phrase ‘forming part of a village’ has been 

. used, and by the use of this phrase the 
definition in the Madhya Bharat Act 
created no difficulty about interpretation. 
In the Indore Land Revenue and Tenancy 
Act, 1931, the word ‘holding’ was defined 
as under— 


_  “ ‘holding’ means a parcel of Tand, 
forming part of a village which is held 
under one lease or one set of conditions.” 


From a perusal of this definition, it ap- 
pears that the Madhya Bharat Act adopt- 
ed the definition given in the Indore Act, 
Mf we compare the three definitions given 
in the aforesaid three enactments, in- 
cluding the Code, the definition appears 
to be substantially the same except that 
in the Indore and Madhva Bharat Acts 
the phrase ‘part of a village’ was used 
which is substituted in the Code by the 
use of the phrase ‘separately assessed to 
land revenue’. In the Madhya Bharat 
Act the term ‘parcel or parcels of lang’ 
was used whereas in the Code only the 
words ‘a parcel of land’ haye been used 
as was done in the Indore Act. But. as 


pointed out earlier, this would make no. 


difference in view of Section 5 of the 
M. P. Genera] Clauses Act, 1957. In 
order therefore, to understand the im- 
port of the phrase ‘separately assessed to 
land revenue’, we will have to examine 
the scheme of assessment in the present 
law. A . 


34. Section 71 of the Code pro~ 
vides for division of the land in the State 
into survey numbers and villages. Jt is 
ag under— 


71 Subject to rules made under this 
Code, the Settlement Officer may— 


(a) take measurements of the Tand 
fo which the revenue survey extends and 
construct such number of survey marks 
thereon as May be necessary; 

(b) divide such lands into survey 
numbers and group the survey numbers 
fnto villages: 

(c) recognise existing survey num- 
bers, reconstitute survey numbers, or 
form new survey numbers: 


Provided that, except as hereinafter 
provided. no survey numbers cornprising 
land used for agricultural nurposes shall 
henceforth be made of less extent than a 
minimum to be prescribed for the various 
classes of land; 

Provided further that the limit pres- 
eribed under the aforesaid provision shall 
not apply in the case of survey numbers 
already’ existing immediately before the 
date of the notification under sub-sec- 
tion (1) of Section 70,” t 
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Section 76 provides for grouping of vil- 
lages for purposes of assessment, and 
Section 77 provides for fixation of assess- 
ment rates. Section 78 provides for as~= 
sessment of each holding in accordance 
with the rates approved under Section 77. 
The scheme of assessment in Chapter 

indicates that a village or a group toge= 
ther is to form one unit for purposes off 
assessment Section 78, therefore. con~ 
templates holding in each village and 
fixation of assessment in accordance with 
the rates approved under Section 77 on 
Section 80. Section 78 is as under— 


“The Settlement Officer shall fix tha 


- assessment on each holding in accordance 


with the assessment; rates approved under 
Section 77 and the provisions of 
Section 80 and such assessment shall 
be the fair assessment of such holding.” 


After the assessment of the holding is 
done in accordance with the provisions 
of Section 78, further division of assess- 
ment for each survey number, if the 
holding consists of more than one survey 
number. has been provided for in Rule 29 
of the rules framed under the Act. Rule 
29 reads thus— 


“The Settlement Officer shall then 
proceed to calculate the assessment on 
each holding in accordance with the as~ 
sessment rates sanctioned by the State 
Government, and apportion it over the 
survey numbers comprised in that holds 
ing. 


This also appears from sub-section (3) of — 
tion 73, which is as under— 


“Where a holding consists of several 
Khasra numbers, the Settlement Officer 
shall assess the Jand revenue pavable for. 
each Khasra number and record them as 
separate survey numbers.” 


It is thus clear from the provisions con: 
tained in S. 7343) and R. 29 that in ac- 
cordance with the scheme of assessmené 
under Section 78, the assessment of 
holding has first to be done on the basis 
of the rates approved under Section 77 
or Section 80, and it is only then that 
that assessment has to be further divid- 
ed into survey numbers in order to ge 
the land revenue pavable on each sur+ 
vey number in case the holding consists 
of more than one survey number. This 
elearly goes to show that a holding and 
a survey number are not terms which 
can bè interchanged. Holding, there- 
fore, does not mean merely a survey 
number. There mav be cases where hold- 
ing itself may consist of onlv one survey 
number. But. as the provisions of sub= 
section (3) of Section -73 indicate, a hold- 
ing may even consist of more than one 
survey number. Consequently, under the 
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scheme of assessment of land revenve as 
provided for in Chapter VII of the Code, 
in a village what is separately assessed 
fs the holding, that is the jands hele by 


one Bhumiswami in one village Thés is’ 


also clear from the provisions conte:ned 
in Section 108 of the Code where ag=inst 
the name of each Bhumiswami all jands 
held by him in a village are to be indi- 
cated and the land revenye pavable by 
such Bhumiswami has also to be shown, 
and jn this manner a Record of Rxhts 
has to be prepared for every village. In 
the light of this scheme of assessme=t of 
land revenue, it appears that in eack. vil- 
lage what is separately assessed to land 
Revenue is all lands held by one Bhumi- 
swami, and that merely because every 
survey number has also been allotted] a 
portion of the land revenue, it cannct be 
said that everv survey number is zepa~< 
rately assessed, because the process of 
assessment is of fixing the Jand revenue 
On a particular portion of land on the 
basis of assessment rates approved wnder 
Section 77 or Section 80 and with this 
process what is assessed is all land: put 
together held by a Bhumiswami in one 
village. It is only this which can, taere- 
fore, be said to be ‘separately assessed to 
land revenue’. The assessment of a sur 
vey number is merely a process of dis- 
tribution. It is also significant that the 
Records of Rights are prepared vilage- 
wise, and in each village against the ame 
of the Bhumiswami are shown all ands 
held by him in that village, and the land 
revenue payble on that land, In this 
view of the matter, therefore it c=nnof 
be doubted that ‘holding’ shall mean a 
parcel or narcels of land held by a Bhumi- 
swami jin one village. and that is sepa« 
rately assessed to land revenue, . 


35. lf from the definition of the 
term ‘holding’ it is inferred that if means 
lands held by one Bhumiswami all over 
the State as appears to be the view taken 
In 1965 RN 132 and also by the Dixision 
Bench referring this matter to us. then 
the phrase “separately assessed to land 
revenue” will have to be omitted from 
the definition. But as this phrase is -here 
in the definition, it has to be gives its 
meaning. Consequently it cannot be said 
that ‘holding’ means all lands held 5v a 
Bhumiswami all over the State. It will 
only mean land held by a Bhumiswami in 
one village which is separately asc2ssed 
to land revenue. The word ‘village’ has 
been defined in the Code thus— 


"2. (z-5). ‘village’ means any tract of © 


Yand which, before the coming into force 
of this Code. was recognized as or was 
declared as a village under the prov-sions 
of anv law for the time being in force 
and any other tract of land which is kere- 


\ 
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after recognized as a village at any reve- 
nue survey or which the State Govern-= 
ment, may. by notification, declare to ba 
a village,” 


36. Section 58-A was introduced 
in the Code by an amendment under 
Ordinance No. 19 of 1966, which was 
subsequently replaced by M. P. Act. 
No. 6 of 1967. In this provision, ‘holding’ 
has been defined to mean “the entire 
land held by a person in the State, not- 
withstanding the fact that any portion 
thereof is separately assessed to land re~ 
venue”. This definition was added for 
the purpose of Section 58-A alone, which 
is clear from the first Explanation to Sec- 
tion 58-A, clause (b) of which provides 
the definition of ‘holding’ for the pur- 
poses of Section 58-A. It is yery clear 
from this that while ‘holding’ is defined 
in this section to mean the entire land 
held by a Bhumiswami in the State, if 
Was understood that in fact portions 
thereof may be separately assessed to 
land revenue because it is clear that lands 
held by a Bhumiswami in one village will 
only be separately assessed to land re- 
venue in accordance with the scheme of 
assessment. It is also clear that if the 
term ‘holding’ meant the entire land held 
by a Bhumiswami in the State and if such 
was the intention of the Legislature, 
then there was no need to provide this 
special definition of ‘holding’ for the purs 
poses of this Section 58-A. As it is well- 
known. Section 58-A was enacted for 
exempting Bhumiswamis from land reve- 
nue if they held an uneconomic holding, 
and for the purpose of finding out the 
limit which could be exempted jin the 
case- of a particular Bhumiswami, the 
entire land held by him in the State had 
to be considered. For purpose. it 
was provided that ‘holding’ for the pur 
Poses of Section 58-A shal] mean the en« 
tire land held by a Bhumiswami in the 
State, in spite of the fact that portion or 
portions thereof may be separately as~ 
sessed to land revenue. This amend- 
ment, therefore, only goes to indicate 
what the Legislature intended to mean 
by the use of the term ‘holding’ in Sec- 
tion 2 (1) (i) of the Code Conseaquent- 
ly. when the Legislature while enacting 
the Code used the phrase ‘separately as- 
sessed to land revenue’, by implication it 
only meant what was provided for in 
the Madhya Bharat Act where the phrase 
used was ‘part of a village’. Consequent- 
ly, a holding of a Bhumiswami can only 
mean lands held by a Bhumiswami under 
one tenure in one revenue village which 
is separately assessed to land revenue. It 
does not either mean every survey num- 
ber forming part of the holding of the 
Bhumiswami or the entire land held by 
him all over the State, : 
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37. In 1966 RN 1, which js the 
basis of reference in the present case, the 
anomalies arising out of the interpreta- 
tion of the word ‘holding’ as meaning one 
survey number were pointed out. But 
it was felt that if the words of the enact- 
ment are clear. nothing can be done to 
avoid the apparent or real anomaly. But 
it appears that in view of what has been 
discussed above. when a holding is under~ 
stood to mean the land held hv a Bhumi- 
swami in one particular village, these 
anomalies may not-arise. In any event, 
that is the only view that can be taken in 
the light of the scheme of the law. 


_ 88 My learned brother Vyas. Jar 
has observed in his opinion that— 


‘In my opinion, the basis for deter- 

mination is neither the number of par- 
cels of land nor the individual area of the 
gurvey/khasra numbers. The real basis 
fis the mode of assessment of land revenue 
for the parcels of land. Tf. all the par- 
cels of land have been collectively asses- 
sed to land revenue as one separate and 
single unit, then all of them would consti- 
tute one holding of the Bhumiswami” 
I am perfectly is agreement with this 
view expressed by mv learned brother 
with the only qualification that all par- 
cels of land held by a Bhumiswami_ can 
only be assessed as one- unit if thev form 
part of one village, and in that view of 
the matter a ‘holding’ can only mean 
what has been stated above. 


39. Consequently Section 1165 (7) 
of the Code can only be read in the con~ 
text of the mearfing of the word ‘holding’ 
as stated above. In this view of the 
matter, the decision in 1966 RN 4 (supra). 
is not correct and. therefore, the reference 
must be answered accordingly, 


BHARGAVA, J. :— 40, T have 
had the advantage of reading the opinions 
of my learned brothers Oza, J. and 
Vyas, J. As I find myself în complete 
agreement with the views expressed by 
Vyas, J., it is not necessary for mè to 
record a detailed opinion. However, in 
the opinions recorded by Oza. J. and 
Vyas, J.. the difference has arisen mainly 
due to their reading Rule 29 with diffe- 
rent emphasis. Rule 29 of the Rules re« 
garding Revenue Survey of Agricultural 
Jand referred to by Vvas, J.'in para, 25 
of his opinion provides: 

“The Settlement Officer shall then 
proceed to calculate the assessment of 
each holding in accordance with the as- 
sessment rates sanctioned by the State 
Government and apportion it over the 
oe numbers comprised in that hold~ 


In Section 73 (3) of the M. F. Land Re- 
venue Code, the provision made is as 
. follows: 
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“Where a holding consists of several 
Khasra numbers, the Settlement Officer 
shall assess the land revenue’ pavable for 
each Khasra number and record them as 
separate survey numbers.” - 
The view which has appealed to my 
learned brother Oza, J., is that if the Jand 
Tevenue is assessed for several Khasra 


numbers to begin with but is subsequent 


lv apportioned over the various Khasra 
mumbers, each Khasra numher cannot be 
Said to constitute a holding within the 
meaning of Section 2 (1) (i) of the Code. 
Differing from Vyas, J., he has recorded 
the conclusion "that all parcels of land 


. held by a Bhumiswami can only be as- 


sessed as one unit if they form part of 
one village” On the other hand. the 
opinion expressed by Vyas, J., in paras 
graph 15 is 


“In mv opinion. the basis for deter- 
mination is neither the number of par~. 
cels of land nor the individual area of 
tthe survey/khasra numbers.` The real 
basis is the mode of assessment of land 
revenue for the parcels of land. If all 
tthe parcels of land have been collective- 
Iv assessed to Jand revenue as one sepa+ 
rate and single unit, then all of them 
‘would constitute one holding of the 
Bhumiswami. If, on the other hand. the 
‘assessment ‘of land revenue is separate 
for each parce} of land, though held under; 
one tenure by the same Bhumiswami, 
then each parcel of land will have to ba 
treated as a separate holding.” 


In my view, once the record shows that 
there is a separate assessment for each 
Khasra/survey number, then whether 
that assessment was made in the first in- 
stance on each separate khasra/survey 
number or the figure of assessment was| ` 
reached by originally fixing it over a 
group of khasra/survey numbers and 
then apportioning it on individual khasra/ 
survey numbers. the result would be, the 
same and in each case a Single khasra/ 
survey number separately assessed to 
Jand revenue would be a holding within 
the, meaning of Section 2 (1) {i} of the 
Q! e, y 


4r. Further, in mv opinion, if Sec- 
tion 73 and Rule 29 are not read in’ the 
manner aforesaid, there would be a clear 
‘conflict between the provisions made in 
Section 73 and Rule 29, and it is well 
settled that if the two cannot be recon» 
ciled together, the section must be held 
fo override the different provision made 
fn the rule and thus Rule 29 cannot be 
allowed to nullify or curtail the plain 
meaning of the clear and unambiguous 
Janguage used in Section 73. 


42. Tn the conclusion, I am of the 
view that the case of Ikramuddin v. 
Gulabchand, 1966 RN £ was correctly de~ 
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cided and the question referred to us 
should be answered accordingly, 
OPINION 

43. fn accordance with the oninfon 
of the majority, the question referre] to 
this Bench is answered in this wav that 
Tkramuddin v. Gulabkhan, 1966 RN 1 
‘was correctly decided when it held that 
the holding means “plot of land helc by 
a Bhumiswami separately assessed for 
land revenue.” 

44, This opinion be placed before 
the Bench hearing the main case. 


Answer accordirgly. 





‘AR 1974 MADHYA PRADESH 1f 
(V. 61 C 24) 
FULL BENCH 
.P, K. TARE, C. J., G. P. SINGH AND 
S. M N. RAIMA, JJ. 

Ram Ratan Gupta. Petitioner vy. The 
State of Madhya Pradesh and others, 
Respondents. 

a Misc. Petn. No, 16 of 1971, D/- 16-10- 

3. - ; 

Index Note:— i{A}) Constitution of 
India, Article 299 —- Contract for sabe of 
Hquor under M. P. Excise Act — Con- 
tract becomes ‘complete when bid js ac- 
‘cepted ~— Article 299 is not attractec. to 
such contracts — (X-Ref:— M. P. Excise 
Act (2 of 1915), Section 18). 

Brief Note:— (A) On acceptance of 
highest bid a concluded contract cemes 
into existence under the Madhya Pradesh 
Excise Act. Such a contract is in exer- 
cise of statutory power and not in exer- 
cise of executive power and Article 299 
Es not attracted, ‘Therefore, the hichest 
bidder cannot challenge the validity of 
the contract on the ground that it is not 
fn terms of Article 299. 1968 Rev Nir 
564 (Madh Pra), Overruled. 

(Paras ft=, 26) 

Cases under the Forest Act in respect 
of forest contracts are distinguist able 
from excise contracts. Under the WM. P. 
Excise Act, 1915, a contract comes into 
existence by virtue of the statutory pro- 
visions and the rules and no formal deed 
Of contract is required to be executed. In 
fact what is granted to the contractor is 
a licence either to manufacture or to col- 
fect or to possess an excisable article and 
fn lieu of consideration he is grante¢ the 
mecessary licence. ‘There is no occasion 
for the authorities to execute a focmal 
deed of contract on behalf of the Govern~ 
ment in exercise of executive powers. 
Thus, the eases relating to excise con- 
fracts will. stand on a different footing 
and Article 299 ( of the Constitution 


AR/AR/A302/74/MVI 


State (FB) M. P. TOL 


will be wholly inapplicable fo such cases. 

{Para 14) 

„Index Note:— (B) Constitution of 

India, Article 299 — “Contracts made in 

the exercise of executive power” — Inter- 
pretation of. 

_ Brief Note:— (B) (Per Full Bench: 
Singh, J., Contra):— Article 299 (1) 
covers _all contracts, whether made by 
the Union or State. or by any subordinate 


-authority in exercise of the executive 


power of the Union or the State as the 
case may be. It would not be permis- 
sible to construe this clause in a limited 
sense while dealing with a contract en~ 
tered into’ bv a subordinate authority, 
and in a wider sense while dealing with 
a contract entered into by the Union 
or the State itself. (Para 60) 
_ Per Singh, J. Contra:— When power 
is conferred bv a statute on the State 
Government jt gets vested in the Gover- 
nor. But when power js conferred bv a 
statute on a subordinate authority it does ` 
not become a part of the executive power 
of the Governor and it is to be exercised 
by the designated authoritv in accordance 
with the statute conferring the power. 
A contract made bv an authority other 
than the State Government in the exer- 
cise of power derived from a statute does 
not, therefore, fall within Article 299 and 
fs not to satisfy the requirements of that 
Article for its validity. {Para 43) 


l Editorial Note:— It is well settled 
that contracts made in exercise of statu- 
tory power are not covered by Art. 299 


of the Constitution. -But in such 
cases, the minority view in this 
Full Bench case. has drawn a dis- 


tinction between cases where contracts 
are made jn exercise of statutory power 
by the Government directly and those 
made by Subordinate Authorities in eger- 
cise of such power. According to the 
minority view the former class of con~ 
tracts alone are covered by the Article 
but not the latter. The majority view, 
however, does not draw anv such distinc- 
tion. (For a discussion of this topic. See 
AIR Commentaries on the Constitution of 
India, 2nd Edition, Art. 299. Note 14.) 


Index Note:— (C) ML P. Excise ‘Act 
(2 of 11915), Section 64 — Recovery of 
Joss from contractor as arrears of land 
revenue, 


Brief Note:— {C} Section 64 makes 
all dues to the Government recoverable 
as arrears of land revenue and it is nof 
necessary to resort to provisions of Sec- 
tion 155 of the M. P. Land Revenue Code. 
The manner of recovery as provided bv 
the M. P. Land Revenue Code. 1959, would 
be available to the Government in such 
cases. 1971 Rev Nir 132 (Madh Pra). Dis- 
tinguished, (Para 28) 
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Index Note :— (D) M. P. Excise ‘Act 
(2 of 1915), Section 18 — Acceptance of 
highest bid +~- Contract is complete 
though deposit is not made bv bidder. 

Brief Note:— (D) The deposit is no? 
a condition precedent, but is a condition 
which follows the acceptance of the bid. 
The liability arises upon the contractor’s 
bid being accepted by the authority em- 
powered in that behalf. If the contractor 
after signing the bid-lists does not care 
to appear and tries to avoid his responsibi- 
ities the authorities can re-auction the 
licence and recover the amount of loss 
from the contractor, (Para 31} 


B. C. Verma, for Petitioner; J. P. 
Bajpai, Dy. Advocate-General, M. V. 
fTamaskar, Govt. Advocate and K. K. 
Adhikari, Dy. Govt, Advocate, for Res< 
fpondents. 


TARE, C. J.:— This 
under Articles 226 and 227 of the Con- 
Stitution of India by an excise contractor 
challenging the order, dated 22-12-1970 
(Petitioner’s Annexure P/1), passed by 
the Additional Tahsildar, Excise, Gwa- 
lior, and Recovery Officer, issuing notice 
to the petitioner to show cause as to why 
an amount of Rs. 4,905/- should not be 
recovered. from him as arrears of land 
revenue towards the loss suffered by the 
Government in re-auctioning the licence 
ffor a liquor shop. 


oO A The case had come up for 
hearing before a Division ‘Bench of this 
Court, presided over by one of us (name= 
ly, Raina, J. and Dwivedi, J.), which by 
order, dated 22-3-1972 referred the en< 
tire case for decision by a Full Bench. as 
interpretation of Article 299 of the Con 
stitution of India was involved, on which 
different opinions have been expressed in 
some cases. We, therefore, propose to 
dispose of the entire case as no particular 
question has been referred to us by the 
Division Bench for our opinion. 


3. The facts leading to the pre~ 
sent writ petition are as follows. The 
Collector, Gwalior, in February, 1970 
auctioned the licence for a liquor shop 
situated at Hazire chowk, Gwalior. for 
the year 1970, in which the petitioner was 
the highest bidder. He offered the bid 
of Rs. 8,000/- in respect of Bhang and a 
bid of Rs. 3,500/- in respect of Bhang-~ 
ghota. He signed the bid lists dated 
14-2-1970 and the auction in his favour 
was finalised bv the Collector accepting 
the bid as also by the District Excise Offi- 
cer, as per the respondents’ Annex, R/1. 
Thus. the total auction price was Rupees 
41,500/~. Thereafter the petitioner did 
not turn up and consequently the excise 
Vicence was re-auctioned on 28-3-1970 in 
favour of one Radheshyam Sharma for 
a consideration of Rs, 6,600/-. The 


‘ 
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petitioner was, therefore, given a notice 
to show cause as to why the balanca 
of Rs. 4,900/-. which was the loss suffer- 
ed in the re-auction and Rs. 5/- as 
miscellaneous expenses — total Rupees ' 
4,905/-. should not be recovered from him. 
The petitioner, instead of approaching the 
higher authorities of the Excise depart 
ment has filed this writ petition for a 
Writ of certiorari, seeking to quash the 
order of the Recovery Officer (Petitioner's 
Annexure A/1) and also a Writ of Manda< 
Mus restraining the respondents from re« 
covering the amount of the alleged loss. 

. 4, On behalf of the petitioner 
mainly three grounds are urged by the 
learned counsel for the petitioner. The 
first ground is that there was no con< 
cluded contract and, therefore. the liabi« 
lity is not legally enforceable. The se« 
cond ground is that there was no written 
contract, as required by Article 299 (1) 
of the Constitution and, therefore, no 
liability arose on the basis of an uncon~ 
cluded contract. The third and the last 
ground is that the petitioner had not 
committed any default and the default, 
if any, was on the part of the authorities 
constituted under the M.P. Excise Act, 
1915, and, therefore, no recovery could be 
made from the petitioner, 


_ 5. Presently. we shall deal with 
the questions in a serial order. But bes 
fore that it is necessary to take note of 
the provisions of the Excise Act in the 
matter of auctioning excise licences and 
confirmation of sale and to ascertain if 
any written contract between the contrac- 
tor and the Government is contemplated 
as per Article 299 (1) of the Constitution 
of India, 


_, 6.. Section 17 of the M. P. Excisa 
Act. 1915, jays down that no intoxicant 
shall be sold except under the authority 
and subject to the terms and conditions 
of a licence granted in that behalf. We 
are not concerned with the three pros 
visos, but the licence is to be granted on 
such terms and conditions as the Excise 
Commissioner inay determine under tha 
Excise law for the time being in force, 
Section 18 of the Act provides that the 
State Government may lease to any pera 
son on such conditions and for such period 
as it may think fit. the right— 


A) -sacstinwene Sasiaseeeanees 
) 


(b) of selling by wholesale or by res 
or 

(c) oe eversccosccocooroesnes ; 
any liquor or intoxicating drug within any 
specified area. 

Sub-section (2) provides that the 
licensing Authority may grant to a lessees 
under sub-section (1) a licence in the 
terms of his lease; and when there is 
no condition in the lease which prohibite 


1974 
sub-letiing, may, on the application of 
the lessee, grant a licence to any sub= 
lessee approved by such authority. Sec- 
tion 28 of the Act provides for form and 
conditions of licences ete. It lays down 


. that every licence, permit or pass grant: 
- ed under this Act— 


{a} shal] be granted— , 
i) on payment of such fees (if eny), 
{ii) for such period, 
(iii) subject to such restrictions, and 
on such condition, and 

(b) shal] be in such form and 2on~ 
fain such particulars as the State Govern- 
ment mav direct either generally by rules 
made under Section 62 or in anv parti- 
cular instance, 
Section 31 of the Act empowers the au- 
thority granting a licence, permit or pass 
to cancel or suspend it on grounds stated 
fn the section subject to such restric7ions 
as the State Government may prescribe. 
Section 62 of the Act empowers the State 
Government to make rules for the pur- 
pose of carrving out the provisions of the 
Act and sub-section (2) of the said Sec- 
tion specifies some of the matters on 
which such rules can be framed. Sec~ 
tion 63 provides that all rules and notifi- 
cations shall be published in the oficial 
Gazette and shall be effective from the 
date of such publication or from such 
other date as may be specified in that be~ 


s 


be, 


6-A. Section 64 of the Act relates 
fo recovery of Government dues. It may 
be relevant to reproduce the entire sec- 
tion, which is as follows: 


“Section 64. Recovery of Govern 
ment dues-— (1) The following moneys, 
namely.— 

(a) all excise revenue, 


(b) any loss that may accrue when, 
fn consequence of default. a grant has been 
taken under management by the Ccllec- 
tor, or has been re-sold by him, and 

(c) all amounts due to the Govern- 
ment by anv person om account of any 
contract relating to the Excise revenue, 
may be recovered from the person pri-< 


„marily liable to pav the same, or from 


his surety (if any), by distress and sale 
of his movable property. or by anv ether 
process for the recovery of land revenue 
due from land holders or from farmers 
of land or their sureties, 

(2) When a grant has been ‘taken 
under management by the Collectoz, or 
has been re-sold by him. the Collector 
may recover, in any manner authocized 
by sub-section (1), anv money due to 
the defaulter by any lessee or assignee”. 

J. The State Government have 
made the Madhva Pradesh Excise Rules 
for general application in exercise of 
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powers conferred by Section 62 (2) (eì 
(f) and (h) of the Act. Rule IV of the 
Rules relates to confirmation of auction 
sales, The rule reads as follows: 


“The confirmation of any auction sale, 
whether heid bv the Collector himself or 
by anv other officer shall rest with the 
Collector, who may accept or reject any. 
bid at his discretion without assigning 
any cause.” 


_ _8 | Under the terms of auction W 
is provided that the Collector will have 
the power to accept bids finally if the 
amount of the bid is less than Rs. 50,000/~. 
In case of bids exceeding Rs. 50,000/-, it is 
the Excise Commissioner alone who can 
accept such bids finally. As the amount 
of. the auction price in the present case 
was below Rs. 50,000/-, the Collector ac- 
cepted the bid finally. Under Rule XXIVi 
(1) of the Ganja and Bhang Rules, the 
form of licence for retail sale of Bhang 
Is prescribed as per Form H. D. 7 (to be 
found at page 885 of the M. P. Local Acts, 
as I. 1970 Edition by R, K. Pan- 
EY). 


9. There is no provision in the 
Act or the Rules whereby a formal deed 
of contract is contemplated to be executed 
between the licensee and the Govern- 
ment. What is done is that after the 
acceptance of the final bid by the autho- 
rity concerned, a licence is issued in fay- 
our of the licensee, The licence is to be 
signed by the authority empowered to 
issue Jicences and there is no provision 
for counter signatures of the licensee, 
This is the procedure for grant of excise 
licences as per the provisions of the M. P. 
Excise Act, 1915. 

10. In respect of forest contracts, 
there are provisions for entering into 2 
formal contract between the forest con~ 
tractor and the Government. As such, 
the provisions of the Forest Act are al- 
together different and the practice is that 
a formal deed of contract between the 
forest contractor and the Government is 
contemplated bv the provisions of the 
Act and the Rules. Section 82 of the 
India Forest Act. 1927. provides for Te- 
covery of monev due to the Government 
as arrears of land revenue. 

1i. It may next be necessary to 
see as to how the forest contracts are 
entered into, Para. 102-A of the C. P. and 
Berar, Forest Manual, Volume 1, page 
117. 1950 Edition, provides that the 
powers of Forest Officers to execute 
deeds, contracts and other instruments 
are regulated by Notification No. 11194 
936-XV, dated 20th December 1929. 
Where agreements of contracts have to 
be entered for which the standard forms 
are unsuited, the draft deed must be 
referred to the Legal Remembrancer fon 
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approval before ff is executed. There< 
after, the authorities of the Forest departa 
Ment are empowered to execute contracts 
Up to a certain pecuniary limit only. 


12. Thus, the provisions of the 
Forest Contract Rules clearly envisage 
execution of a formal deed of contract 
between the forest contractor and the 
Government and certain officials of the 
Forest department are empowered to act 
on behalf of the Government. This as- 
pect will have a vital bearing on the dis~ 
tinction sought to be drawn bv the 
learned Advocate General. whose conten- 
tion is that cases under the Indian Forest 
_ Act are clearly distinguishable inasmuch 
as a formal deed for contract in exercise 
of executive powers is necessary in forest 
contracts, while the M. P. Excise Act. 
1915, is a complete Code bv itself. which 
does not contemplate execution of a for- 
mal deed of contract in exercise of ex- 
ecutive powers. His contention is 
on acceptance of the highest bid bv the 
authority empowered in this behalf, there 
äs a concluded contract as provided bv 
the statute without execution of any for- 
mal deed and the only thing required to 
be done is to issue a licence in favour of 
tthe person whose bid has been accepted. 
As such: the contention of the learned 
Advocate General-is that such a contract 
is in exercise of statutory powers and not 
in. exercise of executive powers and for 
that reason, Article 299 (1) of the Con- 
stitution of India would not at all be at- 
tracted to excise contracts. 


13. Although, forest contracts are 
disposed of bv auctions, the Forest Act 
and the Rules clearly contemplate ex- 
ecution of a formal deed of contract be- 
tween the Government and the forest 
contractor and certain authorities of the 
Forest department are empowered to act 
in that behalf. As such, the verv basis of 
forest contracts is executive powers 
and not statutory powers. Therefore. in 
respect of forest contracts jt is absolute- 
Ty necessary that there ought ta be com- 
pliance with the requirements of Arti< 
cle 299 (1) of the Constitution of India. 
Jt. .was for that reason that their Lord- 
ships of the Supreme Court in K. P. 
Chowdhry vy. State of Madhya Pradesh, 
‘AIR, 1967 SC 203 laid down as follows:— 


“What was said in these cases with 
respect to Section 175 (3) of the Govern- 
ment of India Act. 1935. applies with 
equal force to Article 299 (1) of the Con- 
stitution. Two consequences follow from 
these decisions. The first is that in view 
of Article 299 (1) there can be no im- 
plied contract between the Government 
and another person. the reason being that 
3f such implied contracts between the 
Government and another person were 


that. 
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allowed, they would fn effect make Arti- 
cle 299 (1) useless, for then a person whe 
had a contract with Government which 
was Not executed at all in the manner 
provided in Article 299 (1) could get away 
by Saying that an implied contract may 
be inferred on the facts and circum- 
Stances of a particular case. This is of 
course not to say that if there is valid 
contract as envisaged by Article 299 (1), 
there may not be implications arising out 
of such contract. The second conse- 
quence which follows from these deci« 
sions is that if the contract between Gov- 
ernment and another person is not in 
full compliance with Article 299 (1) if 
would be no contract at all and could not 
be enforced either by the Government or 
by the other person as a contract: In the 
present case it is not in dispute that there 
never was a contract as required by 
Article 299 (1) of the Constitution. Nor 
can the fact that the appellant bid af 
the auction and sisned the bid-sheet aft- 
the close thereof or signed the declara~ 
tion necessary before he could bid af 
the auction amount to a contract between 
him and the Government satisfving all 
the conditions of Article 299 (1). The 
position therefore is that there was no 
contract between the appellant and the 
Government before he bid at the auction, 
nor was there any contract between him 
and the Government after the auction was 
over as required by Article 299 (1) of 
the Constitution. Further in view of 
the mandatory terms of Article 299 (1) 
no implied contract could be spelled out 
between the Government and the an 
pellant at the stage of bidding for Article 
299 jn effect rules out all implied con= 
tracts between Government and another 
person. The view taken by the High 
Court that Section 155 (b) of the Madhya 
Pradesh Land Revenue Code which pro- 
vides for recovery of monev. as arrears 
of land revenue would therefore ensure 
in favour of the Government and enable ` 
it to recover the Geficiency cannot be 
sustained. That clause provides for re- 
covery of all moneys, falling due to the 
State Government under any grant. lease 
or contract and says that they. shall be 
recoverable in the same manner as ar- 
rears of land revenue. The High Cour? 
was of the view that, the word “contract” 
in this clause includes an implied con- 
tract. But if there ean be no implied 
contract between che Government and 
another person in view of the mandatory 
‘provision of Article 299 (1) of the Con~ 
stitution there can be no question of re- 
covery of any monev under an implied 
contract under Cl. (b) of S. 155. The view 
therefore taken by the High Court that 
this amount could be recovered under 


Section 155 (b) is not correct.” 
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Further on their Lordships in the 
fase observed as follows:—~ 


“This brings us to the second ques- 
iion, namely, whether the amount car. be 
recovered under anv other provision of 
Jaw as arrears of land revenue. In this 
connection learned counsel for the State 
has referred us to Section 82 and Sec- 
tion 85 of the Indian Forest Act. ‘The 
question whether the amount can be re- 
covered either under Section 82 or under 
Section 85 of the Indian Forest Act read 
‘with the rules framed thereunder has 
not been investigated by the High Court. 
The view of the High Court that Rr. 28 
‘and 29 of the Forest Contract Rules a>ply 
after a contract in writing has been ex- 
ecuted appears to be correct. But the 
‘question whether the State can still re- 
cover the amount as arrears of land rave- 
nue by virtue of the conditions of auc 
tion, even though Rules 28 and 29 do not 
‘apply has not been investigated. This 
question will require investigation before 
the petition can be finally disposed of.” 


In that view their Lordships allowed the 
appeal of the forest contractor and re- 
mitted the case to the High Court for 
determining, after hearing both the par- 
fies, whether there was any other provi- 
Sion of law or rules which would permit 
recovery of this amount in view of the 
tonditions of auction. 


14. Thus, cases under the Indian 
Forest Act in respect of forest contracts 
are clearly distinguishable and thev 
would not conclude the question which 
fs involved in the present case. Under 
the M. P. Excise Act, 1915. a con:ract 
comes into existence by virtue of the 
statutory provisions and the rules and no 
formal deed of contract is required to be 
executed. In fact what is sranted tc the 
contractor is a licence either to manu- 
facture or to collect or to possess an ex~ 
cisable article and in lieu of consiCera- 
tion he is granted the necessary licence. 
There is no occasion for the authorities of 
the Excise department to execute a for- 
mal deed of contract on behalf of the 
Government in exercise of execative 
powers. Thus. the cases relating to excise 
contracts will stand on a different “oot- 
ing and Article 299 (1) of the Constitu- 
tion of India will be wholly inapplicable 
žo such cases, 


15. Having in view the different 
provisions in respect of excise contracts 
and the forest contracts, we may  1ext 
examine the trend of the case law. In 
State of M. P. v. Board of Revenue, 
M. P, 1964 MPLJ 237 a Division Bench 
of this Court, presided over bv Dixit. I. J. 
and S. P. Bhargava. J. with respect to 
the function of the authority confirming 
the auction observed as follows:— 


said 
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“Applying these tests here, it is evi- 
dent that the decision of the Excise Com- 
missioner about the confirmation or re- 
fusal to confirm an auction sale is pure- 
ly an administrative decision. There is 
no indication either in the Madhya Pra- 
desh Excise Act, 1915, or the Rules made 
thereunder that the Excise Commissioner 


- Should base his decision to confirm or 


refuse to confirm an auction sale on the 
material or evidence obtained in a parti- 
cular manner and after hearing the re- 
presentation of the person concerned. In 
considering the question of the confirma- 
tion of the auction bid, the Excise Com- 
missioner can base his decision on what- 
ever material he thinks fit and howsoever 
obtained in the course of his executiva 
functions. In its very nature, the ques- 
tion whether a bid made by a person at 
an auction sale exceeding the limit of 
Rs. 30,000 should or should not be ac- 
cepted has to be determined from the 
polnt of view of policy and exnediency, 
and on considerations such as whether 
the person making the bid will be able 
to fulfil the contract and whether there 
was a likelihood of a higher price still 
being obtained at a re-auction. The order 
of the Excise Commissioner refusing to 
confirm sale may be appealable to the 
Board of Revenue. But from the mere 
fact that an appeal from an order of the 
Excise Commissioner refusing to confirm 
a sale is permissible, it does not follow 
that in making the order refusing to con- 
firm the sale the Excise Commissioner 
discharged a quasi-judicia) function. As 
pointed out in the case of Moti Mivan 
1960 MPLJ 100 = (AIR 1960 Madh Pra 
157) it is entirely erroneous to think that 
an order is quasi-judicial] because it can 
be reviewed or is appealable. An ad- 
ministrative order can be subiect to re- 
view of appeal bv an administrative au- 
thority in much the same wav as a iudi- 
cial order is by the judicial authorities. 
The nature of an order. which is purely 
administrative, and of the proceeding 
Jeading to it, is not changed when it-comes 
up before the reviewing or the appellate 
authority. It is well settled that the 
functions and powers of the reviewing or 
the appellate authority can at the most 
be only those which the authority pass- 
ing the order sought to be reviewed or 
appealed from would have itself exer- 
cised. The reviewing or the appellate 
authority ‘would generally be guided bv 
principles which should in its opinion 
have governed the proceedings under re- 
view or appeal.” This view is fully sup- 
ported by the decision in R. v. Archbishop 
of Canterbury, (1944) 1 All ER 179 
which was affirmed in appeal in R. v. 
Archbishop of Canterbury, (1943) 2 All 
ER 791. The Excise Commissioner has 
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fo decide the question of confirmation of 
a sale in his discretion. No doubt, he 
‘has to exercise his discretion reasonably, 
But that does not mean that there is a 
duty cast on him to act judicially.” 


The Division Bench relied on the pros 
mouncement of their Lordships of the 
Supreme Court in Kishan Chand v. Com-= 
missioner of Police, AIR 1961 SC 705. 


16. Thus, there can be no doubé 
that the function of the authority accept< 
ing or refusing to accept the bid is pure~ 
ly administrative in nature, which does 
not involve any judicial or quasi-judicial 
process, 


: 17. In Nanhibai Tarachand Jais- 
‘wal v. Excise Commr.. M. P.. 1963 MPLJ- 
526 = (AIR 1963 Madh Pra 352) a Divi= 
sion Bench of this Court, ' presided over 
by Dixit. C. J. and S. P. Bhargava, J. 
held that the State Government has the 
exclusive. rights of manufacturing, selling 
or possession of intoxicants or any coun- 
try liquor and what is done by the auc= 
tion is that,the right is transferred sub- 
fiect to rules and restrictions in the shape 
of grant of a licence. As such, the dele- 
gated authority to be exercised by the 
Excise Commissioner or by the Collector 
has to be exercised subiect to the rules 
and subject to such restrictions as may 
be placed on their powers by the State 
Government by Notification or order, 


18. We.may next take note of 
some pronouncements of their Lordships 
of the Supreme Court with respect to the 
scope of Article 299 (1) of the Constitu- 
tion of India, as also Section 175 (3) of the 
Government of India Act, 1935, which in 
effect was similar to Article 299 (1) of the 
Constitution of India. In Karamshi Jetha- 
bhai Somayya v. State of Bombay (now 
Maharashtra), AIR 1964 SC 1714 the 
question for consideration before their 
Lordships of the Supreme Court was whe- 
ther an agreement between the Superin- 
tending Engineer and private party ex= 
cluding land of latter from factory area 
and giving supply of water for irrigating 
the land permanently, was an agreement 
within the scope of Bombay Irrigation 
Act. Their Lordships held that the said 
agreement fell outside the ambit of the 
said Act and as such, the agreement was 
made in exercise of the executive autho- 
tity of the Province and as it did noft 
comply with the requirements of Sec- 
tion 175 (3) of the Government of India 
‘Act, 1935, it was void and it became un= 
enforceable for that reason. Of course, 
their Lordships have left the question 
open as to whether the agreement ex~ 
ecuted within the scope of the Bombay 
Trrigation Act would attract the provi- 
sions of Section 175 (3) of the Govern- 
ment of India Act, 1935. It appears that 
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the said question never came up for con= 
sideration before their Lordships of the 
Supreme Court and only some High 
Courts have made pronouncement in that 
behalf, 

19. In Union of India v. A. L. Ralia 
Ram. AIR 1963 SC 1685 their Lordships 
of the Supreme Court laid down the prins 
ciples with respect to an arbitration agrees 
ment as follows: 


“The authority of an arbitrator de- 


-pends upon the authority conferred by, 


the parties by agreement to refer their 
differences to arbitration. By Section 2 
(a) of the Arbitration Act, 1940, “arbitras 
tion agreement” means a written agree« 
ment to submit present or future diffe+ 
rences to arbitration, whether an arbitras 
tor is named therein or not;”. A writ- 
ing incorporating a valid agreement to 
submit differences to arbitration is theres 
fore requisite: it is however not a condis 
tion of an effective arbitration agreement 
that it must be incorporated in a formal 
agreement executed by both the parties 
thereto, nor is it required to be signed by. 
the Parties. There must be an agree+ 
ment to submit present or future dif 
ferences to arbitration, this agreement 
must be in writing. and must be accept- 
ed by the parties. Clause 13 in Form 
F. D. (M)70 fulfils all these requirements; 
But the Dominion- of India being a party, 
to the arbitration agreement, to be binds 
ing the agreement had alsn to conform 
to the requirements of Section 175 (3) of - 
the Government of India Act, 1935. for 
an arbitration agreement is q contract 
within the meaning of the Government of 
India Act and it must, to bind the Domi- 
nion of India, be made in the form: pres- 
ecribed by that section. The question, 
which then falls to be determined is whe- 
ther the letter accepting the tender of 
the respondent conformed to the require+ 
ments of Section 175 {3) of the Govern= 
ment of India Act. 


Section 175 (3) does not In terms re- 
quire that a formal document executed 
on behalf of the Dominion of India, and 
the other contracting party. alone is 
effective. In the absence of any direc« 
tion by the Governor-General under 
Section 175 (3) of the Government of 
India Act prescribing the manner. a valid 
contract may result from correspondence 
if the requisite conditions are fulfilled. 
The contracts for sale of “War disposal” 
goods were not directed by the Governor« 
General to be made by a forma] docu=~ 
ment executed on behalf of the Govers 
nor-General as well as by the purchas= 
jing party. It is true that Section 175 (3) 
uses the expression “executed” but that 
does not by itself contemplate execution 
of a formal contract by the contracting 
parties. A tender for purchase of goods 
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fn pursuance of an invitation issued by 
or on behalf of the Governor-General. of 
India and acceptance in writing which is 
expressed to be made in the name of the 
Governor-General and is executed on his 
behalf by a person authorised in that be- 
half would conform to the requirements 
of Section 175 (3).” 


20. Tn this connection we might 
‘advert to the observations of a Division 
Bench of this Court, presided over bv 
Dixit, C. J. and G. P. Singh. J. in Raipur 
Transport Co. Pvt. Ltd. v. State of M P., 
1968 MPLJ 854 = (AIR 1969 Madh Pra 
1150) to the following effect :-— 


‘It is, therefore, plain from the de« 
cisions, to which a reference has been 
flust made, that the function performed 
under Section 68-D of the Act of bear< 
ing objections to a Scheme and of an 
proving or modifying it is essentially an 
administrative function. though the pro« 
cess of hearing objections to the Sckeme 
is quasi-judicial Learned counsel said 
that the authority specified under Bec- 
tion 68-D was the State Government, and 
he seemed to suggest that the jucicial 
authority was the Governor. If, as held 
by the Supreme Court nH CG. 
WNarayanappa v. State of Mysore, AIR 
960 SC 1073, Scheme framed under Sec- 
tion 68-C is a “law” within the meaning 
of Article 19 (6) of the Constitution. then 
it is clear that the function performed 
under Section 68-D is executive. qasi- 
fludicial, as well as legislative. The fact 
that the function performed under Sec- 
tion 68-D has judicial’ and legislative 
characteristics also does not, however, 
take out that function from the realm of 
a function performed in discharge of the 
executive power of the State Government 
and which function can be regulated by 
the Rules of Business. The matter does not 
admit of any doubt in view of the obser- 
vations of the Supreme Court in Jayanti- 
lal Amratlal v. F. N., Rana. AIR 1964 SC 

' 648 at p. 655. The pertinent observa~ 
tions are: 

“In the performance of the executive 


functions, public authorities issue orders- 


which are not far removed from legisla< 
tion and make decisions affecting the per- 
sonal and proprietary rights of individuals 
which are quasi-judicial in character. 
In addition to these quasi-judicial and 
quasi-legislative functions, the executive 
has also been empowered bv statute to 
exercise functions which are legislative 
and judicial in character, and in cectain 
instances, powers are exercised whick ap- 
pear to partake at the same moment 
of legislative, executive and jucicial 
characteristics. In the complexity of 
problems which modern 
have to face and the plethora of parlia- 
mentary business to which it inevitably 
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Teads, it becomes necessary that the ex- 
ecutive should often exercise powers of 
subordinate legislation.” 


These observations support the view that 
if executive functions also involve quasi- 
legislative and quasi-judicial functions, 
then those functions can also be dele- 
gated as part of the executive functions.” 


21. Tt, is, therefore, necessary in 
each case to see whether the power exer-. 
cised by the authorities despite an appeal 
Or a revision being provided. is executive, 
legislative or judicial or quasi-judicial. 
The operation of Article 299 (1) of the 
Constitution of India will depend on the 
question whether the power exercised is 
executive. It will not apply where the 
power exercised is either legislative or 
judicial or quasi-judicial. That is the 
distinction to be drawn in such cases, 


22. Tn this connection we might 
advert to a Division Bench case of the 
Orissa High Court, presided over by 
G. K. Mishra, C. J. and R. N. Misra, J. in 
Ajodhya Prasad Shaw v. State of Orissa, 
AIR 1971 Orissa 158 wherein the learned 
Judges with respect to excise. contracts 
under the Bihar and Orissa Excise Act, 
1915, made the following observations :— 


“I have already indicated that under 
Chapter VI of the Act a licence for sale 
of liquor is to be granted by the Col- 
Tector. The Act imposes an embargo on 
import, export and transport as also 
manufacture, possession and Sale of the 
intoxicants as detailed therein and stinpu< 
lates grant of licences by prescribed au- 
thorities for all such purposes. Sec. 20 
deals with licence for sale and as far as 
material provides as follows :— 

"No intoxicant .scccccsvce shall be sold 
CXCEPE cesecceee under the authority and 
subject to the terms and conditions of a 
licence granted in that behalf by the Col- 
lector. 

Section 38 provides, 

(1) Every licence, permit? or pass 
ranted under this Act. 


(a) shall be granted— 
Ñ) on payment of such fees (if any}, 


(ii) subject to such restrictions and 
on such conditions, and 

(b) shall be in such form and con~ 
tain such particulars, as the Board may 
direct.” 
It is not disputed by anv of the parties 
before us that the Collector is the licens- 
ing authority and that a fee for such pur~ 
pose js leviable. Chapter III of the Rules 
made by the State Government deals 
with sale of intoxicants and Chapter VIII 
of the Board’s Rules deals with fees, con- 
ditions and restrictions of licences under 
the Act settled by auction. Thus it is 
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manifest that the licence in question is 
a statutory one. 


Article 299 of the Constitution pro- 
vides, (1) All contracts made in the exer- 
cise of the executive power of the Union 
or a State shall be expressed to be made 
by the President or by the Governor of 
the State. as the case mav be, and all 
such contracts and all assurances of pro- 
perty made in the exercise of that power 
shall be executed on behalf of the Presi- 
dent or the Governor by such persons and 
in Such manner as he may direct or au- 
thorise. “ 


XX XX 
ta is well settled and parties þe- 
Fore us do not seek to canvass that this 
constitutional requirement is not manda- 
tory. In the field it covers it is a pre- 


requisite to bring into existence a valid, 


contract. The question for examination 
fin the present case is, however. different. 
Is there a contract at all and in case it 
involves a contract is it one purported to 
be made in exercise of the executive 
power of the State Government is the 
question for examination. In case the re- 
sult of our investigation is that it is not 
a contract in exercise of the executive 
power of the State in terms of the langu~ 
age used in the Article, it would follow 
that this constitutional requirement has 
mo application. I have already indicated 
that the settlements of the shop, the col- 
Tection of the fee and the grant of the 
licence are all statutory acts by the pres- 
eribed authority. The intention of the 
Constitution is not to extend the princi~ 
ples in Article 299 (1) of the Constitution 
to cover all possible contracts. That is 
why specific reference has been made to 
contracts “in the exercise of the execu< 
tive power”. It is not necessary for the 
present purpose to examine whether the 
licensing process involves a contractual 


agreement. Possibly there is an element . 


of contract fn the settlement, but cer 
tainly it is not one entered into in the 
executive power of the State but is re~ 
gulated by the. statute or the rules 
made thereunder. In the circumstances 
in the case of a statutory Jicence even 
based upon a contract the requirements 
of this Article cannot be invoked,” 


_ 28. It may be noted that the pro- 
visions under the M. P, Excise Act. 1915, 
are more or less analogous. Thus the Divi- 
sion Bench of the Orissa: High Court drew 
a distinction between cases where the 
power exercised is in lieu of the statu« 
tory provisions and not executive in 
character and further opined that Arti- 
cle 299 (1) of the Constitution will not be 
attracted where the power exercised is 
statutory and not executive. 


24. However we may take note 
of the view as expressed by a Division 
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Bench of this Court, presided over by, 
K. L. Pandey, and A. P. Sen, JJ. in 
Chironjilal v. State of M. P.. 1968 M.P. 
Rev. Nir. 564 wherein the learned Judges 
purnorted to follow the dictum of their 
Lordships of the Supreme Court in AIR 
1967 S€ 203 (supra). We mav observe 
that the learned Judges constituting the 
Division Bench did not take note of the 
distinction between the forest contracts 
and excise contracts, the former of which 
are required to be completed by the ex+ 
ecution of a formal deed and to those 
eases certainly Article 299 (1) of the Cons 
stitution would be applicable. To excise 
contracts at least, the said Article will be 
inapplicable as it is the statute which 
brings into existence a contract by the 
auction bid being accepted by an authos- 
Tity and the consequent fissuance of a 
licence without execution of anv formal 
deed on behalf of the Government. As 
this distinction was clearly ignored, we 
are unable to endorse the view of the 
Division Bench in that behalf, and. in our 
opinion, it would be wrong to apply the 
principles laid down bv their Lordsnips 
of the Supreme Court in AIR 1967 SC 
203 (supra) relating to forest contracts to 
cases of excise contracts. 


25. We mav further advert to the 
very same case of K. P. Chowdhry v. 
State of Madhva Pradesh, 1971 Rev Nin 
432 (Madh Pra) decided by a Division 
Bench of this Court presided over by. 
Bishambhar . Dayal, C. . J. and Shiy 
Dayal, J. in pursuance of the remand 
order passed by their Lordships of the 
Supreme Court. The Division Bench held 
that the deficiency on resale of a forest 
contract by the Government would not 
be recoverable as arrears of land revenue 
by virtue of Section 82 or 85 of the Indian 
Forest Act, and as there was no rule 
which would make the amount of such 
deficieney recoverable as arrears of land 
revenue under Section 82 of the Indian 
Forest Act, the amount could not be rex 
covered by the Government in that man 
ner. The conditions published with the 
auction notice could not be enforced as 
a rule of Jaw and would not come within 
the ambit of Section 82 of the Act. As- 
there was no bond of the kind mentioned 
fn Section 85 of the Act, that section also 
was inapplicable and consequently the 
State had no remedy to recover the 
amount as arrears of Jand revenue. In 
that view the writ petition filed by the 
forest contractor was allowed. 


26. As a result of the discussion 
aforesaid. we are clearly of the opinion 
that Article 299 (1) of the Constitution of 
India is inapplicable to cases of excise 
contracts as the power exercised by the. 
excise authorities is not executive in 
nature, but it is clearly a statutory power 


` 
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tang no formal deed of contract is required 
to be executed on behalf of the Govern~ 
tment, 


_ 2% ‘While construing Article 299 
{1) of the Constitution of India, we may 
observe that the said Article contains two 
essential ingredients. One js that the 
contract should be made in exercis2 of 
the executive power of the Union œ the 
State. In that event it has to be expres- 
sed to be made by the President or the 
Governor, as the case might be and such 
contracts and assurances of property made 
fn the exercise of the executive. rower 


have to be executed on behalf of the’ 


President or the Governor bv such per- 
sons in such manner as may be autho- 
rised by the President or the Governor. 
‘We mav next advert to Article 166 cf the 
Constitution of India. which prescribes 
the manner in which the executive actions 
of the Government of a State are o be 
expressed. They are required to be ex- 
pressed to be taken in the name o: the 
Governor and signed by a person au- 
thorised in that behalf. This brings us 
to Article 154 of the Constitution of 
India, which provides that the executive 
power of the State shall be vested in the 
Governor and shall be exercised by him 
either directly or through officers sub- 
ordinate to him in accordance witk. the 
Constitution. Sub-clause (2) of the said 
. Article provides that nothing in the Arti- 
cle shall— (a) A vOseeehere rnassenesened 


(b) prevent Parliament or the Legis- 
Tature of the State from conferring by 
law functions on any authority subordi- 
nate to the Governor. 

Therefore, sub-clause (2) of Article 154 
of the Constitution of India contemrilates 
that executive power. can be conferred by 
the Parliament or a State Legislature on 
any authority subordinate to the Gover- 
nor. ‘Thus, the Legislature can certainly 
act in that behalf and if such powers or 
functions are conferred by the Lerisla< 
ture. We feel that they will be outside 
the scope of Articles 166 and 299 (1) of 
the Constitution of India and the source 
of the authority in thet behalf will be 
statutory and not executive in nature. 
In our opinion, such a distinction cught 
fo be drawn, as was done by a Division 
Bench of the Orissa High Court in AIR 
1971 SC 158 (supra). We would, there- 
fore, reject the contention of the learned 
counsel for the petitioner that there was 
no concluded contract. In our opinion, 
the petitioner’s liability arose on account 
of the statutory provisions in the M. P. 
Excise Act, 1915, bv acceptance of the 
petitioner’s bid and the consequential 
issuance of a licence would only be a for~ 
mality. As no formal deed of contract in 
exercise of executive power was rewired 
to be executed on behalf of the Govern- 
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ment, Article 299 (1) of the Constitution 
Was. wholly inapplicable, 


_ 28.. This brings us to the last ques~ 
tion whether the amount of loss can be 
recoveréd from the petitioner as arrears 
of land revenue. The learned counsel for 
the petitioner relied on the Division 
Bench case of this Court in 1971 Rey Nir 
132 (Madh Pra). In our opinion, that case 
is clearly ‘distinguishable. So far as the 
M. P. Excise Act. 1915, is concerned, Sec- 


` tion 64 of the Act itself makes all dues 


to the Government recoverable as arrears 
of land revenue and jt is not necessary 
to rely on any rules or orders. Thus, 
resort to the provisions of Section 155 of 
the M. P. Land Revenue Code. 1959. is 
not necessary as the statutorv authority 
has to be found in the M. P. Excise Act, 
1915. The manner of recovery as provid- 


.€d bv the M. P. Land Revenue Code, 1959, 


would be available to the Government in 
such, cases, 


_ 29. However, the learned counsel 
for the petitioner further urged that the 
petitioner had made no deposit and, 
therefore, no concluded contract came 
Into existence., According to the learned 
counsel the deposit would be a condition 
precedent and in the absence of such de- 
posit, it cannot be held that there was a 
coneluded contract. In this connection 
attention was invited to the pronounce- 
ment of their Lordships of the Supreme 
Court in State of Madhva Pradesh v. 
Firm.Gobardhan Dass Kailash Nath. AIR 
1973 SC. 1164. That was a case of forest 
contract and the conditions subiect to 
which the tenders could be validly made 
were that the person making such a ten= 
der had to deposit on the spot 25% of 
the purchase price as the fnitial deposit 
and the final bid if accepted’ had to be 
sanctioned by the Chief Conservator of 
Forests on the spot. As the initial de~ 
posit was not made, their Lordships held 


. that there was no concluded contract be- 


tween the firm and the Chief Conserva- 
tor of Forests as the condition precedent 
of an initial deposit could not be waived, 
‘We may observe that the principle will 
certainly be applicable to forest cons 
tracts. We have exhaustively indicated 
the manner of entering into the excise 
contracts, which stand on a different foot- 
ing and. therefore, in our opinion, the 
analogy of forest contracts cannot at all 
be applied to excise contracts. In this 
connection we mav again at the risk of 
repetition detail the manner In which the 
excise contracts come into existence. 
Section 18 of the Act confers power on 
the State Government to a lease to anv 
person on such conditions and for such 
period as it mav think fit, the right— 
(a) of manufacturing. or of supplving by 
whole-sale, or of both, or (b) of selling 
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‘pv wholesale or by retail: or (c) of manu~ 
facturing or of supplving by . wholesale, 
or of both and selling by retail, any 
liquor or intoxicating drug within any 
specified area. Sub-section (2) of Sec 
tion 18, provides that the ‘licensing au- 
thority’ may grant to a lessee under sub- 
section (1) a licence in the terms of his 
lease; and when there is no condition in 
the jJease which prohibits sub-letting, 
may, on the application of the lessee, 
grant a licence to anv sub-lessee approv= 
ed by such authority. F 


30. Thus, the right of a person fo 
sel] intoxicants comes into existence by 
virtue of Section 18 of the Act. Rule IV 
of the M. P. Excise Rules, framed under 
Section 62 (2) (e), (f and (h) empowers 
the Collector or any other officer to ac- 
cept or reject any bid without assigning 
any cause. 


31. In the present case the final 
bids of the. petitionér in both the cases 
regarding Bhang and Bhanghota were ac- 
cepted by the Collector and the petitioner 
also signed the bid lists. which were 
counter-signed by the District Excise 
Officer. As such, the petitioner’s liabi- 
lity arose when his bid was accepted. On 
a reference to the conditions of auction 
as contained in Annexure R/4, it is peri- 
nent to note that an excise contractor is 
required to deposit 1/6th of the amount 
upon his bid being accepted as deposit 
which would be liable to be forfeited. 
- [Thus. the deposit is not a condition prece- 
dent, but is a condition, which follows the 
acceptance of the bid. As such. the com< 
ing into existence of a contract bv virtue 
of the statutory provision is not depen- 
dent on a deposit of the 1/6th amount as 
a condition precedent and as such the 
case of State of Madhya Pradesh v. Firm 
Gobardhan Dass Kailash Nath (supra) re~ 
lating to a forest contract would be dis< 
tinguishable. In forest contracts alsoz 


initial deposit of 25% of the auction bid - 


is required to be made. But the con- 
tract comes into existence not merely by 
acceptance of the bid. but by execution 
Of a formal deed of contract as reawired 
by Article 299 (1) of the Constitution of 
India. Thereforé, we are unable to hold 
that the said condition of deposit is an 
ingredient part of a contractor’s liability 
coming into existence. The liability arises 
upon the contractor’s bid being accepted 
by the authority empowered in that be- 
half, It appears that the petitioner after 
Signing the bid lists never cared to ap- 
pear thereafter and avoided to discharge 
his responsibilities arising out of the 
auction sale. Thus, the excise authori- 
ties had full justification for re-auctioning 
the licence and they had legal authority 
to recover the amount of loss from tne 
petitioner, 
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32. As a result of the discussion 

aforesaid. we are of the opinion that alB 
the contentions raised on behalf of thse 
petitioner fai] and accordingly this peti= 
ion cannot succeed. It is dismissed with 
costs. Counsel’s fee in this Court shall 
be Rs. 200/-. if certified. The outstanding - 
amount of the security deposit after de=- 
duction of costs, if any. shall be refund= 
€d to the petitioner. 


SINGH, J.:— 33. This is a pei- : 
tion under Article 226 of the Constitu~« 
tion of India for issuance of a writ in the 
nature ef mandamus io restrain the State 
of Madhya Pradesh and its officers from 
realising from the petitioner a sum of 
Rs. 4,900/- on account of deficit arising 
in reauction of an excise contrach 


34. The facts are that excise con= 
tracts of District Gwalior for the vear 
1970-71 were auctioned by the Collector 
from 14th to 16th February 1970. The 
conditions of auction, were contained in a 
sale memo issued by the Collector. 
Clause 4 of this memo provided that in 
case of shops which were leased out în 
the previous year for more than Rupees 
50,000/- or in respect of which bid offer- 
ed in the auction for 1970-71 may be in 
excess of that amount the auction will 
be subiect to the approval of the Excise — 
Commissioner and that every successful 
bidder will have ta deposit one-sixth of 
the bid money immediately in advance, 
It was further provided in clause 13 that 
if a shop had to be reauctioned on acs 
count of any default of the purchaser, ha 
will be liable for any deficit in price which 
will be realised as arrears of jand reve~ 
nue. In the auction held on 44th Febru- 
ary 1970 -the petitioner was successful 
bidder in respect of two shops situate in 
Hazaribag; one for retail sale of Bhang 
and the other for Bhang Ghota. The bid 


offered by him for Bhang shop was 
Rs. 8,000/- and for Bhang Ghota shop 
Rs. 3,500/-. These bids were accepted by 


the Collector. After the conclusion of 
the auction, the petitioner signed decla- 
Tation that he had offered the bids after 
reading the conditions of auction. contain« 
ed in the sale memo and that he was 
bound to comply with the said condi« 
tions. In addition to this. the petitioner 
Signed a document styled as Nilam Band 
or bid list in respect of each shop. These 
documents mention that the petitioner 
offered the bids of Rs. 8,000/- and Rupees 
3,500/- which were accepted. They also 
mention that all the conditions of auc- 
tion which were announced to the bid- 
ders were heard by the petitioner. and he 
had understood them The documents 
are signed by the petitioner and also by 
the Collector and District Excise Officer. 
The petitioner, however, did not deposit 
one-sixth of the bid money as required 


1974 


by clause 4 of the sale memo aS a result 
of which the shops were reauctioned by 
the Collector on 28th March 1970 for 
Rs. 6,600/-. The difference thus between 
the prices fetched in the auction and re~ 
auction was Rs. 4,900/-. It is this amount 
which is being recovered from the peti- 
tioner by the Excise Authorities as `ar- 
rears of land revenue, 


35. In a case between private per- 
sons there can be no doubt that an offer 
of bid in accordance with the cond-tions 
of auction and its acceptance result into 
a binding contract between the perties. 
Had the instant case been such a case the 
petitioner would have been clearly liable 
for the loss arising on reauction of the 
shops. But it is contended by Shri Verma, 
the learned counsel for the petitoner, 
that the contract in the instant case was 
entered into by the State in the exercise 
of its executive power and to be 2ffec< 
tive and binding it must conform t> the 
requirements of Article 299 of the Con~ 
stitution and, as those requirements have 
not been fulfilled, the petitioner cannot 
be held liable for its breach. The earn- 
ed Deputy Advocate General, who ap- 
peared for the respondents, in reply sub- 
mitted that the bid lists which are Signed 
by the petitioner and the Collector satisfy 
the requirements of Article 299. thet the 
said Article has no application when & 
contract is entered into by the State Gov- 
ernment or any other authority in exer- 
cise of a statutory power, and that jn the 
instant case the contracts were ertered 
into by the Collector in the exercise of 
statutory power conferred under the 
Madhya Pradesh Excise Act, 1915 and 
for this reason Article. 299 did not apply 
to them. 


' 36. ‘The first question, therefore, 
fis whether the bid lists incorporate con- 
tracts in the manner Tequired by Arti- 
cle 299 (1). This provision has beer con- 
sidered in a number of cases by the 
Supreme Court which established that to 
comply with its requirements the con- 
tract (1) must be expressed to be made 
by the President or the Governor, as the 


case may be, (2) it must be executed, and: 


. (3) it must be executed by such persons 
and in such manner as the President or 
the Governor, as the case may be, direct 
or authorise; K. P. Chowdhry v. State 
of M. P.. AIR 1967 SC 203 at » 206: 
State of M. P. v. Ratanlal, 1967 MPLJ 
104 at p. 107 (SC). In Union of India v. 
Rallia Ram, AIR 1963 SC 1685 which 
was a case under Section 175 (3) əf the 
Government of India Act, 1935, is was 
held that the word executed does not 
mean that there should be a formal docu~- 
ment, and that a contract may com> into 
existence by correspondence or by tender 
and acceptance of tender. In this ease a 
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tender notice was issued by the Govern- 
ment of India, Department of Food, and 
the acceptance note, which was also in 
the name of the Government of India 
was signed by the Chief Director of 
Purchases, who was authorised to execute 
contracts on behalf of the Governor 
General, On these facts it was held that 
the requirements of Article 175 (3), which 
were similar to those contained in Arti- 
ele 299 (1), were satisfied even in the ab- 
sence of a formal document. In tha®é 
context the Court said: 


“A tender for purchase of goods in 
pursuance of an invitation issued by or 
On behalf of the Governor-General of 

dia and acceptance in writing which is 
expressed to be made in the name of the 
Governor-General and is executed on his 
behalf by a person authorised jn that be- 
half would conform to the requirements 
of Section 175 (3).” 


Rallia Ram’s ease, ATR 1963 SC 1685 
does not hold that to fulfil the require- 
ments of Section 175 (3) the contract 
need not have been expressed to be made 
in the name of the Governor-General or 
that it need not have been signed by a 
person authorised by the Governor-Gene~ 
ral. Indeed, the case decides otherwise 
and this is how it has been understood 
fn subsequent cases. In ATR 1964 SC 1714 
at p. 1722 it was clearly held that Rallia- 
Tam’s case does not depart from the 
principles laid down in Bhikrai Jaipuria 
v. Union of India, ATR 1962 SC 113 and 
that a contract by correspondence, which 
is not expressed to be made by the 
Governor-General and which is not signed 

a person authorised by him, cannot 
meet the requirements of Section 175 (3). 
Similarly. in 1967 MPLS 104 (SC) 
(supra), which was decided by a Bench 
of five Judges, it was held that three 
conditions, noticed earlier, must be satis- 
fied for meeting the requirements of 
Article 299 (1). Rallia Ram’s case, AIR 
1963 SC 1685 was referred and distin= 
guished in Ratanlal’s case, 1967 MPLJ 
104 (SC) on the ground that notice of 
tender in that case was on behalf of the 
Government of India which, under the 
relevant rules, meant the Governor- 
General and the acceptance was made by, 
an authorised person. 


37. Reliance was placed on behalf 
of the respondents on the following ob- 
servations in Union of India v. N. K. 
Private Ltd., AIR 1972 SC 915 at p. 9193 


“It is now settled by this Court that 
though the words ‘expressed’ and ‘ex 
ecuted” in Article 299 (1) might suggest 
that it should be by a deed or by a for- 
mal contract. a binding contract by ten- 
der and acceptance can also come into 
existence if the acceptance is by a pera _ 
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son duly authorised on this behalf by 
the President”, 


It is difficult to read these observations 
flo mean that the contract need not be 
expressed to be made in the name of the 
President or the Governor. as the case 
may be, if it comes into existence by ac< 
ceptance of tender by a person duly au- 
thorised. In my opinion. the case only 
refers to the principle decided in Rallia 
Ram’s case, AIR 1963 SC 1685 that there 
need not be any formal deed if other 
- conditions are satisfied. The three condi- 
tions to which I have earlier referred 
must be satisfied even in a case of con- 
tract coming into being by tender and ac- 
ceptance. a lready stated, it was 
clearly held so in 1967 MPLJ 104 (SC} 
(supra), a case decided by five Judges, 
and the observations relied upon from 
ATR 1972 SC 915 (supra), which was a 
ease decided by three Judges, cannot be 
read as departing from the holding in 
Ratanlal’s case, 1967 MPLJ 104 (SC). 
38. Turning now to the bid lists 
fn the instant case, it will be seen that 
thev bear the heading “Excise Depart- 
ment, Madhya Pradesh,” but from this 
heading it is not possible to hold that the 
documents are expressed to be made in 
fhe name of the Governor. Further, al- 


though these documents are signed by ` 


the Collector. no order hag been brought 
fo our notice that the Collector is autho= 
Tised to execute an agreement of 

nature on behalf of the Governor. It is 
true, as I-shall show later. that the Col~ 
lector is authorised to auction the con- 
tracts and to accept bids, but that is nof 
the same thing as an authority under 
‘Article 299 (1) to execute a contract on 
behalf of the Governor. In my opinion, 
therefore. the bid lists, though signed by 
the petitioner and the Collector, do not 
fulfil the requirements of Article 299 (1). 


39. The next question is whether 
Article 299 (1) of the Constitution is ap- 
plicable when the State Government or a 
subordinate authority enters into a con= 
tract: under the authority of a statute. 
The argument of the respondents on this 
point is that contracts made in the exer- 
cise of statutory power bv the Union or 
a State are not “contracts made in the 
exercise of the executive power” within 
Article 299 (i). 


40. Article 154 (1) of the Constitu- 
fion declares that the executive power 
of the State shall be vested in the Gov- 
ernor which is to be exercised by him 
either directly or through officers sub- 
ordinate to him in accordance with the 
Constitution. Clause (2) of this Article, 
however, contemplates that the executive 
power may be conferred by the legisla~ 
fure on a subordinate authority. The 
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executive power of a State as stated in 
Article 161 extends to the matters with 
respect to which the legislature of the 
State has power to make laws. Then 
Article 166 provides that all execu- 
tive. action of the Government of a 
State shall be expressed to be taken 
in the name of the Governor. The Arti- 
ele further provides that orders and in- 
struments made and executed jin -the 


mame of the Governor shall be authenti- - 


cated in such manner as mav be specified 


in rules to be made by the Governor. The ` 


Article also provides for making of rules 
of business for convenient transaction of 
the business of the Government and for 
allocation among Ministers of the said 
business. The executive power of the 
Union and each State extends, as provid- 
ed in Article 298, tp the carrving on of 


-any trade or business and to the acauisix 


tion, holding and disposal of property and 
“the making of contracts for any pur~ 
Poses.” This power is subiect to the laws 
made by the Union end the States in their 
respective spheres., Then comes Art. 299 
which reads as under; 


“299. (1) All contracts made in the 
exercise of the executive power of the 
Union or of a State shall be expressed to 
be made by the President, or by the 
Governor of the State, as the case mav 
be, and all such contracts and all assur~ 
ances of property made in the exercise 
of that power shall be executed on be- 
half of the President or the Governor by 
such persons and in such manner as he 
may direct or authorise. 


(2) Neither the President nor the 
Governor shall be personally liable 
in respect of any contract or assurance 
made or executed for the purposes of 
this Constitution, or for the purposes of 
any enactment relating to the Govern- 
ment of India heretofore in force, nor 
shall any person making or executing any 
such contract or assurance on behalf of 
any of them be personally liable in res- 
pect thereof.” 


41. The Constitution does not con- 
fain anv definition of “executive power”. 
Althoush an exhaustive definition of ex- 
ecutive power may not be possible, it is 
understood to signify. “the residue of 
Governmental functions that remain 
after legislative and judicial functions are 
taken away: “Ramiawava v. State of 
Punjab, AIR 1955 SC 549 at p. 555. The 
Supreme Court in Jayantilal Amratlal v. 
R. N. Rana, AIR 1964 SC 648 quoted with 
approval the following passage from 
Halsbury’s Laws of England. Vol. 71 


“Executive functions are Incapable 
of comprehensive definition, for they are 
merely the residue of the functions of 
Government after Legislativa and judi- 


~ 
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cial functions have been taken away. 
They include, in addition to the =xe- 
cution of the laws. the maintenance of 
public order, the management of Crown 
property and nationalised industries and 
services, the direction of foreign pc-icy, 
the conduct of military operations, and 
the provision or supervision of such sèr- 
vices as .education, public health, trans- 
port, and State assistance and insurarcce.” 
(p. 192). 


Whatever mav be the amplitude of 
the executive power, there can be_ no 
doubt, as the passage quoted above sagni- 
fies that one of the functions of the ex- 
ecutive is the execution of laws made by 
_ the legislature; (See Willis, Constitut.onal 

Law, p. 131; Laski, Grammar of Pol_tics, 
2nd Edition, p 295). Therefore, if a law 
made by the legislature empowers the 
State Government to enter into a zon- 
tract, the exercise of that power by the 
Government is an exercise of execztive 
power. The source of the power in such 
a case is legislative. but the nature 
the power conferred is executive, Tiere- 
fore, it is not correct to sav that i: the 
State Government enters into contract in 
the exercise of a statutory power the 
contract is not made-in the exercise of 
executive power. I have already r=fer- 
red to Article 166 which requires every 
executive action of the Government = be 
expressed in the name of the Governor 
in whom is vested the executive power 
under Article 154. How can it be said 
that if the Government acts in the eger- 
cise of a power conferred by an Azt of 
the legislature, its action need not be ex- 
pressed or performed in the manner re- 
quired by Article 166 on the ground that 
it is an action under a statute and, tere- 
fore, not an executive action. The an- 
swer to this question must obviousk7 be 
in the negative. for action of the Fov- 
ernment under a statute is also ar ex- 
ecutive action in exerzise of execative 
power. 


Indeed, the Supreme Cour- in 
G. Nageshwara Rao v. A. P.S. FB. T 
Corpn., AIR 1959 SC 308 at pp. 32E 326 
held that. a quasi-judicial power comfer- 
red by a statute on the: State Go-ern- 
ment is an executive rower to be =xer- 
cised in accordance with Article 16€ and 
the rules made thereunder provided the 
rules conform to the principles of -udi- 
cial procedure. Therefore, JI have no 
doubt in my mind that the natural nsean- 
' ing of the words “in exercise of the ex- 
ecutive power of the Union or of a Sate” 
as used in Article 299 takes in contracts 
made by a State under a statutor, au- 
thority. It is true that the State can 
enter into contracts under Article 2=8 in 
the exercise of its executive power un- 

1974 Madh. Pra/8 VII G—29 


of 


‘by Lord Brougham 


(Singh J.) [Prs, 41-42) M. P. 113 


aidad by any statute, but that does not 
mean that a contract entered into with 
the aid of a statute is not in the exer- 
cise of executive power. As already 
stated, execution of a statute by the 
Government is an executive power ard, 
therefore, contracts entered into under 
the authority of a statute must also be 
held to be in the exercise of executive 
power, Further,’ the obiect of formali- 
tles prescribed by Article 299, as in the 
case of its predecessor Section 175 (3) of 
the Government of India Act. -1935, is 
protection of-public interest by safe- 
guarding the Government against un- 
authorised contract: Mulamehand v. State 
of M. P., AIR 1968 SC 1218 at p. 1222. 
This object holds good even when a con- 
tract is entered into by the State Govern- 
ment with the aid of a statute. There- 
fore, the natural meaning of the words 
used in Article 299 as also the purpose 
behind it support the construction that 
contracts made by the Government in 
the exercise of a statutory power are in- 
cluded within it. 


_ 42. But then it is contended that 
if all contracts made with or without the 
aid of a Statute by the Union or a State 
are within Article 299. the words “in the 
exercise of the executive power” as they 
occur in it become redundant and serve 
no useful purpose, for it is pointed out 
that if that were the intention it could 
have been more concisely expressed by 
using the- words “all contracts made by 
the Union or a State”. On these grounds 
it is argued that the words “in the exer- 
cise of the executive power’ must be 
construed narrowly to exclude exercise of 
a statutory power. Now, this argument, 
as I understand, only comes to this that 
it was not absolutely. necessary for the 


` Constitution makers to use the words “in 


the exercise of the executive power” for 
conveying the intention that all con- 
tracts made by the Union or a State fall 
within the Article. Even conceding that 
the same idea may have been expressed 
by using fewer words. it is no justifica- 
tion for arbitrarily. cutting down the 
natural meaning of the expression ‘ex- 
ecutive power’ as used in the Article, 
more so when the natural meaning fits in - 
with the object of the Article. As stated 
“though a statute 
never is supposed to use words without 
a meaning, it is always allowed the pri- 
vilege of using words not absolutely 
necessary”, Auchterarder v. Kinnoull, 
(1839) 7 ER 841 at p. 856 (HL). The 
Constitution is generally construed on 
the same principles as a statute and it 
may not always be-expected to convey 
its meaning in the style of literary per- 
fection. Moreover, the narrower construc- 
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tion suggested by the respondents would 
in effect require reading an exception in 
the Article in respect of contracts made 
in the exercise of statutory power, which 
is not there. In construing statutes and 
also a constitution we must not only lis- 
ten attentively to what it says but “we 
must also listen attentively to what it 
does not say.” Franfurter, Reading of Sta- 
tutes, Essays on Jurisprudence from the 
Columbia Law Review, p. 52. I, there- 


fore, find no justification for narrowly’ 


construing. the words “in the exercise of 


executive power” in Article 299. In my 


opinion, this Article applies even to those 
cases where the State Government enters 
into a contract in the exercise of a power 
derived from a statute. : 


43. Different considerations, how- 
ever, prevail when power is conferred 
by or under a statute on authority sub- 
ordinate to the Governor to enter into a 
contract. I have already referred to Arti- 
cle 154 (1) of the Constitution which de- 
clares that the executive power of the 
State is vested in the Governor. Clause 
(2) of ‘that Article provides that functions 
conferred by any existing law on any 
other authority are not transferred to 
the Governor and that Parliament or the 
Legislature of the State may confer by 
law functions on any authority subordi~ 
nate to the Governor. Thus, Article 154 
postulates that executive functions may 
be conferred by a statute on any autho~ 
rity subordinate to the Governor and 
such functions do not form part of the 
executive power of the State vested in 
the Governor. Therefore, statutory func- 
“ tions conferred on an authority subordi< 
nate to the Governor are not to be per- 
formed in the name of the Governor or 
in accordance with the rulés of business 
made by him under Article 166 and such 
functions have to be performed in ac- 
_ cordance with the statute conferring the 
functions. From this it logically follows 
that when power or function of entering 
into a contract is conferred by law on a 
subordinate authority it does not become 
part of the executive power of the ‘State 


to be exercised by the Governor or by. 


officers authorised by him and‘to the ex= 
ercise of such a power or function the 
requirements of Article 299 will not 
apply. The executive power of the State 
referred to in Article 299, in my opinion, 
refers to the executive power of the 
State vested in, the Governor whether 
under a statute conferred by statute on 
a subordinate authority. In this connec- 
tion it is to be noticed that when power 
is conferred by a statute on the State 
Government it gets vested in the Gover~ 
nor, for State Government in the Gene- 
ral Clauses Acts is defined to mean the 
Governor. But when power is conferred 
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by a statute on a subordinate authority 
it does not become a part of the execu- 
tive power of the Governor and it is to 
be exercised by the designated authority 
in accordance with the statute conferring 
the power. A contract made by an autho- 
rity other than the State Government in 
the exercise of power derived from a 
statute does not, therefore, fall within 
Article 299 and is not to satisfy the re- 
quirements of that Article for its vali-|- 

ity. . 4 


_ 44. Three cases were relied upon 
on behalf of the respondents in support 
of the contention that a contract entered 
into by the State: Government in the ex- 
ercise of a statutory power does not come 
within Article 299 (1). These cases are 
Karamshi v. State of Bombay,-AIR 1964 
SC 1714; Ram Chander v. State, AIR 1969 
Punj 4 and Ajodhya Prasad v. State, AIR 
1971 Orissa 158. It is to these cases that I 
shall now advert. In Karamshi’s case the 
question related tc enforceability of an 
agreement relating to supply of canal 
water against the State of Bombay. it 
was contended by Shri Nambiar who ap- 
peared for the appellant in that case that 
the agreement was entered into under 
Section 30 of the Eombay Irrigation Act, 
1879, by a statutory authority in pursu- 
ance of a statutory power with the statu- 
tory consequences and, therefore, the 
agreement was outside the provisions of 
Section 175 (3) of the Government of 
India Act, 1935. The rules made under the 
Bombay ‘Act provided for making of ap- 
plication for supply of canal water to the 
Executive Engineer who could sanction 
the application. The order of the Execu- 
tive Engineer was appealable under the 
rules to the Superintending Engineer and 
then to the Collector. The contention of 
the appellant in that case in effect was 


_ that the authorities designated under the 


rules by sanctioning the application for 
canal water created a statutory obliga- 
tion on the Government for supply of 
canal water and this sanction was loosely 
spoken of as an agreement in Section 30 
of the Act and that even if it were an 
agreement it was entered into by a statu- 
tory authority under statutory power 
and, therefore, it was outside the provi- 
sions of Section 175 (3). 


It will be seen that in Karamshi’s 
ease it was not the argument that if-the 
Government itself enters into an agree~ 
ment in the exercise of a statutory power 


. the provisions of Section 175 (3) will not 


be attracted. Be that as it may, the Sup- 
reme Court did not decide the point argu- 
ed as it came to the conclusion that the ` 
agreement on which the appellant’s claim 
was based was entered into by the State 
Government outside the provisions of the 
Act. It is difficult to understand how this 
t t y 
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ease can’ support the argument that when - 


the State Government enters intc an 
agreement ‘in the exercise of a statukory 
power the provisions of Article 29€ (1) 
are not attracted. In the Punjab case of 
AIR 1969 Punj 4 certain lands vesting in 
the Central Governmen: and forming 
part of the compensation pool were trans- 
ferred by it to the State Government but 
no document was executed in the mazner 
required by Article 299 (1). Sectior 16 
(1) of the Displaced Persons (Compemsa-~ 
tion and Rehabilitation) Act, 1954 avcho- 
rises the Central Government to take 
such measures including that of disposal 
of the compensation pool in order thzt it 
may bə effectively utilised in accord=nce 
with the provisions of the Act. 
contended in that case that the trarsfer 
by the Central Government to the State 
Government was ineffective as Aricle 
299 (1) was not complied with. The High 
Court did refer to the statutory pmwer 
under Section 16 as also to Rule 34, but 
it did not hold that Article 299 (1) did 
not apply to the transfer. It was nly 
held that even though the. requirer 2nts 
of Article 299 (1) were not complied with, 
the transfer was valid on the princ_oles 
laid down in the case of Chatturzhuj 
Vithaldas ons Moree Parashram, AIR 
1954 SC 2 


The te by the learned Judges 
on Chatturbhuj’s case was unfortunate, 
for that case by later cecisions of the 
Supreme Court has been confined to the 
question of disqualification for purposes 
of election under the Representation of 
the People Act; see Bhikraj v. Uniom of 
India, AIR 1962 SC 113 at p. 121; Sta of 
West Bengal v. B. K., Mondal & £ons, 
AIR 1962 SC 779 at p. 783; Laliteshwar 
Prasad v. Bateshwar Prasad, AIR 196€ SC 
580 at p. 585 and Abdul Rahiman v. S=da- 
siva, AIR 1969 SC 302 at p. 305. In my 
opinion, the Punjab case cannot be taken 
to be an authority for the propos‘-ion 
that when the State Government erters 
into a contract by virtue of a power de- 
rived from a statute Article 299 (1) is 
not at all attracted. Coming to the Orissa 
ease of AIR 1971 Orissa 158 certain liquor 
shops were auctioned by the Collector 
and he accepted the highest bids of the 
petitioner in that case. The question was 
whether settlement of the shops made by 
the Collector gave rise to a binding zon- 
tract, although Article 299 (1) was not 
complied with. The learned Judges =eld 
that as the Collector was the prescr:2ed 
authority under the rules and as in settl- 
ing the shop with the petitioner he ezer- 
cised his statutory power the contact 
could not be said to be made in the ezer~ 
cise of the executive power of the State. 
This case again does not support the 
broad proposition that when State Gav- 
ernment itself enters into a contract in 


It was ` 
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the exercise of statutory power Article 

299 (1) is not applicable. The case only 

supports the conclusion reached by me 

earlier that when an authority subordi- 

nate-to the Governor is conferred power . 
by statute to enter into a contract Arti- 

cle 299 (1) is inapplicable. 


45. I must also refer to the case of 
AIR 1967 SC 203 which was relied on by 
the petitioner. In that case a forest con- 
tract was auctioned by the Divisional 
Forest Officer, but he was not competent 
to accept the bid finally which had to be 
accepted by the Chief Conservator of 
Forests. Before the Chief Conservator 
could accept the bid the contractor in 
that case resiled from the contract and no 
contract as required by the Forest Con- 
tract Rules was executed. The conditions 
of auction provided that the contract 
would be reauctioned in case of default 
of the contractor who would be liable for 
any loss occasicned to the Government 
in the reauction. Because of the defauit 
of the contractor the contract was’ re- 
auctioned, and he was sought to be made 
liable for the loss. The question that fell 
for consideration was whether the condi- 
tions of auction constituted an implied 
contract which could be énforced against 
the contractor and this question was an- 
swered in the negative on the ground 
that no contract was executed as requir- 
ed by Article 299 (1) of the Constitution, 
This case is distinguishable for two rea- 
sons. First, it does not appear that the 
Divisional Forest Officer who auctioned 
the contract was acting under any statu- 
tory authority; at any rate this point was 
not at all raised in the case and was not 
considered by the Supreme Court. Se- 
condly, the Forest Contract Rules pro- 
vide for execution of a formal contract in 
the name of the Governor as required by 
Article 299. In my opinion, therefore, 
K. P. Chowdhry’s case, AIR 1967 SC 203 
cannot be taken to be an authority for ` 
the proposition that a contract entered 
into by an authority subordinate to the 
Governor in the exercise of a statutory 
power must also conform to the require- 
ments of Article 299. Another case relied 
upon by the petitioner is a decision of 2 
Division Bench in 1968 Rev Nir 564 
(Madh. Pra.) which does support the peti- 
tioner on facts. But in that case the ques- 
tion whether Article 299 (1) is applicable 
to a case where an authority enters into 
a contract in exercise of a power confer- 
red by a statute was not argued. The 
ease is, therefore, not of much assistance. 


46. The next question is whether 
the Collector in the instant case in auc- 
tioning the excise contracts was acting in 


‘exercise of a statutory power conferred 


on him under the Excise Act, 1915. Sec- 
tion 17 of the Act provides that no in~ 7 
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toxicant shall be sold except on the au- 


thority and subject to the terms and con=` 


‘ditions of a licence granted in that be- 
` half. Section 18 of the Act confers power 
on the State Government to grant lease 


of right of manufacture and sale of liquor - 


and intoxicating drugs. This section reads 
as follows: 


‘18. Power to grant lease of right to 


~- manufacture, ete— (1) The- State Gov-- 
ernment may lease to any person, on such - 


conditions and for such period as it may 
think fit, the right— 

(a) of manufacturing, or of supplying 
by wholesale, or of both, or 

(b) of selling by wholesale; or by re- 

_tail, or 

_ 2) of manufacturing or of supplying 
~ by wholesale, or of both and sole by 
retail, 
-any liquor or intoxicating drug ` within 
any specified area. 

(2) The licensing authority may grant 
to a lessee under sub-section (1) a licence 
in the terms of his lease; and when there 
is no condition in the lease which prohi- 
bits subletting, may, on the application of 
the lessee, grant a licence to -any sub- 
lessee approved by such authority.” 
Section 27 of the Act authorises the State 
Government to accept payment of a sum 
as a consideration (instead of or in addi- 
tion to any duty leviable) for the grant of 
any lease under Section 18. Section 7 of 
the Act empowers the State Government 
to delegate its powers under the Act. The 
section in ‘so far as relevant reads as 

_follows: 


of— The State Government may,. by 
notification, for the whole or for any Pe: 
' cified part of the State— 


(a) = EES 
(b) *** $F 
(c) =” kkt O 
(d) ** Zrt 


(e) delegate to the Chief Revenue au~ 
thority or the Excise Commissioner all or 
any of its powers under this Act, except 
the power conferred. by Section 62 is 
make rules; 

(£) ** . eae 


(g) permit the delegation by ‘the 
Chief Revenue authority, the Excise Com«< 
“missioner or the Collector to any person 
or class of persons specified in such notia 
fication, of any powers conferred or 
duties imposed upon it or him by- or 
under this Act, or exercised or discharg- 
ed by it or him in respect of the excise 
revenue under any other Act for the 
time being in force.” 

Rule IV of the Rules for- General Ap 
plication made under the Act provides 
that the confirmation. of any- auction sale, 
whether held by the Collector or by any 
Les . 
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other officer, shall rest with the Collec- 
tor. The form of licence for the retail, 
sale of Bhang is prescribed by the rules” 
in Form H.D. 7 which is to be signed by 
the Collector alone. The rules do 
not previde for execution of 
any contract. Under Section 7 of the 
Act the State Government issued a noti- 
fication No. 54-A/V.ER. dated 4th July, 
1959 (published in. the Gazette of 31st 
July 1959) by which it delegated to the 
Excise Commissioner its power to grant 
a lease of any right specified. in Section 
18 (1). This notification also authorises 
the Excise Commissioner to further dele- 
gate its power under Section 18 (1) to the 
Collector. In exercise of the power con- 
ferred under this notification read with 
Section 7 (g), the Excise : Commissioner 
every year authorises the Collectors to 
grant leases under Section 18 (1). By noti- 
fication No. Cr. D (A) 1/69 published in 


- Gazette of 28th November, 1969 the Ex- 


cise Commissioner authorised all Collec- 
tors to auction excise contracts for the 
year 1970-71 subject to one reservation 
that if the bid offered for a shop was in 
excess of Rs. 50,000/- its acceptance would 
be subject to the sanction of the Excise 
Commissioner. It was under the authority 
of this notification that the Collector auc- 
tioned the contracts which are in dispute 
in the instant case. 


4q. These and other relevant pro- 


visions of the Act and the rules and the 


notifications were construed ‘by this Court 
in Nanhibai v. Excise Commissioner, 


M. P., 1963 MPLJ 526 =: (AIR 1963 Madh 


Pra 352) and it was held that the State 
Government has the exclusive right of 
manufacturing, selling and possessing in- 
toxicants which it has power to lease for 
consideration under Section 18 and that 


~ every auction of excise contract for sale’ 


of intoxicants is a leasing of the Govern- 
ment’s right of selling intoxicants.. The 
following conclusions. of the learned 
Judges on this point are relevant: 


“The principle that ‘the State Gov-« 
ernment has exclusive right of manufac- 
turing, selling or possessing intoxicants 


- or any country liquor intoxicating drug 


runs through Sections 13 to 18 of the Act. 
z F s- mOr 3 4 
The important condition that must be 
satisfied before any licence can be grante 
ed to a person for manufacture or sale of 
any country liquor intoxicating drug is 


_ that the person must first obtain the pri- 


-vilege. or the right of manufacturing or 
selling the intoxicating drug. This is clear 
Tom Section 18.......c1008 È 
= * z E 

In every auction sale of a liquor onon 
at which liquor is sold in wholesale - 


` retail, there is a sale of the lease of the 


Government's right of selling’ country 
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liquor intoxicating drug. On the accept- 
ance of a bid of a person at an auction 
sale, a contract for the demise of the 
Goverriment’s interest is brought intc ex- 
istence and this is followed by the grant 
of a licence to the person whose bid has 
been accepted.” 

These conclusions reached in Nanhi- 
bai’s case, 1963 MPLJ 526 = (AIR 1963 
Madh Pra 352) were reaffirmed by ano- 
ther Division Bench in Gulab Rai and 
Sons v. State, 1972 MPWR 595 at p. 600 
= (1973 Tax LR 2066). On the basi of 
-these authorities the correctness of which 
has not been challenged before us it has 
to be held that an excise contract for 
selling an intoxicating drug is a sale 
under the statutory power conferrec by 
Section 18. This section confers power in 
terms on the State Government, but the 
, Act by Section 7 authorises the delegation 
of this power to the Excise Commissianer 
and a sub-delegation by him to the Zol- 
lector. I have already referred to the 
notification issued by the State Gov2rn- 
ment under this section by which the 
Government delegated its power under 
Section 18 to. the Excise Commissioner 
and further empowered him to delezate 
that power to the Collector. The Excise 
Commissioner by another. notification 
which has also been referred to easlier 
delegated his power under Section 13 to 
the Collector. Thus, the auction held by 
the Collector in the instant case was in 
exercise of a statutory power conferred 
on him by Section 18 read with Secticn 7 
of the Act and the notifications issued 
thereunder. He was alsa the authority 
empowered under the rules to accept the 
bids and issue the relevant licence. Ft is 
thus clear that the contracts resulczing 
from the auction in the instant case were 
entered into by the Colleztor in the ezer- 
cise of a power conferred on-him urder 
a statute. For the reasons already indi- 
cated the provisions of Article 299 (1) are 
not applicable to such contracts. The 
contracts were, therefore, not’ void and 
the obligation 
payment of loss incurred by the Govern~ 
ment in case of reauction was enforce~ 
able against the petitioner by recovering 
the same as arrears of land revenue 
under Section 64 of the Excise Act: 


48. For these reasons, I agree that 
the petition be dismissed in terms pro- 
posed by my Lord the Chief Justice, 


RAINA, J.:— 49. I have had the 
benefit of perusing the separate orcers 
recorded by My Lord the Chief Juszice 
and my learned brother Singh, J. Eoth 
have come to the conclusion that the pe- 
tition should be dismissed in the terms 
proposed by My Lord the Chief Just.ce; 
and I agree with this conclusion, But, 
they have expressed divergent views in 
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arising under them for 
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-regard to the construction of Article 299 


(1) of the Constitution. According to 
Singh, J., where a State Government it- 
self enters into a contract in exercise of 
statutory power, Article 299 (1) is applic- 
able; but when an authority subordinate 
to the Governor is conferred power by 
statute to enter. into a contract, Article 
299 (1) is inapplicable, My Lord the Chief 
Justice, on the other hand,.has expressed 
the view that contracts made in exercise 
of statutory power by the Union or a 
State do not fall within the purview of 
Article 299 (1) of the Constitution; and 
I am inclined’ to agree with him for the 
following reasons: 

50. Article 299 (1) of the Consti- 
tution is reproduced below for facility of 
referencer 


*(1) All contracts made in the exer- 
cise of the executive power of the Union 
or of a State shall be expressed to be 
made by the President, or by the Gover- 
nor of the State, as the case may be, and 
all such contracts and all assurances of 
property made in the exercise of that 
power shall be executed on behalf of the 
President or the Governor by such per- 
sons and in such manner as he may di- 
rect or authorise.” ` 


. 5L It is clear tom the language 
of clause (1) of Article 299 that it deals 
with only such contracts as are made in 
the exercise of the executive power of 
the Union or of a State. If the intention 
of the authors of the Constitution had 
been to bring within the purview of this 
clause all contracts made by or on behalf 
of the Union, or by or on behalf of a 
State, it would not have been necessary 
to qualify such contracts by the expres- 
sion ‘made in the exercise of. the execu- 
tive power”. The construction of this ex- 
pression is, however, not free from dif 
ficulty and that accounts for the diverg~ 
ence of opinion.- 


52. The expression “executive 
power” has not been defined in the Con- 
stitution, although some of the provisions 
deal with its scope and extent. Article 73 
of the Constitution lays down the extent 
of the executive power of the Union; 
while Article 162 lays down the extent of 
the executive power of a State. Article 
298 provides that the executive power of 
the Union: and of each State shall extend 
to the carrying on of any trade or busi- 
mess and to certain other matters includ- 
ing making of contracts. There can be 10 
doubt that executive functions include 
execution of laws. In fact, execution of 
laws is one of the most important func- 
tions of-the executive. If we carefully 
scrutinise the provisions of the Constitu- 
tion relating to the executive power of 
the Union or a State, it would appear that 
it is either derived directly from the Con- 
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stitution itself or from a statute. The exe- 
cutive power derived from the Constitu- 
tion itself may be called inherent power 
of the Union or a State, for the exercise 
of which it needs no legislative sanction. 
The power derived from a statute 
may be referred to as statutory power, 
although executive “power in its 
. widest . connotation includes both, 
_ the power derived from a statute and: 

the power inherent in it. In AIR 1955 SC 
549 their Lordships were called upon to 
consider the scope and extent of the exe- 
cutive power. It was held by their Lord- 
ships that executive power is not confin- 
ed to carrying out of laws and that ia 
order to enable the executive to func- 
tion, it is not necessary that there must 
be a law already in existence. Thus, their 
Lordships recognised the existence. of 
executive power inherent in the execu- 
tive authorities not derived from any 
statute. It appears that the expression 

(Contd. on Col. 2) 


Before 1-11-1956 


"298 (1) The executive power of 
the Union and of each State shall ex- 
tend, subject to any law made by the 
appropriate Legislature, to the grant, 
sale, disposition or mortgage of any pro- 
perty held for the purposes of the 
Union or of such State, as the case may 
be, and to the purchase or acquisition 
of property for those purposes respec< 
tively, and to the making of contracts, 

(2) All property acquired for the 
purposes of the Union or of State shall 
vest in the Union or in such State, as 
the case may be,” : 


54, The Article, as it stood before 
the amendment, provided that the execu- 
tive power to acquire or dispose of pro~. 
perty, or make any contract shall be sub- 
fiect to any law made by the appropriate 
Legislature. This clearly shows that it 
referred to the non-statutory executive 
power because in the case of a statutory 
executive power, it, having originated 
from the statute, is completely controlled 
and circumscribed by it: and there would 
ibe no necessity of making it subject to 
a law made by the appropriate Legisla~ 
ture. The amendment in 1956 was made 
to make it clear that the Union Govern- 
ment as well as the State Governments 
were competent to carry on any commer- 
cial or industrial undertakings, whether 
or not they were related to a matter 
within the legislative competence of the 
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“executive power” is sometimes. used in a 
limited sense as referring merely to the 
inherent power and not the power deriv- 
ed from a statute, 


53. A contract can be made by or 
on behalf of the Union, or by or on be- 
half of a State either in exercise of the 
statutory power or the inherent 
power; but in either case the 
nature of the power is executive. There 
can be no question of a contract being 
made either in exercise of tha legislative 
or the judicial power. If we carefully 
examine the language of Article 299 along 
with the language of-Article 298 of the 
Constitution, it would appear that the 
executive power mentioned in both these 
Articles is the non-statutory executive 
power and not the statutory one. Article 
298 was amended by the Constitution 
(Seventh Amendment) Act, 1956. The 
Article, as it stood before and after the 
amendment is indicated below + 


After 1-11-1956 


"298. The executive power of the 
` Union and of each State shall extend 
to the carrying on of any trade or 
business and to the acquisition, holding 
and disposal of property and the mak- 
ing of ecntracts for any purposes 
Provided that— 


(a) the said executive power of the 
Union shall, in so far as sucn trade or 
business or such purpose is not one with 
respect to which Parliament may make 
laws be subject in each State to legis- 
lation by the State; and 


(b) the said executive power of | 
each State shall, in so far as such trade 
or business or such purpose is not one 
with respect to which the State Legis- 
lature may make laws, be subject to 
the legislation by Parliament.” 


Union or a State Government, as the case 
may be. But the Article, as amended, 
clearly refers to the non-statutory exe- 


‘cutive power, because it has been made 


subject to laws made by the appropriate 
Legislature, 


55. It appears to ` me that Article 
299 also refers to the non-statutory pow- 
er; otherwise the expression “in the 
exercise of the executive power” ia 
clause {1) of the Article would be render« 
ed meaningless and redundant. It is a salu- 
tary and sound principle of construction 
of statutes that the Court should avoid 
a construction which would render a part 
of the statute devoid of any meaning. A 
Court should always presume that the 


- Legislature inserted every: word for a 


purpose and it shauld be deamed not to 
have wasted its words or said anything 
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‘in vain. This principle is applicable with 
greater force to the construction of a pro- 
vision of the Constitution. No doubt in 
certain circumstances, a Court may be 
compelled to reject certain worcs as 
meaningless; but this is permissible only 
where the statute may be reduced to 2 
nullity or rendered ineffective. 

56. In Quebec Railway v. Vardry, 
AIR 1920 PC 181, their Lordships, while 
construing a statute, observed that the 
Legislature is deemed not to waste its 
words or to say anything in vain. 

In Aswini Kumar v. Arbinda Bose, 
AIR 1952 SC 369 their Lordships observ~ 
ed at p. 377 as under: 

“It is not a sound principle of 2on~ 
struction to brush aside words in a stax 
tute as being inapposite.surplusage. if 
` they can have appropriate application in 
circumstances conceivably within the 
contemplation of the statute.” 

57. Singh, J., while dealing with 
the argument .that the words “in the 
exercise of the executive power” must be 
construed narrowly to exclude contracts 
made in the exercise of statutory power, 
took note of the fact that if clause (1) of - 
Article 299 is construed otherwise, taese 
words would be rendered redundant. In 
his view these words were mere surylus~= 
age; and he referred to an English ceci~ 
sion in Auchterarder v. Kinnoull, (1839) 
7 ER 841 at p. 856 (HL) in which it was 
observed that ‘though a statute is never 
supposed to use words without a mean- 
ing, it is always allowed the privileg2 of 


using words not absolutely necessary. In’ 


my opinion, a conclusion that the Legis- 
lature has used words without any pur- 
pose or meaning cannot be drawn, urless 
no other reasonable construction is ber- 
missible. In ‘The Interpretation of Sta- 
tutes’ by Maxwell, Twelfth Edition, p. 36, 
it has been stated that a construction 
which would leave without effect any 
part of the language of a statute wil. be 
rejected and every word should be given 
a meaning. This general rule of construc~ 
tion may, however, be departed from in 
the case of absolute necessity or intract- 
ability of the language used as helc in 
Salmon v, Duncombe, (1886) 11 AC 627. 


: 58. No doubt, the extent of the 
executive power is wide enough to in- 
clude the power derived from statute; 
but in order to determine whether the 
expression “executive power” has been 
used in a limited sense meaning ‘inherent 
executive power’ or in a wider sense as 
including executive power derived from 
a statute, it would be necessary to coa~ 
sider which construction best harmon:ses 
with the subject of the Article and the 
context in which it is used. In Workmen 
D. T. E. v. Management, D. T. E, AIR 
1958 SC 353 their Lordships quoted with 
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approval the following principle of inter- 
pretation of statutes as stated in Maxwell 
on Interpretation of Statutes, 9th Edi- 
tion, p. 55: 


“The words of a statute, when there 
is a doubt about their meaning are to be 
understood in the sense in which they 
best harmonise with the subject of the 
enactment and the object which the legis- 
lature has in view. Their meaning is 
found not so much in a strictly grammati- 


.cal or etymological propriety of langu- 


age, nor even in its popular use, as .n 
the subject or in the occasion on which 
they are used, and the object to be at~ 
tained.” 


59, So' far as contracts made in 
the exercise of a statutory power are 
concerned, they are regulated by the pro- 
visions of the statute itself and, there- 
fore, it would not be necessary to make 
any express provision in regard to them 
in the Constitution itself. Jt, therefore, 
appears that clause {1) of Article 299 was 
enacted to regulate contracts made in 
the exercise of the non-statutory execu- 
tive power. It would here ba pertinent to 
refer to the decision of the Supreme Court 
in AIR 1964 SC 1714. From the observa- 
tions made by their Lordships in para- 
graph 8 of the said judgment it would 
appear that the argument that the provi- 
sions of Section 175 (3) of the Govern- ' 
ment of India Act, 1935, which corres" 
ponded to clause (1) of Article 299 of the 
Constitution, would not be attracted if 
the agreement was made under the pro- 
visions of the Bombay Irrigation Act was 
impliedly accepted, though the question 
was not expressly decided. In AIR 1971 
Orissa 158 a Division Bench of the Orissa 
High Court held that the provisions of 
clause (1) of Article 299 are not attract- 
ed in a case where the contract was made 
in exercise of the statutory power. These 
decisions support the view that the words 
“executive power” as used in clause (1) 
of Article 299 of the Constitution mean’ 
the non-statutory executive power. 


60. I may here mention that I find 
another difficulty in accepting the view 
of my learned brother, Singh, J. It is ob- 
vious that clause (1) of Article 299 covers 
all contracts, whether made by the Union 
or a State, or by any subordinate autho- 
rity in exercise of the executive power 
of the Union or the State as the case may 
be. In my- opinion, it would not be per- 
missible to construe this clause in a limit- 
ed sense while dealing with a contract 
entered into by a subordinate authority, 
and in a wider sense while dealing with 
a contract entered into by the Union or 
the State itself. 

Petition dismissed. 
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Shivram Bakshi, Petitioner v. State 
i ee Madhya Pradesh and others, Respon- 
ents. - i 


ae Petn. No. 253 of 1973, D/- 4-1- 


’ Index Note:~— (A) Madhya Pradesh 
Accommodation (Requisition) Act (LX 


of 1948), Ss. 5, 4 (2 -A) — ‘Property requi- - 


` sitioned from tenant in possession — Ef- 
fect on ‘tenancy. 

Brief Note:— (A) When property is 

_ requisitioned by the State no interest in 

it passes to the State. State gets only the 


possession and the interest of owner or. 


tenant remains unaffected. Compensation 
payable under Section 4 (2-A) to the- teù- 
ant is for his temporary loss of possession. 
Tenancy does not come to an end auto- 
matically and on de-requisition “under. 
Section 5 (1) the property is to be hand- 
ed over to the tenant and not to the 
owner, (1960) 2 All ER 726, Ref; 
1955 Nag 153; 68 CLR 261 and AIR 1950 
Bom 89, Rel. on, : 

oy 97 (Paras 3, 5, 6) 


K. L. Verma, for Petitioner: T. C. 
Naik (for No. 4) and K. K. Adhikari, De- 
puty Govt. Advocate (for Nos. 1 and 3), 
_for Respondents. 


SINGH, J. :— This is a petition under 
Articles 226 and 227 of the Constitution 
for issuance of a writ in the nature of 
‘mandamus commanding the respondents 
1 to 3 to put the petitioner in vacaht pos- 


session of House No. 287, Napier Town, 


Jabalpur. 


2. The facts are that the petition ; 


er Shivram Bakshi was the. tenant of 
House: No. -287 and Smt. Chhabrani Bahu 
and Smt. Chandrani Bahu were the own- 


ers of the house in 1969 when it was re-° 


quisitioned under Section 5 of the Ma- 
dhya Pradesh Accommodation (Requisi- 


tion) Act, 1948. The order of requisition 
which was passed on 1lth June, 1969 (An- , 


nexure P-1) directed Chhabrani Bahu and 
‘Chandrani Bahu, the owners, and Shiv- 
ram Bakshi, the occupant, to deliver pos- 
session of. the house to the Rent Controi- 
ling Authority. The house was taken pos- 
session of by this order of requisition. On 
15th March, 1972 the Government decid- 
ed to de-requisition the house and to re- 
quisition another house bearing No. 315. 
It appears that House No. 315 belongs to 
the petitioner Bakshi and he applied to 
the Government that his house may . be 
requisitioned and- House No. 287 be de- 
requisitioned. By the order dated 15th 
March, 1972, it seems, this proposal of 
Bakshi was ‘accepted by the Government 
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and the Collector was directed to take 
necessary action. As the: Collector did 
not put Bakshi in possession of House No. 
287, this writ petition was filed for com- 


_manding the State Government, the Coi- 


lector and the Rent Controlling Authority 
to put the petitioner in possession of the 
said house. Smt. Prem Kaur, who is im- 
pleaded as respondent No. 4, appears, to 
be the successor-in-interest of the origi- 
nal owners, hamely, Chhabrani Bahu and 
Chandrani Bahu. The - stand taken by 
Prem Kaur in her return is that the peti- 
tioner’s tenancy came to an end on requi- 


` sition, but it is not-disputed that he was 


the tenant at the time when’ the: house 
was requisitioned. In the return filed on 
behalf of the State Government and the 
Collector it is conzended that the. peti- 
tioner’s tenancy came to an end because 
of the requisition as he was paid com- 
pensation under the Act and possession 
of the house cannot be given to him.. It 
is. also contended that possession can be 
delivered to such person as may be found 
entitled after enquiry, ‘but in no case caa- 
a tenant be’ placed in possession on de- 
requisition. 


3. The stand taken by the res- 
pondents that on-requisition of the house 
the tenancy of tha occupant is brought. 
to an-end is entirely erroneous. The word 
“raquisition” is very often used in con- 
tradistinction to acquisition of property 
by which interest in the property gets 
transferred from the individual to “the 
State. In case of requisition, no interest 
in the property‘is acquired by the -State 
and the property is merely taken out of 
the control of the persons who have inte-}~ 
rest in the property. By a requisition 
order, therefore, the State merely takes 
pessession of -the property and does not 
deprive the owner or tenant of the inte- 
rest held by them in the property; (Mac- 
gilal v. State of M. P., ATR 1955 Nag 153). 
The compensation that is payable to an 
owner or a tenant under the Requisition 
Act is paid for temporary deprivation of 
the enjoyment of-the property’ requisi- 
tioned. The compensation is not paid for 
the transfer of the rights of ownership 
or of the lease-hold rights, because these 
rights are not taken over by the State. 
A look’at Section 4 (2-A) of the Act will 
show that compensation payable -to a 
tenant is merely nominal. A monthly ten- 
ant is paid only one month’s rent as com- ' 
pensation. If the tenancy is from year to 
year or for a fixed term not. exceeding 
one year, the tenant is paid only two 
months’ rent as compensation. ` Again, 
where the tenancy is for a term exceed- 
ing one year, the compensation ` payable 
is only three months’ rent. Thus, 


even if the tenant has a 99 years lease 
or a perpetual lease, he would be paid 
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only three months’ rent as compensation 
for the requisition. The nominal amaunt 
of compensation provided in the Act it- 
self shows that the requisition order Coes 
not terminate the lease and the ` lease- 
hold rights are not taken over by the 
State; the tenant is compensated only for 
disturbance of possession or temporary 
deprivation of possession. 


4.: | It has been held in a number of 
English cases that where the Government 
in pursuance of*statutory powers com- 


pels a lessee temporarily to give up Dos- ` 


session of premises for an indetermimate 
time there is no eviction of the tenar. by 
title paramount and no frustration of the 
contract of lease and the liability of the 
lessee to pay rent to the lessor unde: the 
lease is not thereby suspended; (Wood- 
fall, Landlord and Tenant, 27th Edfion, 
Vol. I, p. 331). In Commrs. of Crown Lands 
v. Page, (1960) 2 All ER 726, the Commis- 
sioners of Crown Lands in 1937 grented 
a lease for a term of 25 years. The re- 
mises were requisitioned in 1945 by the 
Ministry of Works on behalf of the Crown 
in exercise of the powers conferree by 
the Defence (General) Regulations, 1939, 
and were retained in requisition antil 
1955. It was held that during all this 
period the tenant remained liable to pay 
rent to the.Commissioners:.and the rent 
could not be suspended during the p=riod 
of requisition, Even in the case of a perio~ 
dic tenancy the tenancy does not tezmi- 
nate on requisition of the premises; {See 
the Minister of State for the Army v. 
Dalziel, 68 CLR 261. Ar Indian authority 
directly in point is the case of Tarabai 
Jivanlal v. Padamchand, AIR 1950 Som 
89. In this case a flat which was in occu~ 
pation of a monthly tenant was recuisi- 
tioned in 1944 under Rule 75 (a) of the 
Defence of India Rules, 1939. The Sov-< 
ernment de-requisitioned the flat in 1947. 
The question then arose whether the 
monthly tenant who was in possessien at 
the time of requisition was entitled to 
get back the possession on de-requis_tion. 
It was contended by the owner-lanelord 
that the monthly tenancy came to ar. end 
because of the requisition. This corten- 
tion was negatived and it was held that 


the requisitioning of the flat did nc af-. 


fect the relationship of landlord and ten- 
ant and the monthly tenancy. continued 
to be operative. We are in respectful 
agreement with the view taken in this 
case. ‘ 


5. We are, therefore, of op mion 
that the stand taken by the responcents 
that the act of requisition extingutshes 
or terminates the tenancy of the tenamt in 
‘}occupation is entirely erroneous and can- 
not be accepted. 


6. The order of the State Go™ern- 
ment passed on 15th March, 1972, which 
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has been placed ET us, is an order 
made under Section 5 (1) ‘of the Act re- 
leasing House No. 287 from requisition in 
favour of the petitioner. The order fur- 
ther directs that House No. 315 be requi- . 
sitioned. After this order of the Govern- 
ment the petitioner should have been 
placed in possession .of House No. 287. 
The respondents do not contend that the 
petitioner’s tenancy was for a fixed term 
which has come to an end or that the ten- 
ancy has been terminated by a quit- 
notice. Their stand merely is that the ten- 
ancy came to an end on requisition of the 
house. This stand, as we have already in- 
dicated, is entirely misconceived. The 
petitioner’s tenancy, therefcre, continues 
and he must be placed in possession, as 
an order under Section 5 (1) has been 
passed in his favour, 

7. The petition is allowed. The 
respondents 1 and 2 are directed to put 
the petitioner in possessibn of House No. 
287, Napier Town, Jabalpur. There will 
be no order as to costs of this petition. 
The amount of the security deposit shall 
be refunded: to the petitioner. 


Petition allowed, 
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Ranvir Singh, Applicant v. State of 
M. P. through Collector, Vidisha and 
others, Opposite Parties. 


Misc. Case No. 171 of 1972, D/- 4-1- 


Index Note:—' (A) M. P. Panchayats 
Act (7 of 1962), Ss. 24, 31 — Second no- 
confidence motion within six months after 
the first — Whether barred by S. 31. 

Brief Note:— (A) S. 24 and the rules 
made. thereunder provide a complete pro- 
cedure to be followed for moving no-con- 
fidence motion. Section 31. does not apply 
to a special meeting called even within 
six months for consideration of no-confi- 
dence motion. Moreover a second no-con- 
fidence resolution based on grounds dif- 
ferent from the first cannot be called to 
be on the same subject within Section 31. 
1972 JL 179, Rel, on. 

(Paras 10, 11, 12) 


“Index Note:— (B) M. P. Panchayats 
Act (7 of 1962), S. 26 (as amended by 
M. P. Panchayat (Amendment) Act (17 of 
1972)) — Resignation: of Panch after am- 
endment — No procedure for its ac- 
ceptance prescribed at the date of resig- 
nation — Resignation does not take effect, 
on receipt by Sarpanch. 
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Brief Note:— (B) If a resignation is 
submitted by a panch after the amend- 
ment but the procedure for its accept- 
ance is not prescribed at the date, the 
resignation does not take effect from the 
date of its receipt by the Sarpanch as 
under the unamended section and such 
panch can take part in the meeting call- 
ed for consideration of no-confidence 
motion. (Para 13) 

A. R. Naokar, for Applicant; S. N, 
Tandon, Dy. G. A. and H. G. Mishra, for 
Opposite Parties Nos. 1 and 2 and 3 to 6. 

DWIVEDI, J.:— This is a petition 
under Arts. 226/227 of the Constitution 
of India. 


2. The petitioner’s case is this. 
The petitioner is the elected Sarpanch of 


Gram Panchayat Phufer, Pargana Basoda, , 


District Vidisha, since 1970. This Pancha-= 
yat consisted of 19 members including 16 
elected and 3 co-opted. On 14-9-72, a 
meeting was convened to consider a ‘no= 
confidence’ motion against the petitioner. 
Only 10 members attended that meeting, 
out of whom 9 voted for the resolution 
but it was not carried out.: ~ 


3. Bhajju, Jujharsingh, 
and Gyanbai Panchas resigned on 15-9- 
72 (Annexures 2, 3, 4 and 5), Another 
meeting was again convened on 5-10-72 
to ‘consider the motion: of ‘no-confidence’ 
against the pefitioner. In this meeting, 
the above Panchas who had resigned vot- 
ed in favour of the ‘no-confidence’ mo~ 
tion. Further, according to Section 31 of 
the M. P. Panchayats Act (hereinafter 
referred to as "the Act”) the motion could 
mot be moved again before the expiry of 
six months. The petitioner, therefore, 
prayed that the proceedings of the meet- 


ing dated 5-10-72 be quashed as being- 


illegal. z 


4. The non-petitioners Nos. 1 and 
2 in their return contended that the re- 
-signations of the four Panchas were not 
accepted under Section 26 of the Act as 
amended, -published in the Extraordinary 
Gazette of M. P. dated 24-77-72, and as 
‘such these Panchas validly continued to 
hold their office. On 5-10-72, a valid mo- 
tion of ‘no-confidence’ was passed against 
the petitioner. They further contended: 
that Sections 24 and 31 of the Act being 
independent ~of each other a second mo~< 
tion of ‘no-confidence’ could be validly 
moved. Since the motion of ‘no-confid- 
ence’ was rightly and legally passed 
against the petitioner on 5-10-72, the peti 
tion deserves to be dismissed. 

5. The non-petitioners Nos. 3 to 
6 in their return denied that they had re- 
signed on 15-9-72 and contended that the 
resignations were forged and fabricated. 
They contended that they were perfectly 
within their right to vote in favour of 
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the ‘no-confidence’ motion since they had 
not resigned and, therefore, ‘the petitioner 
could not claim to be in office after a 
valid motion of ‘nc-confidence’ was pass- 
ed against him. They further contended 
that Section 31 of the Act could not bar 
the ‘moving of a second ‘no-confidence’ 
motion, 

6. We have heard Shri A. R. Nao- 
kar, Advocate for the., petitioner, Shri 
S. N. Tandon, Dy. Govt. Advocate for 
non-petitioners Nos. 1 and 2 and Shri 
H. G. Mishra, Advocate for non-petition- 
ers Nos. 3 to 6. We are of the view, for 
the reasons hereinafter stated, that the 
petition must be dismissed. 

mo Shri Naokar, Advocate for the 
petitioner, contended that since resolution 
of ‘no-confidence’ motion could not be 
passed in the meeting dated 14-9-72, a 
second motion of ‘no-confidence’ within 
six months of the first. meeting was bar- 
red by Section 31 of the Act. 

8  Section.31 of the M. P, Pancha- 
yats Act runs as under:— 

“31. Reconsideration of question dis< 
posed of by Gram Panchayat— No sub- 
ject once finally disposed of by Gram 
Panchayat shall be reconsidered by it 
within six months unless the recorded 
consent of not less than three-fourths of 
its Panchas has been obtained thereto, or 
unless the prescribed authority has di-« 
rected its reconsideration.” 


9. In Vasantrao v. Gram Pancha 
yat, Lanji, 1972 Jab LJ 179 = (AIR 1972 
Madh Pra 83) it is held as under:— i 

“What is prohibited by Section 31 of 
the Act is the reconsideration of the same 
subject. When a no-confidence motion is 
moved against any person, it is based on 
certain allegations available at a particu- 
lar time and when a second no-confidence 
motion is. moved on some other allega- 
tions, it cannot be said that the same sub= 
ject-matter was brought for reconsidera~ 
tion. Sectian 31 of the Act does not refer 
to no-confidence motion, 


Besides, Section 24 of the Act read 
with the Rules made . thereunder 
provides a complete and independent 


procedure as compared to other resolu- 
tions that can be passed by the Gram 
Panchayat in the cenduct of its business,” 

10. We may mention that Chapter 
TII of the M. P. Panchayats Act consists 
of two parts, namely, constitution and 
conduct of business. In the first part is 
included. Section 24 which provided the 
procedure for moving © ‘no-confidence’ 
motion. Rules are also made under that 
section. The section read with the Rules 
provides a complete and independent pro- 
cedure as compared to other resolutions 


- that can be passed by the Gram Pancha-~ 


yat in the conduct of its business, In the 
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second part of Chapter III, which is s:yl- - 


ed as ‘conduct of business’ Section 29 
provides, that rules can be made for the 
procedure to be followed at a meeting of 
the Gram Sabha and Gram - Panchayat. 
Then Section 31 provides that no subject 
once finally disposed of by the G-am 
Panchayat should be allowed to be consi- 
dered within six months. It is thus obvi- 
ous that Section 31 refers to the meet.ngs 
of the Gram Panchayat called for the 
conduct of business and it does not rafer 
to the special meeting for ‘no-confidence’ 
motion specially provided for, 


11. Thus there cen be no bar to 
the moving of the second ‘no-confidence’ 
motion under Section 31 of the Act, be- 
cause for a democratic process, a person 
having lost confidence of the elected kody 
cannot be allowed to function as its >re- 
sident or Chairman. Allowing such a per- 
son to occupy the post for a period oi six 
months even when he has lost confidence 
is contrary to the well-settled notion of 
democracy. 

12. We thus find that the seeond 
[psi Seenen $ motion was validly passed 





and Section 31 of the Act did not afect 
the validity of this ‘no-confidence’ mo-ion. 


13. The petitioner further zon- 
tended that the four Panchas who hac re- 
signed on 15-9-72 took part in the second 
meeting held on 5-10-72 and, therezore, 
the proceedings of 5-10-72 were bad in 
law. The non-petitioners Nos. 3 to 6 have 
denied that they had tendered any resig- 
nation. They have sworn affidavits in 
support of their contention that they had 
not resigned and the resignations put 
forth by the petitioner were forged and 
fabricated. No counter-affidavit to this 
appears to have been filed by the seti- 
tioner. According to Section 26 of the 
Act, a Panch of a Gram Panchayat may 
` resign his office by giving a letter oi re- 
signation in writing and such a resizna-~ 
tion shall take effect from the date cf its 
receipt by the Sarpanch. Section 26 of 
the Act has been amended by the MW. P. 
‘Panchayats (Amendment) Act, 1972. The 
amended section provided that the rman- 
ner of giving notice and procedure for 
acceptance of the resignation shall be 
such as may be prescribed. The aménded 
section was published in the Extraordi-~ 
mary M. P. Gazette dated 24-7-72 and, 
therefore, the resignations of the four 
Panchas even if genuine could not take 
effect from the date of their receipt by 
the Sarpanch. Since there was no proce- 
dure prescribed for acceptance of resig~ 
nations on 15-9-72 it could not be urged 
that the resignations were validly accept- 
ed, and, therefore, the four Panchas who 
were said to have resigned could parti- 


cipate in the ‘no-confidence’ motion. As. 


held above, ‘no-confidence’ motion was 
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validly moved as per fresh requisition 
dated 15-9-72 and the resolution was 
validly passed against the petitioner, We 
find no force in the petition. 


14. In view of the above, we dis- 
miss the petition. In the circumstances of 
the case, we order the parties to bear 
their costs as incurred. The security 
amount shall be refunded to the peti- 
tioner, - 

Petition dismissed, 





AIR 1974 MADHYA PRADESH 123 
. (V 61 C27) : 

S. P. BHARGAVA AND S. R. VYAS, JJ. 

Shivaji, Applicant v. Deoji and others, 
Opposite Parties. 

Civil Revn. Nos. 41 and 42 of 1971, 
D/- 8-9-1972, from order of ist Addl. Dist, 
Ja Dhar, D/- 1-1-1971. 


Index Note:— (A) Civil P. C. (1908), 
0. 20, R. 12 — Claim for future saa 


- profits — Court-fee on suit or appeal — 


(X-Ref:— Court-Fees Act (1870), S. 7 
Para (i). pat 


Brief Note:— (A) If in a suit for past 
mesne profits and possession the plaintiff 
also prays for a decree for future mesne 
profits then he is neither required to 
value the relief of future mesne profits 
nor pay any court-fees thereon as in such 
cases he has no existing legal right to 
claim such future mesne profits and has 
no cause of action for them on the date 
of suit. Further, when in such a suit, in 
which a prayer for future mesne profits 
is also made, the Court ether decrees’ 
{without any investigation under O. 20, 
R. 12, Civil P. C.) or refuses to grant 
future mesne profits, then in the’ event 
of an appeal either by the defendant or 
by the plaintiff court-fees cn such mesne 
profits which may have become due from 
the date of suit till the date of appeal are 
not payable. 1965 Jab LJ (SN) No. 4 
1965 Jab LJ (SN) 35 and Second Appeal 
No. 137 of 1963, D/- 12-9-1963 (Madh Pra), 
Overruled; 1965 Jab LJ (SN) 56; 1965 Jab 
LJ (SN) 35 and 1970 Jab LJ (SN) 44, Ap- 
proved. Case law discussed. (Para 31) 
Cases Referred: Chronological Paras 


Civil Revn. No. 42 of 1971, Shivji v. 
Chunnilal 1, 32 
1970 Jab LJ (SN) 44, Mst. Occhibai v. 
Jagdamba Prasad 6, 21, 25 
Second Appeal No. 139 of 1969, D/~ 24-9- 
1970 (Madh Pra), Mohan v. Girdhar 24 
AIR 1967 SC 155, Gopalakrishna Pillai v. 
Meenakshi Aval 6, 17, 26, 27 
ATR 1965 SC 1812, Maddanppa v. Chan- 
dramma 6, 17, 26 





gs 


124 M.P. {Prs. 1-5] 

1965 Jab LJ (SN) 4, Shobharam v. Ran- 
chhod 3, 5, 7, 19, 20, 21, 25, 26. 27 

1965 Jab LJ (SN) 35; Shyamlal v. 
Chhiddi - 6, 7, 21, 22, 25 

1965 Jab LJ (SN) 56, Dindayal v. Am- 
bikaprasad 6, 21, 23 


AIR 1964 SC 457, State of Maharashtra v, 
Mishrilal 6, 19, 21 
Second Appeal No. 137 of 1963, D/- 12-9- 
1963 (Madh Pra), Premchand v. Shri- 
` narain 7,. 19 
AIR 1958 Andh Pra 517, Rachepalli At- 
chamma v. Yerragunta Rami Reddi 26 
-AIR 1958 Mad 414, Sinnapappal v, Sub- 


bana 
AIR 1957 Andh Pra 6, In Re Kudappa 
Subbamma T 
AIR 1955 Trav-Co 167, Chacko v. Var- 
ghese 7, 19, 20 


AIR 1952 SC 358, Mohd. Amin v. Vakil. 
A 


hmad 7, 19, 26 


AIR 1951 Mad 938 (FB), Basavayya v. 


Guravayya 12, 17, 26, 27 
AIR 1937 Nag 295 (FB), Ramsahay v. 
Kanhaiyalal : 29, 30 


AIR 1935 Pat 160, Girja Kuer v. Shiva . 


Prasad Singh 12, 17 
AIR 1935 Bom 69, Mahamedali Sheikh 
Tbrahimji Horaji v. Akbarali pe 


din : 9 
AIR 1933 Pat 234, v. -Ram 
Kumar 
AIR 1932 Pat 228, Kedar Nath Goenka y 


Chandra Mauleshwar - , . 
AIR 1933 Pat 81, Dhanukdhari v, Rana 


Sideshwari 


dhikari 
AIR 1933 Pat 234, Sideshwari v, Ram 
Kumar ° 7 
AIR 1929 Lah 879, Surain Singh v. Sun- 
dar Singh ` . 29 
AIR 1927 Mad 360, P. Nahako v. Hamoa 


Tor 
AIR 1925 Cal 1076, Bidvadhar Bachar v. 

Manindra Nath Das 12, 17 
(1910) 6 Nag LR 164, Dhiraisingh v. Hei 


ram 
(1884) ILR 6 All 488, Hafiz Ahmad v. 
Sobha Ram - ; 29 
(1882) ILR 8 Cal 178 (PC), Fakharuddin 


Mahommed Ahsaii v. Official Trustee of 
Bengal 12, 17, 26, 27 


S. D. Sanghi, for Applicant; G. M. 
Chafekar, for Opposite Parties. 

S. R. VYAS, J.:— This opinion will 
also govern the disposal of Civil Reyn. 
No. 42 of 1971 (Shivji v. Chunnilal ‘and 
others). - 

2. Facts giving rise to the present 
revision application which has been re- 
ferred to this Bench, may briefly be stat= 
ed as thus:— . : 

Opponents 1, 2 and 3 (hereinafter re- 
ferred to as the plaintiffs) instituted a 
suit for possession. and mesne profits in 
respect of some agricultural lands against 
the applicant and opponents 4 tó 8 (here- 
inafter referred to as. the defendants). In 


- Shivaji v. Deoji (S. R. Vyas Ju 


` Additional Sessions Judge. 


. session and mesne profits, 


ALR. 


this suit a decree for Rs. -700.00, claimed 
as mesne profits upto the date of suit for 
one year, future mesne profits at the rate 
of Rs. 700/- per annum and for possession 
was passed. The applicant feeling aggriev- 
ed with this decree preferred an appeal 
in the Court of the Additional District 
Judge. On the memorandum of this ap- 
peal he paid court-fees only on the de- 
cretal amount of mesne profits claimed - 
upto the date of the suit and did not pay 
court-fees on that amount of mesne pro- 
fits for which a decree was passed against 
him in respect of the period ` from the 
date of suit till the date of appeal. 


3. On an objection being raised 
by the respondenss about the adequacy 
of the court-fees on the memorandum of 
the appeal, the learned Additional Dis- 
trict Judge relying on Shobharam v. Ran- 
chhod, (1965 Jab LJ (SN) No. 4) -ruled- 
that the appellant should pay court+fees 
on the decretal amount of mesne profits 
which had become due from the date of 
suit upto the date of the appeal. 


4, A similar order. was passed in 
another appeal before the same learned 
Against the 
order passed in Civil Regular Appeal No. 
50-A of 1966 on 1-1-1971, Civil Revision 
No. 41 of 1971 has been filed in this Court. 
Civil Revision No. 42 of 1971 is directed 
against the similar order passed in Civil 
puar Appeal No. 51-A of 1966 on 


5. - Both these revision applications 
were heard by Hon’ble Oza J. before 
whom the view taken by the learned 
Additional District Judge, Dhar on the 
authority of Shobharam v. Ranchhod, 
(1965 Jab LJ (SN) No. 4) was challenged 
by the applicant and supported by the 
non-applicant on the authority of some 


‘eases decided by this Court. Some of the 


cases, to which we shall shortly refer to, 
take the view thaz in such cases defen- 
dant appealing against a decree for pos- 
past and/or 
future, must pay court-fees ‘on the total 
amount of mesne profits, inclusive of 
future mesne profits, decreed by the- trial 
Court and which became due under the 
decree upto the daze of appeal. The other 
cases, however, took the contrary view 
and held that irrespective of the fact that 
a decree for future profits- has been 
passed, without any enquiry contemplat-. 
ed by Order 20, Rule 12, Civil Procedure 
Code, the defendant is not required to 
pay court-fees on that decretal amount 
of mesne profits which became due sub- 
sequent to the date of suit upto the date 
of appeal. In view of these conflicting 
decisions, Hon’ble Oza J. made a refer- 
ence to the Hon’ble the Chief Justice for 
an opinion by a larger Bench. Hon'ble 
the Chief Justice has referred the’ two 
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cases fo this Bench for resolving the 
conflict. cor 
6. Shri S. D. Sanghi, learned czun- 
sel for the -applicant, contended -hat 
when a suit is instituted for possession 
and past mesne profits the plaintiff has 
to value his claim in suit on the caim 
for possession and past mesne profits anly 
and pay court-fees on such valuation 
only; that he is neither required to value 
nor pay the court-fees on his claim for 
future mesne profits for which he hes no 
existing legal right and cause of action 
on the date of suit and that in suc anm 
event the plaintiff cannot be required to 
pay court-fees on his claim for fiture 
mesne profits. It was further conteaded 
that if, at the conclusion of the trial of a 
suit in which, besides ‘the relief of pos- 
session ‘and’ past’ profits, a decree for 
future mesne profits is passed wifhout 
the enquiry contemplated by the preovi- 
sions of Order 20, Rule 12, Civil’ Proce- 
dure Code, then defendant, in an appeal 
against such a decree, cannot be called 
upon to pay coufrt-fees on that decetal 
amount of mesne profits which has ac- 
crued due after the date of decree and 
upto the date of appeal Shri Sangha in 
- support of his contention relied on <tate 
of Maharashtra v. Miskrilal, (AIR 1964 
SC 457), Dindayal v. Ambikaprasad, 1965 
Jab LJ (SN) No. 56), Shyamlal v. Chr_ddi, 
(1965 Jab LJ (SN) No. 35), Mst. Occzibai 
v. Jagdamba Prasad, (1970 Jab LJ “SN) 
No. 44), Maddanppa v. Chandrarama, 
(AIR 1965 SC 1812), and Gopalakrishna 
oa v, Meenakshi Aval, (AIR 1967 SC 
155). 
a Fy Shri G. M. Chafekar, le=ned 
counsel for the opponerts, however, con- 
tended that once a decree for future mes- 
ne profits prayed for in. the plaiz is 
passed or refused by the trial Court, then 
in the event of an appeal, whether dy: a 
successful plaintiff or an unsuccessful de- 
fendant, court-fees on the claim for feture 
mesne profits from the date of suiz till 
the date of appeal must be paid. His fure 
ther contention. was that once the claim 
for future mesne profits is adjudicated 
and determined by the decree, the-un- 
successful party appealing against such a 
decree must value the decreed or dis- 
missed claim from the date of sui- till 
the date of appeal. It was also conteaded 
that when a-plaintiff sues for past as well 
as future mesne profits, the clain_ for 
past mesne profits is based on a kegal 
- right for which he has a cause of action 
on the date of the suit and the claim for 
future mesne profits is also based oa an 
existing legal right but for the invasti- 
gation of the same a different procedure 
has been prescribed. Tha next contection 
was that when the suit is for possession 
only no decree for future mesne profits 
can be passed even by- the procedure pre= 
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scribed by Order 20, Rule 12, Civil Pro- 
cedure Code. Reliance in support of these 
contentions -was placed on Mohd. Amin 
v. Vakil Ahmad, (AIR 1952 -SC 358), 
Chacko v. Varghese, (AIR 1955 Trav-Co 
167), P.. Nahako v. Emperor, (AIR 1927 
Mad 360), Kedar Nath Goenka v. Chan~ 
dra Mauleshwar, (AIR 1932 Pat 228), 
Dhanukdhari v. Ramadhikari, (AIR 1933 
Pat 81), Sideshwari v. Ram Kumar, (AIR 
1933 Pat 234), In re Kudappa Subbamma, 
(AIR 1957 Andh Pra 6), Sinnapappal v, 
Subbana, (AIR 1958 Mad 414), Sobharam 
v. Ranchhod, (1965 Jab LJ (SN) No. 4), 


-Shyamlal v. Chhiddi, (1965 Jab LJ (SN). 


No. 35) and Premchand v. Shrinarain, 
(Second Appeal No. 137 of 1963, D/- 12-9- 
1963 (Madh Pra) decided by Hon’ble/ 
Nevaskar, J. as taxing Judge). 

8. We have examined the provi- 
sions of the Code of Civil Procedure and 
the Court-Fees Act which are relevant on 
the subject and are of the view that the 


- decisions of this Court taking the view 


that in an appeal against a decree allow- 
ing or disallowing a claim for future 
mesne profits without any investigation 
under Order 20, Rule 12, Civil Procedure 
Code the party appealing against such a 
decree is not required to pay court-fees 
on that claim which represents mesne 
profits which have accrued due after the 


date of the suit till the date of the appeal. 


9. It was not disputed that so far 
as the claim for possession .and past 
mesne profits is concerned, the plaintiff, 
on the date of the suit, has an existing 
legal right and has both to value the two. 
reliefs and pay court-fees according to 
the valuation made by him in the plaint. 
However, so far as the claim for future 
mesne profits is concerned the plaintiff 
neither has any cause of action nor any 
existing legal right on the date of suit. 
“Mesne profits” have been’ defined by 
Section 2 (12) of the Civil Procedura 
Code as under; 

**Mesne profits’ of property means 
those profits which the person in wrong-= 
ful possession of such property actually 
received or might with ordinary diligence 
have received therefrom, together with 
interest on such profits, but shall not in-: 
clude profits due to improvements mada’ 
by the person in wrongful, possession.” 
The very definition of the words “mesne 
profits” as reproduced above will show 
that a claim for mesne profits can fall in 
any one of the following two categories 
viz. i— 

(i) Profits actually received While in 
wrong possession: and 

(ii) Profits, which might, with ordi- 
nary diligence have been received while 
in wrongful possession. 

When a suit for possession and past 


_ mesne profits is instituted against a per~ 
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son in wrongful possession the plaintiff 
can, with certainty, assert that the de- 
fendant in wrongful possession is answer- 
able for the actual or the probable pro~- 
fits of the subject-matter of the suit vizs 
the property for the possession of which 
a decree is sought by him. In such a suit 
the plaintiff has an existing legal right 
and cause of action against the defendant 
So far as past mesne profits are concern- 
ed. The value of such profits, being 
ascertained either on facts or reasonable 
calculation, can be and has to be made 
both for the purposes of court-fees and 
jurisdiction also. In such a suit there -is 
mo difficulty regarding the payment of 
court-fees, 


10. When in a suit, of the nature 
referred to in the preceding paragraph, 
the plaintiff also makes a prayer that. 
future mesne profits may also be decreed 
at the rate at which past mesne profits 
are claimed, from the date of suit till pos- 
session is restored to him, questions arise 
as to whether the plaintiff has any exist- 
ing legal right and cause of action on the 


date of suit and also as to whether he is - 


bound to value such a right for the pur- 
poses of court-fees' and jurisdiction. The 
only answers which can be given are 


that in such a suit neither the -plaintiff . 


has ‘any asserted or disputed or legal 
right to his claim for future mesne pro- 
fits nor he is required to value the same 
either for the purpose of court-fees or 
for the purpose of jurisdiction. 


11. A claim for future mesne pro- 
fits for the period subsequent to the date 
of suit is dependent on the defendant be~- 
ing or continuing to be in wrongful posses~ 
sion of the property in suit. It is also de- 
pendent on the property in suit remain~ 
ing in existence till the suit is tried and 
the plaintiff is declared to be entitled to 
its possession. The period during which 
the plaintiff may be out of possession, 
the amount of profits for which the dẹ- 
fendant may be answerable and the con- 
tinued existence of the 
of a suit being all uncertain on the 
date of suit, are factors which make it 
impossible for-a plaintiff to value ‘his 
claim for future mesne profits. To illus~ 
trate our point, take the case where the 
suit is for the possession of a house. After\ 
the date of the suit the defendant may be 
forcibly dispossessed by a third party, 
He may voluntarily relinquish possession, 
The whole or a part of the house may be 
destroyed by an act of God. There may 
be a number of causes, not attributable 
either to the defendant or his reasonable 
“diligence, which may affect the quantum 
of actual or probable profits. With _all 
these possibilities present it is obvious 
that it is impossible for the plaintiff to 


. make even an approximate guess at mesne 


sf” 
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profits which may accrue before his suit 
is determined. If the plaintiff is on the 
date of suit, asked to value such a claim 
for future mesne profits then it would 
mean that he must state in the plaint the 
approximate amourt of mesne profits on 
some imaginary basis. The plaintiff in 
such circumstances cannot be treated as 
having any existing legal right for his 
claim for future mesne profits on the 
date of suit, i 

12. In this connection we may 
usefully refer to Basavayya v. Guravayya, 
(AIR 1951 Mad 938 (FB)) where relying 
on Fakharuddin Mahommed Ahsan v. 
Official Trustee of Bengal, ((1882) ILR 8 
Cal 178 (PC)) it was said that:— . 

“When the Legislature has expressly 
empowered the Céurt to grant relief for 
future mesne. profits, that is to say, in 
respect of a cause of action arising sub- 
sequent to the suit, there is no reason to 


‘circumscribe this power by importing a 


qualification that there must have been 
a specific prayer in the plaint for the re- 
covery of such unascertainable and un- 
predictable profits. Future mesne profits 
could, we think, well be awarded as patt 


-of the general relief tọ which a plaintiff 


is entitled,” 


Similar was the view taken in Bidyadhar 
Bachar v, Manindra Nath Das, (AIR 1925 
Cal 1076 (FB)) and Girja Kuer v, Shiva 
Prasad, (AIR 1935 Pat 160), 


13. — It‘was precisely to avoid such 
an impossible and imaginary situation 
that the Legislature, while ‘making pro- 
vision for payment of court-fees on the 
claim for past mesne profits made no spe- 
cific provision either for the valuation of 
the claim ‘for future. mesne profits or 
payment of any court~fee on such a claim 
even if asserted in the plaint and decreed 
by the defendant, Even in such cases 
where the decree awards future mesne 
profits, the decree-holder cannot execute 
the decree unless he pays the court-fees 
on the amount of future mesne profits 
(vide Section 11, Court-Fees Act), 


14, Similarly for precise reasons 
suitable provision was made in Order 20, 
Rule 12, Civil Procedure Code to investi- 
gate and determine the claim for future 
mesne profits and for passing a final de- 
eree in favour of the plaintiff in case he 
was to succeed in establishing his claim 
for possession of property which is found 
in wrongful possession of the defendant, 


15. These enabling provisions of 
Order 20, Rule 12, Civil Procedure Code 
were made for the specific reason that 
the plaintiff having been granted a decree- 
for past mesne profits and possession 
need not’ be driven to a separate suit for 
the relief of future mesne profits from 
the date of suit till delivery of possession 
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and that such a claim could be inveasti- 
gated and determined by the very court 
which passed the decree’ and which could 
execute it, 

16. To maintain that a claim for 
future mesne profits is based on an as~ 
serted but disputed legal right existing 
on the date of suit would mean that such 
a right is claimable on some totally uny 
certain, unpredictable and unascer’ain- 
able events which may or may not nap- 
pen. We have already illustrated such 
uncertainty and unascertainability in the 
preceding paragraph No. 11 of this order. 


17. We may refer to some cases 
on which we rely for the view taken 
above. The latest pronouncement on the 
subject is Gopalakrishna Pillai v. Meena- 
kshi Aval, (AIR 1967 SC 155) when: the 
view taken in Basavayya v. Guraveyya 
(AIR 1951 Mad 938 (FB)) and Fakharud- 
din Mahomed Ahsan v.' Official Trustee 
of Bengal, ((1882) ILR 8 Cal 178) (PC) was 
approved and it was held that:— 

“Order 20, Rule 12 enables the Court 
to pass a decree for both past and future 
mesne profits but there ere important dis- 
tinctions in the procedure for the en~ 
forcement of the two claims. With rezard 
to past mesne profits, a plaintiff has an 
existing cause of action on the date of 


the institution of the suit. In view of 


Order 7, Rules 1 and 2, Order 7, Rule 7 
of the Code of Civil Procedure and Sec- 
tion 7 (1) of the Court-Fees Act, the 
plaintiff must plead this cause of action, 


specifically claim a decree for the past 


mesne profits, value the claim approxi~ ` 








mately and pay court-fees thereon. With 


regard to future mesne profits the piain- 
tiff has no cause of action on the date of 
the institution of the suit, and it is not 
possible for him to plead this cause of 
action or to value it or to pay court-fees 
thereon at the time of the institution of 
the suit. Moreover, he can obtain relief 
in respect of this future cause of action 
only in a suit to which the provisiors of 
Order 20, Rule 12 apply. But in a suit 
to which the provisions of Order 20, Rule 
12 apply, the Court has a discretiomary 
power to pass a decree directing an en- 
quiry into the future mesne profits, and 
the Court may grant this general relief, 
though it is not specifically asked for in 
the plaint”, (Underlining is ours). 


The decisions given in (AIR 1951 Mad 
938 (FB)) and ((1882) ILR 8 Cal 178 (>C)) 
were earlier approved ky the Supr2me 
Court in (AIR 1965 SC 1812). We have 
already referred to the decisions in (AIR 
1925 Cal 1076 (FB)) and (AIR 1935 Pat 
160) where it was held that with fu:zure 
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mesne profits the plaintiff has no exist~ 
ing legal right and cause of action on the 
date of suit. Similar is the view of the 
Andhra Pradesh High Court in Atchamma 
v. Rami Reddi, (AIR 1958 Andh Pra 517) 
which was approved by their Lordships 
of the Supreme Court in Gopalakrishna 
Pillai’s case, AJR 1967 SC 155 (supra). 


18. Now we propose to consider 
those cases. the conflicting decisions of 
which have given rise to this reference. 


19. In (1965 Jab LJ (SN) No. 4), 
Hon’ble Nevaskar, J. took the view that 
when a suit for possession and mesne pro- 
fits is dismissed, the plaintiff in an appeal 
against the decree dismissing his claims 
for possession and mesne profits, should 
pay court-fees on the value of the claim 
for mesne profits in respect of the period 
from the date of suit till the date of the 
decision appealed against. While taking 
this view Hon’ble Nevaskar, J. was fol- 
lowing his own view taken in (Second 
Appeal No. 137 of 1963, D/- 12-9-1963 
(Madh. Pra.)) and relied upon (AIR 1955 
Trav-Co 167). He did not feel inclined to 
reconsider his earlier view in the light 
of the decision of the Supreme Court in 
(AIR 1964 SC 457) as in his opinion the 
question relating to costs and future inte- 
rest awardable under Sections 34 and 35 
of the Civil: Procedure Code decided by 
the Supreme Court was distinct and 
clearly distinguishable from the question 
of mesne profits claimed for the period 
subsequent to the date of suit and upto 
the date of appeal. It was also held that 
the award of costs and interest was with~ 
in the discretion of the court irrespective 
of the fact that they were or were not 
claimed by the plaintiff and that so far as 
profits were concerned 
there was no provision in the Code of 
Civil Procedure which could award such 
future mesne profits irrespective of the 
fact that the plaintiff asks for them or 
not. Further relying on (AIR 1952 SC 
358) it was held that in the absence of a 
specific prayer made by the party for 
such mesne profits the Court has no 
power to award the same and that future 
mesne profits could not be awarded in 
the same way as costs of the suit and 
interest. 

20. “In AIR 1955 Trav-Co 167 on 
which reliance was placed by Hon’ble 
Nevaskar, J. for the view taken by him 
in (1965 Jab LJ (SN) No. 4), it was no 
doubt held that when an unsuccessful 
plaintiff claims future mesne profits in a 
suit and the suit is dismissed he in an ap- 
peal against this. decree, is required to 
pay court-fees from the date of suit till 
the date of appeal. This view was taken 
in the light of the special provisions of 
Section 4 of the Court-Fees Act of 1125 
(applicable in Travancore-Cochin only). 
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In spite of this provision it was held in 
paragraph 6 that the appeal 
need not be dismissed for the defect in 
payment of the court-fee and that it was 
open to the Court to give a decree to the 
plaintiff for the mesne profits claimed by 
him subject to the condition that he will 
be allowed to realise the additional 
amount only on payment of the necessary 
court-fee, It would thus appear that even 
in this case, followed by Hon’ble Nevas- 
kar J., it was not laid down as an un~ 
conditional rule of law that when either 
a plaintiff or a defendant appeals against 
a decree passed in a suit, where future 
mesne profits were claimed, the appeal 
cannot be heard ‘unless 
future mesne profits, decreed or refused 
by the trial Court, are paid. When en- 
. quiry in respect of future mesne profits 
` is made under the provisions of Order 20, 
. Rule 12, Civil Procedure. Code and the 
- plaintiff succeeds the decree passed at 
the conclusion of such 
becomé executable only subject to the 
condition of payment of court-fees under 
Section 11 of the Court-Fees Act. 


` 2i. Another decision referred to 
by Hon’ble Oza J. is (1970 Jab LJ (SN) 
No.` 44) in which Hon’ble Golvalkar J. 
relying on (AIR 1964 SC 457) took the 
view that future mesne profits from the 
date of suit did not form part of the sub- 
‘ject-matter of the appeal in the appel- 
late Court and that in an appeal from-the 
decree determining the question of future 
mesne profits court-fees are not payable, 
(1965 Jab LJ (SN) No. 4), Shyamlal v. 
Chhiddi, (1965 Jab LJ (SN) No. 35) and 
(1965 Jab LJ (SN) No. 56) were also cited 
before Hon’ble Golvalkar J. but he was 


of the view that as the law laid down- 


by. their Lordships of the Supreme Court 
had already been accepted in the later 
two decisions cited before him and as 
the view expressed by the Supreme Court 
squarely applied to the case before him, 
he did not feel inclined to refer the case 
before the larger Bench. 


22. The facts in (1965 Jab LJ (SN) 
No. 35) were that the trial Court had 
granted a decree both for’arrears of rent 
and ejectment. In the first appeal, 
decree was confirmed. The tenant then 
filed a second appeal in which -he did 
not challenge the arrears of rent nor the 
decree for mesne profits. The tenant paid 
court-fees only on the subject-matter of 
the suit for ejectment. An objection was 
raised by the landlord that court-fees 
were payable on the arrears of rent as 
-well as future mesne profits even though 
the defendant had challenged the decree 
for ejectment only. On these facts it was 
held by Hon’ble Sen J. that an unsuccess~ 
ful tenant against whom there is a de- 
cree for mesne profits in addition to eject- 
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however, . 


court-fees on. 


enquiry would’ 


the 


ALR. 


‘ment, can challenge both and if he chal- 


lenges the grant of mesne profits-or its 
rate there is no doubt that he should pay 
court-fees upto the stage of filing the 
appeal. It was further held that if-the 
tenant challenges only the decree for 
ejectment he should pay court-fees on the 
relief of ejectment only. 


23. In (1966 Jab LJ (SN) No. 56), 
the facts were that the trial Court had 
passed a decree for eviction and arrears 
of rent and also for future mesne profits 
at the specified rate. The decree directed 
that the plaintiff would be required to 
pay court-fees on the mesne profits pen- 
dente lite. When the defendant appealed 
the appellate Court directed the appel- 
lant to pay court-fzes on the value of the 
damages for use and occupation from the 
date of the institucion of the suit, to the 
date of the presertation of the appeal. 
On these facts it was held that no court- 


` fee was payable in the appellate Court 


on the amount of mesne profits which 
accrued due pendente lite when it is con- - 
sequential upon the main relief granted 
in the decree appealed from, but where 
the appellant resists his liability to pay 
mesne profits notwithstanding the main 
relief granted against him cr disputes 
the quantum of mesne profits, court-fees 
is also payable. On the amount of mesne 
profits in dispute, 


. 24 The lasi case referred to is 
Mohan v. Girdhar (Second Appeal No. 
139 of 1969, D/~ 24-9-1970 (Madh. Pra.)) 
where Hon’ble Krishnan J, took the fol- - 
lowing view:— - : : 


“I wotild accordingly decide, firstly, - 
that court-fees should be paid on new ` 
element of mesne profits in this case; and 
secondly, the conflict between the ` dif- 
ferent rulings mentioned above is only 
apparent and accordingly there is no oc- 
easion for a reference to a larger Bench.” 


25. It was in the light of these de- 
cisions taking different views that the 
matter has been referred to this Bench. 
According to the view taken in 1965 Jab 
LF (SN) No. 4 (supra) and 1965 Jab LJ 
(SN) No. 35 (supra), a defendant appeal- 


. ing against a decree granting ejectment, . 


past mesne profits and future mesne pro- 
fits, has to pay court-fees on the amount 
of such mesne profits which have become 


-due from the date of the suit till the date 


of the presentation of an appeal: As 
against this view, the view taken in 
1970 Jab LJ (SN) No. 44 (supra) is that 
in such a case no court-fees is payable— 
whether the appeal be by an unsuccessful 
plaintiff or an unsuccessful defendant. 


26. So far as the decision given in 
1965 Jab LJ (SN) No. 4 (supra) by Nevas- 
ker J. is concerned, it proceeds on the 
assumption that future mesne profits can- 
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not be granted to a plaintiff in the ab- 
sence of specific prayer made by hir and 
if no prayer is made for the granz of 
future mesne profits the Court has no 
power to award such mesne profits im the 
same way in which costs of the suif and 
interest pendente lite could be awerded 
by the Court under Sections 34 and 35 of 
the Civil Procedure Code: For taking this 
view, main reliance was, placed on the 
decision in (AIR 1952 SC 358) where their 
_ Lordships of the Supreme Court have 

held that since the plaintiff did not claim 
mesne profits in the plaint the Court 
could not award them. This decision was 
considered again in (AIR 19€35 SC 1812) 
and (AIR 1967 SC 155). In Maddanappa’s 
case, AIR 1965 SC 1812 (supra) their 
Lordships while approving the view zaken 
in (AIR 1951 Mad 938 (FB)) and (0882) 
ILR 8 Cal 178 (PC)) which we have al- 


ready referred to above, observed in 
paragraph 18 (at page 1817): 
Se diest When a suitable occasion 


arises it may become necessary to r2con- 
sider the decision of this Court to 
future mesne profits.” 


Their Lordships were obviously referring 
to their earlier decision in (AIR 19&2 SC 
358). This case was again reconsidered in 
Gopalakrishna Pillai’s case, AIR 19€7 SC 
155 (supra) and it was observed that 
when the suit is for the recovery of pos- 
session of immovable property and for 
past mesne profits the Court had emple 
power to pass a Cecree directing an en- 
quiry as to the future mesne profits, 
though there is no specific prayer for the 
same in the plaini. Their Lordships also 
approved of the decisions given in Rache- 
palli Atchamma v. Yerragunta Rami 
Reddi, {AIR 1958 Andh Pra 517). In the 
light of these two later decisions of their 
Lordships it would now be held as settled 
-that when a suit for possession and past 
mesne profits is Cecreed the Court has 
statutory power to grant future mesne 
profits, that‘is, mesne profits which may 
become due after the date of institution 
of the suit, in accordance with the provi- 
sions of Order 20, Rule 12, Civil Froce- 
dure Code irrespective of the fact that 
such future mesne preñts have or have 
not been claimed by the plaintiff in the 
plaint. 

27. Accordingly the basis on 
which ‘Hon'ble Nevaskar J. decided the 
case of Shobharam v. Ranchhod 1965 Jab 
LJ (SN) No. 4 (supra) cannot be made 
applicable to the case before us. We 
have already held above that so fer as 
the claim for mesne profits pendente lite 
fs concerned, the plaintiff has neither an 
existing legal right nor a cause of action 
on the date when he institutes a suit for 
eviction and past mesnea profits and that 
even if future mesne profits are claimed 
in the plaint, the plaintiff is neither re- 
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-The view of 
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quired ‘to make any valuation of such a 
claim nor pay any court-fees on it, This 
view taken by us is ‘based on Gopal- 
krishna Pillai’s, case. AIR 1967 SC 155 
(supra) where it has been specifically held 
that with regard to future mesne profits 
the plaintiff has no cause of action on 
the date of the institution of the suit, and 
it is not possible for him to plead this 
cause of action or to value it or to pay . 


court-fees at the time of the imstitution ~ 


of the suit.. In the light of the authorita- 
tive pronouncement of Their Lordships 
of the Supreme Court the question now 
must be treated as concluded so far as 


the question of court-fees on the claim 
for future mesne - profits is comeerned. 
The view taken in AJR 1951 Mad 938 


(FB) and in the Privy Council case of 
Fakharuddin Mahomed Aksan v, Official 


‘Trustee of Bengal ((1882) ILR 8 Cal 178 


P. C.) was approved by Their Lordships 
of the Supreme Court in Gopalkrishna 
Pillai's case, AIR 1967 SC 155 (supra). 
Their Lordships of .the 
Madras High Court in (AIR 1951 Mad 
938 (FB)) was that a relief for future 
mesne profits, which are unascertainable 
and unpredictable on the date of the 
suit, can be awarded as a part of general 
relief to which the plaintiff may be found 
entitled to in spite of the fact that there | 
is no specific prayer in the plaint for the 
‘recovery of such future mesne profits. 
In the light of these decisions which have 
been approved by Their Lordships of the 
Supreme-Court we must hold that sc far 
as the trial Court is concerned the plain- 
tiff is not required either to specifically 
claim or pay any court-fees on the 
amount of mesne profits which may be 
calculated on any approximation by the 
plaintiff. 


28. Some of the decisions of this 
Court. which we have already referred 
to earlier, have taken the view that 
once a decree for future mesne profits, 
in addition to a decree for past mesne 
profits and ejectment, is passed or refus- 
ed without any enquiry under Order 20 
Rule 12. Civil Procedure Code then the 
unsuccessful defendant or the plaintiff 
can, on the date he files an appeal against 
such a decree. calculate with certainty 


as to the quantum of mesne profits al- 


lowed or disallowed by the trial Court 
and in that event he must pay court- 
fees on such allowed or disallowed 
amount of mesne profits. We do not feel 
inclined to accept this view in the light 
of the decision of the Supreme ` Court 
which we have already referred to _ in 


“the earlier part of this opinion, 


29. Once the subiect- matter of a 
suit has been properly valued for the 
purposes of court-feés, then such valus- 
tion continues to be the proper valuation 
for the purposes of subsequent appeal 
also. In the cases of the nature ‘before 
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us such valuation cannot fluctuate on ac- 


„count of the relief of future mesne pro- 


fits being allowed or disallowed. We are 
fortified in our opinion by the Full Bench 
decision of this Court in Ramsahay v. 
Kanhaiyalal, (AIR 1937 Nag 295 (FB) ), 
The facts of this case were that a mort- 
gagor instituted a. suit for redemption 
with a claim for surplus profit. if any. 
found due on taking accounts. In the 
original Court, court-fees were paid on 
the principal sum secured by the mort- 
gage and on Rs, 500/- which was the 
tentative value for surplus profits, The 
suit resulted in a final decree for re- 
demption and surplus ‘profits amounting 
to Rs 40,652/13/. The mortgagee then 
appealed and paid court-fees on the prin- 
cipal sum secured by the mortgagé and 
on a tentative valuation of the surplus pro- 
fits (which was much less than that decreed 
by the trial Court), A question arose as 
to whether the appellant was required to 


‘ pay court-fees on the full amount of sur- 


plus profits decreed by the trial Court. 
This question, on a reference to a Full 
Bench, was answered as follows'— 


“The value of a particular relief, 


once correctly found for the purpose of 
stamping a plaint in a suit, remains un- 
changed in ‘all subsequent: stages of the 
lis. if the relief sought in the claim 
is the same as the relief sought in appeal, 
the court-fee payable on appeal is’ the 
same, Further we are of the opinion 
that as was decided in Dbhirajsingh v. 
Rajaram. ((1910) 6 Nag LR 164). the 
value of a particular relief in appeal re- 
mains constant whether the appeal: be 
against its grant or its refusal by the 
lower Court. Any other view would 
result in great confusion in _ assessing 
_court-fees on appeals and would result 
in quite different court-fees being payable 
in exactly similar disputes according as 
the plaintiff or the defendant was the 
appellant. The nature of the dispute is not 
changed in appeal but remains the same 
Hafiz Ahmad v. Sobha Ram ((1884) ILR 
6 All 488). Mahomedali Sheikh Ibrahim- 
ji Horaji v. Akbarali Badruddin (AIR 
1935 Bom 69) and Surain Singh v. Sun- 
dar Singh. (AIR 1929 Lah 879). In view 


-of the above considerations and the cases 


referred to in the reference. we answer 
the question put in the affirmative.” 


30. When in the instant case the 
defendant appealed against the decree of 
the trial Court granting the relief of past 
mesne “profits. ejectment and future 1 mesne 
profits, he no doubt challenged in his ap- 
peal the correctness of all the three re- 
liefs awarded to ‘the plaintiff. The entire 
basis for the relief of mesne profits—past 
as well as future—was the relief of eject- 
ment granted to the plaintiff, Thus. the 
relief of ejectment was the basis of the 
whole suit. If the correctness of that 
part of the decree by which the decree of 


= 
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in our opinion. when in such a suit. 
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ejectment is allowed was itself challenged 
then the challenge automatically extend- 
ed to those parts of the decree also by 
which the reliefs of past as well as future 
mesne profits were awarded. If the plain- 
tiff was not required to put any valua- 
tion on the relief of future mesne pro- 
fits and may court fees thereon in the 
plaint then certainly in the event of a 
decree being granted in favour of the 
plaintiff for past as well as future mesne 
profits the defendant cannot be required 
to pay any court-fees on such mesne pro- 
fits which may have been decreed by the 
trial Court, The view that the valuation 
of the subject matter of the suit should 
remain constant and’ not fluctuating has 
been taken in the Full Bench decision of 
this Court in Ramsahay v, Kanhaiyalal 
(AIR 1937 Nag -295 (FB). which . we 
have already referred to above. In the 
case before us the defendant-applicant had 
challenged the decree for possession. _ If 
he is to succeed the claim for mesne pro- 
fits. past as well as future. automatically 
stands dismissed. If on the contrary, the 
plaintiff succeeds his claim for future 
mesne profits can be determined under 
Orcer 20 Rule 12, Civil Procedure Code 
and if decreed in his favour then. he shall 
be liable to pay court-fees before recover- 
ing them from the defendant (vide perdon 
11. Court-Fees Act). 


4 31. Consequently for the reasons 
given above. our opinion on the question 
referred to this Bench is‘as follows'— 


‘If in a suit for past mesne profits 
and possession the plaintiff also prays for 
a dacree for future mesne profits then he 
is neither required to value the relief of 
future mesne profits nor pay any Court- 
fees thereon as in such cases he has no 
existing legal right to claim such’ future 
mesne profits and has no cause, of action 
for them on the date of suit. Further, 
in 
which a prayer for future mesne profits 
is also made, the Court either decrees or 
refuses to grant future mesne profits, then 
in the event of an appeal either by the 
defendant or by the plaintiff court-fees on 


- such mesne profits which may have be- 


come due from the date of suit till the 
date of appeal are not payable.” 


32. . Since the facts and the ques- 
tion referred to for decision in Civil Revn. 


“No, 42 of "1971 (Shivii v. Chunnilal) are 


the same, ‘this opinion will also be our, 
opinion in that case also. 


33. The records of both the cases 
will now.be placed before the appropriate 
Bench for further necessary orders, -~ 


Reference answered. 
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P. K. TARE C. J. AND G. P. SINCH J. 


Madhya Pradesh State Road Trans- 
port Corporation, Petitioner v. The State 
Transport Appellate Authority. Madhya 
Pradesh, Gwalior & others Respondents. 

Misc, Petn. No 324 of 1972, 
7-11-1973. 


Index Note:— (A) Motor Vehicles Act 
(1939), Section 68-D — Renewal of permit 
for a route which partially overlapped 
the route of complete exclusion — Order 
of Special Secretary showing that such 
permits were not covered under scheme — 
Renewal if contravenes scheme. 


Brief Note:— (A) Renewal of permit 
for a route which partially overlapped the 
route of complete exclusion canno- be 


said to be in contravention of the scaeme ` 


if such permits were not intended =o be 
covered by the scheme as approvec by 
the Special Secretary. A nationalisation 
scheme should always be construed in the 
light of the order passed by -the Special 
Secretary under Section 68-D approving 
it, and should not be construed on its own 
language. Decision in Miso, Petn. Nc. 289 
of 1967, D/- 30-7-1968 (Madh Pra) held 
overruled by AIR 1971 SC 1986. 

(Para 5) 


Index Note:— (B) Motor Vehicles 
(Amendment) Act (1969), Section 64 3) 
— Appeal on. the subject of renewal 
permit pending at the commencemert a 
the Amendment Act -—~ Provisios of 


count ‘while deciding appeal. (X-Eef*— 
Interpretation of Statutes — Section start- 
ing with non obstante clause — Interpre- 
tation). 


Brief Note:— (B) The enacting Clause 
must, where it is clear, be taken to con- 
trol the non obstante clause. The lengu- 
age used in Section 64 (3) is plain and the 
words “as if that Act had mot been pass- 
ed’ clearly mean that all pending appeals 
have to be decided without referenze to 
any provision in the amending Act, 
Merely - because the’ non obstante clause 
is restricted to sub-sections (1) ani (2) 
of Section 64, it cannot be said that the 
changes brought about by these suk-sec- 
tions alone were intended to be exclud- 
ed from its operation to the appeals 
pending at the commencement of the 
Amendment Act: (Para 11) 


Thus where the appeal on the sub- 
ject of renewal of permit was pending 
before the Appellate Authority when the 
amendment Act came into force it can- 
not be argued that the Appellate A itho- 
rity should have taken into consideration 
sub-section (4) of Section 58 of the ansend- 
ment Act so as to make the application 
itself for renewal as intructuous, the en- 
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R. T. Corpn. v. S T, A, Authority, 


D/- ` 
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tire period for which the permit could be - 
renewed having been lepsed before the 
disposal of the appeal, -Secticn 68-F (1 
D) inserted by the amending Act also, 
held. was not attracted to the pending ap- 
peal for the same reason, AIR 1954 SC 
596 Followed, _ (Paras 8. 4 12) 

Index Note:— (C) Motor Vehicles Act 
(1939), Section 58 (as stood before amend- 
ment by Act of 1969) — Period of rene- 
wal of permit — Starting point. 


Brief Note:-— (C) Under Sec. 58 as it 
stood before the amendment the period of 
renewal of a permit takes effect not from 
the date of the expiry of the permit but 
from the date on which it is actually rene- 
wed. (1960) 62 Bom LR 958 and AIR 
1969 SC 329 Followed, (Para 13) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1986. Samrathmal v. Regi- 

onal Transport Authority Indore 5 
AIR 1969 SC 329. M. S. R. T. Corporation 
v. B. R. M. Service 13 
M. P. No, 289 of 1967, D/-_ 30-7-1968 
(Madh Pra). Tai Transport Service v. 
State of M. 5 
(1960) 62 Bom LR 958, Shree Laxmi Bus 


Transport Co. v. Regional Transport 
` Authority Rajkot 13 
AIR 1956 SC 105, Kanwar Raj v. 


Pramod 11 
AIR 1954 SC 596, Dominion of India -v. 

Shrinbai 11 
AIR 1952 SC 369. 

Arabinda Bose 


D. V. Nigudkar, for Petitioner; M. N. 
Phadke, B. P, Gupta. S. Q. Hasan, A, S. 
4 pad B. K Rawat. for Respondent 


SINGH, J :— The petitioner the 
Madhya Pradesh State Road Transport 
Corporation, hereinafter referred- to as 
the Corporation. by this petition under 
Article 226 of the Constitution calls into 
question the order.of the Transport Ap- 
pellate Authority dated 24th January 
1972 passed in Appeal No. 640 of 1969 
and consequent renewal of the permit of 
respondent No. 3 M/s Bundelkhand Motor 
Transport Company, hereinafter -referred © 
to as the Company. 


2. The facts are that the Com- 
pany held a permit. for Chhatarpur-Jet- 
pur via Kishangarh route which expired 
on 30th May 1965. Before the expiry 
of the permit the Company made an ap- 
plication for renewal of the permit under 
Section 58 of the Motor Vehicles. Act, 
1939, .One Jogendra Singh objected to 
the grant of renewal to the Company. 
The Corporation also objected to the 
renewal and in addition made an appli- 
cation for grant of a permit to itself. 
The Regional Transport Authority, Rewa, 
who considered the application for rene- 
wal of the Company. passed an order 
granting the renewal on 5th November 
1965. An appeal was filed against this 
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order by the Corporation alone and no 
appeal was filed by Jogendra Singh. 
Jogendra Singh was not even impleaded 
as a party in the appeal of the Corpora- 
tion. The appeal filed by the Corpora- 
tion was allowed. by the Transport Ap- 
pellate Authority on 25th January 1967 
and the case was remanded to the Re- 
gional. Transport Authority, Rewa, By 


iis order dated 18th September 1969 the © 


_ Regional Transport Authority. Rewa, re- 
jected the application for renewal of the 
Company and granted:a permit to. the 
Corporation, The Company preferred an 
_appeal against this order. being. Appeal 
No. 640 of 1969. which was decided by 
the Appellate Authority on 24th January 
1972. By this order passed in appeal the 


application for -renewal of the permit of, 


the Company was allowed and the appli- 


© cation of the Corporation for grant of a` 


permit was dismissed. In pursuance .of 
the order of the Appellate Authority. the 
Regional Transport Authority - renewed 
the permit of the Company from 11th 
February 1972 to 10th February 1975. 
Thereafter the present petition was filed 
‘by the Corporation challenging the onder 
of phe Appellate Authority granting rene- 
- wal. i i 


3. The firs point raised by the 
learned counsel for the petitioner is that 
_in the appeal filed by the Company 
against the order of the Regional Trans- 
port Authority. Rewa. dated 18th Septem- 
ber 1969. Jogendra Singh was not im- 
pleaded as a party and no notice was 
issued to him of the appeal by the Ap- 
pellate Authority. It is argued that 


Jogendra Singh wasa necessary party and. 


without noticing him the appeal could 


not be heard and therefore the impugn- 


ed order passed in appeal was invalid 
and void. Reliance. for this argument ‘is 
placed on Rule 73 (b) which requires that 
the Appellate Authority should issue no- 
tice of appeal to the appellant. the ori- 
ginal authority and any other person in- 
terested in the appeal. In our opinion, 
there is no substance in this contention. 
It is true that Jogendra Singh had initial- 
ly objected to the application for rene- 
wal made by the Company, but after the 
renewal was granted by ‘the Regional 
Transport Authority, Rewa. on 5th 
November *1965 he did not prefer any 


appeal.. The Corporation alone went up - 


in appeal against that order and in that 
appeal also Jogendra Singh was not im- 
pleaded as a party and no notice of ap- 
peal was given to him. The remand 
order was passed in an appeal preferred 


by the Corporation in which Jogendra’ 


‘ Singh was not a party and the benefit of 
that order could not be taken by him. 
Consequently, he could not participate 
and, indeed, he did not participate in the 

. proceedings after remand. In these cir- 

cumstances. it is clear that Jogendra Singh 

was not a person interested in the result 
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of zhe appeal filed by- the Company 
against the order passed by the Regional 
Transport Authority after remand and 
the Appellate Authority -was right in not 
issuing any ‘notice to him, Even other- 
wise, we feel that the Corporation is not 
entitled to ventilate the grievance that 
Jogendra Singh was not noticed when he 
himself has not come forward to chal- 
lenge the- order of the Appellate Autho- 
rity on that ground, In this writ petition 
also he hag not beén joined as a party. For 


these reasons, we reject the first conten- 


tion raised by the learned counsel for the 
petitioner. l 


4. The .next contention of the 
learned counsel for the petitioner is that 
the grant of renewal of the Company’s 
permit was in contravention of the approv- 
ed Scheme No. 30-published on 24th March 


-1967.0 By this nationalisation scheme, 
which was made and published under 
-Chapter IV-A of the Act; Chhatarpur 


Kishangarh was a route reserved for the 
exclusive operation of, the Corporation. 
It is contended on this basis thet the rene- - 
wal of the Campany’s permit for the route 
Chhatarpur to Jetpur via Kishangarh was 
in contravention of the scheme as ‘the 


route for which the permit was renewed 


includes a-route which is of complete ex- 
clusion under the scheme. 


5 The approval of the Govern- 


-mert to Scheme No. 30 under Section 68-D 


was granted by the order of the Special 


Secretary. dated 8th March 1967. It will 
app2ar from the order of the Special 
Secretary that no notice of the scheme 


was issued to certain operators holding 
permits for routes which partially over- 
lapped the routes proposed for exclusive 
operation of the Corvoration. The Special 
Secretary. therefore. held that the scheme 


_could be approved only by. eliminating 


from it those operators who held permits 
partly overlapping the exclusive “routes. 
The seheme was. therefore. approved to . 
cover only those operators whose routes 
were wholly within the exclusive routes. 
The relevant portion of the order of the 
Special Secretary-- reads as follows: 


“The scheme can be approved by 
eliminating from the scheme those ope- 
ratcrs who only overlap the ` exclusive 
routes. . This has to be done because with- 
out it. the scheme would be discrimina- - 
tory vis-a-vis the similar operators who 
haye been left out. After this elimination 
the scheme would cover only those per- 
mit holders whose routes lie wholly with- 
in the exclusive routes, viz., Rewa Harpal- 
pur. Chhatarpur Kishangarh, Satna 
Raigaon and Rewa-Gaddi.” 

Reading Scheme No. 30 in the light of the 
order of the Special Secretary approving 
it it must-be held that the scheme cover- 
ed only those permit holders whose routes 
lay wholly within she routes proposed 
as routes fer exclusive operation.. The 
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Company’s permit was 
Chhatarpur to Jetpur 
whereas. the relevant exclusive route 
under the. scheme is Chhatarpur to 
Kishangarh and hence it cannot be said 
that the route covered by the permit was 
wholly within the exclusive routes of the 
scheme. The Company’s permit was. 
therefore, unaffected by Scheme No. 30. 
Learned Counsel for the petitioner sub- 
mitted that the scheme must be construed 
on its own language without any asist- 
jance being taken from the order of the 
‘Special Secretary. He relied upon a deci- 
sion of this Court in Rewa Transport 
Service v. State of M. P. M. P. No. 28 of 
1967, D/- 30-7-68 (Madh Pra). This argu- 
ment cannot be accepted. for itis now well 
isettled by the decision of the Supreme 
Court in the case of Samrathmal v. Re- 
gional Transport Authority, Indore 
AIR 1971 SC 1986 that a’ natina- 
lisation scheme should be construed 
in the light of the order passed 
under Section: 68-D approving it. In 
Samrathmal’s case a sch=me which on its 
face was a scheme of complete exclusion 
was held not to cover a nermit for a route 
which only partially overlapped the rcutes 
in the scheme because the order of the 
Special Secretary approving the scheme 
showed that such permits were unaffected 
by the scheme and the approval granted 
was not intended to cover them. Similar 
is the position in the instant case, Any 
contrary opinion expressed iby this Court 
in the case of Rewa Transport Service 
must be taken to be overruled by the 
Supreme Court, 


for the route 
via Kishanzarh 





6. It was then argued that irres-— 


pective of whether the Company’s .route 
was covered by Scheme No, 30 or not the 
Regional Transport Authority by its crder 
dated 18th September 1969 came to the 
_ conclusion that it was so covered and 
_ rejected the renewal application under 
Section 68-F (2) and that order was, 
therefore, not anpealable as providec in 
Section 68-F (3). 

7. The question that arises on this 
point is whether the orcer passed by the 
Regional Transport Authority on 18th 
September 1969 was an order under Sec- 
tion 68-F (2) or whether it was an crder 
passed under Sections 48 and 58 of the 
Act. The relevant portion of the arder 
reads as follows: . $ 

“I have considered this matter and find 
that though there is nothing — sericusly 
wrong with the permit holder, nearly 
45th of the route falls within a route of 
complete exclusion of private operators. 
Even though I agree that the Special 
Secretary had ordered the State Urder- 
taking to prepare a separate scheme for 
such routes where one terminus fell out- 
side the routes of complete exclusion i, e. 
in cases where the routes only part:.ally 
overlapped a route of complete exclusion, 
and that no scheme has yet been prenared 


1 


cordingly rejected and the 
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to take over such routes. the fact remains 
that more than 80% of a route length has 
been taken over by the State Undettak- 
ing in complete exclusion of private ope- 
rators and they are running since vehicles 
on this portion of the route. Since they 
offered to run an entirely new. service 
to replace the applicant. it will not 
inconvenient. The public will. therefore, 
not suffer by the co-applicant getting the 
permit, : 


Between the two applicants. I would 
prefer the State undertaking particularly 
in view of the fact that 80% of the road 
sector comprised in the route under con- 
sideration forms part of complete exclu- 
sion of private operators. 


The application for renewal ‘is 
permit 
granted to the M, P. S. R, T. C.” 


The order of the Regional Transport Au- 
thority is not expressed to be made under 
Section 68-F (2). Further, it is quite 
clear by reading the order as a whole that 
the renewal application was -not rejected 
on the ground that its grant will contra- 
vene the scheme or that its rejection was 
necessary to give effect to the scheme: 
but_on the ground that out of the two 
applicants the Corporation was to be pre- 
ferred. It will be seen that the Regional 
Transport Authority was alive to the fact 
that the Special Secretary had held at the 
time of approval of the scheme that the 
scheme will not affect the permits 
routes which only partially overlapped 
the routes in the scheme and that the Cor- 
poration should prepare a separate scheme 
for partially overlapping routes. Out of 
the Company and the Corporation the 
Corporation was no doubt preferred main- 
ly, because 80% of the route was covered 
by the scheme; but it was not held that 
the renewal was barred by the scheme or 
that refusal of renewal was necessary to 
give effect to the scheme and the scheme 
was merely referred to in the order as 


ac- 
As 


. a ground for preferring the Corporation. 


In our opinion, the order of the Regional 
Transport Authority was not an order 
passed under Section 68-F (2) for the pur- 
pose of giving effect to the scheme: it was 
merely an order passed under Sections 48 
and 58 of the Act rejecting the application 
for renewal and granting a permit in lieu 
of renewal to the Corporation, The order, 


therefore, was clearly appealable under 
Section 64 of the Act. 
8. [It was next argued by the 


learned counsel for the petitioner that as 
the ‘Motor Vehicles (Amendment) Act 
1969, came into force on 2nd March 1970 


„during the pendency of the Company’s 


appeal before the Appellate Authority the 
Appellate Authority: should have” taken 
into consideration two provisions inserted 
in the parent Act by the amending Act. 


The twó provisions to which the learned | 


counsel makes reference are sub section 


be. 


for ~ 
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(4) of Section 58 and sub-section (1D) of 
Section 68-F which read as follows: 

“58 (4) Where a permit has been 
renewed under this Section after the ex- 
piry of the period thereof, such renewal 
shall have effect from the date of such 
expiry irrespective of whether or not a 
temporary permit has been granted under 
clause (d). of Section 52, and where a tem- 
porary permit has’ been granted, the fee 
paid in respect of such temporary permit 
shall be refunded.” 


"§8-F (1D) Save as otherwise provid- 
ed in sub-section (1-A) or sub-section 


‘(1-C), no permit shall be.\ granted or- 


renewed during the period intervening. be- 
tween the date of publication, under Sec- 
tion 68-C of any scheme and. the date of 
' publication of the approved or modified 


. scheme, in favour of any. person for any - 
. ¢lass of road. transport service in relation’ 


to an area or route or. portion thereof 
covered by such scheme: 


Provided that where the périod of 
operation of a permit in relation to any 
area. route or portion thereof specified 
in a scheme published under Section 68-F 
expires after such publication. such permit 
‘so renewed shall cease ‘to be effective on 
the publication of the scheme under sub- 
section (3). of Section 68-D.”" `- ‘ 


On the basis of the provisions quoted 


labove it is contended that as under Sec- 


ition 58 (4) the period of renewal takes 
effect from the date of expiry of the per- 
mit, the application for renewal had in 
, |fact, become infructuous .as the entire 
period -for which the permit could be 
renewed had lapsed. before the disposal 
of the appeal. Tt is also contended that 
in’ view of Section 58 (4) the renewal ‘of 
the permit from llth February 1972 to 
10th February 1975, as was done by the 
Regional Transport ‘Authority - in ` pursu- 
ance of the order of the Appellate Autho- 
rity. was clearly wrong, The other conten- 
‘tion which is based on section 68-F (1D) 


is that during the pendency of the appeal - 


Scheme No. 30-M came to be proposed 
and the proposed scheme was published on 
13th November 1970 under Section 68-C. 
~ It is argued that this scheme covers the 
route Chhatarpur to Kishangarh and, 
therefore, no permit could have been 
granted or renewed in’view of Section 
68-F (1D) after the publication of the 
proposed scheme. In answer to these con- 
tentions raised by the learned ‘counsel for 
the -petitioner, learned counsel for -the 
respondent-Company contended as 
follows, He first contended that the 
amending Act was not applicable to any 
. pending appeal. 
nection was. made to sub-section (3) of 
Section 64 which was also inserted by the 
amending Act. This provision reads as 
_ follows: 

"64 (3) Notwithstanding anything 
contained in sub-section (1) or sub-section 


- mencement of the 


, scheme, 


. Reference in this con-. 


C ALR, 


(2). every appeal .pending at the com- 
Motor Vehicles 
(Amendment) Act, 1969, shall be proceeded 
with and disposed of as if that Act had 
not been passed.” `’ 


It was also contended. that apart from 
Section 64 (3).. the right of renéwal of a 
permit for a particular period was a sub-" 
stantive right and Sec. 58 (4) inserted by 
the amending Act cotild not be construed 


- to be retrospective so as to affect pending 


appeals on the subject of renewal. Ass re- 
gards Section 68-F (1D), it was contended 
that this provision will also not apply- to 
a pending appeal in view of Section 64 (3). 
In the alternative. it was argued that the 
bar under Section. 68-F (1D). can apply 
only when the proposed scheme is such 
that the grant of a permit or grant of re- 
newal of a permit will be inconsistent 
with its provision.. It is pointed out that 
the proposed Scheme No. 30-M is not a 
scheme of complete exclusion of private 
operators so far as the route in question 


cis concerned, and the grant of renewal 


was not in any way in conflict with that 
It is not necessary to deal with 
all these contentions. because, we are — 
satisfied that on a proper constriction of 
Sec. 64 (8) noné of the provisions of the 
amending Act applies to a pending appeal. 
We shall hereinafter give our reasons for 
this conclusion. 


9. Section 64(3), which we have 
earlier quoted, begins with a non obstante 
clause. But in construing such a section 
it is well settled that the concen pro- 
vision is the enacting clause and it is that 
clause which must be construed first ac- 
cording to the natural and ordinary mean- 
ing of the words used in it. The enact- 


„ing clause of Section. 64 (3) provides that 


“every appeal pending at the commence- 
ment of the Motor Vehicles (Amendment) 
Act. 1969, shall be proceeded. with and 
disposed of as if that’ Act had not been 


-passed.” The language used is plain and 


the words “as if that Act had not been 
passed” clearly mean that all pending 
appeals have to be decided without refe- 
rence to any . provision in the amending 
Act; in other words, the entire amending| . 
Act has to be overlooked for deciding 
pending appeals, These enacting, words 
are not open to any other reasonable con- 
struction, 


10. Learned counsel for the. peti- 
ticner, however, submits that the non 
obstante clause which reads “notwith- 
standing anything contained in sub-sec- 
tion (1) or sub-section (2) must be taken 
into account in construing the enacting 
clause and, if that is taken into account, 
the words “as if that Act had not been 
passed” used in the enacting clause must 
be taken to be restricted to the changes 


- brought about by the amending Act in 


Section 64, sub-sections (1) 


and (2), - 
Speaking briefly, the changés 


brought 
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about in Section 64 by the amending Act 
are that a new provision for an appeal 
has been made in sub-section (1) against 
an order of forfeiture passed wnder 


Section 45 (4) or under Sectior 63 
(9). and by sub-section (2) the 


State Government is required to ccnsti- 
tute a State Transport Appellate Tribunal - 
and this tribunal is substituted as the 
‘Appellate Tribunal in place of the pre- 
scribed appellate Authority under the 
section as it stood unamended. The argu- 
ment of the learned counsel for the peti- 
tioner in substance, therefore. is that 
these changes made in Section 64 b~ the 
amending Act will alone not be taker into 
account while disposing of a pending ap- 
peal and other provisions of the Act will 
have their operation even for pending ap- 
peals, It is also argued that Section 68-F 
(1D) which hag been inserted in Chapter 
IV-A will in any case apply. becaus2 the 
provisions in Chapter IV-A override any 
provision in Chapter IV in case of incon- 
sistency. 


11. It is true that the non ob- 
stante clause ig not harmonious with the 
enacting clause. because the former is re- 
stricted to sub-sections (1) and (2) of Sec- 
tion 64, but the latter takes within its 
sweep the entire amending Act. The rule 
of constriction in such cases is thet if 
the enacting clause is plain and. unembi- 
guous, it must be given its full effec: and 
its meaning and application canno be 
cut down by reference to the non ob- 
stante clause; the enacting clause must. 
where it is clear. be taken to contral the 
non obstante clause: See Aswini Kamar 
v. Arabinda Bose, AIR 1952 SC 369 at 
pp. 376. 377; Dominion of India v. Shrin- 
bai, AIR 1954 SC 596 at pp. 599-60C and 
Kanwar Raj v. Pramod. AIR 1956 SC 105 
at p. 108. In Shrinbai’s case AIR 1954 
SC 596 the question related to construc- 
tion of Section 3 of the Ordinance 13 of 


1946. That section reads as follows: - 
“Section 3. Continuation of requisi- 
tions, Notwithstanding the expiration of 


the Defence of India Act, 1939 (XXXV of 

_1939). and the rules made thereunder, 
all requisitioned lands shall continue to 
be subject to requisition until the expiry 
of this Ordinance and the .approrriate 
Government may use or deal with any 
requisitioned land in such manner as 
may appear to it to be expedient.” 


It was argued’ in that-case on the sasis 
-of the non obstante clause that Sec-. 
tion 3 only continued requisitions which 
would have expired because of 
the expiration oof the Defence of 
-India Act, 1939, and that it did not con- 
tinue a requisition order which would 
have ceased to be operative and come. to 
an end by reason of the limitation of time 
contained in the order itself. This con- 
tention was negatived on the ground that 
when the words of the enactment are clear 
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their operation cannot be cut down by 
the non obstante clause which in such 
cases must be taken to be inserted by way 


of abundant caution. To quote their 
Lordships’ : 
“If the words of the enactment are 


clear and are capable of only one inter- 
pretation on a plain and grammatical 
construction of the words thereof a non 
obstante clause cannot cut down that con- 
struction and restrict the scope of its 
operation. In such cases the non obstante 
clause has to be read as clarifying the 
whole position and must be understood to 
have been incorporated in the enactment 
by the Legislature by way of abundant 
caution and not by way of limiting the 
ambit and scope of the operative part of 
the enactment.” 


As the enacting words in sub-section (3) 
of Section 64 are plain and unambiguous 
and are open to only one interpretation, 


. the rule of construction stated above ap~ 


plies with full force, The effect of the 


-enacting words cannot be cut down by 


the non obstante clause. Had 
tention of the Parliament in enacting 
sub-section (3) been to merely exclude 
the operation of the.new provisions in- 
troduced in sub-seictions (1) and (2). that 
intention could have been easily expres- 
sed by saying that amendments introduc- 
ed in_sub-sections (1) and (2) ‘by the 
amending Act shall not apply to pending 
appeals, But sub-section (3) ís not draft- 


the in- 





ed in that form as an exception to sub- 
sections (1) and (2). and the words used 
in itt make the entire amending Act in- 
applicable to a pending appeal. For these 
reasons. we do not accept the contention 


. of the learned counsel for the petitioner 


that the words “as if that Act had not 
been passed” should be construed as res- 
tricted to the changes brought about by 
the amending Act in sub-sections (1) and 
(2). As already stated. these words plain- 
ly refer to the ole of the amending 
Act and none of the provisions of the 
amending Act can be taken into account 
while deciding a pending appeal.. j 

12. The argument of the learned 
counsel for the petitioner that Section 
68-F (1D) overrides Section 64 (3) as it 
is contáined in Chapter IV-A and must 
have application even in a pending ap- 
peal is also without any substance, Sec- 


tion 68-F (1D) does not say that it will. 


apply to appeals pending at the time of 
the ‘coming into force of the amending Act 
and, therefore; there is no inconsistency 
between that provision and section 64 (3) 
and no question of giving to it any over- 
riding effect arises under Section 68-B. 
Both the provisions which were inserted 
by the same amemding`Act can stand to- 
gether and in view of Section 64 (3), 
Sestion 68-F (1D) must be construed to 
have no application to any pending ap- 
peal as the appeal is to be decided as if 
the amending Act had not been passed. 
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13. Lastly. it was contended that 
even ignoring sub-section H4) of Section 
58 inserted by the amencing Act the 
renewal of a permit woulc take effect 
from the date of expiry of the permit and 


not from the date of actual renewal. It. 


is not possible to-accent this argument. In 
Shree Laxmi Bus Transport Co. v. Regi- 


onal Transport Authority. Reikot (1960) 62 - 


Bom LR 958 it was -held by the Bombay 
High Court on a. consideration of the 
relevant provisions as -they stood before 
amendment that the period of renewal of 
a permit takes effect not from the date 


of the expiry of the permit but from the ` 


date on which it is actually renewed, And 
in M. S. R, T, Corporation v. B. R. M, Ser- 


vice AIR 1969 SC 329. it wes held by. the |- 
Supreme Court that the date of the com- . 


mencement of the period -of a ‘permit 
would be the date on which the permit 
` is actually issued. In coming to this con- 
clusion” the Supreme Court expressly ap- 


Court in Shree Laxmi Bus ‘Transport 
Company's case (1960) 62 Bom LR 958. 
The point is thus concluded against the 
` jpetitioner and it has to be hald that under 
Section 58, as it stood before its amend- 


ment.by the amending Act of 1969. the 
period .of renewal of a. permit 
started . not from -the date of its 


expiry but from the date of actual rene; 
wal, In view of this legal position, - the 
permit was validly renewed from 11th 
February 1972 to 10th February 1975 in 
pursuance of the order passed by the Ap- 
pellate Authority. 


14. All the contenticns raised. by 
the learned counsel for the etitioner thus 
fail. The petition is accordingly dismis- 
sed, The Company ` (respondent 
shall have its, costs’ of this petition from 
the petitioner. Counsel’s fee Rs. 200/-. if 
certified. The outstanding amount of the 
security deposit. if any. shal ibe refunded 
to the Detinoner. 

Petition dismissed. 
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Madhya Pradesh State Road Trans- 
port Corporation. Jabalpur. Petitioner v. 
The State Transport Appellate Authority, 
Madhya Pradesh, Gwalio: and others, 
Respondents. , 
` Mise, Petn. No. 
5-11-1973. : 

Index Note:— (A) Ccnstitution of 
India, Art, 226 — Extension of permit 
— Findings not challenged before S.T. 
A. A. if can be challenged in writ peti- 


tión. 
MON. e da L Di ee 


LQ/LQ/F243/73/KSB 


227 ‘of 1972, - D/- 


M. P. S. R. T. Corpn, v. S, T. A. Authority, 


_ proved the decision of the Bombay. High | in the first instance to the 


No. 3): 


A.I. R. 


Brief, Note:— (A) Where extension 
of inter-regional permit was granted by 
R. T. A. -after giving certain findings on 
the scope of the- extension but the find- 
ings were not challenged before the S. 
T. A. Tl it is not cpen to the petitioner 
to challenge those: findings in the -writ 
petition against the order of the S. T. A.. T. 

(Para 4) 


Index Note:— (B) Motor Vehicles 
Act (1939), Sections 45 Proviso 1, 57 and: 
60 — Inter-regional permit — Variation 
of .conditions by inclusion. of new route 
— Application for extension of permit, 
to whom to be made. 


Brief Note-—(B) An application for 
extension, of an inter-regional permit. is in’ 
effect an application to vary. the condi- 
tions of permit by inclusion of a new 
route or -area falling under. Section 57 
(8) and such an application has to be made 
Authority 
granting the original permit and not the 
countersigning Authority. Although there 
is no express provision in the Act indi- 
cating the Authority to whom such an 
application has to-be made, Section 60 
indicates that jurisdiction over the per- 
mit is retained primarily by the Autho- 
rity granting the permit. The fiction con- 
tained in sub-section (8) .of Section 57 
itself shows that an application to vary 
the conditions of a permit by the inclu- 
sion of a new route is not an applica- 
tion for grant of a permit and since the 
fiction does not extend to bring-in Sec- 
tion 45, the question of jurisdiction to en-` 
tertain such an application. cannot be dė- 


- termined by recourse, to Section 45. 


_ (Para 5) 

Index Note: _ (Cc) ‘Motor Vehicles Act 

(1939), Section 64 (1) (d) — Refusal to 

countersign permit as extended — Order 
aprealable. 

Brief Note-— (C) Refusal to coun- 

tersign permit as extended is also a re- 


. fusal to ‘countersign the permit’. within 


the meaning of Sec. 64 (1) (d) and as such 
is appealable. (Para 6) 

Index Note:— (D) Motor, Vehicles Act 
(1939), Section 57 (8) read with Section 48 
(3) (xxi), Proviso — As amended by Act 
56 of -1969 — Extension of permit for 


.. inter-regional route by granting extension 


of 108 K. M. — Permissibilitv. (X-Ref'— 
Words & Phrases ‘vary’, meaning. of). 


. Brief Note:— (D) Section 57 (8) does 
not contain any limitation as to the extent 
of variation by the inclusion of anew route 
or a new area and it will not be proper 
to. restrict the variation to merely minor 
changes, The word “vary” in section 57 
(8).may have different meanings in diffe- 
rent contexts but in its ordinary use as 
well as in legal phraseology it is quite 
comprehensive and is not restricted to 
minor changes. The limit of 24 K. M. in 
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1974 
proviso to Section 48 (3) (xxi) applies 
only when there is a condition in the 


permit in terms of Section. 48 (3) txxi). 
Butin the absence of such condition in the 
inter-regional permit'the proviso as imsert- 
ed by the Amending Act of 1969 cannct ap- 
ply and the extension of the permit 
could be granted under Section 57 (3) by 
inclusion of-new route of 108 K. M. AIR 
1968 SC 748 Rel. on, AIR 1969 Madk Pra 
13 Not followed as being decision prior to 
amendment. (Para 7) 
Cases Referred! Chronological Paras 


AIR 1970 SC 1542, Mohd. Ibrahim v. 3. T. 
A. Tribunal, Madras ` : 
AIR 1970 Madh Pra 220 =.1970 MPLJ 
284, Hazarilal v, S. T. A. A. M. P. 6 
AIR 1969 Madh Pra 13 = 1968 MPRI 


618 . . 
AIR 1968 SC 748. Sri Ram Vilas Service 
Ltd. v. Raman & Raman (P) Ltd. 7 


_V. S. Dabir and O. P. Namdeo. for 
Petitioner; M, N. Phadke, B. P. Gupta, 
S. Q. Hasan, A. S. Jha and B. K. Rawat, 
for Respondent No. 4. - - © > 


. SINGH, J. :— The petitioner Medhya 
Pradesh State Road Transport Corporation 
by this petition under Article 226 of the 
Constitution calls into question an order 
of the State Transport Appellate Autho- 
rity dated 23rd February 1972 passed in 
Appeal No. 25 of 1971. 


2. The facts are that the Bunde- 
Ikhand Motor Transport Company. here- 
inafter referred ito as the Company held 
a stage carriage permit for the route 
Chhatarpur to Damoh, This route is an 
inter-regional route. 112 Kilometres of 
which lie in Rewa region and 48 Ki-ome- 
tres in Jabalpur region. - The permit held 
by the Company was granted by the Re- 
gional Transport Authority. Rewa, and 
was countersigned by the Regional 
Transport Authority. Jabalpur. The Som- 
pany applied for extension of its permit 
from Damoh to Jabalpur via TenduEheda 
and Patan, The distance between Damoh 
to Jabalpur is 108 kilometres and this 
route lies wholly in Jabalpur region The 
application fór extension was made by 
the Company to the Regional Trarsport 
Authority, Rewa which had granted the 
original permit. The Regional Trarsport 
Authority, Rewa. by its order passed on 
10th March 1970 allow2d the application 
for extension. subject to the granz of 
countersignature by the Regional Trans- 
port Authority. Jabalpur. Then the 
Company applied for countersignatcre to 
the Regional Transport Authority. Jabal- 
pur, which rejected the application by 
- its order dated 14th December 1978 on 
the ground that a portion of the rouze for 
which extension .was sought was a route 
of complete exclusion under Natiorsalisa- 
tion Scheme No, 9 made under Chapter 
IV-A of the Motor Vehicles Act. 1939. 

The Company then preferred an app2al to 


` Regional Transport Authority. 
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the State Transport Appellate Authority 
which allowed the appeal by its orc 
dated 23rd February 1972 on the finding 
that the part of the route which was 
covered by the scheme was not a route of 
complete .exclusion and. therefore, ex- 
tension could not be refused on the ground 
an which it. was refused by the Regional 
Transport Authority. The Appellate Au- 
thority also directed the Regional Trans- 
port Authority to countersign the permit. 
It is this order of the Appellate Authority 
which is under challenge in this petition. 


3. The learned counsel for the 


4, petitioner Corporation has not challenged 


the order of the Appellate Authority on 
the ground that the extension of the Com- 


pany’s permit will contravene any scheme’ 


of nationalisation published under Chapter 
IV-A. The grounds of challenge to the 
impugned order before us are that the 
scope for.extension was not determined 
by the Transport Authorities. that the 
application for extension could not be 
made to the Regional Transport Authority 
Rewa. that the order of the , Regional 
Transport Authority, Jabalpur. was not 
open to appeal. and that the grant of ex- 
tension of 108 kilometres not being a 
little change in the original permit the 
Authorities concerned had no power. to 


‘grant the extension of such magnitude. 


4, As regards scope, the Regional 
Transport Authority Rewa in 
granting extension found that there was 
need of service on Chhatarpur Jabalpur 
route and the need could be easily met by 
extending the Company’s permit. The 
Jabalpur 
also. while considering the question - ot 
countersignature held that the extension 
of the permit will be useful as the direct 


service from Chhatarpur to Jabalpur will _ 


cut short the journey time by one day 
for the passengers going from Chhatarpur 
to Jabalpur. In face of these findings it 
cannot be said that the question of scope 
was not considered by the Transport Au- 
thorities. These findings on the question 
of scope were not challenged before the 
Appellate Authority and it is not now 
open to the petitioner to challenge these 
findings here in this petition. In this con- 
nection, the learned counsel for the peti- 


tioner referred to Section 47 (3) of the: 


Motor Vehicles Act but that provision has 
no application to an inter-regional route. 


‘It was held in the case of Mohd. Ibrahim 
V. 


. S. T. A. Tribunal. Madras. AIR 1970 
SC 1542 that Section 47 (3) of the Act does 
not apply either to grant or to countersig- 
natures of permits both in the case of 
interstate and inter-regional routes and 
that the number of: services for inter- 
regional or interstate routes will have to 
be determined by agreement by the rele- 
vant authorities in the two States or two 
regions. The learned counsel ‘ faintly 
urged that the concerned Authorities had 


not come to any agreement on the ques- 


order’ 


its order, 
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tion of limit of the number of services on 


the inter-regional route and the extension’ 


could not be granted in the absénce of 
any agreement, But there is no aver- 
ment in the writ petition that the relevant 
. Authorities had not come to’ an agree- 
ment fixing the number of services on the 
inter-regional route of Chhatarpur to 
Jabalpur or that the extension. granted 
wasin contravention of any such limit 
determined by agreemerit, This question 
was also not raised before the Transport 
Authorities.. It is, therefore, not open to 
the petitioner to assail the order of the 
Appellate Authority on this ground. 


5. Coming to the question of juris- 
diction, it is argued by the learned: coun- 
sel for the petitioner that as the exten- 
sion sought was for a route which was 
entirely within Jabalpur region, the ap- 
. plication for extension of the permit 

' should have been made under Section 45 
to the Regional -Transport Authority, 
Jabalpur. It is also pointed out that even 
if the route covered by the original per- 
mit as also the route for which exténsion 
was sought were to be both taken into 
consideration for-deciding as'to which au- 
thority had jurisdiction for, granting the 


‘. extension, the application should still have | 


been made to the Regional Transport Au- 
thority. Jabalpur. for the major portion 
of the route covered by the permit as ex- 
tended ‘lay within Jabalpur region. Reli- 
ance for this point was placed on the pro- 
viso to Section 45 of the Act. It is not 
disputed that it was the Regional Trans- 
port Authority. Rewa., which had granted 
the original permit. An application for 
extension of an existing permit is in effect 
an application to vary the conditions of 
the permit by inclusion of a new route 
or area and such an application falls under 
sub-section (8) .of Section 57. Section 57 
lays down the procedure in applying for 
and granting permits, Swub-section (8) of 
section 57 provides that an application to 
vary the conditions of any permit by the 
inclusion of any new route shall be treat- 
ed as an application for grant of a new 
permit. As a result of the fiction created 
by this provision, the procedure provided 
in other sub-sections of Section 57 in ap- 
plying for and granting permits is made 
applicable to an application for extension 
ofa permit by the inclusion of a new 
route. Section 57. however, does not in- 
dicate the Authority -to which the appli- 
cation contemplated under sub-section (8) 
is to be made. It also does not indicate 
the Authority to which the application for 
grant of a permit is to be made. It is 
Section 45 which determines the Regional 
Transport Authority which has jurisdic- 
tion for granting a permit. But the fic- 
tion. created by sub-séction (8) of Sec- 
tion 57 in treating the application to vary 
the conditions of a permit as an applica- 
tion for grant of a new permit is, as the 
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Jabalpur. rejecting the’ 


A.L R. 


context shows, for purposes of the pro- 
cedure provided in Section 57 and it is 
not possible to extend the fiction for ap- 
plying Section 45 to an application to 
vary the conditions of a permit. The fic- 
tion contained in sub-section (8) of Sec- 
tion 57 itself shows that an application to 
vary the conditions of a permit by the 
inclusion of a new route is not an appli- 
cation for grant of a permit and since 
the fiction does not extend to bring in 
Section 45, the question of jurisdiction to 
entertain. such an application cannot be 
determined by recourse to Section 45. 
Although there-is no express provision in 
the Act indicating as to which Authority 
will have jurisdicticn to entertain an ap- 
plication to vary the conditions of a per- 
mit by inclusion of a new route or area, 
it is logical to hold that the application 
must be made to the Authority granting 
the’ permit. This conclusion is fortified 
from the fact that under Section 60 of 
the Act it is the Authority granting the 
permit which may cancel the permit or 


“may suspend it and which may reduce 


the, number of vehicles, or the route or 
area covered by the permit. The counter- 
signing Authority can attach to a permit 
any condition and can vary any condition 
attached to the permit only at the time of 
countersigning: (See Section 63 (2):) Fur- 
ther, the countersigning Authority can 
only revoke and suspend the counter- - 
signature of a permit as provided in Sec- 
tion 63 (3); it has no jurisdiction to can- 


cel or suspend a permit or to reduce the 


route or. area covered by the permit, Sec- 
tion 60 clearly indicates that. the juris- 
diction over the permit -is retained prima- 
rily by the Authority granting the per- 
mit and not by the countersigning Autho- 
rity. From this it follows that an appli- 
cation for variation of the conditions of a 
permit by inclusion ‘of a new route has 
to be made to the Authority granting the 
permit. It is no doubt true that if the 
new route proposed to be included in the 
permit falls within the jurisdiction of the 
icountersigning Authority, the 
of the permit will be ineffective unless 
the permit as varied is again. countersign- 
ed, but the application for. extension is 
in the first instance to be made to the 
‘Authority granting the permit. We are, 
therefore, of opinion that the Regional 
Transport Authority. Rewa, which grant- 
ed the original permit. had jurisdiction 
to grant the extension of the permit. 


6. The next contention of the 
learned counsel for the petitioner that no 
appeal- was competent against the order 
of the Regional Transport Authority, 
application . for 
countersignature is- wholly without any 
substance. Clause (d) of Section 64 (1) 
provides that any person aggrieved by- 
the refusal of the State or a Regional 
Transport Authority to countersign a per- 
mit or by any condition attached to such 


extension] ` 


1974 


countersignature has a right of appeal. In 
the instant case as the application for 
countersignature was refused by the Re- 
gional Transport Authority. Jabalpu: the 
Company was aggrieved from the refusal 
to countersign the permit as extended 
and, therefore. an appeal lay to the Ap- 
pellate Authority under the aforesaid 
provision, Learned counsel for the peti- 
tioner relied upon the case of Hazarilal 
v. S.T.A. A.. M. P. 1970 MPLJ 28 = 
(AIR .1970. Madh Pra 220) in suppcrt of 
his contention, But this case is nct at 
all applicable, It was held in that case 
that rejection of an application to vary 
the conditions of a perrait by inclusion of 
anew route is not appealable ander 
clause (b) of Section 64 (1). because that 
clause only provides for an appeal azainst 
the order revoking. suspending or vary- 
ing the conditions of a permit. Ii was 
pointed out in that case that refusal to 
vary the conditions of a permit is not 
made appealable under the said clause. 
But the case cannot be treated to be an 
authority for the construction of clause 
(d) of Section 64 (1). As already stated, 
if the Regional Transport Authority re- 
fuses to countersign a permit as extend- 
fed the order is appealable under clause 
(d) of Section 64 (1). for refusal to 
countersign, a permit as extended is also 
a refusal “fo countersign a permit" with- 
jin the meaning of that clause. We. are, 
therefore. of opinion that the appeal was 
properly entertained by the Aprellate 
Authority. 


T. Then comes the question whe- 
ther the Regional Transport Autkority. 
Rewa, could grant extension of 108 
kilometres. On this point the argument 
‘of the learned counsel for the peticioner 


is that the extension of such a magnitude 


is not a little change of the original route . 


and that such a variation of the permit 
is not permissible under Section 57 (8). 
Reliance for this submission is plac2d on 
the case of Abdul M. Siddiqui v. State 
T. A. A. Gwalior 1968 MPLJ 618 = 
(AIR 1969 Madh Pra 13), and other pre- 
vious cases referred to therein. In Abdul 
M. Siddiqui’s case and the cases re“erred 
to therein this Court proceeded upon the 
view that variation of the conditiors of 
a permit by inclusion of a new rotte or 
area within Section 57 (8) is possible only 
if the modification introduced is a little 
change of the original route. If thet test 
is applied, it must necessarily be held that 
extension of the permit by including a 
new route of 108 kilcmetres. not being 
a little change of the permit is aot a 
variation within Section 57 (8). We are, 
however, of opinion that the previots de- 
cisions of this Court on the construction 
of Section 57 (8) cannot be taken to be 
authoritative after the amendment cf the 
Act by Act 56 of 1969, The amendinz Act 
has introduced a proviso in clause (xxi) 
of Section 48 (3) which shows that the 
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view taken by this Court that only a little 
change of the original route can alone be 
taken to be a permissible variation is er- 
roneous, Section 48 (3) and its clause 
(xxi) as amended by the amending Act of 
1969 read as follows'— F 


“48 (3) The Regional Transport Au~- 
thority. if it decides to grant a stage car- 
riage permit, may grant the permit for a 
service of stage carriages of a specified 
description or for one or more particular 
stage carriages. and may. subject to any 
rules that may be made under this Act, 
attach to the permit any one or more of 
the following conditions. namely:— 


(xxi) that the Regional Transport Au~- 
thority may. after giving notice of not 
Jess than one month,— 

(a) vary the conditions of the permit; © 

(b) attach to the permit further con- 
ditions. 


Provided that the conditions specified 
in pursuance of clause (i) shall not be 
varied so as to alter the distance covered 
by the original route by more than 24 
kilometres, and any variation within such 
limits shall be made only after the Re- 
gional. Transport Authority is satisfied 
that such variation will serve the public 
convenience and that it is not expedient 
to grant a separate permit in respect of 
the original route as so varied or any part 
thereof.” ` 


The above provision shows that if a con- 
dition in the nature contemplated by it 
is attached to,a permit, the Regional 
Transport Authority can vary the permit 
by including a new route of 24 kilometres 
irrespective of whether the inclusion of 24 
kilometres is a little change or a major 
change of the original route covered by 
the permit, Suppose the original permit 
was only for five or ten kilometres, still 
the Regional Transport Authority can vary 
the same under the aforesaid provision by 
extending the permit to an additional 
route of 24 kilometres, Now the addition 
of a route of 24 kilometres to a permit 
which was originally for five or ten kilo- 
metres can in no case be considered to be 
a little change of the' original route; still 
it is a permissible variation under the 
aforesaid provision. The proviso added 
by the amending Act of 1969, therefore, 
clearly shows that variation of a permit 
by inclusion of a new route is not limited 
to a little change of the original route. 
Thus, the proviso clearly indicates that 
the reasoning adopted in’ the earlier cases 
of this Court that only a little change can 
be called a variation is not sound in law. 
The word “vary” máy have different 
meanings in different contexts but in its 
ordinary use as well as in legal phraseo- 
logy it is quite coraprehensive and is not 
restricted to minor changes (see Words 
and: Phrases Legally Defined. Vol. V, p. 
276}. Section 57 (8, does not c~ntain any 
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limitation . as to`the extent of variation 
by the inclusion of a new route or a new 
area and it will not be proper to restrict 
the variation to merely minor changes. 
The test of a little change: which was ac- 
cepted in the earlier cases, apart from 


being shown to be erronecus by the 
amendment introduced in. 1969. was 
. somewhat unsatisfactory. for’ ‘it is not 


. possible’to draw the line ‘at which a 


change ceases to. be a little change and. 


becomes a major change ñot covered by 
variation. Section 57 (8)--expressly 


any permit “by the inclusion of a.néw 


.|route ór routes or a’new area.” The Set- . 


tion does not~put any limit upon: the new 
_lroute that may be included within a per- 


mit by- varying its conditions anditis not -. 
possible to put a limit by construing the 


word “vary” in.a narrow sense. We are 
of opinion that Abdul M. Siddiqui’s ‘case 
1968 MPLJ 618 = (AIR 1969 Madh Pra 
13) and other cases referred to therein 


cannot be followed for construing Sec- ' 


tion 57 (8) after. the. amending Alct of 
1969. It is also’ contended by the learned 
counsel for the petitioner that even under 
Section 57 (8) extension of more than 24 
kilometres should not be permitted after 
‘the amending Act of 1969. The limit of 
extension of 24 kilometres has been en- 
‘grafted in Section 48 (3) (xxi) by the 
proviso added by the amending Act which 
we have earlier quoted. We have earlier 
referred to this proviso to show that the 
word “vary” cannot be construed to mean 

merely a little change of the permit, But 
the limitation of 24 kilometres put by the 
. proviso to clause (xxi) of Section 48 (3) 
cannat be bodily lifted and engrafted in 
Section 57 (8). 
when there js a condition in the permit in 
terms of clause (xxi) of Section 48 (3). It 
is not disputed that there is no such con- 
dition in the permit-of the Company; 
therefore, the limit imposed by the pro- 
viso was not applicable to the present 
case. The proviso in the form now in- 
troduced by the amending Act had earlier 
been introduced in the. Madras State by 
a local amendment. The Madras amend- 
ment came up for construction before the 
Supreme Court.in the case of Sri Ram 
. Vilas Service Ltd. v. Raman. & Raman 
(P) Ltd, ATR 1968 SC 748. It was held in 
that case that the limit imposed by clause 
(xxi) of Section 48 (3). as amended in 
Madras, was only applicable if there’ was 

a condition to that effect contained in the 
permit and in the absence of a condition 
in terms of clause (xxi)..the permit could 
be varied by inclusion of a new route 


without any limitation under Section 57 | 





Section 48 (3) as 
amended by the amending Act: of 1969 
must bear the same construction. In the 
instant case there is no condition attached 
to the permit in terms of clause (xxi). The 
matter thus being solely governed by 


(8). Clause (xxi). of 


C. L, Sahu v. N, K. Bhatt (Raina J) * 


con- i 
templates ‘variation of: tha -conditions of - 


` 22-9-1972. 


That limit applies only | 


A-L R. 


Section 57 (8). the Transport Authorities 
were ‘within their jurisdiction in extend- 
ing the, permit by inclusion of the new 
route of 108 kilometres, 


8.- The petition fails and is dis- 
missed, The -petitioner ` shall pay y 
costs of the Company, respondent No, 4. 
Counsel’s fee Rs. 200/-- if certified. The 
outstahding- amount of the. security de- . 
posit. if any. shall be refunded to 
petitioner, 

‘Petition dismissed. 
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S. M. N. RAINA, J. 


` Charan Lal- Sahu, Petitioner v. Nanda 
Kishore Bhatt and others, Respondents. 


Election Petn. No, 49 of 1972, -D/- 


Index Note:— (A) Representation of 
the Peoplė Act (1951), Section 117 (1) — 
Security deposit — Mandatory — 
Court not competent to reduce amount of 
security deposit or dispense with it. AIR 
1967 SC 847, AIR 1958 SC 139. AIR 1958 
SC 687, AIR 1959 SC 837, AIR 1963.SC ` 
996, Distinguished. : (Para 8) 
Cases Referred: Chronological Paras 
AIR 1967 Sc 847, Lalaram v. Supreme 

Court of India 5 
AIR 1963 SC 996, Premichand Garg v. 
Excise Commr. 7 
AIR 1959 SC 837 = 1959 Supp (2) SCR 
516. Om Prabha Jain v. Gian Chand. 6 
aT ace SC 139 = 13 Ele LR 318, Dr. 
N PA . Khare .v. Election Commr. o 
n 


AIR 1958 SC 687 = 14 Ele LR 270 = 1959 

SCR 583, K. Kamaraja -Nadar v, Kunju 

-~ Thevar . 6 
Petitioner in person, 


-ORDER:— This is an ‘election petition 
under Sections 80 and 81 of the Represen~ 
tation of the People Act, 1951. 


2. Respondents Nos. 1 to 5 were 
elected as representatives of the State of 
Madhya Pradesh in the Council ‘of States 
at the last elections. The petitioner who 
was: also a candidate at the said election > 
has by this petition challenged the -elec- 
tion of the réspondents on various grounds 
as stated in the petition. 


3. Sub-section (1) of Section 117 
of the Representation of the People Act. 
1951 (hereinafter referred to as ‘the Act’) 
requires that at the time of presenting 
an election petition. the petitioner shall 


» deposit in the High Court a sum of Rs, 


2.000/- as security for the costs of- the 


‘petition, The petiticner has not deposited 


-any amount as security so far. He has, 
however. filed an application under Sec- 


LQ/LQ/F247/73/VSS 


` 


the ` 


High i 
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tion 151 of the Code of Civil Procadure 
read with Section 117 cf the Act praying 
that the amount of security mav re- 
duced from Rs. 2.000/- to Rs, 250/- or, in 
the alternative, he may be allowed not to 
make any deposit whatsoever. 


4. From the language -of sub-sec- 
tion (1) of Section 117 of the Act it is 
clear that the petitioner is bound © de- 
posit the amount of Rs. 2,000/- as secu- 
rity and there is no provision: in tha Act 
under which the amount may be reduced 
by this Court, The petitioner urgec that 
the provisions of Section 117 are merely 
directory and not mandatory and. ~here- 
fore, this Court has discretion to reduce 
the amount but I find no substance in this 


contention. As already pointed out above. ` 


there is no provision ccnferring discretion 
on this Court to reduce the amount of 
security deposit, Under sub-section (2) of 
Section 117 the High . Court has, been 
empowered to call upon the petitioner to 
give such further security for costs as it 
may. direct, Thus although there is an 
express provision empowering the High 
Court to demand further security for costs 
from the petitioner. there is no Smilar 
provision conferring on the High Court 
the power to absolve the petitioner from 
making any security deposit or to reduce 
the amount thereof. 


5. The petitioner relied om the 
decision of the Supreme Court in Lelaram 
v. Supreme Court of India AIR 1937 SC 
847 for the proposition that the Court has 
‘ jurisdiction to reduce the security 
amount, ‘This decision relates to security 
to be furnished for filing a' review peti- 
tion under the Supreme Court Rules and 
thus stands on a different footing. An 
election contest is not an action ct law 
or a suit in equitv but is purely a statu- 
tory proceeding unknown to the common 
law and the Court possesses no ccmmon 
law power independent of the statute. 
The right to stand for election ard the 
right to move for setting aside the election 
are not common law rights. These rights 
are conferred by statute and strict 
statutory compliance is necessary for en- 
forcing them. Dr. N. B. Khare v. Elec- 
tion commr of India 13 Ele LR 318 = 
(AIR 1958 SC 139) and K. Kamaraja 
Nadar v. Kunju Thevar'14 Ele LE 270 
= 1959 SCR 583 = (AIR 1958 SC 387), 

6. The petitioner also relied on the 
decision of the Supreme Court in 14 Ele 
LR 270 = 1959 SCR 583 = (AIR 1£58 SC 


687) and Om Prabha Jain v. Gian 
Chand 1959 Supp (2) SCR 516 = (AIR 
1959 SC. 837). but both these decisions 


are of no help to him. In Kamraja Madar’s 
case (supra) their Lordships held ° that 
the words “in favour of the Secretary to 
the Election Commission” used ir Sec- 
tion 117 were directory, and not manda- 
tory. In this decision their Lordships 
merely construed certain words in the 
section as it then stood and held that 


A 


Nahar Hirasingh v. Dukalhin (FB) 
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essence of provisions of Section 117 was’ 
that the receipt should show oz it should 
be proved by evidence led before the 
Tribunal that the deposit was at the dis- 
posal of the Election Commission to be 
utilised by ït. Thus their Lordships laid 
stress on the substance of the provision 
and held certain words pertaining to the 
form as directory. ~There is nothing in 
this decision to suggest that it was not 
obligatory to make the deposit and that 
it was open to. the Court to dispense with 
it or to reduce the amount, Similarly 
there is nothing in Omprabha Jain’s case 
(supra) to show that the deposit under 
Section 117 is not mandatory. 

7. The petitioner further relied 
on the decision of the Supreme Court in 
Premchand Garg v. Excise Commr, U. P. 
AIR 1963 SC 996, In that case ‘the validity 
of the rule for security deposit for a 
petition under Article 32 for enforcement 


‘of fundamental right was: considered and 


is, therefore, not in point at all. It is not 
necessary to refer to other decisions re- 
lied upon by the petitioner because they 
are also not in point. 


8: I. therefore, hold that this Court 
is not competent to reduce the amouni 
ef security deposit or to dispense with it. 
The application filed by the petitioner 
must, therefore. be rejected: 


9. The petitioner has not deposit- 
ed any amount so far under Section 117 
of the Act. Sub-section (1) of Section 86 
of the Act clearly lays down that the 
High Court shall dismiss the election peti- 
tion which does not comply with the pro- 
visions of Section 81 or 82 or Section 117 
of the Act. Since there is no compliance 
with Section 117 in this case this petition 
is liable to be dismissed. 

10. ~ The petition, 
and is hereby dismissed, 


Petition dismissed. 


therefore, fails 
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“Nahar A ‘and others, Apia 
lants v, Mst. Dukalhin and others, Res- 
pondents. 

Letters Patent Appeal No. 20 of 1968, 
D/- 16-11-1973. against Judgment of R.J. 


Bhave J., in Second Appeal No, 468 of 
1963. D/- 9-7-1968. 


Index Note:— (A) M. P. Land Revenue 
Code {20 of 1959), Section 164 (as it stood 
before its amendment i in 1961) — Validity 
—Not ultra vires in view of ko 4 of 
Hindu Succession Act. (X- Ref:— Hindu 
Succession Act (1956).) 
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Section 164 of M, P. Land Revenue Code 
(1959) as it stood before its amendment 
in the year 1961 was a valid provision. 
It was not ultra vires in view of Section 
‘4 of the Hindu Succession Act 

(Paras 30, 37. 57) 


Per P. K, Tare,.C. J. and Raina. J.*— 
Provisions of the M. P. ‘Land - Revenue 
Code (1959) contemplate a tenure holder 


to mean not only a plot proprietor, but ` 


also a tenant, who previously was con- 
sidered as such and on whom better rights 
are intended to be bestowed. by this new 
enactment, The distinction is not very 
real but imaginary and that the Parlia- 
ment while using the phrase ‘devolution 
of tenancy rights’ in Section 4 (2) of the 
Hindu Succession Act, 1956, meant to use 
it in the broadest possible sense so as to 
include all rights of devolution in relation 
to agricultural lands not only confined 
to tenancy rights.- but also to tenure 
fholder’s rights. However, the actual ef- 
fect of this would be that where a ten- 
ancy or a land tenure législation makes a 
special provision for devolution of rights 
to lands, that provision will prevail and 
in that event Section 4 (2) of the Hindu 
Succession Act, 1956, will make the pro- 
visions of the Hindu Succession Act, 1956, 
inapplicable to such devolutions. provided 
by. the tenancy or the land’ tenure legis- 
lations, But, if the land tenure legisla- 
tion itself makes the personal law of 
the parties applicable, in that event cer- 
tainly the Hindu Succession Act. 1956, or 
any other personal law will be applicable. 
AIR 1968 Madh Pra 247, Overruled; AIR 
1966 Bom 64, Dissented from. 
; (Para 22) 


Per K, K. Dube, J.:— Section 164 
as it stood before its amerdment in the 
year 1961, was a valid provision. The 
rights of Bhumiswamis could not be equat- 
ed_with tenancy rights in agricultural 
holdings: nor the phrase, “tenancy rights 
in agricultural holdings” occurring in Sec- 
tion 4 (2) of the Hindu Succession Act 
could be so iconstrued as to include .the 
tenure-holders in Bhumiswami rights; 
with the result that even a Bhumiswami 
is not excluded from the operation of 
Hindu Suecession Act. However, Section 
164 of the M. P., Land Revenue Code, 
1959 would prevail over the Hindu Suc- 
cession Act in so far as it comes in-con- 
flict. (Para 57) 


Index Note:— (B) M. P. Land Re- 
venue Code (20 of 1959), Section 164 (as 
, it stood before its amendment in 1961) 

— Interpretation of — Whether a ‘female 
inheriting as a widow could be divested 
of the property. after her re-marriage 
under Section 164 (2). 

Per Raina and -Dube, (P. K. 
Tare, ©. J., dissenting). 

Where female had inherited as a 
widow before the coming *:to force of 


JJ, 


Nahar Hirasingh v. Dukalhin (FB) 
Brief Note:— (A) Per Full Bench — © 


A.I R. 


Land Revenue Code and became a 
Bhumiswami by virtue of Section 158 of 


.the Code, re-marriage would be of no 


consequence because sulb-sec. (2) of Sec- 
tion 164 would not be attracted, Thus 
she was competent to execute a sale or 
gift of property afte- her re-marriage and 
her former husband’s heir could not claim 
any interest in the property which was the 
subject-matter of the gift or sale. 

: (Paras 11, 59, 60) 


Per Raina, J.— Sub-sec, (2) of Sec- 
tion 164 is nothing but a proviso to sub- 
sec, (1). The fact that the non obstante 
clause in sub-section (2) of Section 164 
of the Code was . merely intended to 
override the provisions of sub-section (1) 
of the said section clearly shows that it 
was intended to be a proviso to sub-~sec- 
tion (1). (Para 40) 


Where a female inherits the interest 
of a Bhumiswami prior to the commenice- 
ment of the Code, she would be a full- 
fledged Bhumiswami herself holding ab- 
solutely and not a limited estate in view 
of Section 14 of the Hindu ee 
Act, 1956. Thus she would be a Bhumi- 
‘swami within the meaning of sub-section 
(1) of Section 164 of the Code and devo- 
lution of her interest would be governed 
by the said sub-section and not by sub- 
section (2). 


Sub-s, (2) deals with the interest of 
a female heir of a Bhumiswami and ‘not a 
female Bhumiswami. ~ (Para 43) 


Thus sub-section (2) is attracted only 
where the interest of a -Bhumiswami has 
been inherited by a female after the com- 
mencement of the Code ‘and not other- 
wise. Where a Bhumiswami dies before 
the commencement of the Code, his female 
heir would, under Section 14 of the Hindu 
Succession Act. acquire an absolute in- 
terest and Section 1€4 of the Code ‘cannot 
be construed as adversely affecting such 
interest in the circumstances specified in 
sub-section (2) of Section 164 of the Code. 
It was not, and could not be the intention 
of the Legislature tc convert an ate 
estate of a living Bhumiswami into 
limited estate in the circumstances snetis 
fied therein by enacting section 164. 

(Paras 42, 45) 


Per Dube. J. — Both the sub-sections 


\ 


are independent previsions and sub-sec- ` 


tion (2) is not a proviso to sub-section (1). 
However, the interest of a Bhumiswami 
dealt within both these sub-selctions is the 


‘interest created for the first time by Sec- 


tion 158. The interest of a Bhumiswami 
with which Section 164 deals is this in- 
terest created by the Code and this did 
not exist béfore. Sub-section (2) of Sec- 
tion 164 applies when the interest of a 
Bhumiswami is inherited by a female and 
that female dies or remarries. Tf the in- 
terest of a Bhumiswami to which re- 


ference is made here is one created by the . 


Code, the female falling under the above 
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description must be one who has innerit- 
ed after the coming into force of the Code, 
for it is impossible to say that any per- 
son could inherit the interest which is 
created by the Code before its enactment. 


(Para 59). 


Per Tare. C. J, (Dissenting) — It is 
true that Section 164 had no retrospective 
operation and sub-section (1), will cer- 
tainly apply to a Bhumiswami. whe is a 
Bhumiswami at the commencement af the 
1959 ‘Code and who dies after the said 
Code. But sub-section (2) of Section 164 
ig not dependent on sub-section (1). Sub- 
section (2) will be-operative indepencently 
and it will be immaterial whether the 
death of the male holder might have taken 
place before the commencement of th2 1959 
Code, But, what is necessary is thet the 
female Bhumiswami must have accuired 
interest as a Bhumiswami and her capa- 
city as a Bhumiswami must be there at 
the commencement of the Code. 

(Para 33) 


Therefore where a female hai in- 
herited her husband’s property as a widow 


and was a Bhumiswami at the commence- - 


ment of the Code and remarries after the 
commencement of the Code; her case 
would be governed by Section 164 12) (c) 
and consequent on her marriage she 
would be divested of the property and 
she would have no right to execute a gift 
or sale of that property after re-macriage 
and the gift or sale if executed world be 
void and inoperative and would nof con- 
fer any rights on the donees or the 
vendees. The property would revz2rt to 
her former husband’s heir. 


Section 164 (2) (ci is wider ir ` its 


operation as the female Bhumiswami must. 


have inherited property. either as a widow 
or as mother or as father’s mother or as 
father’s father’s mother, which means the 
property must have belonged to her hus- 
band at some point of time. and on her 
remarriage such property will devolve 
` upon the nearest surviving heir of the 


last male holders. (Paza 34) 
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TARE, C. J.:— This opinion shall ° 
govern the disposal of this Letters Patent 
Appeal as also the Second Appeal No, 91 
of 1966 — (Durgaprasad v, Chunnilal). 


2. The present Letiers Patent Ap- 
peal has been referred to this Court for 
decision of the entire appeal by a Divi- 


‘sion Bench of this Court. by order, dated 


31-3-1971. as also for of the 


under - 


decision 


1959. is a tenure holdér within the mean- 
ing of Section 4 of the Hindu Succession 
Act, 1956. That question is also involved 
in Second Appeal No. 91 of 1966 (Madh- 
Pra). Therefore, by this opinion, we pro- 
pose to decide that question and later on, 
we propose to decide the Letters Patent 
Appeal on merits. On expression of the 


opinion on the question referred, Second 
“ Appeal No. 91 of 1966, will have to go 


back to the Single Bench for decision on 
merits in accordance with the opinion of 
this Full Bench. Along with these two 
cases. Second Appeal No. 447 of 1966- 
(Madh Pra) — (Smt. Rangu v. Anji) had 
already been referred to this Full Bench , 
for opinion on the question relating to 
Section 164 of the Madhya Pradesh Land 
Revenue Code, 1959. However, in that 
case it was found that the appellants and 
respondents were remoter heirs and the 
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deceased, Krishnarao had left a son, 
whose existence was disclosed during the 
pendency of the case before - this Full 
Bench, ‘Therefore, the decision of the 
question referred was more or less.of an 
academic nature and consequently. by 
order, dated 25th September 1973. we 
allowed that appeal and dismissed the 
plaintiffs’ suit holding that the plaintiffs 
and defendants had no right to the pro- 
perty left by -the deceased Krishnarao, 
whose son is living. 
_ the son, other. remoter heirs could have 

no claim to the property of the deceased. 


3. In the Letters Patent Appeal, 
one more question of law is involved 
namely. whether under Section 164 as it 
‘stood then. the female mentioned.in sub- 
section (2) of Section 164 of the M. P. 
Land Revenue Code, 1959. was a female 
who had herself inherited the property 
under sub-section (1) of that Section, _ For 
that reason the entire case was referred 
to EE Eull Bench for decision on merits 
as we ; 


4. For the purpose of giving: our 


opinion whether a Bhumiswami under the 
M. F. Land Revenue Code, 1959, is a 
tenure holder within. the meaning of Sec- 
tion 4-of the Hindu Succession Act, 1956, 
it is not necessary for us to state the facts 

‘of the two cases in details. But, we may 
have to take note of the trend of decisions 
on this point with reference to the provi- 
sions of the M, P. Land Revenue Code, 
` 1959. and the Hindu Succession Act. 1956. 
We shall come to facts when we decide the 
Letters Patent Appeal on merits, 


5. The M. P. Land Revenue Code, 
1959. came into force on 2-10-1959. Before 
that the 
(Act No. 2 of 1955) came-into force on 
different dates: Section 1 and Section 242 
of the Act came into operation immediate- 
ly. i. e. on publication of the Act in the 
M. P: Gazette (Extraordinary) dated 12- 
2-1955. and the remaining Sections were 


to come into force from such date as the 


State Government: might by Notification 
appoint. The appointed date was 
1955. The said Act contemplated two 

kinds of tenure holders, as per Section 145 

of that Act. namely. (i) Bhumiswami and 

(ii) Bhumidhari. Section 146 of the Act 

defines a ‘Bhumiswami’ to mean every 

person, who at the coming into force of 
this Code belonged to any of the follow- 
ing classes and he was to have all the 

_ rights and be subject to all the liabilities 
conferred or imposed upon a Bhumiswami 
by or under the Code, namely:— 

5 (a) Every person in respect of land 
held by him as a malik-makbuza or a plot 
proprietor in the Central Provinces or the 
merged territories; ‘ 

(b) Every person in respect of land 
‘lawfully held by him as house site in 
abadi in the Central Provinces or the 
merged territories;, 
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- held by him as an absolute 


In the presence of. 


-.a Bhumidhari by’ or under this 
“namely:— 


M. P. Land Revenue Code, 1954` 


1-10- | 


_ of the tenure holder was 
~ matter 6f several decisions of this Court 


A-I. R. 


(o Every person in respect of land 
held by him ag a raiyat malik in the 
Centtal Provinces; 

(d) Every person in respect of land ` 
occupancy 
tenant in the Central Provinces: 

(e) Every person in respect of land 


_ held. by him as an occupant in Berar; 


(f) Every person in respect of land 
held by him as an ante- alienation tenant - 


‘or a tenant-of-antiquity in Berar in res- 


pect of which he has become lessee of the 
State under Sub-section (2) of Section 68 
of the Madhya Pradesh Abolition of Pro- 
prietary Rights (Estates, Mahals. Aliena- 


‘ted Lands) Act. 1950. 


Section 147 of the said Code defines a 
‘Bhumidhari’ as under:— Every person ` 


. who at the coming into force of this Code 


belonged to any of the following classes” 
shall be called a Bkumidhari and shall 
have all the rights and be subject to all 
the liabilities conferred or imposed ne 
Code. 


- (a) every person in respect of land 
held | by him as an occupancy tenant in the 
Central Provinces; 

(b) every person in respect of land 
held by him as a raiyat or nalyet sarkar 
in the Central Provinces; 

(c) every person in respect ‘of land 
held ' by him as a raiyat or tenant in the 
merged territories; . : 
: (d) every person in respect of land 
held by him as a lessee of the State Gov- 
ernment -under sub-section (2) of Sec- 
tion 68 of the Madhya Pradesh Abolition 
of Proprietary Rights- (Estates, Mahals, 
Alienated Lands) Act. 1950, not falling. 
‘under clause (f) of Section 146, 

Section 148 of the Code provided that 
every Bhumiswami or every Bhumidhari 
was liable to pay lend revenue— ; 


(a) if he was paying land- -revenue in 
respect of the lands held by him —.such - 
Tand-revenue. and 


_ (bÌ if he was paying rent in respect 
of the lands held by him — an Amount ; 
eauial to such rent, , ; 

6. ‘Therefore. from the said pro- 
visions it is clear that the phrase ‘tenure 
holder’ included not only Bhumiswamis, 
who were akin to -plot-proprietors ‘or 
raiyat malik, but also Bhumidharis, some 
of whom were at least considered to be 
tenants under the C.. P. ‘Tenancy . Act, 
1920. Bhumidharis had lesser rights. 
However, Section 150 of the Code pro- 
vided that they could acquire Bhumis- 
wami rights by applying to the Revenue 


, Officer by filing an application and by 


depositing three: times the revenue as- 
sessed on the holding. Section 151 of the 
Code: regarding devolution of the rights 
the subject- 


as also the Bombay High Court. For 
the sake of convenience we might repro- 
duce the said section, which is as follows: — 
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“Section 151.— Subject to his per- 
sonal law: the interest of a tenure holder 
shall on his death pass by inheritance sur- 
vivorship or bequest, as the case may be.” 
Therefore, it is clear that the said sec- 
tion contemplated devolution of the rights 
of the tenure holder, which. would in- 
clude devolution of the tenancy rigkts as 
weil, It is this scheme of the said Code, 
which would be material for consideration 
of the instant question referred ta this 
Full Bench, Presently, we propose to con- 
sider the provisions of the M. P, Land 
Revenue Code. 1959. But before that, we 
may refer to the divergent opinior ex- 
pressed in some cases. 

7. In Bhagatram v. Sitaram, =. R. 
No. 513 of 1958 D/- 12-8-1959 (Madh ‘Pra) 
decided by P. R. Sharma, J. and Brondu 
v. Mira, S. A. No. 512 of 1958 D/- 28-10- 
1961 (Madh Pra), decided by one cf us, 
namely. Tare, J.. it was held that the per- 
sonal law mentioned in Section 151 cf the 
M. P. Land Revenue Code. 1954, would be 
the Hindu Law as amended by the Hindu 
Succession Act, 1956. However, when the 
matter came up for consideration before 
K. L, Pandey J. in Kumari Ramla v. 
Mst. Bhaguntibai, C. A. No. 69 of 1968 D/- 
6-4-1965 (Madh Pra), the learned Cudge 
did not accept the view as propounded 
by the other Single Judges of this Court 
and purported to follow the view as ex- 
pressed by Vyas. J. of the Bombay High 
Court in Sitabai v. Kothulal Lodhi, AIR 
1959 Bom 78, wherein Vyas, J. witan re- 
ference to Section 151 of the M. P. Land 
Revenue Code, 1954, held that the per- 
sonal law contemplated in that Section 
would mean the personal law prevailing 
on the date the M. P. Land Revenue ode, 
1954, was enacted and not the personal law 
as may be amended from time to time. 
In that view Vyas. J, held that the Hindu 


Succession Act, 1956. would altogethar be. 


out of consideration for ascertaining the 
devolution of interest of a tenure kolder 
and the learned Judge held that so far as 
the law regarding the devolution of ten- 
ancy rights in respect of agricultural hold- 
ings among Hindus was concerned, the 
principle of reversion still holds good, 
notwithstanding the enactment of the 
Hindu Succession Act. 1956. In that view, 
the suit filed by the reversioner was held 
tenable by the learned Judge. 


8. However, that view of Vyas, J. 
did not find favour before a Division 
Bench of the Bombay High Court in Smt. 
Indubaj Naik v. Vyankati Vithoba, AIR 
1966 Bom 64. Although the learned Jadges 
constituting the Division Bench over- 
ruled the case decided by Vyas. J. by 
holding that the personal law applicable 
to devolution of tenure holder’s right 
would be the law as amended subsequ- 
ently by the Hindu Succession Act. 1956, 
yet in the opinion of the learned Judges 
of the Division Bench, Section 4 (D of 

tana Wadh Pra ha wie Gy- 
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the Hindu Succession Act. 1956. contem- 
plated a law for devolution of tenancy 
rights and in the opinion of the Division 
Bench, the M. P, Land Revenue Code. 
1954. was not a tenancy legislation, the 
exception made in Section 4 (2) of the 
Hindu Succession Act, 1956. will not be 
applicable. Thus. the Division Bench laid 
down two propositions, one was that the 
personal law as amended from time to 
time will be applicable when the ques- 
tion of devolution comes up for considera- 
tion and the question of devolution cannot 
be decided merely with reference to the 
personal law existing at the commence- 
ment of the M. P. Land Revenue Code, 
1954. and secondly. the M. P. Land Re- 
venue Code, 1954. not providing for de- 
volution of tenancy rights. but for devolu- 
tion of tenure holder’s rights, Section 4 (2) 
of the Hindu Succession Act, 1956, would 
not at all be attracted. 


9, However, when the case of C. A. 
No. 69 of 1963, D/- 6-4-1965 (Madh Pra) 
(supra), decided by K. L. Pandey, J., came 
up for consideration before a Division Bench 
of this Court in a Letters Patent Appeal, re- 
ported as Kumari Ramlali v. Mst. Bhagunti- 
bai, AIR 1968 Madh Pra 247, Dixit, C. J., 
and Bhave, J., held that the personal law re- 
ferred to in Section 151 of the M. P. Land 
Revenue Code, 1954, would mean the perso- 
nal law applicable as on the date when the 
succession opened and not the personal law 
as it existed on the date of commencement 
of the said Code. The Division Bench pre- 
ferred the view expressed in the Division 
Bench case of the.Bombay High Court in 
AIR 1966 Bom. 64 (supra) and dissented from 
the view of Vyas, J., expressed in AIR 1959 
Bom 78 (supra). Similarly, the view as ex- 
pressed in the Single Bench decisions of this 
Court was also approved. However, as re- 
gards the applicability of Section 4 (2) of 
the Hindu Succession Act, 1956, the Division 
Bench laid down that the same ccntemplates 
the law relating to devoluticn of tenancy 
tights and not the rights of tenure holders 
and in that view, Section 151 of the M. P. 
Land Revenue Code, 1954, cannot be said to 
be dealing with devolution of interest of 
tenancy rights, but it relates to devolution of 
tenure holder’s rights, It is this aspect par- 
ticularly which was made the subject-matter 
of arguments before the Full Bench and the 
learned Counsel for the appellanis criticised 
this view saying that there is no real distinc- 
tion of this sort as the M. P. Land Revenue 
Code, 1954, and the M. P. Land Revenue 
Code, 1959, have made pravision not only 
for tenure holders rights, but also for devo- 
lution of tenancy rights. According to the 
learned Counsel, the phrase ‘devolution of 
tenancy rights’ occurring in Section 4 (2) of 
the Hindu Succession Act, 1956, has been 
used in a broad and comprehensive sense so 
as to include all legislations providing for 
devolution of land tenures and not necessarily 
restricted to devolution of rights of persons, 
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who might be considered to be tenants under 
any Land Revenue or Tenancy Act. It is, 
therefore, necessary for us to examine this as- 
pect. 


10. Before examining this question, 
especially with reference to the provisions of 
the M. P. Land Revenue Code, 1959, we may 
advert to a Supreme Court decision wherein 
their Lordships had to construe the word 
‘estate’ occurring in Article 31-A (2) (a) of 
the Constitution of India with reference to 
the Kerala Agrarian Relations Act, 1961, 
wherein their Lordships made the following 
observations; in Purushothaman Nambudiri 
v. State of Kerala, AIR 1962 SC 694: 

“In this connection it is pertinent to Te- 
member that the Constitution-makers were 
aware that in several local areas in the coun- 
try where the zamindari tenure did, not pre- 
vail the expression “estate” as defined by the 
televant law included estates which did not 
satisfy the requirement of the presence of 
intermediaries, and yet cl. (2) (a) expressly 
includes estates in such areas within its pur- 
view and that incidentally shows that the con- 
. cept of “estate” as contemplated by cl. (2) (a) 
is not necessarily conditioned by the rigid 
and inflexible requirement that it must be 
lardlord-tenure of the character of zamin- 
dari estate. That is why, treating the ex- 
pression “estate” as of wide denotation in 
every case we will have to enquire whether 
there is a local definition of “estate” pre- 
vailing in the relevant existing law; if there 
is one that would determine the nature of 
the property. If there is no definition in the 
relevant existing law defining the word 
“estate” as such, we will have to enquire 
whether there is a local equivalent, and in 
that connection it would be necessary to 
consider the character of the given argicultu- 
ral property and its attributes and then de- 
cide whether it can constitute an estate 
under clause (2) (a). If the expression “estate” 
is construed in the narrow sense in which 
the petitioner wants it to be construed then 
it may not be easy to reconcile the said 
narrow denotation with the wide extent of 
the word “estate” as is cefined in some local 
definitions of the word “estate”. Therefore, 
in deciding the question as to whether the 
properties of the petitioner are an “estate” 
within the meaning of Article 31-A (2) (a) 
we are not prepared to adopt the narrow 
construction that the estate must always and 
in every case represent the estate held by 
zamindars or other similar intermediaries 
who are the aliences of land revenue.” 
Further on, their Lordships observed as 
follows in para 24 of the majority decision: 

“Tt is necessary therefore to have some 
basic idea of the meaning of the word 
“estate” as used in Article 31 A (2) (a). As 
we have said already where the word “estate” 
as such is used in the existing law relating to 
land tenures in force in a particular area, there 
is no difficulty and the. word “estate” as 
defined in the existing Jaw would have that 
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meaning for that area and there would be 
no necessity for looking for a local equiva- 
lent. But where the word “estate” as such 
is not defined in an existing law it will be 
necessary to see if some other term is defin- 
ed or used in the existing law in a particular 
area which in that area is the local equiva- 
lent of the word “estate”. In that case the 
word “estate” would have the meaning as- 
signed to that term in the existing law in 
that area. To determine therefore whether a 
particular term defined or used in a parti- 
cular area is the local equivalent of the word 
“estate” as used in Article 31-A (2) (a) it 
is necessary to have some basic concept of 
the meaning of the word “estate” as used 
in the relevant Article of the Constitution. 
It seems to us that the basic concept of the 
word “estate” is that the person holding the 
estate should be proprietor of the soil and 
should be in direct relationship with the 
State paying land revenue to it except 
where it is remitted in whole or in part. If, 
therefore, a term is used or defined in any 
existing law in a local area which corres- 
ponds to this basic concept of “estate” that 
would be the local equivalent of the word 
“estate” in that area. It is not necessary 
that there must be an intermediary in an estate 
before it can be called an estate within the 
meaning of Article 31-A (2) (a); it is true 
that in many cases of estates such interme- 
diaries exist, but there are many holders of 
small estates who cultivate their lands with- 
out any intermediary whatever. It is not the 
presence of the intermediary that determines 
whether a particular landed property is an 
estate or not; what determines the character 
of such property to be an estate is whether 
it comes within the definition of the word 
“estate” in the existing law in a particular 
area or is for the purpose of that area the 
local equivalent of the word “estate”, irres- 
pective of whether there are intermediaries in 
existence or not. This, in our opinion, is also 
borne out by consideration of the relevant 
A of this Court to which we will now 
urn.” 


11. Thus, their Lordships held that 
purport of the Kerala Agrarian Relations Act, 
1961, was to alter the rights conferred by 
Proclamation of Cochin (1905), vide clau- 
ses 13 and 14 and to confer on the holding 
of Pandaravaka Verumpattora tenure holder 
better rights from that of a tenant into that 
of a proprietary holder and in that view, 
their Lordships held that Pandaravaka Veru- 
mpattom would be regarded as a local equi- 
valent of an estate under clause (2) {a} of 
Article 31-A of the Constitution of India. 


12. We may then advert to the rele- 
vant provisions of the M. P. Land Revenue 
Code, 1959, Chapter XII relates to tenure- 
holders. The two classes of tenure-holders, 
namely, Bhumiswami and Bhumidhari in the 
M. P. Land Revenue Code, 1954, were made 
into one class of tenure-holders, known as 
Bhumiswami by virtue of Section 157 of the 
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new Code. Section 158 provided for dif- 
ferent classes of persons, who would become 
Bhumiswamis. The said section is as fol- 
lows:— 

“S. 158. Bhumiswami — Every pz2rson, 
who at the time of coming into force cf this 
Code, belongs to any of the following classes 
shall be called a Bhumiswami and shall have 
all the rights and be subject to all the liabi- 
lities conferred or imposed upon a Baumi- 
swami by or under this Code, namely:— 


(a) every person in respect of lanë held - 


by him in the Mahakoshal region in Baumi- 
swami or Bhumidhari rights in accordance 
with the provisions of the Madhya Pradesh 
Land Revenue Code, 1954 (II of 1955): 


(b) every person in respect of Janc held 
by him in the Madhya Bharat region as a 
Pakka tenant or as a Muafidar, Inamdar, or 
Concessional holder, as defined in the Madhya 
Bharat Land Revenue and Tenancy Act, 
Samvat 2007 (66 of 1950): 

(c) every person in respect of lanc held 

im in the Bhopal region as an occupant 
as defined in the Bhopal State Land Revenue 
Act, 1932 (IV of 1932); 


(d) G) every person in respect of land 
held by him in the Vindhya Pradesh zegion 
as a Pachpan Paintalis tenant, Patedar te- 
nant, a grove holder or as a holder of = tank 
as defined in the Vindhya Pradesh Land Re- 
venue and Tenancy Act, 1953 QUI of 1355); 


(ii) every person in respect of land other 
than land which is a grove or tank or which 
has been acquired or which is required for 
Government or public purposes held by him 
in the Vindhya Pradesh region as a Gair 
Haqdar tenant and in respect of which he is 
entitled to a Patta in accordance with the 
provisions of sub-section (4) of Section 57 
of the Rewa State Land Revenue and Te- 
nancy Code, 1935; 

(iii) every person in respect of land held 
by him as a tenant in the Vindhya Pradesh 
region and in respect of which he is eatitled 
to a Patta in accordance with the provisions 
of sub-sections (2) and (3) of Section 151 
of the Vindhya Pradesh Land Revene and 
Tenancy Act, 1953 (II of 1955), brt has 
omitted to obtain such Patta before the com- 
ing into force of this Code; 


(e) every person in respect of lanë held 
by him in Sironj region as a Khatedar te- 
nant or as prove holder as defined in the 
Rajasthan Tenancy Act, 1955 (3 of 1955);” 

13. Thus, Bhumiswamis under the 
new Code would encompass not only plot- 
proprietors, but also persons who were con- 
sidered to be tenants previously. Thus. Bhu- 
miswami under Section 158 of the M. P. 
Land Revenue Code, 1959, comprises of all 
categories, whether plot-proprietors er te- 
nants and they are made into -a single cate- 
gory of tenure-holder. 


14. Section 164 of the said Code pro- 
vides for devolution. The section as it origi- 
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nally stood with which we are concerned was 
as follows:— 

“164. Devolution. — (1) Notwithstand- 
ing any law, custom or usage to the contrary 
the interest of a Bhumiswami shall on his 
death devolve in accordance with the order 
of succession given below:— 


Class I — Son, predeceased son’s son, 
son of a predeceased son’s predeceased son, 
widow or husband as the case may be, pre- 
deceased son’s widow, widow of a predeceas- 


ed son’s predeceased son and widow of a 


predeceased son’s predeceased sons’s prede- 
ceased son. 


Explanation I — A grand son whose 
father is dead and great grandson whose 
father and grandfather are both dead shall 
inherit equally with the son. 


Explanation H — The widow of the de- 
ceased or if there are more widows than one, 
all his widows together shall take the same 
share as that of a son. The widow of a pre- 
deceased son| shall inherit in the manner as a 
son if there is no son surviving of such pre- 
deceased son, and in the like manner as a 
son’s son, if there is surviving a son or a son’s 
son of such predeceased son. The same rule 
Shall apply mutatis mutandis to the widow 
of a predeceased son of a predeceased son. 

Class H — Daughter. 

Class II — Father. 

Class IV — Mother (if she is a widow). 

Class V — Step mother (if she is a 

widow). 

Class VI — Brother of the whole blood. 

Class VIL — Brother of the half blood 

(being a son of the same 
father), 

Class VOI — Daughter’s son. 

Class IX — Brother’s son. 

Class X — Brother’s sons’ son. 

Class XI — Father’s father. 

Class XII — Father’s mother (if she is a 

widow). 

Class XDI — Sister. 

Class XIV — Sister’s son. 

Class XV — Paternal uncle (father’s bro- 

ther). 

Class XVI — Paternal uncle’s 

(father’s brother’s son). 

Class XVII — Paternal uncle’s son’s son. 

Class XVIII — Father’s father’s father. 

Class XIX — Father’s father’s mother 

{if she is a widow). 

Class XX — Father’s paternal uncle. 

Class XXI — Father’s paternal uncle’s 

son. 

Class XXII — Father’s paternal uncle’s 
; son’s son. 

; Explanation — (1) If there are more 
heirs than one of the same class, other than 
Class I, who shall inherit per stirpes, all shall 
Share equally. 

_(2) Notwithstanding anything contain- 
ed in sub-section (1) where the interest of a 
Bhumiswami is inherited by a female:— 


son 
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(a) from her father or mother, such 
interest on the death of the temale shall, in 
the absence of her heirs of Class I or Class II 
of the order of succession specified in 
sub-section (1), devolve upon the nearest 
surviving heir of her father as ascertained 
in accordance with the provisions of sub- 
section (1), 

(b) from her husband or her father-in- 
law such interest on the death of the female 
shall, in the absence of her heirs of Class I 
or Class II of the order of succession speci- 
fied in sub-section (1), devolve upon the 
nearest surviving heir of her ausband as as- 
certained in accordance with tke provisions of 
sub-section (1). 

(c) as a widow, mother, <ather’s mother 
or father’s father’s mother suca interest shall, 
on her remarriage, devolve ugon the nearest 
surviving heir of the last male holder of such 
' interests as ascertained in accordance with 
the provisions of sub-section (1). 


(3) Where the total area of land in pos- 
session of a Bhumiswami together with the 
land which he is entitled to inkerit under this 
section exceeds the prescribed ceiling limit, 
so much of the inheritable land as makes the 
total exceed the prescribed cefing limit shall 
after selection by the Bhumiswemi and demar- 
cation in the prescribed manne: devolve upon 
the other heirs of the propositus as ascer- 
tained in accordance with the provisions of 
sub-section (1).” 


14-A. However, this section was re- 
pealed by the M. P. Land Revenue Code 
(Amendment) Act No. 38 of 1961, which 
came into force with effect trom 8-12-1961 
and again the personal law was made appli- 
cable to devolution of Bhumiswami rights 
and property of the Bhumiswami after his 
death is to pass by inheritance, survivorship 
or bequest, as the case may 2e. However, 
we are not concerned with the law as amend- 
ed by Act No. 38 of 1961, but by the origi- 
nel provision which remained in force till 
8-12-1961. 

15. The counsel for both the parties 
agreed that in the Letters Patent Appeal as 
Mst. Dukalhin remarried on 31-3-1960, suc- 
cession to her would have to be traced out 
in accordance with Section 16¢ of the M. P. 
Land Revenue Code, 1959, =s it originally 
stood before the said amendment. Similarly 
it was also agreed by the learned Counsel for 
both the parties in Second Appeal No. 91 of 


1966 that Sukhiram died on 19-2-1961 and’ 
that would be the relevant date when suc-. 


cession to her would have to be traced out. 
Thus, this position is not disputed that both 
these cases are governed by the original Sec- 
tion 164 of the M. P. Land Revenue Code, 
1959, as it originally stood, provided that 
notwithstanding any law, custom or usage to 
the contrary, the interest of a Bhumiswami 
would devolve in accordance with the table 
of heirs given in that Section. This would 
necessarily mean that the provisions of any 
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other enactment, including the personal law, 
would not apply to devolution of interest of 
a Bhumiswami and such question would have 
to be decided according to the table of heirs 
given in the said Section and not otherwise. 


16. We may then consider the Divi- 
sion Bench case of AIR 1968 Madh Pra 247. 
We may also observe that a similar view was 
taken by another Division Bench in Heeralal 
v. Smt. Budhivarin, F. A. No. 13 of 1964, 
D/- 12-3-1968 (Madh Pra). In that case the 
Division Bench, presided over by T. C. Shri- 
vastava and G. P. Singh, JJ., held that Bhu- 
miswami rights could not be equated with 
tenancy rights as Section 4 (2) of the Hindu 
Succession Act, 1956, put devolution of te- 
nancy rights only outside the purview of that 
Act, the said section would not apply to 
Bhumiswami rights and consequently devolu- 
tion of Bhumiswami rights would be govern- 
ed by the Hindu Succession Act, 1956. For 
that proposition the Division Bench relied on 
the Division Bench case of the Bombay High 
Court in AIR 1966 Bom 64. The learned 
Judges also considered the question regarding 
the legislative competence of the Proclama- 
tion to enact a law with reference to Entry 18 
in List IZ of the Vith Schedule to the Cons- 
titution. The learned Judges expressed the 
opinion that the matter would fall within the 
ambit of Entry 5 of List HI of VIIth Sche- 
dule of the Constitution of India and ‘that 
being a concurrent subject, the Parliament 
would have the power to modify the Hindu 
Law relating to widcw’s estate as indicated 
in Section 14 (2) of the Hindu Succession Act. 
In that view, the learned Judges held that 


Mst. Budhiyarin became an absolute owner -~ 


and the alienation made by her could not be 
challenged by the reversioners on the ground 
of her limited interest. 


17. Before expressing our opinion, 
we may as well refer to the two Single Bench 
decisions of this Court on this subject; one is 
Rajaram v. Dindayal, 1971 MPLJ 172, decid- 
ed by one of us, namely, Tare, J. and the 
other is Gopikabai v. Bajva, 1971 MPLIJ 335, 
decided by Shiv Dayal, J. In 1971 MPLI 
172 (supra), Tare, J., held that in order that 
Section 14 (1) of the Hindu Succession Act 
should apply conferring absolute estate on a 
widow, it would be necessary that the widow 
should not only possess the right to hold pro- 
perty, but also she must be in possession when 
the Succession Act came into force. If either 
of the two requisites is absent, sub-section (1) 
of Section 14 of the Act will not be attracted. 
It is not necessary that the right and posses- 
sion should co-exist. What would be neces- 
sary would be that at some point of time 
they should co-exist, clthough they may come 
into existence at different points of time. 
With reference to tke applicability of Sec- 
tion 164 of the Land Revenue Code, 1959, 
the view as expressed in the Division Bench 
case of the Bombay High Court in AIR 1966 
Bom 64 (supra) was followed drawing a dis- 
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rights. Pra 247 (supra). 


18. In 1971 MPLJ 335 (supra), Shiv 
Dayal, J., also expressed the opinion that 
Section 151 of the M. P. Land Revenue Code, 
1954, which deals with the devolution of -nte- 
rest of a Bhumiswami or a Bhumidhari teaure 
holder could not be regarded as a provi- 
sion dealing with devolution of tenancy rights. 
Consequently, Section 4 (2) of the Hndu 
Succession Act, 1956, would in no way save 
Section 15] 
Code, 1954, and it could not be held that 
the Hindu Succession Act does not a=fect 
the personal law according to which the 
devolution of interest of a tenure-hclder 
passes under Section 151 of the Code. In 
order to attract Section 4 (2) of the Hndu 
Succession Act, the legisJacion must provide 
for devolution of tenancy rights. As -regards 
the applicability of Section 15 of the H ndu 
Succession Act, 1956, the learned Judge held 
that the crucial date would be the date of the 
death of the female end not the date of the 
death of the husband from whom she may 
have inherited the prcperty. 

19. Thus, in all these cases following 
the view of the Divisicn Bench of the Bombay 
High Court in AIR 1966 Bom 64 (supra), 
opinion has been expressed that Section + (2) 
of the ‘Hindu Succession Act, 1956, conzem- 
plates devolution of tenancy rights and not 
the rights of tenure-holders. Therefore, Sec- 


tion 4 (2) of the Hindu Succession Act, £956, ` 


would not come in the way of applying the 
provisions of the Hindu Succession Act, £956, 
to cases of devolution of interest of terure- 
holder’s rights. 

20. In this ccnnection we find that 
the word “tenure” has been defined by 
Stroud in his Judicial Dictionary of Words 
and Phrases (Third Edition), Volume 4, at 
page 2995 as follows:— 

““Tenure” word signifies the relatioa of 

tenant to Jord.” 
The Dictionary meaning is comprehensive 
enough to include all cases as between the 
landlord and tenant, including the incicence 
of tenure holders. 

21. Similarly, Jowitt, in his Diction- 
ary of English Law, (1959 Edition), Vo ume 
2. at page 1374, defined the word “tenure” as 
follows:— 

““Tenure” in its general sense is a 
mode of holding or occupying.” 

22. In the light of these Dicticnary 
meanings attributed by the learned authors to 
the word “tenure”, we feel that the Parlia- 
ment while using the word “devolution of 
tenancy rights” in Section 4 (2) of the Hindu 
Succession Act, 1956, interded to use it in a 
broad and comprehensive sense so as te -in- 
clude devolution of all rights relating to te- 
nancies, including thase of tenure-holders and 
that there is no real distinction betweer the 
two, as was sought to be made out by the 
Division Bench of the Bombay High Court 
in AIR 1966 Bom 64 (supra) and by a Divi- 
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sion Bench of this Court in AIR 1968 Madh 
Our reason for coming to 
this conclusion is that the provisions of the 
M. P. Land Revenue Code, 1954 and also 
those in the M. P. Land Revenue Code, 1959, 
contemplate a tenure-holder to mean not only 
a plot proprietor, but also a tenant, who pre- 
viously was considered as such and on whom 
better rights are intended to be bestowed, by 
this new enactment. For this reason we feel 
that the distinction is not very real but ima- 
ginary and that the Parliament while using the 
phrase in Section 4 (2) of the Hindu Succes- 


` sion Act, 1956, meant to use it in a broadest 


possible sense so as to include all rights of 
devolution in relation to agricultural lands 
not only confined to tenancy rights, but also}. 
to tenure-holder’s rights. However, the ac- 
tual effect of this would be that where a 
tenancy or a land tenure legislation makes a 
special provision for devolution of rights to 
lands, that provision will prevail and in that 
event, Section 4 (2) of the Hindu Succession 
Act, 1956, will make the provisions of the 
Hindu Succession Act, 1956, inapplicable to 
such devolutions provided by the tenancy or 
the land tenure legislations. But, if the land 
tenure legislation itself makes the personal 
law of the parties applicable in that event 
certainly the Hindu Succession Act, 1956, or 
any other personal law, such as the Moham- 
madan Law or the Indian Succession Act,] 
1925, will be applicable. 

23. The real diffculty that we are 
finding in accepting the view of the Division 
Bench of the Bombay High Court in AIR 
1966 Bom 64 (supra) and the case of AIR 
1968 Madh Pra 247 (supra), is that if we 
confine the meaning of the phrase “devolu- . 
tion of tenancy rights” occurring in Section 4 
(2) of the Hindu Succession Act, 1956; in that 
event especially the tenancy legislation or 
tenure-holder legislation will be applicable to 
devolution of rights of tenants proper, such 
as occupancy tenants or absolute occupancy 
tenants envisaged by the C. P. Tenancy Act, 
1920, and they will not be applicable to 
Bhumiswami or Bhumidhari rights, which are 
tenure-holder rights. This line of reasoning 
would ignore the fact that the very absolute 
occupancy tenant had been made Bhumidha- 
tis under the M. P. Land Revenue Code, 
1954, and even these Bhumidharis along with 
Bhumiswamis will be considered to be tenure- 
holders. Thus, if we were to adopt the rea- 
soning of the Division Bench of the Bombay 
High: Court and this Court, we would be led 
into an anomalous and untenable situation of 
excluding the due operation of the Hindu 
Succession Act, 1956, on wrong premises. 
Therefore, we do not approve of the view ex- 
pressed by the two Division Benches as on 
this point we hold that Section 4 (2) of the 
Hindu Succession Act, 1956, would encom- 
pass any legislation providing for devolution 
of tenure-holder or tenancy right. The 
phrase, in our opinion, has been used in its 
broader sense. On a perusal of several Land 
Revenue Acts and Tenancy Acts, we find that 
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although an Act may be named as a Tenancy 
Act, it does encompass matters which may 
strictly not be described as tenancy rights. 
For instance, the C. P. Tenancy Act, 1920, 
pertaining to the rights of Sir Holders and 
also Khudkasht holders, which were proprie- 
tary rights. In the broad sense tenancy legis- 
lation might encompass rights pertaining to 
lands including rights of tenure-holders and 
it is from that point of view that the Parlia- 
ment used the word devolution of tenancy 
rights so as to include not only the rights of 
tenant proper, but also rights of tenure-hol- 
ders may be of different kinds. Therefore, 
in our view, the special provisions made in any 
tenancy legislation with respect to devolution 
of tenancy rights or tenure-holder’s rights 
would govern the matter so as to exclude 
the operation of the provisions of the Hindu 
Succession Act, 1956, which would, however 
be applicable if the tenancy or the tenure- 
holder legislation itself makes provision for 
that. On this particular point we would over» 
tule the Division Bench case of this Court 
in AIR 1968 Madh Pra 247 (supra), as also 
other cases which might have taken that view 
following the Division Bench view of the 
Bombay High Court. It is not necessary for 
us to mention all those Single Bench cases. 


24. This brings us to the other quese 
tion as to which personal law would govern 
the matter of devolution. In this connection 
we would affirm the view of the Division 
Bench of this Court in AIR 1968 Madh Pra 
247 (supra), which has followed the view of 
the Bombay High Court in AIR 1966 Bom 
64 (supra). In our opinion, the said two 
Division Bench cases had taken the correct 
view and the personal law applicable will be 
the law as amended from time to time up to 
the stage when the relevant question of devo- 
lution comes to be considered. If we were to 
accept the untenable view of Vyas, J., it will 
imply as pointed out in one of the Single 
Bench decisions of this Court that the ques- 
tion of succession will have to be considered 
with reference to the point of time when a 
person is alive. That will clearly be absurd, 
and such an interpretation cannot be permit- 
ted as was put on Section 151 of the M. P. 
Land Revenue Code, 1954, by Vyas, J., of 
the Bombay High Court and by K. L. 
Pandey, J., of this Court. 


25. This brings us to the next ques- 
tion whether succession provided by Sec- 
tion 164 of the M. P. Land Revenue Code, 
1959. as it stood before its amendment in 
1961, was a valid provision or it was ultra 
vires in view of Section 4 of the Hindu Suc- 
cession Act, 1956. The learned Chief Jus- 
tice sitting singly in Second Appeal No. 91 
of 1966 (Madh. Pra.) was of the opinion 
that the Division Bench of this Court in AIR 
1968 Madh Pra 247 had taken the view that 
this provision was ultra vires. The learned 
Chief Justice was not in agreement with that 
conclusion and consequently, he referred the 
said case to the Full Bench. This very ques- 
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tion is involved in the Letters Patent Appeal 
and the earlier question that we have discus- 
sed, whether a Bhumiswami is a tenure-hol- 
der and not a tenant within the meaning of 
Section 4 of the Hindu Succession Act, 1956, 
is also involved in both these cases. 


26. As regards the question whether 
Section 164 of the M. P. Land Revenue 
Code, 1959, is ultra vires in view of Sec- 
tion 4 of the Hindu Succession Act, 1956, the 
Division Bench in AIR 1968 Madh Pra 247 
(supra), did not as such declare Section 151 
of the M. P. Land Revenue Code, 1954, 
ultra vires, but certain observations might 
lead to that suggestion. We may observe 
that certain obiter observations do not amount 
to deciding the point and we do not think 
that the. Division Bench of this Court ac- 
tually intended to examine the constitution- 
ality of Section 151 of the M. P. Land Reve- 
nue Code, 1954. However, it does appear 
that the other Division Bench in F. A. No. 
13 of 1964, D/- 12-3-1968 (Madh Pra) did 
purport to consider the constitutionality of 
Section 151 of the M. P. Land Revenue Code, 
1954. In that case it was argued on behalf 
of the appellant, Hiralal that the Hindu Suc- 
cession Act had no application to agricultural 
lands as it is beyond the competence of the 
Central Legislature to legislate on any mat- 
ters relating to agricultural lands. Accord- 
ing to the learned Counsel, the matter falls 
under Entry 18 in List II of the Seventh 
On the other 
hand, the contention of the learned Counsel 
for the respondents was that the Parliament 
was competent to enact the legislation for 
devolution under Entry 5, in List I of the 
Seventh Schedule to the Constitution. The 
Division Bench held that the Parliament was 
competent to legislate in respect of devolu- 
tion under Entry 5 in List I of the Seventh 
Schedule of the Constitution and the Division 
Bench purported to follow the Full Bench 
decision of the Punjab High Court in Amar 
Singh v. Baldev Singh, AIR 1960 Punj 666 
(FB). In that view, the contention of the ap- 
pellant in that case was negatived. 


27. We may advert to another Divi- 
sion Bench case of the Allahabad High Court 
in Smt. Prema Devi v. Joint Director of Con- 
solidation (Head Quarters) at Gorakhpur 
Camp, AIR 1970 All 238 on account of which 
probably, the learned Chief Justice might have 
thought it proper to refer the present cases 
to a Full Bench. In that case B. Dayal, J. 
(as he then was) sitting with Lokur, J., ex- 
pressed the following view:— 


“In the first place, we are of the opin- 
ion that the Hindw Succession Act, 1956, 
cannot be made applicable to agricultural 
plots. This Act was passed by the Central 
Legislature in 1956 and the only Entry under 
which the Central Legislature had the juris- 
diction to pass the Act, was Entry No. 5 in 
the Third List of the Seventh Schedule of 
the Constitution. This Entry is as follows:— 


1974 


“5 Marriage and divorce; infants and 
minors; adoption; wills, intestacy and succes- 
sien; joint family and partition; all ma ers 
in respect of which parties in judicial -ro- 
ceedings were immediately tefore the œm- 
mencement of this Constitution subject to 
their personal law.” 

This entry obviously relates only to 
personal Jaw and laws passed under <his 
entry do not apply to any particular =ro- 
perty. They merely determine the persznal 
law. In List 2, Entry No. 18 is as follow=:— 

“Land, that is to say, right in or zver 
land, land tenures including the relatior of 
landlord and tenant, and the collection of 
rents; transfer and alteration of agricultmral 
land; Jand improvement and agricultmral 
lands colonization.” 

This entry which is in. the exclusive jctis- 
diction of the . State Legislature is in the 
widest term. AH laws relating to land and 
land tenures ‘are, therefore, within the e+zlu- 
sive jurisdiction of the State Legislatare. 
Even personal law can become applicabl= to 
land tenures if so provided in the State Law, 
but it cannot override State Legislation.” 

“It is noteworthy that in Jist 3 wher=ver 
the entry relates to rights in land ‘agr-cul- 
tural land’ has expressly been excluded. For 
instance, Entry No. 6 is as follows: “Tr=ns- 
fer of Property other than agricultural _and 
eer ere ” Entry No. 7 is as follows: 


. “Contracts, including partnership, agency 
contracts of carriage, and cther special fms 
of contracts, but not including contracts re- 
lating to agricultural land.” No such ex- 
ception was expressly mentioned in Entry No. 
5 because this entry related only to macers 
personal to individuals and did not relate 
directly to any property. While legislatin= in 
Tespect of such general subject the Legsla- 
ture must be assumed to pass law only af=ct- 
. ing property which it had jurisdiction to I-gis- 
late about. Gwyer, C. J., while delivering 
the judgment of the Federal Court in a refer- 
ence on the Hindu Women’s Rights to Pro- 
perty Act, 1937, reported in In the matte: of 
the Hindu Women’s Rights to Property Act, 
1937, AIR 1941 FC 72 observed as follows:— 

“There is a general presumption thst a 
Legislature does not intend to exceed its ju- 
tisdiction. When a Legislature with lim ted 
and restricted powers makes use of a word 
of such wide and general import as “pro- 
perty”, the presumption must surely be -hat 
it is using it with reference to that kind of 
property with respect to which it is compe- 
tent to legislate and to no other ......... nes 

The Hindu Succession Act, 1956, was 
passed merely to alter the personal lav of 
succession applicable to Hindu. It had no 
teference to any kind of property in rti- 
cular and was not meant to govern right in 
agricultural tenancies. Sub-section (2) of Sec- 
tion 4 of the Act runs as follows:— 

“For the removal of doubts it is heceby 
declared that nothing contained in this Act 
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shall be deemed to affect fhe provisions of 
any law for the time being in force provid- 
ing for the prevention of fragmentation of 
agricultura! holdings or for the fixation of 
ceilings or for the devolution of tenancy rights 
in respect of such holdings.” 


This sub-section indicates that it was only 
for the removal of doubts that this provision 
had been included. Even without the provi- 
sion, the Act could not apply to agricul- 
tural holdings. 


28. We may observe that that might 
be the position so far as other States were | 
concerned. Evidently, the Hindu Women’s 
Rights to Property Act, 1937, did not apply 
te agricultural holdings. It was for that rea- 
son that their Lordships of the Federal Court 
had held to that effect in Re Hindu Women’s 
Rights to Property Act, 1937, AIR 1941 FC 
72. But, so far as the old Central Provinces 
were concerned, the position obtained was 
different. By an Amendment effected in the 
year 1942, vide Act No. VI of 1942, by enact- 
ing the Hindu Women’s Rigtts to Property 
(Amendment) Act, 1942, the State Legislature 
had specifically made the Hindu Women’s 
Rights to Property Act, 1937, applicable to 
agricultural land. Therefore. this was a 
unique position which did not obtain in any 
other State and by virtue of the Amendment 
Act of 1942, the Hindu Women’s Rights to 
Property Act, 1937, was made applicable to 
all agricultural properties as well and the 
women were given such rights in all kinds of ` 
properties, including agricultura}! properties. 
Therefore, the position obtaining in the old 
Central Provinces, which now would be a 


- part of the present Madhya Pradesh, would 


be different and any betterment of the rights 
of Hindu Women by enacting the Hindu 
Succession Act, 1956, would certainly include 
betterment of the rights of Hindu women in 
agricultural properties as well because they 
had such rights under the Hindu Women’s 
Rights to Property Act, 1937. In that sense 
the provisions of the Hindu Succession Act, 
1956, in our opinion, will be applicable to all 
kinds of properties, including the agricultural 
properties in the matter of devolution of suc- 
cession, provided the tenancy legislation as 
mentioned in Section 4 (2) of the Hindu Suc- 
cession Act, 1956, or which we may properly 
describe as land tenure legislation in which 
sense the Parliament has used the phrase, 
permits the same and does not make any 
special provision in that behalf. So far as 
the power of the State Legislature to enact 
Section 164 of the M. P. Land Revenue Code, 
1959, is concerned, we may observe that if 
Entry No. 18 in List H, of the Seventh 
Schedule to the Constitution be held to in- 
clude devolution and succession to agricultu- 
sal properties, then the State Legislature 
would certainly have the power to legislate 
in that behalf. But, along with that we have 
to read Item No. 5, in List No. IH of ‘the 
Seventh Schedule to the Constitution, which 
telates to succession as well. Therefore, the 
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matter of succession being im the concurrent 
List, we feel that not only the State Legis- 
lature, but also the Parliameni would be com> 
petent to legislate in that behalf, including 
devolution or succession to agricultural pro- 
perties. However, in this connection we 
might observe that in such a situation Arti- 
cle 254 of the Constitution will be attracted. 
We may reproduce Article 2£4 of the Consti- 
tution, which is as follows:— 


“Article 254 (1) If amy provision of, 
law made by the Legislature of a State is 
repugnant to any provision of a law made by 
Parliament which Parliament is competent to 
enact, or to any provision of any existing 
law with respect to one of be matters enu- 
merated in the Concurrent List then, subject 
to the provisions of clause (2), the Jaw made 
by Parliament, whether passed before or 
after the law made by the Legislature of such 

tate, or, as the case may be, the existing 
law, shail prevail and the lew made by the 
Legislature of the State shall, to the extent 
of ‘the repugnancy, be void. 


(2) Where a law made by the Legislature 
of a State with respect to one of 
the matters enumerated in the Concurrent 
List contains any provision tepugnant to the 
provisions of an earlier law made by Parlia- 
ment or an existing law witk respect to that 
matter, then, the law so made by the Legis- 
lature of such State shall, if it has been re- 
served for the consideration of the President 
ae has received his assent, prevail in that 

tate; 


Provided that nothing in this clause shall 
prevent Parliament from enacting at any time 
any law with respect to the same matter in- 
cluding a law adding to, amending, varying 
or repealing the law so made by the Legisla- 
ture of the State.” 


29. We may observe that the M. P. 
Land Revenue Code, 1954, as also the M. P. 
Land Revenue Code, 1959, kad received the 
assent of the President anc, therefore, by 
virtue of sub-clause (2) of Acticle 254 of the 
Constitution, that law will prevail in the 
State of Madhya Pradesh as against any pro- 
visions of the Hindu Succession Act, 1956. 
However, the matter will be different when 
the M. P. Land Revenue Code, 1959, after 
amendment of Section 164 by the M. P. 
Land Revenue Code (Amendment) Act of 
1961 makes the personal law of the parties 
applicable to devolution to agricultural pro- 
perties. Upon such amendment, the personal 
law as amended from time to time will be 
applicable. We do not find any conflict be- 
tween the State law and the Central enact- 
ment and, therefore, we are of the opinion 
that it cannot be urged that the State law and 
particularly Section 164 of the M. P. Land 
Revenue Code, 1959, or even the provisions 
of the Hindu Succession Ac, 1956, in their 
applicability to devolution of agricultural pro- 
perties in the State of Madhya Pradesh would 
be ultra vires or unconstituticnal. We would 
reject such a contention outright. In our 
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opinion, so far as the Madhya Pradesh State 
is concerued, it is the special provision of the 
tenancy law (land tenure Legislation), which 
will prevail on account of the assent given 
by the President and if sach legislation does 
not make any provision, whatsoever, or if 
such legislation specifically makes the perso- 
nal law of the parties applicable to devolution 
of agricultural terures; in that event the 
provisions of the Hindu Succession Act, 1956, 
will be applicable to Bhumiswamis who are 
Hindus and as regards the other Bhumiswa- 
mis having diferent. personal Jaws, their per- 
sonal law will be applicable to them as may 
have been amended from time to time till the 
question of devolution or succession comes 
to be considered in any particular case. That 
is the conclusion. we would arrive at. Thus, 
we have adopted ihe line of reasoning slight- 
ly different from the Division Bench of this 
Court as also of the Bombay High Court and 
the Allahabad High Court in the cases men- 
ticned earlier. But, in our opinion, this is 
the only rational line of reasoning, which 
will harmonise the different statutory provi- 
sions avoiding. any conflict. Tiere is a pre- 
sumption that the Legislatures act within their 
power may be either the State Legisla- 
ture or the Parliament and the presumption 
is against the unconstitutionality. Therefore, 
although some doubt may have been thrown 
on the constitutionality of either Section 151 
of the M. P. Land Revenue Code, 1954, or ' 
Section 164 of the M. P. Land Revenue 
Code, 1959, or the provisions of the Hindu 
Succession Act in their applicability to devo- 
lution of agricultural properties, we would 
reject all those suggestions and would hold all 
the three Legislations constitutional, which 
were perfectly within the competence of the 
State Legislature or the Parliament, as the 
case may be. 


30. This would dispose of the ques- 
tion referred to us in both these cases. Ac- 
cordingly, recording our opinion to the fol- 
lowing effect, we remit Second Appeal No. 
91 of 1966 to the Single Bench for a deci- 
sion of the other questions on merits and re- 
cording the same opinion in the Letters 
Patent Appeal, we propose to decide the said 
appeal on merits. Our answer to the ques- 
tion posed is as under:— 

“That Section 164 of the M. P. Land 
Revenue Code, 1959, as it stood before its 
amendment in the year 1961, was a valid 
provision and that it was not ultra vires in 
view of Section 4 of the Hindu Succession 
Act, 1956.” 


31. As regards the Letters Patent Ap- 
peal, one main question is involved which 
the learned Single Judge has decided against 
the appellants. The said question is, whether 
under Section 164 of the M. P. Land Reve- 
nue Code, as it stood then, the female men- 
tioned in sub-section (2) was a female who 
had herself inherited the property under sub- 
section (1) of that Section. The learned 
Single Judge expressed the opinion that not 
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only succession should open after the enact- 
ment of the M. P. Land Revenue Code, 1959, 
but also the female mentioned in su=-sec- 
tion (2) of Section 164 of the M. P. Land 
Revenue Code, 1959, shculd have accaired 
that interest of a Bhumiswami subsequent to 
the enactment of the M. P. Land Revenue 
Code, 1959. Therefore, this is the onl as- 
pect which we are required to examine im the 
Letters Patent Appezl. For the sake of con- 
venience, we have reproduced the rekvant 
portions of Section 164 of the M. P. Zand 
Revenue Code, 1959, before its amendment 
in the year 1961, in paragraph 14 above 

32. The reasoning of the le=rned 
Single Judge was that Section 164 of the 
M. P. Land Revenue Code, 1959, hes no 
retrospective operation. Therefore, accord- 
_ing to the learned Judge the acquisitien of 
interest by a Bhumiswami under su=-sec- 
tion (1) should be after the coming into force 
of the 1959 Code, ie. after 2-10-1959 or 
thereafter. Therefore, we have to examine 
this line of reasoning adopted by the leerned 
Single Judge. 


33. 
sent case are concerned, Mst. Dukalhin’s hus- 
band, Karansingh died in the year 1955 ac- 
cording to the respondents and in the year 
1954, according to the appellants. The wdow, 
Mst. Dukalhin, therefore, would get her hus- 
band’s interest in the agricultural pro- 
perty, assuming that Karansingh died 
in the year 1954, ie, before the Hindu 
Succession Act, 1956, came into force (i.e., 
before 17-6-1956); in that event Mst. Lmkal- 
hin will get the agricultural property Œ her 
husband in a limited right as per Section 3 
of the Hindu Women’s Rights to Property 
Act, 1937, and upon the coming into force 


of the M. P. Land Revenue Code, 195-L she. 


would become a Bhumiswami of those ands. 
Upon the coming into force of the Hindu 
Succession Act, 1956, her limited interast in 
such property would become an abzolute 
interest by virtue of Section 14 of the Hindu 
Succession Act, 1956, and upon coming into 
force of the M. P. Land Revenue Code, 1959, 
she would become a Bhumiswami on 2-10- 
1959, by virtue of Section 158 of the 1. P. 
Land Revenue Code, 1959. It is true that 
Section 164 of the M. P. Land Revenue 
Code, 1959, had no retrospective ope=ation 
and sub-section (1) will certainly apply 
to a Bhumiswami, who is a Bhumiswani at 
the commencement of the 1959 Code and 
who dies after the said Code. But, sub-3. (2) 
of Section 164 of the said Code, is nc: de- 
pendent on sub-section (1). The lerned 
Single Judge, in our opinion, was in error in 
thinking that sub-section (2) of Section 164 
will be attracted only if the widow has inhe- 
tited her husband’s property, who might have 
got it as per sub-section (1). It is true that 
sub-section (1) does contemplate death c? the 
Bhumiswami after commencement o7 the 
Code. But, so far as sub-section (2) is con- 
cerned, it will operate notwithstanding any- 
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thing contained in sub-section (1). Therefore, 
we do not think that the learned Single Judge 
was right in restricting the operation of sub- 
section (2) to the event happening in sub- 
section (1). In our opinion, sub-section - (2) 
will be operative independently and it will be 
immaterial whether the death of the male 
holder might have taken place before the 
commencement of the 1959 Code. But, what 
Is necessary is that the female Bhumiswami 
must have acquired interest as a Bhumiswami 
and her capacity as a Bhumiswami must be 
there at the commencement of the Code. 
That condition is fulfilled in the present 
case. Mst. Dukalhin was a Bhumiswami at 
the commencement of the Code and she could 
be said to be a female Bhumiswami, who had 
inherited her husband’s property as a widow. 
Therefore, it was not necessary that hèr hus- 
band should have died after the commence- 
ment of the Code. We are unable to en- 
dorse the reasoning of the learned Single 
Judge in that behalf, and we feel that by 
adopting that interpretation the very purpose 
for which this provision was enacted will be 
defeated. Here the implication of sub-sec- 
tion (2) of Section 164 appears to be that any 
female Bhumiswami inheriting the property 
from a particular source, the property should 
go back to the heirs of that source unless the 
female Bhumiswami had disposed of the pro- 
perty during her lifetime, in which event 
the property will not at all be available for 
devolution or succession. 


. 34. In the present case as the matter 
is governed by sub-section (2) of Section 164 
of the M. P. Land Revenue Code, 1959, sub- 
clause (c) of Section 164 (2) will be attracted. 
Of course there will be no divesting if the 
provisions of the Hindu Succession Act, 1956 . 
apply. The provision of divesting under Sec- 
tion 164 (2) (c) was a special provision, which 
must be given effect to as long as that re- 
mained a part of the statute. In this con- 
nection we might refer to a Full Bench case 
of this Court in Bhondu Ganpat Kirad v. 
Ramdayal Govindram Kirad, 1959 MPLJ 
1173 = (AIR 1960 Madh Pra 51) (FB). That 
was a case of a Hindu widow remarrying, 
who had inherited. her husband’s property 
under Section 3 (2) of ‘the Hindu Women’s 
; 1937. The Full 
Bench laid down that by virtue of Sec. 2 
of the Hindu Widows Remarriage Act, 1856, 
she would be divested of all property that 
she might inherit from her husband, but she 
would not be divested of the separate pro- 
perty of her son to whom she would succeed 
as mother. To that extent only divestment 
under Section 2 of the Hindu Widow’s 
Remarriage Act, 1856, was excluded. We are 
of the opinion that the same principle will 
be applicable to a case of divestment on ac- 
count of remarriage as provided by Sec- 
tion 164 (2) (c) of the M. P. Land Revenue 
Code. 1959, Section 164 (2) (c) is wider in 
its operation as the female Bhumiswami must 
have inherited property, either as a widow 





154 M.P. [Prs. 34-39] 


or as mother or as father’s mother or as 
father’s father’s mother, which means the 
property must have belonged to her husband 
at some point of time, and on her remarriage 
such property will devolve upon the nearest 
surviving heir of the last male holder. The 
present Letters Patent Appeal is clearly gov- 
erned by Section 164. (2) (c) of the M. P. 
Land Revenue Code, 1959, as the widow, 
Mst. Dukalhin remarried on 31-3-1960. Con- 
sequent on her remarriage she would be di- 
vested of the property and as such she would 
have no right to execute a gift or a sale of 
that property on 21-4-1960 or on 6-4-1960 
and the gift or sale will be void and inope- 
rative and they would not confer any rights 
on the donees or the vendees. As such, the 
property would revert to her husband’s heir. 
As regards the appellants, they are Mest. 
Dukalhin’s husband’s brother’s’ sons, who are 
his heirs after his death. 


35. Consequently, the present appeal 
succeeds and is allowed with costs through- 
out. Counsel’s fee shall be according to 
schedule or certificate, whichever be less. 

RAIN. This opinion shall 
also govern the disposal of second appeal 
No. 91 of 1966 (Madh Pra). 

37. So far as second appeal No. 91 of 
1966 is concerned, I entirely agree with the 
opinion of My Lord the Chief Justice that 
Section 164 of the Madhya Pradesh Land Re- 
venue Code, 1959, as it stood before its 
amendment in the year 1961, was a valid 
provision and that it’ was not ultra vires in 
view of Section 4 of the Hindu Succession 
Act, 1956. I also agree with the reasons 
given by him in support of the opinion. 


38. As regards the judgment in Letters 
Patent Appeal No. 20 of 1968, I must say, 
with great respect, that T am unable to agree 
with the interpretation put by My Lord the 
Chief Justice on sub-section (2) of S. 164 of 
the Madhya Pradesh Land Revenue Code, 
1959 as it stood before the amendment. 

39. Section 164 of the Code, as it 
stood before the amendment, is reproduced 
below for facility of reference: 


“164. Devolution— (1) Notwithstanding 
any law, custom or usage to the contrary, the 
interest of a Bhumiswami shall on his death 
devolve in accordance with the order of suc- 
cession given below :— 

Class I— Son, predeceased son’s son, son 
of a predeceased son’s predeceased son, widow 
or husband as the case may be, predeceased 
son’s widow, widow of a predeceased son’s 
predeceased son and widow of a predeceased 
son’s predeceased son’s predeceased son. 


Explanation I— A grandson whose father 
is dead and great grandson whose father and 
grandfather are both dead shall inherit equal- 
ly with the son. 

“Explanation II— The widow of the 
deceased or if there are more widows than 
one, all his widows together shall take the 
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same share as that of a son. The widow of 
a predeceased som shall inherit in the manney 
as a son if there is no son surviving of such 
deceased son and in the like manner as a 
son’s son if there is surviving a son or a 
son’s son of such predeceased son. The 
same rule shall apply mutatis mutandis to 
the widow of a predeceased son of a pre- 
deceased son. 

Class Daughter. 

Class IN— Father. 

Class IV— Mother Gf she is a widow). 

Class V— Stepmother (if she is a widow). 

Class VI— Brother of the whole blood. 

Class VII— Brother of the half blood 
(being a son of the same father). 

Class VIN— Daughter’s son. 

Class IX— Brothers son. 

Class X— Brother’s son’s son. 

Class XI—Father’s father. 

Class XII-— Father’s mother (if she is a 
widow). 

Class XIH— Sister. 

Class XIV— Sister’s son. 

Class XV-— Paternal uncle 
brother). - 

Class XVI— Paternal uncle’s son (father’s 
brother’s son). 

Class XVII— Paternal uncle’s son’s son. 

Class XVIMI— Father’s father’s father. 

Class XIX— Father’s father’s mother (if 
she is a widow). 

Class XX— Father’s paternal uncle. 

Class XXI— Father’s paternal uncle’s son. 

Class XXU-- Father’s paternal uncle’s 
son’s son: 

Explanation (1) If there are more 
heirs than one of the same class, other than 
class I, who shall inherit per stiepes, all shall 
share equally. 


(2) Notwithstanding anything contained in 
sub-section (1) where the interest of a Bhumi- 
swami is inherited by a female :— 

(a) from her father or mother, such in- 
terest on the death of the female shall, in the 
absence of her heirs of Class I or Class II of 
the order of succession specified in sub-sec- 
tion (1), devolve upon the nearest surviving 
heir of her father as ascertained in accordance 
with the provisions of sub-section (1); 

(b) from her husband or her father-in- 
law, such interest on the death of the 
female shall, in the absence of her heirs of 
Class I or Class II of the order of succession 
specified in sub-section (1), devolve upon the 
nearest surviving heir of her husband as as- 
certained in accordance with the provisions 
of sub-section (1); 

(c) as a widow, mother, father’s mother 
or father’s father’s mother, such interest shall 
on her remarriage devolve upon the nearest 
surviving heir of the last male holder of such 
interest as ascertained in accordance with the 
provisions of sub-section (1). 

(3) Where the totalarea of land in pos- 
session of a Bhumiswami together with the 
land which he is entitled to inherit under this 
section exceeds the. prescribed ceiling limit, 
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so much of the inheritable land as makes 
the total exceed the prescribed ceiling limit 
shall after selection by the Bhumiswam: and 
demarcation in _ the prescribed manner 
devolve upon the other heirs of the propositus 
as ascertained in accordance with the provi- 
sions of sub-section (1). 

40. The learned single Judge hdd in 
paragraph 10 of the judgment that sw5-sec- 
tion (2) of the aforesaid section is ncthing 
but a proviso to sub-section (1) and I am 
inclined to agree with him. Ordinarily, the 


mon obstante clause is employed to give the . 


enacting part of the section an overriding 
effect over the provision or the act men- 
tioned in the non obstante clause. Thus the 
enacting part of the section stands on an 
independent footing. But sometimes the non 
obstante clause is also used by the draftsman 
as substitute for a. proviso and in such z case 
it has to be construed accordingly. Whe fact 
that the non obstante clause in sub-s. @) of 
Section 164 of the Code was merely intended 
to override the provisions of sub-section (1) 
of the said section clearly shows that i was 
intended to be a proviso to sub-section 11). 


41. A proviso is used to take svecial 
cases out of the general enactment and pro- 
vide for them. In R. N. Sons Ltd. v. Asst. 
Commr. of Sales Tax, AIR 1955 SC 765 their 
Lordships made the following pertinent ob- 
servations regarding the construction af the 
proviso in paragraph 10: 

“It is a cardinal rule of interprezation 
that a proviso to a particular provision of a 
statute only embraces the field which’ is 
covered by the main provision. It carves out 
an exception to the main provision to which 
it has been enacted as a proviso and <o no 
other.” 


A similar view was expressed by their Lord- 
ships in Income-tax Commr. v. I. M. Bank 
R AIR 1959 SC 713. Their Lordships 
eld : 

“The proper function of a proviso is that 
it qualifies the generality of the main enact- 
ment by providing an exception and taking 
out, as it werè, from the main enactment, a 
portion which, but for the proviso, would 
fall within the main enactment.” 

42, The aforesaid rules of construc- 
tion have to be borne in mind while dealing 
with sub-section (2) of S. 164. My Lord 
the Chief Justice has observed in parazraph 

.|33 that sub-section (1) contemplates death 
of the Bhumiswami after the commencement 
of the Code and I entirely agree with this 
conclusion. Sub-section (2) of S. 164 pro- 
vides for a different mode of devolution. than 
the one laid down in sub-section (1) where 
the interest of a Bhumiswami is inherited by 
a female. In my opinion, this provision is 
attracted only where a female inherits the 
property of a Bhumiswami who dies after 
the commencement of the Code, because sub- 
section (1) deals with the devolution o7 the 
interest of a Bhumiswami dying after the 
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commencement of the Code. We have al- 
teady noticed that a proviso only embraces 
the filed which is covered by the main provi- 
sion. The main provision in this case is con- 
tained in sub-section (1) of S. 164, which pro- 
vides for devolution of the interest of a 
Bhumiswami who dies after the commence- 
ment of the Code. Sub-section (2) of tte 
section, if construed as a proviso, must, there- 
fore, necessarily relate to a case of devolu- 
tion of the interest of a Bhumiswami dying 
after the commencement of the Code. 


43. If we carefully examine the con- 
tents of sub-section (2), it would appear that 
it creates a limited estate in the case of 
females succeeding to the interest of a 
Bhumiswami after the commencement of the 
Code and provides how and when this limit- 
ed estate would come to an end and the 
interest of the Bhumiswami would revert to 
his other heirs. 


44, Where a female inherits the in- 
terest of a Bhumiswami prior to the com- 
mencement of the Code, she would be a 
full-fledged Bhumiswami herself holding ab- 
solutely and not a limited estate in view of 
Section 14 of the Hindu Succession Act, 1956. 
Thus she would be a Bhumiswami within the 
meaning of sub-section (1) of S. 164 of the 
Code and devolution of her interest would 
be governed by the said sub-section and not 
by sub-section (2). If the intention of the 
Legislature had been different, as suggested 
by My Lord the Chief Justice, the wording 
of sub-section (2) would, in my opinion, 
have been different. From the language of 
sub-section (2), as it stands, it is clear that 
it deals with the interest of a famale heir 
of a Bhumiswami and not of a female 
Bhumiswami. 

45. As pointed out by My Lord the 
Chief Justice, Section 164 was enacted by the 
State Legislature in exercise of the Legisla- 
tive power under Entry 5 of the concurrent 
List, which reads as follows: 


“5. Marriage and divorce; infants and 
minors; adoption; wills, intestacy and succes- 
sion; joint family and partition; all matters 
in respect of which parties in judicial pro- 
ceedings were immediately before the com- 
mencement of this Constitution subject to . 
their personal law.” 

The expression ‘intestacy and succession”: 
clearly suggests that the succession contem- 
plated by the said Entry is succession of the. 
estate of a deceased person. Since Section 164 
of the Code is not in terms retrospective, it 
is obvious that it would govern a case of 
succession opening after the commencement 
of the Code. Thus, in my view, sub-sec- 
tion (2) is attracted only where the interest 
of a Bhumiswami has been inherited. by a 
female after the commencement of the Code 
and not otherwise. Where a Bhumiswami 
dies before the commencement of the Code, 
his female heir would, under Section 14 of 
the Hindu Succession Act, acquire an ab- 
solute interest and Section 164 of the Code 
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cannot be construed as adversely affecting 
such interest in the circumstances specified in 
sub-section (2) of Section 164 of the Code. 
In my opinion, it was not, and could not be 
intention of the Legislature to convert an 
absolute estate of a living Bhumiswami into 
a limited estate in the circumstances speci- 
fied therein by enacting Section 164 of the 
Code. 

A6. In this case,. Mst. Dukalhin’s hus- 
band, Karansing admittedly died before the 
commencement of the Code; and, as observ- 


ed by My Lord the Chief Justice in para- 


graph 33, she acquired an absolute interest by 
virtue of Section 14 of the Hindu Succession 
Act, 1956 and, upon the coming into force 
of the Madhya Pradesh Land Revenue Code, 
1959, became a Bhumiswami by virtue of 
Section 158 of the Code. In the case of 
such a Bhumiswami, remarriage would be of 
no consequence, because sub-section (2) of 
S. 164 of the Code would not be attracted. 
She was, therefore, competent to execute a 
gift or sale of property on 30-4-1960 or 6-4- 
1960. The appellants, who are Mst. Dukalhin’s 
husband’s brother’s sons, cannot, therefore, 
claim any interest in the property which is 
the subject-matter of the gift or sale. On 
this view, the decision of the learned single 
Judge appears to be correct because, as 
pointed out by him in paragraph 11 of the 
judgment, the transfers were not challenged 
on any other ground except that of divesta- 
tion resulting from remarriage. 


46-A. J, therefore, hold that the ap- 
peal is liable to be dismissed with costs. 

DUBE, J. :— 47. I have had the 
advantage of reading the opinions of the 
learned Chief Justice and my learned brother 
Raina, J. I regret my inability to agree with 
the views expressed by them. 


48. Section 164 of the Madhya 
Pradesh Land Revenue Code, 1959, as it 
stood before its amendment in 1961, provided 
for the order in which the devolution of 
the rights of a Bhumiswami would take place 
after his death. The Hindu Succession Act, 
1956 had already come in force when Sec- 
tion 164 was enacted. The Hindu Succession 
Act, 1956 also provided for the mode of suc- 
cession of a Hindu dying intestate. The 
question referred for consideration of the 
Full Bench is whether the provision for suc- 
cession of Bhumiswami rights under S., 164 
of the Madhya Pradesh Land Revenue Code, 
1959 as it stood before its amendment in 
1961, was a valid provision or it was ultra 
vires in view of Section 4 of the Hindu Suc- 
cession Act, 1956. The reference has given 
tise to other important questions. The first 
is as to the meaning of “devolution of ten- 
ancy rights in respect of agricultural holdings” 
occurring in Section 4 (2) of the Hindu Suc- 
cession Act, 1956, Secondly whether the legis- 
lation in respect of devolution of Bhumi- 
swami rights under Section 164 of the Madhya 
Pradesh Land Revenue Code, 1959 was an 
enactment with respect to tenancy rights of 
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agricultural holdings. If the enactment was 
with respect to tenancy rights of agricultural 
holdings, it would undoubtedly be saved under 
sub-section (2) of S. 4 of the Hindu Succes- 
sion Act and in that case, there was no con- 
flict. If not, the question arises as to which 
of the two laws would prevail, whether it 
would be the provision of Madhya Pradesh 
Land Revenue Code or it was the Hindu 
Succession Act that governed the succession 
of the interest of a Bhumiswami and, there- 
fore, the question of the legislative compe- 
tence to enact the two enactments also arises. 
Lastly, the Letters Patent Appcal has given 
Tise to a question as to the construction of 
Section 164 of the M. P. Land Revenue Code 
of 1959 prior to its amendment. 

49. The facts leading to the reference 
hav2 been fully stated in the opinion of the 
learned Chief Justice and we can proceed 
to the questions involved in the case. Before 
we proceed to discuss the provisions it would 
be convenient to reproduce here the relevant 
sections. Section 151 of the M. P. Land Re- 
venue Code, 1954 reads as under :— 

“S. 151.— Subject to his personal law, 
the interest of a tenure holder shall on his 
death pass by inheritance, survivorship or 
bequest, as the case may be.” - 
Section 164 of the M. P. Land Revenue Code, 
1959 was in the following terms prior to its 


„amendment :— 


“S. 164.— Devolution— {1) Notwith- 
standing any law, custom or usage to the 
contrary, the interest of a Bhumiswami shall 
on his death devolve in accordance with the 
order of succession ziven below :— 

(AE «The order of different classes is 
mentioned). 

(2) Notwithstanding anything contained 
jn sub-section (1) where the interest of a 
Bhumiswami is inherited by a female :— 





(c) as a widow, mother, father’s mother 
or father’s father’s mother, such interest shall, 
on her remarriage, devolve upon the nearest 
surviving heir of the last male holder of such 
interest as ascertained in accordance with the 
provisions of sub-section (1).” 


- Section 164 as it stands after amendment is 


as under:— 

“S. 164. Devolution— Subject to his 
personal law the interest of a Bhumiswami 
shall, on his death, pass by inheritance, sur- 
vorship or bequest, as the case may be.” 
Section 4 (2) of the Hindu Succession Act 
is quoted as below :— 

“S. 4 (2). For the removal of doubts it 
is hereby declared that nothing contained in 
this Act shall be deemed to affect the provi- 
sions of any law for the time being in force 
providing for the prevention of fragmenta- 
tion of agricultural holdings or for the fixa- 
tion of ceilings or for the devolution of ten- 
ancy rights in respect of such holdings.” 
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50. In AIR 1968 Madh Pra 247 and 
F. A. No. 13 of 1964, D,- 12-3-1968 (Madh 
Pra), this Court held that the legislation with 
respect to devolution cf Bhumiswami or 
Bhumidhari rights under Section 1£1 of 
Madhya Pradesh Land Revenue Code, 1954 
(Act No. 2 of 1955) was not a legislation with 
respect to tenancy rights cf agricultural hold- 
ings. I would agree with the view tak=n in 
the two Division Bench cases of this Court. 
The question decided in the two rulirgs is 
whether the interest of a Bhumiswami created 
by the Code of 1959 is a tenancy right. This 
question cannot be solved by reference to 
predecessor Acts in different parts of the State 
dealing with interests which have now been 
grouped together zs Bhumiswami. “Many 
types of tenants uncer the predecessor Acts 
have now. become Bhumiswami (see the posi- 
tion in Vindhya Pradesh and Madhya 
Bharat); but it cannot be inferred from this 
that Bhumiswami under the Code of 1959 
is a tenant, for the Code has enlargei the 
interest of previous holders. To decide whe- 
ther Bhumiswami is a tenant of the State, 
reference has to be made to the Code alone 
and not to the historical origin of Baumi- 
swamis. The features that are important in 
the case of a Bhumiswami are that the irterest 
of a Bhumiswami is heritable, it is transfer- 
able, the lessee under him is not a sub-tenant 
and most important of it all is that there 
is no provision in the Act providing for 
ejectment of a Bhumiswami or termination 
of his interest in favour of the Government. 
In case of a lessee or tenant it is usval -to 
find provisions which lay down the condi- 
tions on which the. lessee or tenant cen be 
ejected or his interest comes to an end (see, 
for example, Section 182 (2) and Section 193), 
These features clearly shcw that there is no 
telationship of landlord and tenant becween 
the Government and the Bhumiswami A 
Bhumiswami is called a tenure holder but 
he is not a holder of tenancy ‘rights. The 
words ‘tenure holder’ may include a tenant 
but that does not mean that all tenure helders 
are tenants. The words used in Section 4 of 
the Hindu Succession Act are “devolution of 
tenancy rights’ and, therefore, unles: the 
interest of a Bhumiswamij can be called = ten: 
ancy right he will not be excluded from the 
operation of the Act. 


51. It is well settled by the decision 
of the Supreme Court in Mahadeo v. State 
of Bombay, AIR 1961 SC 1517 that the Jand 
in possession of a Bhumiswami who is a 
tenure holder is in substance an estate. Their 
Lordships of the Supreme Court were’ con- 
sidering whether the rights of a tenure holder 
of the Bhumidhari or the Bhumiswami could 


appropriately be held’ to be an estate. Their 
Lordships observed as’ under :— i 
“Thus, reading the relevant definšions 


along with the provisions of Section 146 of 
the Code it would follow that the Jani in 
possession of the Bhumiswami who is a 
‘tenure-holder is in substance an estate 


Nahar Hirasingh v. Dukalkin (FB) (Dube J.) 
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The petitioners hold ‘lands under the State 
and they pay land revenue for the lands thus 
held by them. Therefore, there is no difficulty 


‘in holding that under the existing law relating 


to land tenures the lands held by them fall 
within the class local equivalent of the word 
“estate” as contemplated by Article 31-A (2) 
(a).” 

Again, the Supreme Court in AIR 1962 SC 
694 pointed out that :— 


“The basic concept of the word “estate” 


is that the person holding the estate should 


be proprietor of the soil and should be in 
direct relationship with the State paying land 
revenue to it except where it is remitted in 
whole or in part. If therefore a term is used 
or defined.in any existing law in a local area 
which corresponds to this basic concept of 
“estate” that would be the local equivalent of 
the word “estate” in that area. It is not 
necessary that there must be an intermediary 
in an estate before it can be called an estate 
within the meaning of Article 31-A (2) (a); 
it is true that in many cases of estates such 
intermediaries exist, but there are many 
holders of small estates who cultivate their 
lands without any intermediary whatever.” 
Their Lordships reiterated the view taken in 
Mahadeo’s case (supra) AIR 1961 SC 1517. 
and stated that by virtue of Sections 145 and 
146 of the Code, the estate held by the peti- 
tioners satisfied the test of the local equi- 
valent of “estate” as contemplated by Arti- 
cle 31-A (2) (a). The tenure-holders under 
Bhumiswami or Bhumidhari rights hold Jand 
directly from the State Government and there 
are no intermediaries. Whatever may have 
been the nature of their rights in the past 
but under the Land Revenue Code they were, 
in effect, the proprietors of the land and 
the rights were not tenancy rights. It, there- 
fore, clearly follows from the decision of 
the Supreme Court that the Bhumiswami is 
not the tenant of the State.’ 


52. As far as Section 151 of the M. 
P. Land Revenue Code, 1954 was concerned, 
the section, in terms, stated that personal 
law would be applicable in the matter of 
devolution of Bhumiswami and Bhumidhari. 
The personal law which governed the Bhumi- 
Swami or Bhumidhari was undoubtedly the 
law prevailing at the time of the devolution 
which included statute law as existing on that 
date. But when we come to Section 164 
of M. P. Land Revenue Code of 1959,- as it 
stood prior to the present amendment. It pro- 
vided its own table of succession and came in 
conflict. with Hindu Succession Act, 1956. 
According to the view expressed by the learn- 
ed Chief Justice, there is no conflict between 
the two provisions as the phrase, “devolution 
of tenancy tights in respect of agricultural 
holdings” occurring in sub-section (2) of Sec- 
tion 4 of Hindu Succession Act has to be 
construed broadly and would include legis- 
lations pertaining to rights of tenure-holders 
such as the Bhumiswamis and Bhumidharis 
with the result that Section 4 (2) would save 
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tbe provisions occurring in the Cede as to 
the devolution of rights of Bhumiswamis 
and Bhumidharis. 


53. The phrase, “tenancy rights in 
respect of agricultural holdings” cannot be 
construed to include tenure holders. like 
Bhumiswamis or Bhumidharis. There is noth- 
ing in the language of Section 4 (2) or in the 
scheme of Hindu Succession Act as would 
tequire construing the tenancy rights in a 
- manner as would necessitate a departure from 
its natural connotation, The scheme of the 
Hindu Succession Act seems to me to exclude 
the devolution of tenancy rights alone from 
the operation of the Act. The reason appears 
to be that because of the divergence of ten- 
ancy rights prevailing in different ‘States and 
the varied incidence to such rights which 
were depending upon numerous factors that 
it was difficult to provide for a uniform law 
with regard to them. The tenancy rights 
would be dependent on the terms of the con- 
tract and the scheme of the local law and 
the usage prevalent there. It was, therefore, 
felt that the devolution in respect of tenancy 
rights should best be left to the local -legis- 
lature which would appreciate the needs of 
making any change in such rights having 
Tegard to the law prevailing there. 

54. The Supreme Court in Mahadeo’s 
case AIR 1961 SC 1517 (supra) has clearly 
indicated that the rights possessed by a 
Bhumiswami were thus of .an owner of a 
land and such rights could be equated with 
an estate. The tenancy rights, on the other 
hand, were the rights to cultivate the land 
as far as permissible under the law. The 
tights of Bhumiswamis could not be equated 
with tenency rights. I have already pointed 
out earlier that the one important feature 
of the Bhumiswami rights was that the Code 
did not provide for the termination of the 
interest by the Government. The: Code did 
not provide for a right of re-entry by the 
State as is -available to a landlord. The 
tights held by the Bhumiswami in earlier 
Acts would not be germane to find out the 
character of the existing rights under the pre- 
sent Act. J am, therefore, of the view that 


Nahar Hirasingb 


it would be doing violence. to the language: 


if any other meaning is assigned to the phrase, 
“tenancy rights.” - a 

55. In AIR 1970 AU 238 it was held 
that under Entry 5 of the List III of the 7th 
Schedule when the Parliament legislated with 
Tespect to personal law, laws made under 
that Entry could not be said to apply to 
any particular property. That Entry merely 
gave the power to determine the personal 
law. It was ‘further observed in that case 
that all laws relating to land and land ten- 
ures were within the exclusive jurisdiction of 
the State Legislature and even personal law 
becomes applicable to land tenures if so pro- 


vided in the State law but it could not over- 


ride State legislation. It was then observed: 


“The Hindu Succession Act, 1956, was 
passed merely to alter the personal law of 


v. Dukalhin (FB) (Dube J.) ALR. 


succession applicable to Hindus. If had os 
teference to any kind of property in parti- 
cular and was not meant to govern rights 
in agricultural tenancies......... Sub-section (2) 
of S. 4 indicates that it was only for the rc- 
movai of doubts that this provision had been 
included. Even without this provision, the 
Act could not apply to agricultural hold- 
ings.” f 


56. With grea: respect, we are unable 
to agree with the above view m Prema Deyi’s 
case (supra). A law prescribing succession to 
any property (whether agricultural land or 
otherwise) falls under Entry 5 in Concurrent 
List IH of the 7th Schedule of the Constitu- 
tion.: This entry not only deals with personal 
law but specifically deais with “wills, intes- 
tacy and succession.” Under the Govern- 
ment of India Act, 1935, Entry 7 in List IH 
covered “wills, intestacy and succession ‘save 
as regards agricultural land” and, therefore. 
law relating to succession of agricultural land 
was outside the power of Central legislature. 
Under the Constitution. the exception as to 
agricultural lands does not find place in 
Entry 5 in Concurrent List, hence legislative 
power on the topic of succession entirely falls 
under this Entry. The exclusion of the 
words, “save as regards agricultural land” 
from Entry 5 in the Concurrent List of the 
7th Schedule of the Constitution is deliberate. 
The Entry 5 in Concurrent List of the 7th 
Schedule of the Constitution is'`tọ be given 
the widest constructicn as including all pro- 
perties without any restriction unless for sume 
reason it is cut down by the terms of the 
Entry itself or by any other parts of the 
Constitution reading it as a whole. It was 
pointed out in Megh Raj v. Allah Rakhia, 
AIR 1947 PC 72 while construing the scope 
of an Entry in the Government of India Act, 
1935 that such an Entry was a part of the 
Constitution and it would, on ordinary prin- 
ciples receive the widest construction unless 
for some reason it was cut down either by 
the terms of the Entry itself-or by other parts 
of the Constitution read as a whole. Thus, 
construing the Entry, it cannot be said that 
it did not apply to agricultural lands. 
Entry ‘18 in List If must be construed not 
to exclude topics specifically dealt in Entry 
5 in Concurrent List IH of the 7th Schedule 
of the Constitution. In case of repugnancy, 
Section 164 of the Code will prevail under 
Art. 254 as it is a later law and as it received 
the assent of the President. The position has 
changed after the amendment of Section 164 
by Act No. 38 of 1961. Under the amended . 
Section: 164, the rights of a Bhumiswami 
would’ be governed in matters of devolution 
by personal. Jaw. Thus, it now fully har- 
monises with the Hindu Succession Act. 


57. I am, therefore, of the view that 
Section 164 of the Mzdhya Pradesh Land Re- 
venue Code, 1959, as it stood before its 
amendment in the year 1961, was a valid 
provision. The rights of Bhumiswamis could]. 
not be equated with tenancy rights in agricul- 
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tural holdings nor the phrase, “tenancy —ights 
in agricultaral holdings” occurting in Sec- 
tien 4 (2) of the Hin-tu Succession Act zovld 
be so construed as to include the temure- 
holders in Bhumiswami rights; with the æsult 
that even a Bhumiswami is not excluded =rom 
the operation of Hindu Succession Act. How- 
ever, Section 164 of the M. P. Land Re-enue 
Code, 1959 would prevail over the Hindu 
Succession Act in so far as it coms in 
conflict. The Second Appzal No. 91 of 1566 
may, therefore, be decided in the light < the 
above observations. 

58. Coming now to the last question 
which arises in the Letters Patent Appeal as 
to whether a female inheriting as a widow 
could be divested of the property after re- 
marriage under sub-section (2) of S. 1@ ‘as 
it stood prior to amendment), it would be 
seen that sub-section (1) provides for de7olu- 
tion of the interest of a Bhumiswami in case 
of his death. Sub-section (2) provide: for 
devolution of interest in case of deaffa or 
remarriage where the interest of a Bhuimi- 
swami is inherited by a female falling wnder 
clauses (a), (b) (c) and such female diss or 
Tematries. Now the word, “Bhumiswar-i” is 
not a word of general import but is a term 
of art whose meaning is defined by the 
Statute. The term has to be construed ac- 
cording to the Land Revenue Code of 1959 
and not as defined in any other enactments. 
Once the word is understood,-as it oug=t to 
be as provided by the Land Revenue Code 
of 1959, there is no difficulty in constcuing 
Section 164. ` 


59. Both the sub-sections are in- 
dependent provisions and sub-section G) is 
not a proviso to sub-section (1). However, 
the interest of a Bhumiswami dealt with in 
both these sub-sections is the interest created 
for the first time by Section 158. Althouzh 
in nomenclature certain holders in Mata- 
. koshal under the Code of 1954 were also 
known as Bhumiswamis but from this fact 
it cannot be said that those persons held 
that interest which is created by Section 158 
of the Code of 1959. Different types of 
holders in different regions who are nen- 
tioned in Section 158 become Bhumisvamis 
under the Code only from its commence- 
ment. The expression “interest of a Bhumi- 
swami” in Section 164 must refer to the melts 
conferred and liabilities imposed by or wader 
the Code on Bhumiswami as is clear rom 
Section 158. “The interest of a Bhumisw=mi” 
with which Section 164 deals is this interest 
created by the Code and this did not exist 
before. Sub-section (2) of Section 164 ap- 
plies when the interest of Bhumiswami is 
inherited by a female and that female dies 
or remarries. Now, if the interest ef a 
Bhumiswami to which reference is made nere 
is one created by the Code, the female feling 
under the above description must be one who 
has inherited after the coming into force of 
the Code, for it is impossible to say that any 
}person could inherit the interest which is 
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created by the Code before its enactment. 
Thus, the case of a female who had inherited 
hefore the Code does not fall under sub- 
section (2) even if she dies after the Code. 
But her case will fall under sub-section (1). 
60. I would thus agree with the con- 
clusions arrived at by my learned brother 
‘Raina, J. though on different grounds, J 
would also uphold that the Letters Patent 
Appeal is liable to be dismissed with costs. 
BY THE COURT: 


61. In accordance with the majority 
view expressed in separate Opinions, this ap- 
peal fails and is accordingly dismissed with 
costs. ` ` 

Appeal dismissed. 
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Index Note:— (A) Motor Vehicles Act 
(1939), S. 110-A — Application under against 
Government — Notice under S. 80, Civil 
P. C. not necessary — (X-Ref :— Civil P. C. 
(908), S. 80). 

Brief Note:— (A) Under the Motor . 
Vehicles Act no provision is made regarding 
any procedure to be followed before presenta- 
tion of the claim before the Claims Tribunal. 
The only antecedent procedure prescribed is 
that the application should be filed within a 
specified period. What procedure is to be 
followed by the Claims Tribunal is. left to 
its discretion: subject to rules framed by the 
State in that behalf. No rules have been 
made so as to apply Section 80 of the Code 
of Civil Procedure to the proceedings before 
the Claims Tribunal if a claim is made against 
the Government. The provisions of the Code 
of Civil procedure have been made applic- 
able only to the extent of taking evidence on 
oath, enforcing the attendance of witnesses 
and compelling of discovery and production 
of documents etc. It cannot, therefore, be 
said that Section 80 of the Code becomes 
automatically applicable to the proceedings 
before the Claims Tribunal. Hence notice 
under Section 80, Civil P. C. is not necessary 
for an application for compensation when 
filed under Section 110-A of the Motor Vehi- 
cles Act against the Government before a 
Claims Tribunal constituted under the Act. 
Observations in 1967 ACC CJ 214 (Madh. 
Pra), Held to be obiter. (Paras 9, 11) 
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EDITORIAL NOTE 


A notice under Section 80, Civil P. C 
is a condition precedent for maintainability 
cf a suit against the Government. Sec- 
tion 110-A of the Motor Vehicles Act (1939) 
provides for an application for compensa- 
tion arising out of an accident of the nature 
specified in Section 110 (i) of the Act. The 
issue involved in the present Full Bench deci- 
sion is whether when such an application is 
made against the Government the provisions 
of Section 80, Civil P. C. are attracted. The 
question is of first impression and there is no 
direct previous decision of any Court on the 
point. In 1967 ACC CJ 214 (DB) decided ear- 
lier the point was not directly before the Divi- 
sion Bench as a notice under Sec. 80 had 
already been issued in the case but the Divi- 
sion Bench had negatived the claim for com- 
pensation in excess of the amount shown in 
the notice under Section 80, Civil P. C. as 
being without the statutory notice. Sec- 
tion 110-C of the Motor Vehicles Act pro- 
vides for procedure to be followed by Claims 
Tribunal in disposing of the application 
under Section 110-A. The Full Bench with- 
out deciding the question whether an appli- 
cation under Section 110-A of the Motor 
Vehicles Act is a suit within the meaning of 
Section 80, Civil P. C. has held that as no 
rules have been made under Section 110-C 
(1) applying Section 80, Civil P..C. to claims 
against Government such a notice was not 
necessary in the present case. For further 
information See A. I. R. Commentary on 
Section 80, Civil P. C. and notes under Sec- 
tion 110-A to Section 110-C, Motor Vehicles 
Act. (A. I. R. Manual — Third Edn.) 
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R. J. BHAVE, J.:— A Division Bench 
consisting of Honourable Justice Oza and 
Honourable Justice Vyas has referred the 
following question for our decision, namely— 


of India (FB) (Bhave J.) A.LR. 


“Whether notice under Section 80, Civil 
P. C. is necessary for.an application. for com- 
pensation when filed under Section 110-A of 
the Motor Vehicles Act before a Claims Tri- 
bunal constituted under the Act?” 


2. The facts of the cease are that the 
appellant’s daughter Rampyari Bai, aged about 
12 years, was injured on 22nd November, 
1966 as a result of a motor accident and 
subsequently died. The Motor’ Vehicle No. 
DD-4083 belonged to the Defence Services 
of the Government cf India. The appellant, 
therefore, preferred 2 claim under S. 110-A 
of the Motor Vehicles Act for grant of com- 
pensation against the driver of the motor 
vehicle as also the Union of India on the 
ground that the vehicle was driven by the 
driver rashly and negligently causing the as- 
cident. Amongst other grounds of defence, 
a plea was raised on behalf of the Union of 
India that the claim was not tenable, as a 
notice under Section 80, Civil P. C. was not 
served on the Union of India. It may be 
noted at this stage that the name of the 
driver was deleted from the array of the 
respondents, as his whereabouts were not 
known, and only the Union of India remain- 
ed as the contesting party. The Claims Tri- 
bunal framed a preliminary issue on the said 
Objection to the effect— 


“Whether the claim petition cannot be 
entertained for want of a notice under Sec- 
tion 80, Civil P. C.?” 


The Claims Tribunal, relying on the decision 
in M. P. State Road Transport Corporation 
v. Munnabai, 1967 ACC CJ 214 (Madh Pra) 
came to the conclusion that a notice under 
Section 80, Civil P. C. was mandatory. In 
this view of the matter, the claim of the ap- 
pellant was dismissed with costs. The ap- 
pellant, therefore, preferred an appeal before 
this Court. 


3. When the matter came for hearing 
before the Division Bench, it was urged on 
behalf of the appellant that Section 80, Civil’ 
P. C. applied only to a “suit instituted against 
the Government; and inasmuch as the pro- 
ceedings before the Claims Tribunal could 
not be said to be initiated by a suit, the pro- 
visions of Section 80, Civil P. C. were not 
attracted. It was also urged before the Divi- 
sion Bench that the Claims Tribunal was not 
a “Civil Court and, as such, Section 80, 
Civil P. C. was not attracted. In support, 
reliance was placed on Khairunnissa v. Muni- 
cipal Corporation. Bombay, 1966 ACC CJ 
37 (Bom) and Bhagwat Singh v. State of 
Rajasthan, AIR 1964 SC 444. It was also 
urged on behalf of the appellant that in 1967 
ACC CJ 214 (Madh Pra) (supra) the observa- 
tion that a notice under Section 80, Civil 
P. C. is mandatory was obiter in nature 
and was not binding. 


4, On behalf of the respondent Union, 
it was urged that although the petition for 
compensation ‘has bean described as an “ap- 
plication” under Section 110-A of the Motor 
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Vehicles Act, it is. as a matter of fact, a 
“plaint.” It was also urged that the Claims 
Tribunal was, in fact, a “Civil Court” con- 
stituted to decide the claims arising cut of 
motor accidents. Though its’ jurisdictioa was 
limited, it was still a Civil Court. Reliance 
was placed on Sawai Singhai v. Union of 
India, AIR 1966 SC 1068. It was also urged 
that the observation in 1967 Acc CI 214 
(Madh Pra) (supra) was not in the nature of 
obiter and that the decision was bindimg on 
the Division Bench. 


5, The Division Bench held that the 
claim petition presented before the Claims 
Tribunal could not be equated -with a 


“plaint.” The expression “suit” occurring in | 


Section 80, Civil P. C. is nowhere defimed in 
the Code. Section 26 of the Code onl~ pro- 
vides that every suit shall be instituted by 
the presentation of a plaint or in such other 
manner as may be prescribed. It waz held 
that the expression “in such other manner as 
may be prescribed” has again refererce to 
the rules made under the Code. Hence, the 
presentation of the suit contemplated under 
the Code was before a Civil Court, the pro- 
cedure before which wes governed ty the 
Code and that though the words “suit” and 
“plaint” were nowhere defined, any applica- 
tion before any Tribunal could not be treated 
as a “suit.” 


6. The Division Bench further held 
that a Tribunal constituted under the Motor 
Vehicles Act, Section 110-A is not a “Civil 
Court” as under Section 110-C only the power 
of taking evidence on oazh and enforcing the 
attendance of witnesses has been corferred 
on the Tribunal and the whole Code is not 
made applicable to its procedure. In sapport 
of the above findings, the Division Bench 
relied on the decisions in Khairunnissa_v. 
Municipal Corporation, Bombay, 19€6 Acc 
CJ 37 (Bom) (supra); Bhagwat Singh v State 
of Rajasthan, AIR 1964 SC 444 (supra) and 
Firm Ramsukh Saligram v. Moranmal, (LR 
(1955) Madh Bha 413). 

7. In 1967 Acc CJ 214 (Madh Pra) 
(supra) a notice under Section 80, Civil P. C. 
was, in fact, served on the Corporation and 
the question as to whether a notice under 
Section 80, Civil P. C. was obligatory r. not 
was not directly involved in that case But 
the Division Bench of this Court disalowed 
‘the claim to the extent it was in excess of 
-the claim mentioned in the notice under Sec- 
tion 80, Civil P. C. and in that context it was 
observed in that case: 

“As such, it can be asserted that the res- 
pondents not having made any larger claim 
in the notice, their claim for an excess amount 
would be without any statutory notice. At 
the time the notice was given, the Madhya 
Bharat Roadways was a department of the 
State Government and a notice unde> Sec- 
tion 80, Civil P. C. was mandatory.” 

It was, therefore, held that the abovesaid ob- 
servation could not be ignored ‘as obiter 
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inasmuch as on the finding that a notice 
under Section 80, Civil P. C. was mandatory 
the claim in excess of the one mentioned in 
the notice was negatived. As the Division 
Bench was not aggreeing with the view ex- 
pressed: in the case of 1967 Acc CJ 214 
(Madh Pra) (supra), it referred the abovesaid 
question for decision of a larger Bench. * 

8. From the facts narrated above, it 
is quite clear that two important questions 
arise for our decision. The first question is 
whether the Claims Tribunal is a “Civil Court” 
and even if it is a Civil Court, whether the 
provisions of Section 80, Civil P. C. are at- 
tracted in this case. On a difference of 
opinion between Honourble S. B. Sen, J. 
and Honourable Raina, J. as to whether a 
revision under Section 115, Civil P. C. les 
against an order of the Claims Tribunal con- 
situted under the Motor Vehicles Act, the 
matter was referred to one of us (Bhave, J.) 
Sen, J. was of the opinion that the Claims 
Tribunal was a Civil Court and, as such, 
Section 115, Civil P. C. was attracted. Raina, 
J., on the other hand, took the view that it 
hio not a Civil Court. On reference, it 
eld: 


“A tribunal constituted under any statute, 
by whatever name it is described, would be 
treated as a ‘Court of Judicature’ if it is 
called upon to discharge the judicial functions 
of the sovereign State, untrammelled by ex- 
ecutive considerations, and in reaching its 
conclusions it is required to follow the well- 
recognised judicial principles. There may be 
Civil Courts which enjoy general jurisdiction 
to decide all civil disputes between indivi- 
duals inter se or between citizens and the 
State, and there may be Civil Courts whose 
jurisdiction is confined to certain specified dis- 
putes and in that sense they are somewhat 
different from the general Civil Courts esta- 
blished in the country. But the Special 


- Courts still maintain their character as Civil 


Courts in spite of the fact that the matters 
entrusted to those special Courts are excluded 
from the general jurisdiction of the regular 
Civil Courts and that the provisions of the 
Code of Civil Procedure would apply to the 
proceedings of the Special Courts also unless 
specifically excluded.” Krishna Gopal v. 
Dattatraya, 1972 MPLJ 485 = (AIR 1972 
Madh Pra 125). ; 

In face of the abovesaid decision, Shri R. C. 
Mukati, who appeared for the appellant, did 
not press very seriously the point that the 
Claims Tribunal was not a Civil Court. It 
may be mentioned that in Maghanamal v. 
Moolchand, 1962 MPLJ 112 = (AIR 1961 
Madh Pra 193), Shiv Dayal, J. had also held 
that the Tribunal appointed under Section 4 
of the Displaced Persons (Debts Adjustment) 
Act, 1951 was a Civil Court amenable to the 
revisional Jurisdiction of the High Court under 
Section 115 of the Code of Civil Procedure. - 
We may also refer to the decision in Hayat- 
khan v. Mangilal, 1971 Jab LJ 597 = (AIR 
1971 Madh Pra 140) wherein it was held 
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that a claim petition under Section 110-A 
of the Motor Vehicles Act is a petition which 
for all material purposes is like a plaint per- 
taining to the dispute ordinarily triable in 
Civil Court; and that if the claimant is a 
minor on the date of the accident, he will 
be entitled to the benefit of Section 6 of 
the Limitation Act. In that case, reference 
was made to Section 2 (1) of the Limitation 
Act which states that “suit” does not include 
an appeal or an application. Hence it was 
held that the word “suit” as contemplated 
under the provisions of the Limitation Act 
has a wider meaning than the one which can 
be attributed to “suit” under the Code of 
Civil Procedure. In this view of the matter, 
it was held that Section 6 of the Limitation 
Act was applicable to the proceedings before 
the Claims Tribunal which were initiated by 
a suit as contemplated under Section 2 of 
the Limitation Act, if not under the Code of 
Civil Procedure. On similar considerations, 
in another case, Section 5 of the Limitation 
Act was applied to the proceedings before 
the Claims Tribunal. It must, therefore, be 
held that the Claims Tribunal is a “Civil 
Court.” 


9, On the footing that the Claims Tri- 
bunal is a Civil Court it must be further, 
seen whether Section 80 of the Code of Civil 
Procedure is attracted when a claim is pre- 
ferred before the Tribunal against the State 
or a public servant. In 1972 MPLJ 485 = 
(AIR 1972 Madh Pra -125) (supra) it has al- 
ready been pointed out that when special 
Courts are established by a sovereign State, 
the provisions of the Code of Civil Procedure 
become applicable to the proceedings of those 
Courts unless specifically excluded. Under 
Section 110-A of the Motor Vehicles Act 
an application for compensation is required 
to be presented before the Claims Tribunal 
within the specified period. Section 110-C 
provides that the Claims Tribunal may, sub- 
ject to any rules that may be made in this 
behalf, follow such summary procedure as 
it thinks fit, aad it further provides that the 
Claims Tribunal shall have all the powers 
of a Civil Court for the purpose of taking 
evidence on oath and of enforcing the atten- 
dance of witnesses and of compelling the dis- 
covery and production of documents and 
material objects and for such other purposes 
as may be prescribed; and the Claims Tri- 
bunal shall be deemed to be a Civil Court 
for all the purposes of Section 195 and 
Chapter XXXV of the Code of Criminal Pro- 
cedure. This provision clearly shows that the 
procedure to be followed is entirely left to 
the discretion of the Claims Tribunal and it 
would exercise the powers of the Civil Court 
conferred on it under the Code of Civil Pro- 
cedure for taking evidence on oath, _enforc- 
ing the attendance of witnesses and discovery 
and production of documents etc. The rules 
framed under the Motor Vehicles Act do not 
also make the Code of Civil Procedure. as 
such applicable to the procedure to be follow- 
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ed by the Claims Tribunal. In State of 
Seraikella v. Union cf India, AIR 1951 SC 
253 it was held by Mahajan, J. (as his Vord- 
ship then was): 


“By Section 204 of the Government of 

India Act exclusive original Jurisdiction was 
conferred on the Federal Court in respect of 
suits between States and States which were 
outside the ken of the Code of Civil Pro- 
cedure. By Section 214 of the Government 
of India Act, the Federal Court was autho- 
tised to make its own rules of procedure. 
The Code in Section 4 has enacted that it 
does not affect any special jurisdiction or 
special forms of procedure. Rule 5 of the 
Federal Court Rules framed under Sec, 214 
of the Government of India Act lays down 
in clear and unambiguous language that none 
of the provisions of the Code of Civil Pro- 
cedure shall apply to any proceedings in the 
Federal Court unless specifically incorporat- 
ed in these rules. The provisions of Sec- 
tion 80 have not been incorporated in the 
rules and that being so, Section 80 cannot 
affect suits instituted in the Federal Court 
under Section 204 of the Government of 
India Act, 1935.” [P. 266] 
The contention of ‘the Attorney General that 
the condition precedent for instituting a suit 
laid down in Section 80 was not a matter of 
procedure falling within the ambit of Sec- 
tion 214 of the Government of India Act and 
that the Federal Court could not make rules 
eliminating the condition precedent laid down 
in Section 80 before a suit could be instituted 
against the Government was repelled. It was 
held by his Lordship : 

WS anis this contention is not sound. Sec- 
tion 214 lays down that the Federal Court 
may from time to time with the approval 
of the Governor General make rules of 
court for regulating generally the prac- 
tice and procedure of the Court. ‘Prac- 
tice’ in its larger sense like procedure, 
denotes the mode of proceeding by which 
a legal right is enforced, as distinguish- 
ed from the law that gives and defines 
the right. ‘Procedure’ as defined in 
Wharton means the mode in which suc- 
cessive steps in litigation are taken, It | 
seems to me that what is enacted in Sec- 
tion 80 is the first step in litigation be- 
tween the parties when the cause of ac- 
tion is complete. Section 80 in effect pro- 
vides that an advance copy of the plaint- 
should be served or. the defendant and 
no suit should be instituted in Court un- 
til the expiry of two months after such 
service. Section 80 does not define the 
rights of parties or confer any rights on 
the parties. It only provides a mode of 
procedure for getting the relief in res- 
pect of a cause of action, It is a part of 
the machinery for obtaining legal rights, 
ie. machinery as distinguished from its 
products.” (P. 266). 

The situation in the present case is not. 
in any way different. What procedure is 
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to be followed by the Claims Tribumal is 
eft to its discretion subject to rules 
framed by the State in that behalf. We 
have already pointed out that no rules 
have been made so as to apply Sectien 80 
of the Code of Civil Procedure to the 
proceedings before the Claims Tribunal. 
The provisions of the Code of Civil Pro- 
cedure have been made applicable only 
to the extent of taking evidence on 2ath, 
enforcing the attendance of witnesses 
and compelling of discovery and prcduc- 
tion of documents etc. It cannot, there- 
fore, be said that Section 80 of the Code 
becomes automatically applicable tc the 
proceedings before the Claims Tribunal. 
In this connection, reference may be 
made to a decision of the Division Eench 
of the Bombay High Court in the Em- 
ployees’ State Insurance Corporetion, 
Bombay v. Bharat Barrel and Drum 
Manufacturing Co. Pvt. Ltd, AIR 1967 
Bom 472. Section 96 of the Emplo ees’ 
State Insurance Act, 1948, empowers the 
State Government to make rules for cer- 
tain matters including the procedure to 
be followed in proceedings before the 
Employees’ Insurance Courts and for exe- 
cution of orders made by such Courts, In 
exercise of the abovesaid powers the 
State Government had framed Rule 17 
which provided that every applicaticn to 
the Court shall be brought within 12 
months from the date on which the cause 
of action arose or, as the case may be, 
the claim became due. This Rule was 
challenged on the ground that it was in 
excess of the powers conferred on the 
State Government inasmuch as Section 96 
only euthorised freming of rules for the 
protedure to be followed in proceecings 
before such Courts, thai is to say, efter 
the proceedings were initiated and not 
for any antecedent activity. This conten- 
tion was upheld by the Bombay High 
Court and the Rule was struck down. 
While discussing this matter, it was ob- 
served by the Bench: 


“There can be no dispute that the 
law of limitation is a procedural or ad- 
iectival law and is not a part of substan- 
tive law. It is procedural or adject.val, 
because it regulates the manner in wnich 
substantive rights can be enforcec by 
judicial action. In that sense the impugn- 
ed Rule 17 is clearly a procedural tule. 
That does not, however, mean that the 
rule is a part of ‘the procedure to be fol- 
lowed in proceedings’, on which topic the 
State Governments have been empover- 
ed by Section 96 (1) (b) to make rules. In 
deciding a case a Court has to apply oro- 
cedural law as well as substantive _aw. 
But it is clear that the whole of the pro- 
cedural law is not on that account a art 
of the procedure ‘followed’ by a Cart. 
An illustration may help in making this 
distinction clear, In this very Act there 
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is Section 80 which lays down that an 
Employees’ Insurance Court shall not 
direct the payment of any benefit to a 
person unless he has made a claim for 
such benefit in accordance with the regu- 
lations made in that behalf, within twelve 
months after the claim became due, Mn 
Nariman referred in this connection to 
the regulation making powers of the Cor- 
poration under Section 97 (2) (vili) and 
argued, quite rightly, that Section 80 re- 
quires an employee to make a claim 
within twelve months to the Corporation 
for any benefit which is receivable by 
him under the Act, and that the making 
of such a claim to the Corporation is a 
condition of the maintainability of his 
application in an Employees’ Insurance 
Court. Now, Section 80 is clearly a pro- 
cedural section, for it regulates the man- 
ner in which a person should proceed to 
secure the payment of any benefit to 
which he may be entitled under the Act. 
It. cannot, however, be claimed that be- 
cause Section 80 is procedural in charac- 
ten it is a part of the procedure to be 
followed in proceedings before an Em- 
ployees’ Insurance Court. Another in- 
stance is of Section 80 of the Code of 
Civil Procedure which requires a notice 
to be' given to the Government or a pub- 
lic officer before filing a suit against 
them. That section is also procedural, ‘but 
it cannot be held to be a part of the pro- 
cedure to be followed in a proceeding 
before a Court.” (P. 477), 


From the decision of the Bombay 
High Court it is clear, that a distinction 
is made between the procedure that a 
party may be required to follow as a 
condition precedent for instituting the 
proceedings, and the procedure that a 
Court is required to follow after the pro- 
ceedings are instituted. Now, under the 
Motor Vehicles Act no provision is made 
regarding any procedure to be followed 
before presentation of the claim before 
the Claims Tribunal. The only antecedent 
procedure prescribed is that the applica- 
tion should be filed within a specified 
period. As to the procedure that is to be 
followed by the Claims Tribunal, the 
same is entirely left to its discretion sub- 
ject to rules made by the State Govern- 
ment and the indications given in sub- 
section (2) of Section 110-C of the Motor 
Vehicles Act, In this view of the matter, 
we are inclined to hold that the provi- 


. sions of Section 80 of the Code of Civil 


Procedure are not attracted in the matter 
of filing a claim petition before the 
Claims Tribunal constituted under the 
Motor Vehicles Act. We may observe that 
in M. P. State Road Transport Corpora- 
tion v. Munnabai (supra) the question 
whether Section 80 of the Code of Civil 
Procedure was attracted in the claim 
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proceedings was not directly before that 
Court. The Division Bench proceeded on 
the assumption that the provisions of 
Section 80 were attracted and on that 
basis the claim of the respondents was 
confined to the amount mentioned in the 
notice. As there is no discussion of the 
point involved, it is not necessary to say 
anything further on that matter, 


10. In the view we have taken it 
is net further mecessary to decide as to 
whether the claims petition can be equat- 
ed with a ‘plaint’ and in that sense whe- 
ther it can be said that the proceedings 
before the Claims Tribunal are by way 
of a suit or not. 


11. Our answer 
referred to us is: 

“Notice under Section 80, C.P.C. is 
not necessary for an application for com- 
pensation when filed under Section 110-A 
of the Motor Vehicles Act, before a 
Claims Tribunal constituted under the 
Act,” 


to the question 


Answer accordingly, 
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and others, Petitioners v. Ramchandra 
Narayan Kokil and others, Opposite Par- 
ties, : 


Misc. Petn, No. 70 of 1972, D/- 30-1- 
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Index Note:— (A) Constitution of 
India, Art. 226 — Alternative remedy — 
Election of Managing Committee of So- 
ciety (which was postponed by President 
on some pretext or the other) held after 
expiry of statutory period — Assistant 
Registrar by impugned order directing 
seizure of entire records of the Society 
and sealing of its office after newly elect- 
ed Managing Committee took charge of 
management — Is the existence of alter- 
native remedy by way of appeal a ground 
for dismissing the petition? No. 


Brief Note:—(A) The petition was filed 
before the expiry of the period of limi- 
tation prescribed for an appeal, In case 
the petition was dismissed, the petitioners 
would have been left with no remedy and 
such a result would not be desirable in 
view of the peculiar facts and circum- 
stances of the case. (Para 9) 


Index Note:— (B) Co-operative So- 
cieties — M. P. Co-operative Societies 
Act (1960), S. 64 — Whether a dispute 
arising as a result of the order of the 
Assistant Registrar under Section 57 (a) 
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- 41. However, 


A.L R. 


(directing seizure of the records of the 
Society) is covered by Section 64? No. 

. Brief Note:— (B) The adjudication of 
disputes falling under Section 64 is to be 
made by the Registrar himself, There- 
fore, a dispute to which the Registrar 
himself is one of the parties cannot be 
treated as one falling within the ambit 
of Section 64. As a result the machinery 
provided by Section 64 for adjudication 
of disputes falling thereunder would not 
be an efficacious remedy in such a case. 


(Para 9) 
: Index Note:— (C) Co-operative So- 
cieties — M. P. Co-operative Societies 


Rules (1962), R. 41, Cls. (13) and (26) — 
Is the election of Managing Committee 
taking place in absence of the Returning 
Officer (nominated for the purpose) an 
invalid election? No. 

Brief Note:— (C) S. 49 (3) of the 
Act which enables the Asst. Registrar or 
his nominee to attend the annual general 
meeting does not enable him or his mo~ 
minee to preside over the meeting or to 
regulate its conduct. The Returning Off- 
cer has authority only to attend the meet- 


. ing and discharge the functions contem~ 


plated by clauses (13) and (26) of Rule 
none of the provisions 
enable him to declare the results nor is 
he required to sign the minutes under 
Rule 38. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1967 SC 295 = (1966) Supp SCR 311, 

Barium Chemicals Ltd, v. Company 

Law Board 12 

A. S. Garg, for Petitioner. 

J. S. VERMA, J.:— This petition 
under Article 226 of the Constitution of 
India relates to the affairs of Sewa Saha~ 
kari Sanstha, Mahagarh, a primary cre~ 
dit society duly registered under the 
M. P. Co-operative Societies Act, 1960 
(hereinafter referred to as the Act). The 
petitioners seek to have the order, dated, 
22-6-1972 (Annexure X to the petition) 
issued by the Assistant Registrar, Co- 
operative Societies, District Mandsaur 
quashed hereby. By this order purporting 
to be made under Section 57 (a) of the 
Act, the Assistant Registrar has directed 
the Co-operative Extension Officer, Dis- 
trict Mandsaur (respondent No. 2) ta 
seize the entire record of the Society 
from the petitioners and to hand over the 
same thereafter to Bhawani Shankar 
(respondent No. 3), who has been describ- 
ed as the President of the Society. 


2. At the very outset, we are con- 
strained to observe that the undisputed 
facts placed before us do disclose a shock- 
ing state of affairs in respect of the 
management of the Society and it is clear 
that notwithstanding such fects being 
brought to the netice of the Assistant 
Registrar, no action was taken by the As- 
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sistant Registrar to put an end to the 
highhanded manner in which the atairs 
of the society were being managed by 
respondent No. 3 Bhawani Shankar, who 
had been elected es the President of the 
Society at the end of 1967. We have no 
doubt that but for such inaction of the 
Assistant Registrar, which must be attri- 
buted at least to his callous indifference 
if mot active complicity with the respon- 
dent No. 3 Bhawani Shankar, the situa- 
tion which resulted therefrom and has 
ultimately occasioned this petition, vould 
not have arisen. 


3. On 31-12-1967. the Boarc of 
Directors of the Society was elected and 
respondent No. 3 was made its President. 
The first annual general meeting was 
then held on 2-10-1968. Admittedly the 
term of the Board of Directors was for 
a period of three years so that the term 
of the Board of Directors elected on 
31-12-1967 including the President and 
the Vice-President was to expire on 
31-12-1970. According to Section 43 of 
the Act, the Society was required tc call 
the annual general meeting within a 
period of 12 months from the date o? last 
annual general meeting and if the term 
of the Committee was to end within a 
period of three months from the date of 
the annual general meeting, then the 
election of the members of the Commit- 
tee had also to be held therein. It is 
strange that after the first annual zene- 
ral meeting of the society, which was 
held on 2-10-1968, the next annual zene- 
ral meeting was admittedly held oniy on 
11-6-1972 and during the period inter- 
vening either no such meeting was called 
or if it was called the President Bhewani 
Shankar (respondent No. 3) adjourned 
it on some pretex: or che other, which, 
in our opinion, was no justification for 
postponing the annual general me2ting. 
During this period, the petitioners 
brought the dereliction of this dutr on 
the part of the Pr2sident to the notice of 
the authorities but, as already  szated, 
they remained silent on the issue, Dbvi- 
ously such conduct on the part of the 
authorities assisted the respondent No. 3, 
Bhawani Shankar in deferring the call- 
ing of the annual general meeting ~ill it 
was held on 11-6-1972. 


6. By the notice, dated 10-€-1972 
(Annexure L to the petition), the annua! 
general meeting was called for 11-6-1972, 
wherein the last item of the agend: was 
relating to holding of the election which 
had been long overdue. It may be re- 
iterated here that the term of the Board 
of Directors including that of the Presi- 
dent and the Vice-President had expired 
on 31-12-1970 so that tne persons elected 
on 31-12-1967 continued to hold office 
after 31-12-1970 simply because the an- 
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nual general meeting had not been call- 
ed by respondent No. 3 till 11-6-1972. 
There is no dispute that when the meet- 
ing commenced on 11-6-1972 under the 
Presidentship of respondert No. 3, the 
business relating to first six items of the 
agenda was duly transacted. However, 
when item No. 7 which was the last item 
of the agenda was reached, which related 
to the election and some of the elections 
had been held so that the stage for elect- 
ing the members of the Managing Com- 
mittee ie. the Board of Directors includ- 
ing the President and the Vice-President 
was being reached, the meeting became 
disorderly and led probably even to some 
violence. The role attributed to the indi- 
viduals, who caused such disturbance in 
the meeting is, however, disputed. Res- 
pondent No. 3, who was presiding over 
the meeting appears to have then left 


- the meeting along with some of his fol- 


lowers but before he left, respondent 
No, 3 took the minutes book from the 
Manager and is alleged to have said that 
the proceedings of the meeting were be- 
ing ‘cancelled. Thereafter the minutes 
book, which had been handed over to 
Constable No. 274 Brijlal, who was on 
duty, was given to the members who con~ 
tinued to remain at that place. It also 
appears that the remaining members 
continued to hold the meeting and com~ 
pleted the elections, 


5. After respondent No. 3 Bha- 
wani Shankar had left that meeting, it 
appears that the meeting was continued 
by 107 members of the Society and the 
proceedings of this latter part of the 
meeting are contained in Annexure N to 
the petition, which is a record of these 
latter proceedings of the meeting on 
11-6-1972 being signed by the 107 mem- 
bers who took part therein, out of the 
161 members, who had intially been pre- 
sent when the meeting had commenced 
that day. A report of the incident which 
led to the disruption of the meeting in 
between was made by Kanhaiyalal, Ma- 
nager of the Society to the Police soon 
after the incident and the same was 
handed over to Constable No. 274, Brij- 
lal, who was on duty at that place. 


6. There is some dispute with rex 
gard to the actual action taken by Bha- 
wani Shankar respondent No, 3 before ha 
left the meeting along with his followers. 
According to the respondents, the meet- 
ing had been adjourned by its President 
Bhawani Shankar, respondent No. 3 be- 
fore he left, whereas, according to the 
petitioners, respondent No. 3 Bhawani 
Shankar snatched the minutes book from 
the Society’s Manager Kanhaiyalal and 
left that place, Im short, the dispute is 
whether respondent No. 3 had actually 
adjourned the meeting before he left it 
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or not, In view of the conduct of respon- 
dent No. 3 in avoiding the meeting for 
several years without amy cogent reasons 
and the further fact that he was admit- 
tedly opposed by a majority of 107 mem- 
bers out of 161 members present at the 


meeting, as also the undisputed facts 
with regard to what transpired at the 
meeting, we are inclined to accept the 
petitioner’s version with regard to the 


manner in which respondent No. 3 left 
the meeting. We are, therefore, unable 
to accept the respondents’ contention 
that there was a regular adjournment of 
the meeting before respondent No. 3 left 
the same, Admittedly, there was no want 
of quorum as prescribed by Rule 37 of 
the Madhya Pradesh Co-operative So- 
cieties Rules, 1962 (hereinafter referred 
to as the Rules) and the adjournment 
was not made by the President to any 
specified date, which may have been an- 
nounced. The only reason why respon- 
dent No. 3 appears to have thought it fit 
to leave the meeting, as is evident from 
the record, was that respondent No. 3 
Bhawani Shankar was not able to have 
his views accepted by the considerable 
majority of the members present at the 
meeting, We have no hesitation in hold- 
ing that having failed in his attempt to 
win over the majority to his side, respon- 
dent No. 3 was looking for a pretext to 
avoid the election and for that reason 
alone he left the meeting in an attempt 
to avoid the elections, which, would have 
undoubtedly ousted him from the office 
that he has held till then. From the re- 
cord, we do not find any reason why the 
meeting should have been adjourned nor 
has any provision of law being pointed 
out to us, which conferred any right on 
respondent No. 3 to adjourn the meeting 
at that stage. Rule 37 of “he Rules per- 
mits adjournment of the meeting by the 
President for want of quorum and that 
provision was clearly not available since 
admittedly the number of members pre- 
sent was much larger than the quorum 
requisite for holding the meeting. 


T; The meeting which continued 
after respondent No. 3 Bhawani Shankar 
had left the same, elected the President 
and the Vice-President and the Members 
of the Board of Directors as required by 
the last item of the agenda of that meet- 
ing. This latter part of the meeting was 


held after duly electing the President in’ 


view of the fact that its President Bha- 
wani Shankar respondent No. 3 had al- 
ready left the meeting. Rule 36 of the 
Rules lays down that in the absence of 
the President and the Vice-President a 
member elected by the members present 
at the meeting shall preside over the 
same, Admittedly, the President and the 
Vice-President till then had left the 
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meeting so that by virtue of this rule the 
members present at the meeting were 
competent to elect a person from amongst 
them to preside over the meeting from 
that stage and this was actually done. A 
copy of these proceedings was forwarded 
also to the Assistant Registrar, Co-opera- 
tive Societies, District Mandsaur. There- 
after at about 4 P.M. the same day the 
newly elected President, the Vice-Presi- 
dent and the Board of Directors took 
charge of the management of the Society. 
Further meetings of the newly elected 
Board of Directors were held on 14-6- 
1972 and 19-6-1972, copies of the proceed- 
ings of which were also sent to the As- 
sistant Registrar, Co-operative Societies. 
A letter dated 15-6-1972 (Annexure U to 
the petition) was sent by the Assistant 
Registrar to the President of the Society 
Stating that the report of the Returning 
was some 
fight in the general meeting on account 
of which he had stayed the election, Ac- 
cordingly, the Assistant Registrar direct- 
ed that the record cf the Society should 
not be given to any one until elections 
were held again. This communication was 
to the President of the Society by Office 
and not by name. At this stage, it is rele- 
vant to state that the Returning Officer, 
as appears from his report, stated that 
the elections had been stayed by him after 
the disturbance even though he has fur~ 
ther stated in that report that the meet- 
ing continued thereafter under the Pre- 
sidentship of a new President elected 
from amongst the members present at the 
meeting. No provision has been pointed 
out to us which could empower the Re- 
turning Officer to stay the election or to 
adjourn the meeting, Clauses 13 and 23 
of Rule 41 of the Rules which are parti- 
cularly relevant for this purpose clearly 
indicate that the Returning Officer has no 


authority to regulate the proceedings 
and that he is present at the general 
meeting only to watch the proceedings 


relating to election and to supervise the 
same. This being so, the Returning Offi- 
cer, even assuming that he was duly ap- 
pointed had clearly no power to adjourn 
the meeting or to stav the elections. For 
this reason, the Returning Officer having 
also decided to leave the meeting even 
though the same was continued, his ab- 
sence has not been shown to vitiate the 
elections for contravention of any provi- 
sion of law. 


8. On 22-6-1972, the Assistant 
Registrar issued the impugned order (An- 
nexure X) directing the seizure of the 
entire records of the Society and sealing 
of its office. Accordingly on 23-6-1972, 
respondent No. 2 took possession of the 
office. The present petition was filed on 
11-7-1972 challenging this action of the 
Registrar. 
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a hall first dispose of cer- port of the c e 

Ba ice obiechons raised by R-1) filed and relied on by the respon 


Shri U. N. Bachawat appearing or be- 
half of the respor.dents. The first preli- 
minary objection of Shri Bachawet is 
that en alternative remedy was available 
to the petitioners by way of an a>pea 
under Section 77 of the Act so tha: the 
discretionary power of chis Court in such 
a proceeding need not be exercised. The 
second contention in this respect is that 
the dispute involved in the case is cover~ 
ed by clause (v) of sub-section (2: of 
Secticn 64 of the Act, so recourse should 
have been taken to that provision to have 
the dispute adjudicated. instead of filing 
the present petition. Both these ee 
tions are also supported on the groun 
that the adjudication of the disput2 in- 
volves determination of disputed Jyues- 
tions of fact which could be more pro- 
perly gone into in an appeal under Sec- 
tion 77 of the Act or an adjudication 
made by the Registrar under Secticn 64 
ol the Act. 


In view of the facts of this case and 
the circumstances which have led to the 
filing of this petition, we are of the >pin- 
jon that this petition cannot be thrown 
out on such preliminary objections, It is 
no doubt true that an appeal is provided 
by Section 77 of the Act against every 
original order made thereunder. Even 
assuming that such an appeal lies against 
the impugned order notwithstanding Shri 
Garg’s argument to the contrary we do 
not think it proper to sustain this preli- 
minary objection particularly in view of 
the fact that the petition has come up for 
final hearing being duly admitted by this 
Court, The limitation prescribed for every 
appeal under Section 77 of the Act is 
30 days and the same has expired long 
back, This petition was filed and was ad- 
mitted by this Court before the expiry 
of the period of limitation prescribed for 
an appeal under Section 77 of the Act 
so that it was not necessary for the peti- 
tioners to have preferred an appeal after 
admission of this petition even though 
as a matter of abundant caution it would 
have been safer for the petitioners to 
have done so. In case the petition is dis- 
missed at this stage on this ‘preliminary 
ground, the result would be in effect that 
the petitioners would be left with no re- 
medy and such a result would nct be 
desirable in view of the facts and cir- 
cumstances already narrated. Apart irom 
this, the facts material for deciding this 
petition are mainly matters of record and 
the only disputed fact s with regard to 
the manner in which respondent No. 3 
left the meeting on 11/6/1972. This dis- 
puted fact also presents no difficulty for 
decision since the petitioners’ version 
finds considerable support from the re+ 


dents themselves. Moreover, the continu- 
ance of that meeting after respondent 
No. 3 had left the same and completion 
of the elections at that meeting presided 
over by a President elected from amongst 
the member present at the meeting is a 
fact beyond controversy from the mate- 
rial present. There is, thus, no material 
fact substantially in dispute between the 
parties requiring any further evidence 
for its determination. The existence of an 
alternative remedy by way of an appeal 
under Section 77 of the Ac: is, therefore, 
no ground for dismissing this petition in 
view of the peculiar facts of this case. 
The other preliminary objection is 
also not tenable, The dispute in this case 
is in respect of the action taken by the 
Asst. Registrar by the impugned order 
((Annexure X) by which seizure of the 
entire record of the Society and there- 
after delivery of the same to respondent 


. No. 3 was directed under Section 57-A) 


of the Act. Clause (v) of sub-section (2) 
of Section-64 of the Act covers within 
its ambit any dispute arising in connec- 
tion with the election and such a dispute, 
in our opinion, is not covered within its 
ambit, It is no doubt possible to say that 
the impugned order (Annexure X) made 
under Section 57 (a) of the Act may have 
been in consequence of the dispute relat- 
ing to the election; but it does not make 
the dispute as one arising in connection 
with the election of the society. Such a 
conclusion also follows from the fact that 
Section 57 (a) of the Act under which 
the impugned order has been made is in 
no way directly connected with the elec- 
tion of the Society. It is also significant 
that the disputes contemplated within the 
ambit of Section 64 of the Act are only 
those to which the Registrar himself is 
not a party for the simple reason that 
the adjudication of such disputes is to be 
made by the Registrar himself. That be- 
ing so, a dispute to which the Registrar 
himself is one of the parties, as in the 
present casé the impugned order being 
made in exercise of the Registrar’s powers 
under Section 57 of the Act, cannot be 
treated as one falling within the ambit 
of Section 64 of the Act. We are, there- 
fore, not inclined to hold that a dispute 
arising as a result of the impugned order 
(Annexure X) can be termed as a dispute 
arising in comnection with the election. 
In any case, the Registrar himself being 
one of the parties to the dispute before 
us, we do not think that the machinery 
provided by Section 64 of the Act for 
adjudication of the disputes falling there- 
under would be at all an efficacious re- 
medy in the present case. 


10. We are, therefore, of the opin- 


_ ion that the preliminary objections rais- 
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€d cn behalf of the respo 
a poncents must be 


11. The first questior now is whe- 
ther the petitioners have any legal right 
to challenge the validity of the order 
(Annexure X). Shri Bachawat, on behalf 
of the respondents, contends that there 
was no valid election of the petitioners 
because respondent No, 3 vzho was Pre- 
sident at that meeting, as also the Re- 
turning Officer had left before the alleg- 
ed election is said to have taken place. 
His argument is that no valid election 
could have taken place in the absence of 
the Returning Officer nominated for the 
purpose. Reliance is placed particularly 
on clauses (13) and (26) of the Rule 41 
of the Rules for this argument. In this 
connection some provisions applicable to 
the case may be noticed. Learned counsel 
was unable to point out any provision re- 
garding the appointment of the Return- 
ing Officer other than clause 26 of Rule 
41 of the Rules. However, sub-section (3) 
of Section 4¢ of the Act enables the As- 
sistant Registrar or his nominee to attend 
such a meeting. This provision does not 
enable the Assistant Registrar or his 
nominee to either preside over the meet- 
ing or to regulate its conduct. Assuming, 
therefore, that the Returning Officer was 
validly appointed in the present case, tha 
only authority he had was to attend the 
same and discharge the furctioris of the 
Returning Officer contempleted particu- 
larly by clauses (13) and (23) of Rule 41 
yof the Rules, However, none of these pro- 
visions enable the Returnirg Officer te 
declare the results and clause (13) clearly 
says that the declaration is to be made 
by the President of the meeting. Rule 36 
of the Rules clearly provides that it is 
the President or in his abseace the Vice- 
President or in the absence of both a 
member elected by the members present 
at the meeting, who shall preside over 
the meeting. Rule 38 of the Rules which 
relates to the minutes of the general 
meeting provides that the minutes of the 
meeting shall be entered in a minutes 
book and shall be signed by the Presi- 
dent of the meeting, The R2turning Offi- 
cer is not required to sign those minutes. 
It is further provided in Rule 38 of the 
Rules that until the contrary is proved 
every general meeting of a Society 
in respect of the proceedings whereof 
minutes were so recorded, snall be deem- 
ed to have been duly called and held, 
Such a record of the meeting wherein the 
petitioners were elected to the several 
offices were duly recorded and, in our 
opinion, the contrary has not been prov- 
ed. We have already stated that respon- 
dent No. 3, who was earlier the Presi- 
dent had deliberately avoided calling the 
general meeting for holding the elections 
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for several years and there can be mo 
doubt that this was done obviously for 
the purpose of enabling respondent “No. 3 
to continue in office as long as he could 
manage to do so by postponing the gene- 
ral meeting. This fact cannot be over- 
looked while deciding this question. Thus, 
on the facts and in the circumstances of 
this case, we are of the opinion that there 
was substantial comoliance with the pro- 
visions relating to the election of the 
Board of Directors cf the Society includ- 
ing the President ard the Vice-President 
and that the election of petitioners, wha 
were so elected in the meeting held on 
11-6-1972 which continued after respon- 
dent No, 3 Bhawani Shankar and the 
Returning Officer had left that meeting, 
was valid. It must, therefore, be held 
that the petitioners, who were so elected 
validly held that office as a result of that 
election on and from 11/6/1972 so that 
they have a legal right to file this peti- 
tion in order to challenge the impugned 
order made by the Assistant Registrar. 


12. The next question is whether 
the impugned order (Annexure X) is 
valid. Section 27 (a) ynder which the 
impugned order has been made em- 
powers the Registrar, if satisfied, that the 
records of the society are likely to be 
tampered with or destroyed and the 
funds and property of the society ara 
likely to be misappropriated or misap- 
plied to direct their seizure and delivery 
thereof to the persons so authorised. The 
only material reasons why the Assistant 
Registrar made the impugned order were 
that there was disturbance in the general 
meeting held on 11-5-1972, as a result of 
which, aceording to the Assistant Regis- 
trar, the petitioners were in unauthoris~ 
ed possession of the record etc. In view 
of our conclusion that the petitioners 
were not unauthorised persons to be in 
possession of the records ete. such a 
ground was clearly non-existent. So far 
as the ground relating to disturbance in 
the general meeting held on 11-6-1972 is 
concerned, that by itself was wholly irre- 
levant for exercise cf the power given 
under Section 57 (a) of the Act. Thus, 
there was no valid ground on the basis 
of which the Assistant Registrar could be 
so satisfied before making the order and 
such satisfaction undoubtedly is a condi-~ 
tion precedent for exercise of that power, 
We are conscious of the fact that the 
satisfaction of: the Assistant Registrar is 
subjective in such a case but where such 
satisfaction is disputed the power — of 
judicial review is available to a limited 
extent within which alone we have 
chosen to exercise the same, It is settled 
that where the subjective satisfaction of 
an authority is challenged, the power of 
judicial review is available to quash the 
order even though passed in good faith 
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if the same is made beyond the limite of 
the power conferred or is passed on 
grounds extraneous or if there are no 
grounds at all for passing it. In eithe: of 
these situations, the opinion of the au- 
thority so formed cannot be said tc he 
based on relevant facts. It is only wren 
there is no such defect in the order hat 
no challenge can be made on the grcund 
of propriety or sufficiency of the mate- 
rial which led to the opinion. (See Eari- 
um Chemicals Ltd. v. Company —aw 
Board, AIR 1967 SC 295). Having already 
held that the only grounds on which the 
satisfaction was based in this case Vere 
either non-existent or irrelevant it rust 
be further held that the impugned o-der 
made by the Registrar was invalid bzing 
without jurisdiction. 


13. Before parting with this case, 
we are constrained to observe that this 
case reveals how an unscrupulous ard 
power hungry person occupying the office 
of the President of the Society can set 
at naught the democratic process emvi- 
saged by the provisions of law provi=ing 
for the management of such societies, if 
he is not checked ky the authorities on- 
ferred with the powers of superinden- 
dence. It is to ensure against such a 90s~ 
sibility that considerable powers of 
superintendence have been given to the 
Registrar, Co-operative Societies anc his 
assistants. However, we are amazed to 
find that the authorities concerned in this 
particular case were wholly oblivious to 
such a duty enjoined upon them, witk the 
result that responcent No, 3 Bhawani 
Shankar continued’ to function as the Pre- 
sident of the Society even after the ex- 
piry of his term and was able to succ2ss~ 
fully ward off the election on accours: of 
the complete inaction of the authorities 
either by inadvertence or design. Orcna- 
rily, from such conduct of the autkori- 
ties, we would have preferred to infar 
that this was a case merely of inadvert- 
ence on the part of the authorities, which 
certainly is lesser of the two evils al- 
though both are undoubtedly undesir zble, 
but the manner in which the Assiszant 
Registrar stepped in promptly after res- 
pondent No. 3 had been ousted from the 
office of the President end that too only 
to assist respondent No, 3 to regain tne 
control and managemert of the Society 
leaves no room for any doubt that zuch 
conduct on the part of the Assistant Re- 
gistrar, at least at that stage, was by de- 
sign in order to assist respondent No. 3 
to continue as the President of the So- 
ciety long after his term had expired 
since obviously as a result of the demo- 
cratic process envisaged he could not 
have continued in that office having lost 
confidence of the majority of the So- 
ciety’s member, We, therefore, direct that 
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a copy of this order be sent to the Chief 
Secretary of the State Government for 
taking such action as he may deem fit to 
at least ensure that recurrence of such in- 
cidents is avoided. i 
14. The result is that this peti- 
tion succeeds and is allowed. The order 
dated 11/6/1972 passed by the Assistant 
Registrar, Co-operative Societies is set 
aside. The petitioners shall get their costs 
of this petition from respondent No. 3. 
Counsel’s fee Rs. 200, if certified. The 
outstanding amount of security deposit 
shall be refunded to the petitioner. 
Petition allowed. 
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Balwant Singh Gandhi and another, 
Petitioners v. Ravishankar University, 
Raipur and another, Respondents, 

Miscellaneous Petn, No. 599 of 1973, 
D/- 23-1-1974. 

Index Note:— (A) Ravishankar Uni- 
versity Act (13 of 1963) (now repealed), 
Ss. 23 (31), 37 — Ordinance under — Ordi- 
nance 46 — Delegation of power by Or- 
dinance in the absence of Regulation — 
Validity. 


Brief Note:-— (A) S. 22 (31) of the 
Act empowers the Executive Council to 
delegate any of its power to Kulapati by 
making Regulations but that does not 
mean that it cannot delegate its powers 
by Ordinance. Delegation of its powers 
by the Executive Council by making Re- 
gulations is an enabling provision and in 
the absence of Regulation if power has 
been delegated to the Kulapati under 
Ordinance 46, for the control of discip- 
line of students and of imposing punish- 
ment for its breach by them it does not 
contravene the provisions of the Act. Or- 
dinance 46 is therefore intra vires and 
not ultra vires. (Para 6) 


Index Note:— (B) Ravishankar Uni- 
versity Act (13 of 1963) (now repealed), 
S. 37 — Ordinance under — Ordinance 6, 
Clause 10, Para 1 and Ordinance 46, 
Clause (1) (a) -—— Misconduct by examinee 
— Kulapati’s order disqualifying him 
from further examination — Ordinance 
46, clause (1) (a) attracted. 


Brief Note:— (B) Ordinance 6, Clause 
10, Para 1 relates to the exercise of pow- 
ers by the Kulapati prior to the time 
when the candidate appears in an exami- 
nation. Ordinance 46, Clause (1) (a) em- 
braces a very large field regarding con- 
duct and discipline of students including 
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its breach within or outside the precincts 
of university or college and behaviour 
towards teachers, officers and authorities 
of university, 


Where the petitioner students who 
had finished their M.B.B.S. Examination 
in theory and before practical examina- 
tion threatened the examiner to injure 
him bodily if he did not pass them and 
the Kulapati by his order disqualified 
them from appearing at M.B.B.S. practi- 
eal examination it was held that Ordi- 
nance 46, Clause (1) (a) and not Ordi- 
nance 6 Cl. 10 para (1) applied to the 
case and the order of the Kulapati was 
legal and proper. (Paras 8, 9) 


K. P. Munshi, for Petitioners; J. P. 
Sanghi, for Respondents. 


TANKHA, J.:— The petitioners have 
filed this petition under Articles 226 and 
227 of the Constitution and pray for 
quashing the order passed by the Vice- 
Chancellor (Kulapati) of Ravishankar 
University, Raipur (respondent No, 2) 
conveyed to them by the Registrar of the 
said University vide his letter dated 1-8- 
1973 (Annexure I) disqualifying them 
from appearing at the Final M.B.B.S. 
Practical Examination July, 1973. 


2. The brief facts leading to this 
writ petition are that the petitioners are 
the students of Final M.B.B.S. class in 
the Jawaharlal Nehru Memorial Medical 
College, Raipur (hereinafter referred to 
as “the College’), The College is affiliat- 
ed to Ravishanker University (hereinafter 
referred to as “the University”). The peti- 
tioners were admitted to the Final M.B. 
B.S. conducted by the University in the 
year 1973, The petitioners had appeared 
in their theory papers in all the concern- 
ed subjects of the examination, but be- 
fore they could appear in Practical exa- 
mination, a show cause notice dated 27-7- 
1973 (Annexure IV) was served upon 
them as to why they should not be dis- 
qualified from appearing at the ensuing 
Final M.B.B.S. Practical Examination of 
July, 1973, since they threatened an exa- 
miner that if he did not pass them at the 
ensuing Final M.B.B.S. Examination, they 
would bodily injure him and thereby 
they were guilty of grave misconduct 
and breach of discipline. After consider- 
ing the reply of the petitioners, the 
Kulapatj disqualified both the petitioners 
from appearing at the Final M.B.B.S, 
Practical Examination, 1973. The peti- 
tioners have come up before this Court 
challenging this order which was con- 
veyed to them through the Registrar of 
the University (hereinafter referred to 
as the impugned order). The impugned 
order has been passed by the Kulapati in 
exercise of his powers under Ordinance 
No. 46 of the University. 


ALR. 
3. Learned counsel appearing for 
the petitioners confined his submissions 


to two points only, Firstly, that the Kula- 
pati had no jurisdiction to pass the im- 
pugned order as the matter did not fall 
within the purview of Ordinance No. 46 
of the University but under clause 10 of 
Ordinance No. 6 wherein the power vests 
with the Executive Council. Secondly, in 
the alternative, it was submitted that in 
the absence of any regulation framed by 
the Executive Ccuncil delegating its 
powers as envisaged under Section 23 
(xxxi) of the Ravishankar University Act, 
1963, the Kulapati had mo authority to 
pass the impugned order and Ordinance 
No, 46 which confers such powers on the 
Kulapati is- ultra vires. On the other 
hand, learned counsel appearing for the 
respondents contended that the Ordinance 
No. 46 is a valid piece of legislation and 
in the circumstances of the case, the pro- 
visions of sub-clause (a) (iv) of Clause I 
of the Ordinance No. 46 apply and not 
clause 10 of the Cirdinance No. 6, and. 
therefore, the impugned order cannot be 
challenged on any one of the counts as 
contended on behalf of the petitioners. 


4. Having heard learned counsel 
of the parties, we are of the opinion that 
this petition has no substance and must 
be rejected. We shall first deal with the 
point whether Ordinance No. 46 is ultra 
vires. In that connection, we may mention 
here that the University was initially 
constituted under an Act, called “The 
Ravishankar University Act, 1963” and 
its affairs were governed by the provi- 
sions of the said Act and Statutes, Ordi- 
nances and Regulations made thereunder. 
The said Act has now been repealed by 
the Madhya Pradesh Vishwavidyalaya 
Adhiniyam, 1973 (hereinafter referred to 
as “the Adhiniyam’’). The University is 
now deemed to be the University under 
the Adhiniyam and all the Statutes, Ordi- 
nances and Regulations made under the 
Repealed Act are deemed to be Statutes, 
Ordinances and Regulations made under 
the Adhiniyam by virtue of the provi- 
sions of Section 2 (vi) of the Adhiniyam. 
The Adhiniyam came into force w.e.f. 
5-5-1973. It may also be mentioned be- 
fore that Ordinance No. 46 was made by 
the Executive Council under the Repeal- 
ed Act, and as such for deciding the 
validity of the said Ordinance, we would 
be required to refer to the provisions of 
the Repealed Act ard not to those of the 
Adhiniyam. 


5. . Section 23 of the repealed Act 
deals with the powers and duties of the 
Executive Council. Sub-s. (xxxi) of S. 23 
authorises the Executive Council to dele- 
gate by Regulations any of its powers to 
the authorities mentioned therein which 
include Kulapati ‘also. Section 37 relates 
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to matters for which Ordinances may be 
made. Sub-section (viii) of this section 
mentions conduct of the examinations and 
sub-section (ix) relates to the mainten- 
ance of discipline among the students of 
the University. Section 38 deals with the 
procedure for making Crdinances, 5ec- 
tion 40 deals with the making of the Re~ 
gulations for the matters menticned 
therein by the authorities and ozher 
bodies of the University. ` 


6. It is not disputed before us and ` 


rightly so that the Executive Council has 
the power with regard to conduct and 
discipline of the students of the Univer- 
sity and to make Ordinance with that re- 
gard by virtue of the provisions of sub~ 
section (xxi) of Section 23 and sub-—sec- 
tion (viii) of Secticn 37 of the repealed 
Act. What is disputed before us is shat 
the Executive Council while making an 
Ordinance for the purpose, cannot 2m- 
power the Kulapati in that Ordinanc2 to 
impose punishment for breach of con- 
duct and discipline. This contention is 
raised on the basis of the provision of 
sub-section (xxxi) of Section 23, waich 
says that the Executive Council may 
delegate any of its powers to Kulapat: by 
making Regulations. Since no regulation 
has been made by the Executive Council 
delegating its powers of punishmen~ to 
the Kulapati, Ordinance No. 46 is ultra 
vires as it confers powers of imposing 
punishment on the Kulapati, In shor: to 
say that power of imposing punishment, 
which has been conferred upon the Kala+ 
pati under the aforementioned Ordinance, 
could not be done except by‘’makirme a 
regulation. It is no doubt true that sub- 
section (xxxi) of Section 23 does 2m- 
power the Executive Council to delegate 
‘ts powers to Kulapati ky regulations, if 
it may deem fit. But that cannot mean 
that the Executive Council could not de- 
legate its powers of impcsing punish ent 
in the case of breach of discipline by 
students on the Kulapati in Ordinence 
No. 46, A perusal of Section 40 (1) (bı of 
the repealed Act clearly indicates -hat 
Regulations may be made providing for 
all matters which by the repealed Act 
and the Statutes or the Ordinances made 
thereunder are to be prescribed by Regu- 
lations. Since in the present case urder 
Ordinance No. 46 itself power has teen 
delegated to the Kulapati by the Execu- 
tive Council as the sub-delegation is per- 


missible under the Act itself and, there- . 


fore, non-making of Regulation for that 
purpose as contemplated under sub-cec-~ 
tion (xxxi) of Section 23 would not make 
the sub-delegation invalid. When a sta- 
tute conferring power imposes cer-ain 
duties and functions incidental to the 
exercise of the powers in such a way 
that they are integrally connected, a 
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permissible delegation of the power is 
effective to delegate the duties and func- 
tions along with the power. Ordinance 
No. 46 is a legislative piece of enactment 
made by the Executive Council under 
the statutory authority for the control of 
discipline of students and while enacting 
that an authority (Kulapati) -has been 
prescribed for taking action for breach 
of discipline and imposing punishment, it 
cannot be held that prescribing the au- 
thority was beyond the powers with re- 
gard to the delegation and as such Ordi- 
nance No. 46 is ultra vires, Delegation of 
its powers by the Executive Council bys 
making regulations is an enabling provi- 
Sion and in the absence of that if the 
power has been delegated to the Kula- 
pati under Ordinance No. 46 while mak- 
ing the said Ordinance for the control of 
discipline of students, it cannot be term- 
ed as contrary to the provisions of the 
repealed Act. In our opinion, Ordinance 
No, 46 is intra vires and not ultra vires 

We shall now proceed to decide the 
other point whether on the facts and cir- 
cumstances of the case Clause 10 of Ordi- 
nance No. 6 would be applicable or 
Clause I (a) of Ordinance No. 46 under 
which the Kulapati has passed the im- 
pugned order. It cannot be disputed that 
if the provisions of Ordinance No. 6 are 
applicable to the case, the impugned 
order has to be quashed as under Clause 
10 of the said Ordinance the power rests 
only with the Executive Council. We will 

explain presently that this Ordinance ir 

not applicable to the case but Ordinance 

No. 46 applies. For deciding the contro- 

versy it is necessary to mention here 

relevant provisions of both the Ordi- 

nances,” 


Ordinance No. 6 

Examinations (General) 

“10. Permission to appear at a Univer- 
sity examination may be withdrawn for 
conduct which, in the opinion of the Exe- 
cutive Council, justifies the candidate’s 
exclusion, 

In the Examination Centre, the can- 
didates shall be under the disciplinary 
control of the Superintendent of the Cen- 
tre and they shall obey his instructions. 
In the event of a candidate disobeying 
the instructions of the Superintendent or 
his insolent behaviour towards the Su- 
perintendent or any of the invigilators, 
the candidate may be excluded from the 
day’s examination and if he persists in 
misbehaviour, he may be excluded from 
the rest of the examination ky the Supèr- 
intendent of the Centre: 

Provided, that a full report of each 
such case shall be sent to the University 
on the same day’ and the Executive 
Council may according to the gravity of 
the offence, further punish a candidate 
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by cancelling his/her examination and/or 
debarring him/her from appearing at the 
examination of the University for one or 
more years. 


; If a candidate is found guilty of 
using or attempting to use unfair means 
at an examination, or a report is made as 
to any candidate having copied either 
from some book or notes or from the 
answers of another candidate or in any 
other manner or of helping or receiving 
help from another candidate in an Exa- 
mination, the Executive Council may 
cancel his/her examination and also de- 
bar him/her from appearing at the exa- 
mination of the University for one or 
more years according to the nature of the 
offence of the candidate. 

Provided that when the University 
intends to eward any of the penalties 
mentioned in this Ordinance it shall give 
an opportunity to the cardidate concern- 
ed to show cause in wyiting, within a 
week from the date on which the letter 
is served on him, as to why the proposed 
penalty may mot be imposed on him, and 
shall consider the explanation, if any, if 


filed within the specified time, before 
awarding the penalty. 
The Executive Council may cancel 


the examinetion of a candidate and/or 
debar him/har from appearing at an exa- 
mination of the University for one or 
more years, if it is discovered afterwards 
that the candidate 
guilty of misconduct in connection with 
his/her examination and/or was instru- 
mental in the tampering of University 
records including the answer-books, 
marks-sheets, result charts, diplomas and 
the like. 

The Executive Council may delegate 
its power to the Kulapati to deal with 
eases covered under this Ordinance. 

The Executive Council may cancel 
the examination of a candidate and/or 
debar him/her from appearing at an exa- 
mination of the University for one or 
more years, if it is discovered afterwards 
that the candidate had obtained admis- 
sion to the examination by misrepresent- 
ing facts or by submitting false certifi- 
cate or by forging documents.” 

Ordinance No. 46 
Discipline of Students 

“1. When a student of the Univer- 
sity Teaching Department or a College 
or'a Non-Collegiate Student has been 
gùilty of grave misconduct or persistent 
idleness or breach of discipline within or 
outside the precincts of the University or 
College or U.T.D. or at an University 
Examination Centre or his action and be- 
haviour towards teachers, officers or 
authorities of the University has been 
such which amounts to misconduct:— 


was in any manner. 


A.LR. 


(a) the Kulapati may, according to 
the nature and gravity of the offence im- 
pose one or mora of the following 
punishments : 

(i) suspend from attending 
temporarily pending enquiry 
conduct or impose a fine; 

(ii) expel; or 

(iii) rusticate for a period to be de~ 
termined by the Kulapati; 

(iv) disqualify such a student from 
appearing at one or more examinations 
of the University, 


ese 


classes 
into his 


9 


7-8. So far as Ordinance No. 6 is 
concerned, the heading indicates the pur- 
pose. It lays down the conditions for the 
appearance of candidates in various exa- 
minations of the University and also 
other connected matters including the 
misconduct of candidates during the exa- 
mination and penalties that can be im- 
posed by the Executive Council for that. 
The first paragraph of Clause 10 autho- 
rises the Executive Council to withdraw 
the permission already granted at a Uni- 
versity examinaticn for conduct of a 
candidate which justifies his exclusion. 
The wordings indicate that this exercise 
of power relate to a time before appear- 
ance at the examination. It is further 


clear from the opening words of the 
paragraph “Permission to appar” and 
the contents of the subsequent para- 


graphs. The second and third paragraphs 
deal with the situations in the Examina- 
tion Centre and penalties that can be 
imposed. The fourth paragraph contains 
punishment for using or attempting to 
use unfair means at an examination. The 
sixth paragraph relates to the discovery 
afterwards that the candidate was in any 
manner guilty of misconduct in connec- 
tion with his/her examination and/or was 
instrumental in the tampering of Univer- 
sity records. Similarly, the eighth para- 
graph relates to punishments if it is dis- 
covered after the examination is over 
that the candidate had obtained admis- 
sion to the examination by misrepresent- 
ing facts or by submitting false certifi- 
cate or by forging documents. Thus, we 
are of the opinion that the first paragraph 
of Clause 10 relates to the exercise of 
power prior to the time when a candi- 
date appears in an examination. In the 
present case, according to the learned 
counsel for the petitioners, the allegation 
regarding their conduct relates to the 
incident outside the precincts of the 
University and it is with reference to the 
examination and, therefore, action, if 
any, that could be taken, was permissible 
under the first paragraph of Clause 10 
of Ordinance No, 6. But in the present 
case since the petitioners had already 
appeared in theory papers, first para- 
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graph of Clause 10 would not be attract- 
ed as we have already held that it relates 
to a time before candidates appear in 
the examination. In such a situacion, 
Clause 10 will have no application and 
the submission of the learned counse for 
the petitioners has to be rejected, 

9. On the facts and circumstances 
of the case, there is no manner of doubt 
in our mind that Ordinance No. AE. is 
applicable. The heading of this Ordinance 
is “Discipline of Students” and it em- 
braces a very large field regarding con- 
duct and discipline of students including 
breach of the same within or outside the 
precincts of the University or Co_lege 
land behaviour towards r 
or authorities of the University as is 
clear from the contents of Clause L It 
seems that this Ordinance has been made 
with stood intentions for giving effeztive 
control to the Kulapati over the stu- 
dents, which is necessary in the present 
times, looking to the deteriorating dis- 
cipline amongst that class. Who is to be 
blamed for that we need not ponder over 
that subject as that is not necessarr for 
us here to elaborate. 


10. Before parting with the case, 
we would like to mention that the Aind- 
ing of grave misconduct and breack. of 
discipline as held proved against the 
petitioners by the Kulapati was not chal- 
lenged before us. 

1M. In the result, the petiticn is 
dismissed with costs. Counsel's fee Rs. 
100, if certified. The remaining security 
amount, if any, shall be refumded tc the 
petitioners, 

Petition dismissed. 
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SHIV DAYAL AND SURAJBHAN, JJ. 

Sitaram and others, Appellanzs v. 
Maharaja Govindsinghico Deo and ano- 
ther, Respondents. 

First Appeal No, 172 of 1972. D/- 
21-1-1974, reference by the Taxing Offi- 
cer (Registrar, High Court) for decision 
on the question of court-fees. 

Index Note:— (A) C. P, C. (1908), 
O. 21, R. 63 — Suit under — For dzcla- 
ration regarding non-liability to atzach- 
ment/sale of Hindu son’s ancestral pro- 
perty-share in execution of decree against 
father — Is ad valorem court-fee pay- 
able? Yes. (X-Ref:— Court Fees Act 
(1870), S. 7 (iv) (c) and Sch. H, Art. 17 
ees Specific Relief Act (2963), 

. 34). 


Brief Note:— (A) Ir. déciding a cues- 
tion of court-fee Court should look to 
the substance of the relief asked fcr in 
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the plaint. In a suit under O, 21, R. 63 
brought by a Hindu son to establish his 
exclusive title to property attached or 
to be sold in execution of decree against 
his father he need not claim any conse- 
quential relief such as setting aside 
father’s alienation or the decree against 
the father. Such suit can be for declara- 
tion simpliciter and fixed court-fee under 
Sch. IL Art, 17 (ii) will be adequate, 
S. 34 of the Specific Relief Act, 1963 also 
does not come in the way of such suit. 


However, where the suit, under 
O. 21, R. 63, by a Hindu son is to esta- 
blish his right in ancestral property and 
a declaration is sought that his share is 
not liable to attachment/sale in execu- 
tion of decree against his father on the 
ground that the decree is not binding on 
the son, the consequential relief, i.e. for 
setting aside the decree or for injumc- 
tion, is implicit in such suit whether ex- 
pressly asked for or not and therefore ad 
valorem court-fee is payable in such suit 
under S. 7 (iv) (c). AIR 1973 SC 2384, 
Followed; AIR 1967 Madh Pra 221, Held 
overruled by AIR 1973 SC 2384. Case 
law discussed, 
(Paras 14 to 19) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2384 = (1974) 1 SCJ 270, 
Shamsher Singh v. Rajinder Prashad 
14, 15, 16, 18 
AIR 1967 SC 727 = (1967) 1 SCR 68, 
Faqirchand v. Harnam Kaur 15 
AIR 1967 Madh Pra 221 = 1967 Jab LJ 
350, Baldeo Singh v. Gopal Singh 


15, 16 
AIR 1959 Mad 155 = (1959) 1 Mad LJ 


151, Thiruvengadaswami v. State of 
Madras 20 
AIR 1955 Punj 104, Sheo Prashad v. 


Suraj Mal 


a 20 
AIR 1941 Cal 28 = 45 Cal WN 50, Sona- 
ram v. Sitaram 


20 
AIR 1933 Mad 439 = 64 Mad LJ 568, 


Arumugha v. Venkatachala 20 
(1908) 35 Ind App 22 = ILR 35 Cal 202 
(PC), Phul Kumari v. Ghanshyam 


Misra 20 
(1884) 12 Ind App 150'= ILR 8 All 6 
(PC), Mitchell v, Mathura Dass 11 
D..M. Dharmadhikari, for Appel- 
lants; V, S, Pandit and L. S. Baghel, for 
Respondent No. 1. 


SHIV DAYAL, J. :— The Taxing Offi- 
cer (Registrar, High Court) has referred 
for decision the question whether the 
court-fee paid on this appeal is proper. 

2. The appellants (plaintiffs) are 
sons of Baldeo Prasad Tiwari (defendant 
No. 2). A money decree was passed in 
favour of Maharaja Govind Singh (defen- 
dant No. 1) against the said Balde) Pra- 
sad. Certain properties were attached i. 
execution of the decree. The plaintiffs 
herein preferred objection und-r Order 
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21, Rule 58, Code of Civil Procedure. The 
objection was dismissed by the executing 
Court, The plaintiffs then brought the 
suit under Order 21, Rule 63, from which 
this appeal arises. 


3. The suit was initially for de- 
claration of title simpliciter. The plain- 
tiffs amended their plaint in the trial 
Court and added a relief that the decree 


was ineffective to the extent of the plain-- 


tiffs’ share in the suit property and that 
the suit property be released from at- 
tachment. 


4, Initially the plaintiffs had paid 
court-fee of Rs. 30 for the relief of decla- 
ration, but when they amended their 
plaint in the trial Court, they said in so 
many words that since the plaintiffs are 
the sons of defendant No. 2 amd are 
members of the joint Hindu family of 
which defendant No. 2 is the karta, the 
suit had to be valued according to the 
value of the property and ad valorem 
court-fee has to be paid on their share. 
They paid court-fee of Rs. 2,350 on the 
amended plaint. 

5. The trial Court dismissed 
suit. 

6. The plaintiffs, in the memoran- 
dum of appeal filed in this Court, paid 


the 


fixed court-fee of Rs. 30 and prayed that- 


the appeal be allowed and the suit be de- 
creed with costs throughout. Question 
arose before the Taxing Officer (Shri M. 
L. Malik) whether court-fee paid was 
adequate, The Taxing Officer answered 
this question in the negative. He held 
that a decree obtained against the father 
being a good decree against the sons, 
they must ask for setting aside the de- 
cree and pay ad valorem court-fee under 
Section 7 (iv) (c) of the Court Fees Act 
(see order dated February 17, 1973), 


T. Then the appellants made an 
application for leave to amend the plaint. 
That application was allowed by order 
dated August 22, 1973, and the Division 
Bench, allowing the amendment, further 
directed that the appeal be placed before 
the Taxing Officer again for deciding 
whether, in view of the amendment, the 
court-fee paid was proper. 


8. The matter again went before 
the Taxing Officer (this time, Shri D. B. 
Suryawanshi). He, by his order dated 
December 10, 1973, held cn the basis of 
certain decisions that the court-fee paid 
was adequate but since the trial Court 
had decided the issue against the plain- 
tuffs and since the learned counsel for 
the decree-holder raised an objection that 
the court-fee was not proper and since 
the appellants had also challenged the 
finding of. the trial Court in the memo- 
randum of appeal, he thought it neces- 
sary that the Court should decide the 
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‘of title, which are raised 


A. LR. 


controversy. Thus the matter is before 
us, 

9. Shri D. M., Dharmadhikari, 
learned counsel for the appellants, urged 
that the question of court-fee is not open 
once the Taxing Officer has held that the 
court-fee already paid is adequate, What 
the Taxing Officer has, by his order dated 
December 10, 1973, done, and rightly, is 
that he has expressed his own opinion on 
the adequacy of the court-fee paid and 
then referred the question to the final 
decision of the Court. In our opinion, the 
Taxing Officer could make such a refer- 
ence under Section 5 of the Court Fees 
Act and he rightly did so. The question is 
one of general importance, 


10. Learned counsel for the ap- 
pellants then contends that after the am- 
endment of the plaint, the relief is mere~ 
ly for a declaration. No conseqv.ential re- 
lief is required to be made in a suit 
under Order: 21, Rule 63, C.P.C., and the 
fixed court-fee is adequate. 


th. A suit under Order 21, Rule 
63, C.P.C., has its own peculiarity. A suit 
contemplated under this rule- may be 
merely to avoid conclusiveness of the 
order passed on a claim or objection pre- 
ferred under Order 21, Rule 58. If no 
suit is instituted, the order passed in the 
claim proceeding becomes corclusive ag 
to the rights asserted in the objection 
proceeding. The object of the law is ta 
secure a speedy settlement of questions 
in execution. 
The decision in a claim proceeding is 
summary in nature. It has, therefore, 
been said that a suit under Order 21, 
Rule 63, C.P.C., is in the nature of an 
appeal. Although an appeal is not pres- 
cribed, the legislature has prescribed a 


. suit by way of an appeal, the object be- 


ing to give the parties an opportunity of 
placing their respective cases fully þe- 
fore the Court. However, whereas an 
enquiry under Order 21, Rule 58, is con~ 
fined to the question of possession, a suit 
under Order 21, Rule 63, is concerned 
not only with possession but also title. 
The object of the svit is to establish the 
right, which has been negatived by the 
claim order so that the suit is substan< 
tially one to set aside the claim order. 
See Mitchell v. Mathura Dass, (1884) 12 
Ind App 150 (PC). 


12. On one hand, a suit “to esta~ 
blish the right” may be comprehensive 
and along with the relief of declaration, 
it may include consequential relief, such 
as, recovery of possession of property or 
recovery of the value of property or en- 
forcement of a mortgage, but, on the 
other hand, the plaintiff is not bound to 
ask for a consequential relief. He may 
sue for declaration simpliciter and in 
that case it cannot ke said that it offends 
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the proviso to Section 34 of the Specific 
Relief. Act, 1963. The right of suit umder 
Order 21, Rule 63, C.P.C., is not gov2rn- 
ed or qualified by zhe proviso to Section 


34 of the Specific Relief Act, 1963, so that: 


such a suit cannot be dismissed on the 
ground that a further relief than a mere 
declaration has not been asked for. 


13. Shri Dharmadhikari’s argu~ 
ment is that no doubt ad valorem coart- 
fee was payable on the plaint, as it was 
amended in the trial Court, but since this 
Court allowed the amended plaint te be 
further amended, whereby the coase~ 
quentia] reliefs are deleted and the suit 
is now purely for declaration, fxed 
court-fee paid under Schedule I, Artis 
cle 17 (iii) is adequate. : 


. 14, It is undoubted law that tha 
question of court-fee must be decided on 
the basis of the relief claimed in the 
plaint. It is extraneous to the question of 
court-fee whether the plaintiff is lixely 
to succeed or is entitled to the relief 
claimed, or the suit is likely to be dis- 
missed, either on merits or on the ques- 
tion of its competence, Nor is the de- 
fence relevant for the purpose of deter- 
mining the question of court-fee. How- 
ever, in deciding the question of court- 
fee, the Court must look into the allaga- 
tions in the plaint to see what the subs 
stantive relief is, which has been asked 
for, and mere astuteness in drafting the 
olaint will not be allowed to stand in the 
way of the Court looking at the substance 
of the relief asked for. (per Shamsher 
Singh v. Rajinder Prashad, AIR 1973 Sc 
2384). 


15. In AIR 1973 SC 2384, it has 
been held as follows:— 

‘Tt is néw well settled that under 
Hindu Law if the manager of a pinti 
family is the father and the other məm- 
bers are the sons the father may by in- 
curring a debt so long as it is not for an 
immoral purpose lay the joint family 
estate open to be taken in execution ro~ 
ceedings upon a decree for the payment 
of the debt not only where it is an un-~ 
secured debt and a simple money decrea 
for the debt but also to a mortgage debt 
which the father is personally liable ta 
pay and to a decrea for the recovery of 
the mortgage debt by the sale of the pro~ 
perty even where the mortgage is not for 
legal necessity or for payment of ante- 


cedent debt. (Faqir Chand v. Harmam 
Kaur, AIR 1967 SC 727). 
Consequently when the  plaincziffs 


sued for a declaration that the decree ob- 
tained by the appellant against their 
father was not binding on them they 
were really asking either for setting aside 
the decree or for the consequential rélief 
of injunction restraining the decees 
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holder from executing the decree against 
the mortgaged property as he was ens 
titled to do.” 


The ratio decidendi of the above ruling 
is quite clear. Where a declaration is 
sought to avoid a decree as not binding 
on the plaintiffs, what is really asked is 
that the decree be set aside or that an 
injunction be issued to restrain the de- 
cree-holder from executing the decree 
against their property. The crux of the 
matter, therefore, would be whether the 
decree which is the subject-matter of the 
suit can: be executed against the plain- 
tiffs. Thus, the decision (majority view) 
in Baldeo Singh v. Gopal Singh, AIR 1967 
Madh Pra 221, must be held as not good 
law and to have been overruled by the 
above decision of the Supreme Court. 


16. We are thus clearly of the 
view that:— 

(1) The law aims at securing speedy 
settlement of questions of title, which 
are raised in execution. The decision in a 
claim proceeding under Order 21, Rula 
58, C.P.C., is conclusive, but the conclu- 
siveness of such decision is lost as soon 
as a civil suit is instituted to establish the 
right, which the plaintiff claims to the 
property in dispute within the meaning 
of Order 21, Rule 63, in which case fina~ 
lity is bestowed upon the result of such 
suit, ; 


(2) A suit under Order 21, Rule 63, 
has certain peculiarities; (a) Although it 
is a suit to establish title, it has to be 
instituted within the special period of 
limitation, that is, one year. (b) Such a 
suit can be a pure declaratory suit and 
it is mot necessary to claim any conse- 
quential relief. It is immuned from the 
proviso to Section 34 of the Specific Re- 
lief Act, If need be, a subsequent suit 
can be filed for consequential relief. (c) 
However, the plaintiff may at his option, 
claim consequential reliefs also in a suit 
under Order 21, Rule 63, C.P.C., as there 
is no bar. 

(3) When a suit under Order 21, Rule 
63, is for declaration simpliciter, fixed 
court-fee under Schedule II, Article 17 
(iii) of the Court Fees Act will be ade- 
quate. But, if consequential relief is also 
claimed, ad valorem court-fee will be 
required. 

(4) When a Hindu son brings a suit 
under Order 21, Rule 63, to establish his 
exclusive title in the property attached 
or to be sold, he need not claim any con- 
sequential relief, such as, setting aside of 
alienation made by his father, or setting 
aside the decree passed against the father. 
His suit can be for declaration simpli- 
citer and fixed court-fee will be adequate. 

(5) Where, however, a suit by Hindu 
son under Order 21, Rule 63, is to esta- 
blish his right in ancestral property and 
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a declaration is sought that the property 
is not liable to attachment or sale on the 
ground that the decree against the father 
is not binding on the son, the relief of 
setting aside the decree or consequential 
relief of injunction restraining the de- 
eree-holder from executing the decree 
against the ancestral property is impli- 
cit, per Shamsher Singh v. Rajinder Pra- 
shad, AIR 1973 SC 2384. Ad valorem 
court-fee will, therefore, have to be paid. 

(6) The Division Bench decision 
(majority view) in AIR 1967 Madh Pra 
221, must be held as not good law and 
to have been overruled by the above ae~ 
cision of the Supreme Court. 

17. In the present case, the de- 
cree under execution was passed against 
the. plaintiffs’ father. It is admitted ` in 
the plaint that the property under at- 
tachment and sale is ancestral property. 
As stated in Mulla’s Hindu Law (13th 
Edition) para 292:— 

- “In a case where the son is under a 
pious obligation to pay father’s debt, the 
creditor may sue the father alone and 
obtain a decree against him and he may 
execute the decree by attachment and 
sale of the entire interest of the father 
as ‘well as the son in the joint family 
property and the sale will bind the son, 
though he was not made a party to the 
suit, unless the debt contracted by the 
father was for an immoral purpose.” 


18. Thus, on the plaint averments 
themselves, the decree under execution, 
binds the plaintiffs so that in their suit 
for declaration, the relief that the decree 
be set aside or an injunction be issued to 
the decree-holder, is implicit (per dictum 
in AIR 1973 SC 2384) (supra). 

19. That the plaint has now been 
amended by an order of this Court makes 
no difference. Before the amendment, 
consequential relief was explicit; now, 
after the amendment as allowed by this 
Court, it is still there, though implicit. 

20. Shri Dharmadhikari relied on 
the following decisions: Phul Kumari v. 
Ghanshyam Misra, (1908) 35 Ind App 22 
(PC): Sonaram v. Sitaram, AIR 1941 Cal 
28; Sheo Prashad v. Suraj Mal. AIR 1955 
Punj 104; Arumugha v. Venkatachala, 
AIR 1933 Mad 439 and Thiruvengada- 
swami v. State_of Madras, AIR 1959 Mad 
155, All these decisions fall within the 
propositions (3) and (4), as set out by us 
above, but the appellants’ case here is 
within proposition (5). 

21. We, therefore, hold that the 
appellants must pay ad valorem  court- 
fee as they had subsequently paid in the 
trial Court. One month time is granted 
to the appellants to make up the defici- 
ency. 

22. 
ed for staying further 


So far no order has been pass~ 
proceedings in 


Ramdas v. State (Dwivedi J.) 


_tacked by the plaintiffs on 


AER, 


execution. We do not see any prima facie 
case for grant of stay, inasmuch as the 
decree under execution has not been at- 
the ground 
that the debt was tainted with immora- 
lity. The record of the trial Court shall 
be returned forthwith and will be requi- 
Sitioned again when court-fee has been 
paid and the appeal is admitted. List this 
case on March 5, 1974, for orders. 

Order accordingly, 
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G L, OZA AND N. C. DWIVEDI, JJ. 
Ramdas Sujan Singh, Petitioner v. 
State of Madhya Pradesh and others, 
Respondents. 
Misc. Petn. Case No. 176 of 1971, D/- 
19-1-1974. 


Index Note :— (A) Ponchayats— M. P. 
Gram Panchayats (No-confidence Mo- 
tion against Sarpanch or Up-sarpanch) 
Rules (1964), R. 7 (2) (iii) — No-confid- 
ence motion passed unanimously by those 
present — Recording number of votes, 
names of panchas voting etc, not neces- 
sary. (Para 9) 

Index Note :— (B) Panchayats — M. P. 
Gram Panchayats (No-confidence Mo- 
tion against Sarpanch or Up-sarpanch) 
Rules (1964), R. 7 — No-confidence mo- 
tion — Method of voting — Can absence 
of voting by show of hands invalidate the 
proceedings? No. (X-Ref:— M. P. Pan- 
chayats Act, S, 24). 

Brief Note:— (B) The essential re- 
quirement is that more than one half of 
the total number of panchas should pass 
the ‘No-confidence’ motion and if there 
is substantial' compliance with this re- 
quirement, the moziom shall be treated as 
having been validly passed though it 
was passed by discussion followed by 
unanimous consensus of opinion amongst 
the required number of panchas. 

(Para 13) 

Cases Referred: Chronological Paras 
AIR 1971 Madh Pra 83 = 1971 MPLJ 74, 
Mehendra Singh v. Collector of Gwa- 
lior $ 12 
1964 Jab LJ 139 = 1964 MPLJ 298, Soj- 
harmal v. Municipal Council, Khar- 
sia 10 

A. R. Naokar, for Petitioner; J. P. 
Shrivastava, Addl. Govt. Advocate and 
B. M. Singh, for the State. 

DWIVEDI, J.:— This is a petition 
under Arts. 226/227 of the Constitution 
of India for issue cf writ of certiorari 
that the ‘no-confidence’ motion passed on 
25-10-71 against the petitioner Ramdas 
be: quashed. 


DR/DR/B402/74/RSK — 








1974 


2. The petitioner’s case is this. 
The Gram Panchayat, Thanra <n Block 
Khaniadhana, District Shivpuri, consisted 
of 15 members. The petitioner was elect- 
ed as ‘Up-Sarpanch’. On: 5-10-71, a notice 


(Annexure 1) was issued to the Panchas IS 


convening a meeting of the Grem Pan- 
chayat on 25-10-71 for consideraticn- of 
the ‘no-confidence’ motion ageinst the 
petitioner, On 25-10-71. the meeting was 
called and commenced at 11 A.M., but 
actually it started at 12-30 P.M, The mo- 
tion of ‘no-confidence’ -was passec against 
the petitioner vide Amnexure-2. who 
challenged its validity on the zrounds; 
(i) that. the meeting though scheduled to 
eee at 11 A.M. actually started at 12-30 

(ii) the voting by the Panchas was 
ae by show of hands and thus-tkere was 
no voting’ as contemplated by Section 24 


of the M. P. Panchayats Act, and the . 
Rules framed thereunder; ' (iii) ‘that. the - 


meeting was*not - ettended by Mahila 
Panchas;, (iv), -that - the notice. was not 
given by. the Secretary as required by the 
law and rules; and (v). the signasures of 
the Panchas who were not present at the 
time of the meeting were obtained after- 
wards. Thus the resolution (Annexure 2) 
of ‘no-confidence’ is void, én” 


33. + The respondents Nos.. L 2 “and 
3..in their return denied -the all2gations 
of the petitioner’ and contended that nine 
_Panchas including the Sarpanch moved 
“the motion of ‘no-canfidencé’ - ard -deli- 
vered the. notice (Annexure R-1). - They 
contended that. the Secretary - cenvened 
.thé meeting by“issuing a notice on 4/5-10- 
71.which was much more before seven 
‘clear days of the meéting (Annexure R-3). 
The fifteen Panchas received the motice 
between - 5-10-71 to 7-10-71. In the 
meeting held on 25/10/71, 18 Panchas in- 
cluding the- Sarpanch and Upszrpanch 
were present. This meeting commenced at 
11 A.M. but 3 Panchas and the Upsar- 
panch Ramdas went. away. All tre Pan- 
chas present including the Sarpanch vot- 
ed unanimously in favour of the ‘no-con~ 
fidence’ motion. (Annex. R-4), Cn the 
passing of the motion of ‘no-confdence’, 
the Upsarpanch ceased-to hold hs office 
with effect from 26-10-71l"as per the pro- 
visions of Section 24 of the M. P. Pan- 
chayats Act. They denied that the meet- 
ing was held at-.12-30: P.M: or that- the 
Panchas who weře not present sigmed. the 
proceedings- of the - meeting afterwards. 
They contended-that since the mcticn of 


‘no-confidence’ was passed: unanimously, ` 
-to reecrd the: 


there was no necessity 
names of the Panchas who. voted tor and 
against the resolution. They assertåd that 
no particular mode .cf voting -waz pres- 
cribed under -the Rules: and sirce- the 
Panchas present in number 9. after deli~ 


berations unanimously passed the motion . 


of- ‘no-confidence’, its validity could not 
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„motion of ‘no-confidence’ 
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be questioned on the ground that there 
was no voting by show of hands. The res- 
pondents thus prayed for the dismissal 
of the petition on the ground -that the 
having been 
passed by 9 members of the Panchayat 
which consisted of. 15 members, the meet- 
ing and its proceedings were valid and 


‘the petitioner could not ask this Court to 


quash the motion of ‘no-confidence’. 


4. The respondents Nos. 4, 7 and 
11 in théir return admitted the petiton- 
er’s allegations and contended that they 
were threatened by- the Secretary and 
the Sarpanch and, therefore, they put 


their signatures on the proceedings. 


5. We have heard Shri A. R. Nao- 
ker, Advocate for the petitioner, Shri 
J. P. Shrivastava, Addl, Govt. Advocate 
for the respondents Nos. 1 to 3 and all 
other remaining respondents were not re- 
presented. We are of the view that the 
pétition deserves to be dismissed, 


6. Shri Naoker, Advocate for the 
petitioner did not. press the following 


:points before us:— 


“-(i) that the meeting had commenced 


at 42-30 P.M. on 25-10-71; 


(ii) that the-notice of ‘no-confidence’ 
motion was bad in law; and 


(iii) that the signatures of the Pan- 


-ċhas who were. not present were obtain- 


ed alae 


i -Shri Naokar, Advocate for the 
R pressed only one.point that 
there was no voting by show of hànds and 
since the proceedings did not disciose 
how voting took place, the proceedings 
dated 25-10-71 were bad in law and con- 
sequently, the motion of ‘no-confidence’ 
passed in that meeting could haye no 
legal effect. $ 


8. Section:24 of the M. P. Pancha- 
yats -Act provided that on a motion of 
‘no-confidence’ being passed by the Gram 
Panchayat by a resolution passed by ma- 
jority of more than one half of the total 
number of Panchas constituting the 


- Gram Panchayat~for the time being, the 


Sarpanch or Up-Sarpanch against whom 
such motion is passed, shall cease to hold 


‘office with effect from’ the date immedi- 


ately next after the date on which such 


motion is passed. Rule 4 of- the M. P. 


Gram Panchayats :(No-confidence Mot-on 
against Sarpanch or Up-Sarpanch) Rules. 
1964, . provided that: the meeting of the 
Gram Panchayat for the purposes of Sec- 
tion 24 of the Act shall be convened by 
the Secretary and the notice of such 
meeting specifying the time. and place 


. thereof shall be despatched by the Secre- 


tary to every Panch seven clear days be- 
fore the pee ‘Rule 7 provided as 
under: —, 


> 
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“7, Minutes of the proceedings:— 

(1) Minutes of proceedings at the 
meeting of the Gram Panchayat shall be 
drawn up by the Secretary and recorded 
in the book kept for the purpose. 

(2) The Minutes of the proceedings 
recorded under sub-rule (1) shall in- 
clude:— 

(i) the names of the Panchas present; 

(ii) the decision of the meeting on 
the motion of no-confidence; and 

(iii) when such decision is not unani- 
mous the number of votes and names of 
Panchas voting for and against such mo- 
tion and the names of those who have re- 
mained. neutral.” 

9. Thus Rule 2 (iii) provided that 
when the decision on the motion of no- 
confidence was not unanimous, the names 
of Panchas voting for and against such 
a motion and the- names of those who 
have remained neutral should be men- 
tioned in the proceedings under sub-rule 
(1). Since, in this case, the motion of no- 
confidence was passed unanimously, 
there was no need to record the number 
of votes with names of Panchas who 
voted for and against the motion of-no- 
confidence as also the names of those 
who have remained neutral. The pro- 
ceedings of the meeting (Annexure 2 and 
Annexure R-4) recorded the presence of 
13 Panchas when the meeting commenc- 
ed at 11 A.M. on 25-10-71 and also men- 
tioned that the petitioner along with 
Panchas Gaurishanker, Narayandas and 
Laxminarayan left the meeting and went 
away. It also recorded that 9 Panchas out 
of the total 15 Panchas held delibera- 
tions and unanimously passed the motion 
of no-confidence. The minutes of the pro- 
ceedings thus disclosed that 9 Panchas 
who moved the motion of ‘no-confidence’ 
as per Annexure R-1 were present in the 
meeting held om 25-10-71 and voted in 
favour of the motion of ‘no-confidence’ 
after discussion. Since the resolution was 
passed unanimously, it was not necessary 
to record the number of votes, names of 
Panchas voting for and against the mo- 
tion or the names of the neutral Pan- 
chas. In the circumstances, it could not 
be urged that the motion of ‘nmo-confi- 
dence’ which was discussed by 9 Panchas 
who also signed the proceedings -was not 
validly passed. 

10. Shri Naoker, Advocate for the 
petitioner, relied upon Sojharmal v. Mu- 
nicipal Council, Kharsia, 1964 Jab LJ 139 
and contended that the voting should be 
by show of hands and since the Minutes 
recorded did not disclose that the voting 
was by show of hands, the entire pro- 
ceedings were vitiated. A perusal of the 
above cited ruling will show that the 
main question for consideration was 
whether the voting by ballot could be 
held to be the legal method of voting in 


Ramdas v. State (Dwivedi J.) 


A. E R.. 
view of the provisions of the Madhya 
Pradesh Municipalities Act, 1961. A re- 
ference was made to the common law and 
it was stated that at common law votes 
at all meetings are taken by show of 
hands followed, if necessary by a poll; 
and, in the absence of any special provi- 
sions to the contrary in the constitution 
of a particular corporation, the common; 
law method must preval, Voting by show 
of hands means counting the persons pre- 
sent entitled to vote and who choose to 
vote by holding up their hands, In para 
8 of this ruling, it was held that the me- 
thod of voting on the motion of ‘no~con- 
fidence’, which was adcpted at the meet- 
ing held on 5-11-1963, was by ballot, and, 
therefore, the question requiring consi- 
deration is only as to tke legality of the 
method of voting. It was, therefore, held 


- that the mode of voting by ballot for the 


motion of ‘no-confidence’ said to have 
been carried at the meeting held or 5-11- 
63 was clearly illegal and contrary to the 
provisions of the M. P. Municipalities 
Act, 1961. 


11.- Our case is clearly distin- 
guishable. There was no voting by ballot: 
The M. P. Gram Panchayats (No-confi- 
dence Motion against Sarpanch or UP- 
Sarpanch) Rules; 1964 do not provide ‘for 
any special mode of vcting and only pro- 
vided’ that in case the vofing was not 
unanimous, the number of votes with 
names of Panchas voting for and against 
the motion as also the names of those 
who have remained neutral’ should be 
mentioned in the Minutes of the proceed-= 
ings, The voting by show of hands means 
counting the persons present entitled to. 
vote and who choose to vote by holding 
up their hands. What is material is to 
ascertain the wishes of the Panchas pre- 
sent at the meeting whether they vote 
for and against the resolution. This can 
be ascertained by show of hands or by 
expression of opinion of the individual 
persons present and entitled to vote. In 
this case 9 Panchas were present ard 
they were the persors who had moved 
and signed the motion of ‘no-confidence’. 
They participated in the meeting. held 
deliberations over the motion of ‘no-con- 
fidence’ and unanimously voted in its 
favour. There was thus unanimous de- 
claration by the present Panchas in 
favour of passing the ‘no-confidence’ 
motion, 


12. In Mahendrasingh v, Collec- 
tor, Gwalior, 1971 MPLJ 74 = (AIR 1971 
Madh Pra 83) a question arose whether 
the prescribéd form of ‘No-confidence’ 
motion which employed expression ‘for 
the following reasons” could be consider- 
ed as valid inthe absence of the mem- 
tion of the reasons in support thereof: 
It was held that the resolution of the 
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'No-confidence’ motion .could b2 passed 
if the requisite number of Panchas vot- 
gd in its favour. It was further held that 
though no reasons in support thereof 
were mentioned im the prescribed form 
of 'No-confidence’ motion, mere expres- 
sion ‘the Panchas have no-confidence in 
the Sarpanch’ was substantial compli- 
ance with the Rules, 

13. Somewhat, similar is the po- 
sition here. The essential requirement 
was that more than one-half of the total 
number of Panchas should pass zhe ‘No- 
confidence’ motion and if there is sub- 
stantial compliance with this require- 
ment, the motion of ‘No-confidenze’ shall 
be treated as having been validly passed 
though it was passed by discussion fol- 
lowed by unanimous consensus of opin- 
jon amongst the required mnumber of 
Panchas. Thus the absence of vcting by 
{show of hands could not on any ground 
invalidate the proceedings. We are, there- 
fore, of the view that the motion of ‘No- 
confidence’ having been validly passed 
against the petitioner, he has ro right 
to request this court for quashing it. 

414. In view -of the above, we dis- 
miss the petition, In the circumstances 
of the case, we direct the parties to bear 
their own costs. The security amount 
shall be refunded to the petitioner. 

Petition dismissed. 


—_———- 


AIR 1974 MADHYA PRADESH 179 
(V 61 C 37) 
SHIV DAYAL AND SURAJBHAN, JJ. 

The State of Madhya Pradesh and 
others, Appellants v. Babulal Pathak, 
Respondent. 

Misc. (First) Appeal No. 99 cE 1969, 
D/- -1-1974, against order of J. A. 
Khare, Addl. Dist, J., Betul, D/- 
1969. 

ae Note:— (A) Arbitration Act 
(1940), S. 28 — Extension of time for 
making award — Guiding principles — 
Discretion of Court. . 

Brief Note:— (A! An award which 
was otherwise good and valid was- given 
‘by the Arbitrator 3 
the time fixed.for making it and no ob- 


20-1- 


„jection. was*raised on.the ground that the ` 


time had expired for making the award. 
The Court suo motu, without giving an 
opportunity to .the party affected to 
apply for an extension of time, teok up 
the point that the award was mae be- 


yond time and set it aside on that aera 7 
that. 
the award of an arbitrator is ordinarily 


Held that the :policy of the law is 


final and conclusive and that the Court 
should approach the award with a desire 
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after the expiry of. 
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to support it, if that is reasonably pos- 
sible, rather than destroy it by calling 
it illegal, and that it would have been 
consonent with justice to extend the 
time in the exercise of the Courts’ dis- 
cretionary power.. The High Court ac- 
cordingly extended the time umder S. 28 
ar the Act. 1970 MPLJ 30, Followed. 
(Para 5) 

Index Note:— (B) Arbitration Act 
(1940), S. 30 — Power of Court — Court 
cannot reappraise the evidence for sett- 
ing aside award. 

Brief Note:— (B) The Court cannot 
reappreciate the evidence for ~ setting 
aside an award. The chbjections to an 
award must be confined to those permis- 
sible under Section 30 of the Arbitration 
Act, 

(1) An award of the arbitrator is 
final, both on facts amd law. (2) The 
Court cannot review the arbitrator's 
award and correct any mistake in his 
adjudication, unless there is am error of 
law on the face of the award. (3) An 
error of law on the face of the award 


~ means that.some legal propositidn. which 


is the basis of the award, is erroneous 
and such error is apparent in the award 
or the document actually incorporated 
therein. The Court cannot reappraise the 
evidence and it is not open to the Court 
to sit in appeal over the conclusion of 
the arbitrator. AIR 1971 SC 1646- and 
AIR 1967 SC 1030 and AIR 1923 PC 66, 


Relied on. (Para 8) 
Cases Referred: enrrnolegieal Paras 
AIR 1971 SC 1646 = (1970) 2 SCC 861, 


State of Orissa v. Kalinga Const. Co. 
(P.) Ltd. 8 
1970 MPLJ 30 = 1970 Piai LJ 86, Jamna- 
prasad v, Mahesh P 7 
AIR 1967 SC 1030 = 71967) 1 SCR 105, 
Firm Madanlal Roshanlal V. i Tukum 
Chand Mills 8 
AIR 1965 Madh Pra 118 = 1965 MPLJ 
294, Moolchand v. Kashi ` Prasad 5 
AIR 1963 SC 1677 = 1964 SCD ee 
Santa Sila v. Dhirendra Nath 
AIR 1962 SC 78 = (1962) 2 SCR 720, 
Hari Shankarlal v. Shambhunath 3 
AIR 19237 PC 66 = 50 Imd App 324, 
Champsey Bhara and Co. v. Jivraj 
Balloo Spg. & Wvg. Co. Ltd. 8 


A. P. Tare, Dy: Govt. Advocate, for 
sea R. K. Pandey, for Respon- 
ent. 


. SHIV DAYAL, J.:— This is an ap- 
peal under Section 39 of the Arbitration 
Act from the judgment and order of the 
Additional District Judge, Betul, setting 
aside an award on the ground that it was 
made after the prescribed time. The ob- 
jection that the award was made beyond 
the time prescribed by law was not rais~ 
ed by any party, After disposing of the 
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objections, which were raised before him 
under Section 30 of the Arbitration Act, 
he raised the question of time limit suo 
motu. 


2. The facts as stated by the 
arbitrator in his award are- that on Janu- 
ary 12, 1960, Babula' Pathak had purchas- 
ed coupe No. 1, Bhainsaghat, in public 
auction for Rs. 20,000, the contract 
period being upto March 31, 1961. The 
forest staff detected some illicit felling 
in the coupe and the Divisional Forest 
- Officer, South Betul Division, Betul, im- 
posed penalty on the contractor. The 
contractor denied the allegations made 
against him. Thus a dispute arose. In his 
award, the arbitrator held that Babulal 
Pathak was guilty of committing breach 
of clause 7 of the deed of contract, The 
contractor filed objections under Section 
30 of the Arbitration Act, whereupon. the 
following issues were framed by the 
Court:— 

“J, (A) Whether the arbitrator mis- 
conducted himself? 

(B) If so, its effect? 


2, (A) Whether the non-stay by the 


arbitrator of the proceedings attract dis- 
qualification of Section 30 (b) of the Ar- 
bitration Act? 

(B) If so, its effect? 

3. (A) Whether the award has been 
improperly -procured? 

(B) If so, its effect? 

4. Relief and costs?” 


3. . The learned Additional Dis- 
trict Judge held that the non-stay of the 
arbitration proceedings by the arbitra- 
tor did not attract Section 30 (b) of the 
Arbitration Act and decided the other 
objections also in favour of the depart- 
ment, overruling the objections raised 
before him. He held that the award 
could not be set aside on any of the ob- 
jections raised by the contractor. Having 
said all that, the learned Judge took up 
suo motu the question whether the award 
had been made beyond the prescribed 
period of four months (vide paragraphs 
28 and 29)..He found that the, arbitrator 


entered upon the reference on” April 23, . 
1963, while the award was made on Au-. 


gust 14, 1964. Relying on Hari Shankar- 


lal v. Shambhunath Prasad, AIR 1962 SC- 


78 he held that it is the Court which can 
extend time, but since no such ‘prayer 
was made, either, by the arbitrator or 
by the Divisional Forest Officer, he did 
“not deem it fit to condone the delay”, 
and for that reason, he struck dowa the 
award as without jurisdiction being in 
contravention of Rule 3, Schedule 1, 
Arbitration Act. 

4. The appellant’s contention is 
that the .respondent had not~ included 
that objection in his application under 
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Section 30° of the Act and that no oppor- 
tunity was given to the appellants to 
make an application umder Section 28 of 
the Act, Jt is further contended that this 
was a fit case where the Court should 
have, in exercise of its discretion, extend- 
ed the time, particularly when the par- 
ties had acquiesced and continued to 


appear before the arbitrator all along 
without any demur and took a chance 
for an award in their favour. 

5. Having heard learned counsel 


for both sides, we have formed the view 
that the learned Additional District 
Judge was in error in striking down the 
award on a technical ground, when he 
had discretion to remedy the defect in 
the interest of substantial justice. The 
policy of the law is tc uphold the award 
as far as possible. This is not a case 
where the Court was powerless, as when 
the bar of limitation rigidly steps in. 
Apart from the fact that the respondent 
had not raised any objection, it would 
have been only in fairness to the par- 
ties that the appellants should have been 
given an opportunity to make an appli- 
cation for extending the time. When the 
learned Additional District Judge found 
that the award was good and valid 
otherwise, and when he rejected all the 
objections raised by the respondent, he 
should have leaned towards the uphold- 
ing of the award and thereby advanced 
substantial justice. The learned Addi- 
tional District Judge said in so many 
words that he had jurisdiction and dis- 
cretion to extend time. Having taken 
motice of.the defect suo motu, it would 
have only been consonant with justica 
to extend the time in exercise’ of the dis- 
cretionary power, The policy of the law 
is that the award of- an arbitrator is 
ordinarily final and conclusive and that 
the Court should approach the award 
with a desire to support it, if that is 
reasonably possible, rather than destroy 
it by calling it illegal. See Moolchand v. 
Kashi Prasad, AIR 1965 Madh Pra 118, 
where observations of the Supreme Court 
in several decisions have been relied on. 
In the present case, the learned Addi- 
tional District Judge completely over- 
looked: this celebrated principle. Instead 
of approaching the eward with a desire 
to supvort it, he aporoached it with a 
desire to destroy it by calling it illegal, 
This runs counter te the instructive ob- 
servations of the Supreme Court in Santa 
Sila v. Dhirendra Nath, AIR 1963 SC 
1677 as also in Moolchamnd’s case (supra). 

6. We have 


perused the order 


‘sheet recorded by the arbitrator. We find 


that both the parties participated in the 
proceedings without demur. The contrac- 
tor filed his list of witnesses on Febru- 
ary 26, 1964. He actively tock part in the 
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proceedings, not only by , inspectirg 
documents and submitting applications, 


but also by examining his own witnesses 
as late as on May 4, 1964. 
We. have, therefare, no hesite 


tion in extending the time under Sectian - 


28 of the Arbitration: Act, upto the-date 
on which the arbitrator actually mace 
his award. The decision: in Jamnaprased 
v. Mahesh Prasad, -1970 MPLJ 30, is œ 
all fours. 

8. Shri Pandey, learned counsel 
for the contractor, made a faint attempt 
to take us through the firdings reached 
by the arbitrator to show that they were 
not correctly arrived at. The Court car- 
mot reappreciate the evidence for settirg 
aside an award. See State of Orissa v. 
Kalinga Const. Co, (P.) - Ltd., 
SCC 861 = (AIR 1971 SC 1646). The ob- 
jections to an award must be confined to 
those permissible under Section 30 of the 
Arbitration Act. The contractor did net 
raise any objection that there was æn 
error apparent on the face of the award. 
It is clear law that: (1) an award ‘of 
the arbitrator is final, bota on fact ard 
law, (2) The Court canno: review tke 
arbitrator's award and correct any mis- 
take in his adjudication, unless there -s 
an error of law on the face of the award. 
(3) An error of law on the face of tke 
award means that. some legal propos- 
tion, which is the basis. of the award, -s 
erroneous and such error is apparent in 
the award or the documen: actually ic- 
corporated thereto. See 
Roshanlal v. Hukumchand Mills, AIR 
1967 SC 1030 and Champsey Bhara and 
Co. v, Jivraj Balloo Spg. and Wvg.` Ca. 
Ltd., 50 Ind App 324 = “AIR 1923 PZ 
66). The Court cannot reappraise the. ev.- 





(1970) 2 


Firm Madanlal - 


Sushila Deri v. Ibrahim 


dence and it is not open to the Court to © 


sit in appeal over the conclusion of tke 
arbitrator. Per State of Orissa v. Kalinga 


Const. Co. (P.) Ltd. (supra), Therefore; 
the new objection sought to be raised: 
before us is not tenable. 

9. The appeal is iliowea. The 
judgment and order of the . Additional 
District Judge are modified to this ex 


tent that the award shall be deemed to 
have been made within the ` prescribed 
time, as we extend the time under Sec 
tion 28 of the Arbitration Act, to th 
date on which the award was - actually 


X 


made. Maintaining the rest of the judge : 


ment of the Additional District Judge, 
we uphold the award and dismiss th= 
contractor’s objections under Section 3) 
of the Arbitration Act. The. respondert 
shall pay costs to the appellants in boti 
the Courts, Counsel’s fee Rs, 100 in eacn 
Court, 

- Appeal allowec. 


———— eee 


. AIR 1973 Guj 216 = 


Ltd. 22 
AIR 1971 Madh Pra 113 = 1971 MPLJ 


M.P. 181 


AIR 1974 MADHYA PRADESH 181. 
(V 61 C 38) 
A. P. SEN AND G. G, SOHANI, JJ. 


Smt. Sushila Devi-amd others, Appel- 
lants v. Ibrahim and another, Respon- 
dents. 

Miscellaneous Appeals Nos, 44 
65 of 1968, D/- 4-12-1973. 

Index Note:— (A) Motor Vehicles’ 
Act (1939), S. 110-A — Negligence — 
Doctrine of res ipsa loquitur Bus 
violently swerving to the right and fall- 
ing in a river from a height of 50 ft. 
from a bridge — It is without more a 
proof of negligence. 

Brief Note:— (A) When a motor 
vehicle suddenly leaves thé road, mounts 
the pavement or crashes against an off- 
side tree, or falls down an embankment 
and meets with am accident resulting ‘in 
death, the fact that it went off the road 
is, without more per se proof of negli- 
gence, By parity of reasoning, the very 
fact that here the ill-fated bus suddenly 
swerved to the right witha jerk, crash- 
ed through the railings and fell down 
from the bridge into the rocky bed of 
the river from a height of 50 ft., itself 
gives rise to an inference of negligence. 

(Para 18) 

Index Note (B) Motor Vehicles 
Act (1939), S: 110-B — Fatal accident — 
Claim for damages — Collateral benefits 
— Whether to be. deducted from com- 
pensation amount? 


Brief Note: — (B) In ; a claim for da- 
mages for death under Section 110-B, 
sum payable on death under any con- 
tract of social assurance or insurance are 
to be disregarded, but the reasonable 
prospect of receiving benefits such as 


and 


compulsory. employers’ insurance, whe- 
ther contributory or non-contributory, 
gratuity and pension have to be taken 


into account. AIR 1973 Guj 216, Dissent- 
ed from, (Para 32) 


Cases Referred: Chronological Paras 
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SEN, J. :— These appeals: iid Sec- 
tion 110-D of the Motor Vehicles Act, 
1939, preferred by two sets of claimants, 
are directed against the decision of the 
Motor Accident Claims Tribunal, Indore, 
rejecting their claim for compensation 
for the death of two of the passengers, 
Jinendra Kumar and Basantilal, arising 
. from a motor accident, 


2. ~The material facts, shortly 
stated, are as. follows:— ; 


On the 13th February, 1965, there 
was a ghastly accident on the Mortakka 


Bridge. over the Narbada resulting in the. 


tragic death of eight persons. It is a 
very large bridge, having .a length of 
2600 ft. with twenty-four spams each of 
108 ft. Motor bus No. MPB 1492, owned 
by respondent No. 1 Ibrahim and driven 
by deceased Lal Khan, was carrying 
eight passengers en route Ujjain-Onkare- 
shwar via Indore. The bus entered the 
bridge near about 11-30 A.M., and after 


it had crossed as many as ‘twenty-one N 
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' 
spans of the bridge, the driver suddenly 
applied the brakes; but the bus went for- 
ward with a jerk, suddenly veered across _ 
the bridge to the off side, dashed against 
two or three railings, crashed through 


‘the railings, and fell down off the bridge 


from a height of about 50 ft, into the 
rocky bed of the river, resulting in the 
death of the driver and seven passengers 
including Jinendra Kumar and Basanti- 
lal. The sole survivor was one of the 
passengers, A.W. 3 Sajjan Singh, who had 
a miraculous escape. 

. 3. The first set of claimants, Smt. 
Sushila Devi and others, the heirs cf 
Jinendra Kumar, alleged that the acci- 
dent was caused by negligence on the . 
part of the driver. -In support of that 
plea, they gave the following particulars 
of négligence: 

“After the bus actually PEE the 
bridge and was crossing the Narbada 
river and was rearing the southern end 
of the bridge, it suddenly ran into the 
railings on the right-hand side of the 
bridge and crashing through the same 
fell into the rocky bed of the river about 
45 feet below.” 

The second set of claimants, Smt. 
Kamalabai and others, however, alleged 
that the accident occurred due to the 
negligence of the owner of the bus, ie, 
respondent No. 1. The particulars of 
negligence pleaded by them were these: 

“At the time when the sad and hor- 
rible accident took place, the condition 
of the said bus was also not in perfect 
order. - The bus was moving then with- 
out a conductor at the time of the acci- 
dent. The axle of the bus was also not in 
order. It is learned by the. applicants 
that the axle was broken on the Narmada 
River bridge and due to this,. bus could 
not be controlled and ultimately it fell 
down.” 

* 4, In answer to their claim the 
respondent Ibrahim in his written state- 
ment denied thet the accident was caus- 
ed due to any negligence on his part or 
on the part of the driver. In his defence 
he asserted that the accident was caused 
by a sudden mechanical failure. That 
plea was in these terms:— - 

“The accident occurred as the axie 
was broken and due to breakage of the 


- right pin and tie-rod of the driver side 


amd as such the conmection between the 
steering wheel and the front wheel dis- 
connected and the vehicle became out of 
control. This being Vis Major, the owner 
is not. liable for compensation.” 

5. The Claims Tribunal held that 
this was purely an accident caused due 
to’a sudden dislocation of the tie-rod 
during the course of the journey, result- 
ing in a disconnection of the steering 
wheel and the front wheel, While deal- 
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ing with the question whether the claim- 
ants could rely on the doctrine res ipsa 
loquitur, the Tribunal observed follou~- 
ing the dictum of Lord Simon in Woocs 
v. Duncan, (1946) 1 All ER 420, that res 
ipsa loquitur only shifts the onus cf 
proof which is adequately met by show- 
ing that the defendant was not, in fact, 
negligent. It accepted the axplanation cf 
the respondent No. 1 that the bus wes 
kept in a proper state of repairs and thet 
the accident was due to the breaking cf 
the tie-rod. In reaching that conclusion, 
it relied on the testimony cf NA.W. 1 Ik- 
rahim the owner of the bus, NA.W. 2 
Ravinandan Sahay, Motor Vehicles Inz- 


pector, and NA.W. 3 Narsingh Rao, Sur-. 


veyor deputed by the Insurer to assess 
the extent of the loss. The Claims ‘Tribu- 
nal then observed:— 

“When the tie-rod raia, the veh:- 
cle becomes out of control, It does nat 
stop and proceeds in the direction taken 
by front wheels”, 


6. The short question involved in 
these appeals is, whether the decision of 
the case should rest on` the rule laid 
down in Ram Dulare: Shukla v. M. P. 
State Road Transport Carpn., Gwalior, 
1969 MPLYI 922, or on: -the doctrine of res 
ipsa loquitur. 


7. The appellants rest ‘their case 
on the doctrine res ipsa loquitur. In Ram 
Dulare Shukla’s case, 1969 MPLJ 922 
(supra) I had occasion to state:— - 


“The res ipsa loquitur is not a ruže 
of law. .As observed in Charlesworth on 
Negligence, 3rd Edn., p. 42— 


‘It is no more than a rule of ejidence á 


affecting onus.. It is based on comman 
sense and its purpose is to enable justice 
to be done when the facts bearing on a 
causation and on the care exercised ky 
the defendant are at outset unknown 10 


the plaintiff and are or ought to be witk-. 


in the knowledge of the defendant’. 


If the facts are sufficiently known, tke 
question’ ceases to be whether the facs 
speak for themselves, and the only ques- 
tion is whether on the facts as establisk~ 
ed, negligence is to be inferred or noi. 
The doctrine of res:ipsa loquitur does 
not, therefore, apply when the cause of 
the accident is known.” 


The decision in Ram Dulare’s case (supre) 
is, however, clearly -distinguishable -an 
facts, There, the cause of accident. was 
known; and therefore, the doctrine res 
ipsa loquitur did not. apply. The Corprc- 
„ration was able to rebut the inference cf 
negligence arising from the doctrine by 
showing that the accident there was due 
‘to a latent defect in the vehicle ‘brougkt 


about by the slipping of the shackle-pia 
of the right front Wheel and was not due. 


to any negligence on the part of the dri 
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- it affords reasonable evidence, 
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ver in driving the bus at an uncontroll- 
able speed, as alleged in that case. 

8. The law om the subject is stat- 
ed in Winfield on Tort, 7th Edn., P. 199 
thus— 

“1, If the defendant shows how the 
accident aetually occurred and the true 
explanation is consistent with due dili- 
gence on his part, then he is not liable. 

2. Even if he cannot explain the ac- 
cident, if the defendant shows that there 


-was no lack of reasonable care on, his 


part or on the part of persons for whose 
negligence he is responsible, then again 
ue has exonerated himself from liabi- 
ity.” 

9. The true ambit of the doctrine 
res ipsa loquitur has been recently eluci- 
dated in Colvilles Ltd. v, Devine, (1969) 
2 All ER 53 and Ludgate v. Lovett, (1969) 
2 All ER 1275. The test in ascertaining 
whether the doctrine applies is laid down 
in the well-known passage in the judg- 
ment of Erle, C. J. in Scott v, London. 
and St. Katherine Docks Co., (1861-73) 
All-ER Rep 246, to the following effect: 


“There must be reasonable evidence 
of negligence: But where the thing is 
shown to be under the management. of 
the defendant or his servants, and the 
accident is such as in the ordinary course 
of things does not happen if those who 
‘have: the management ‘use proper “care, 
in the 
absence of - explanation by the defen- 
dants, that the accident arose from want 


‘of care.” 


10. We have examined very care- 
fully the evidence on record and have 
come to the conclusion that the doctrine 
does apply to the circumstances of this 
case. Although the.. respondent No, 1 
could, by satisfying the Court that he 
was not negligent, succeed even if he 
could. not show as to how the accident 
happened, the evidence, in the ¢circum- 
stances, was insufficient to rebut the in- 
ference of megligence raised by the ma- 
xim res ipsa loquitur., Now, here the res- 
pondent No, 1, conscious that the things 
looked black against him, averred that 
the sudden breakage of the tie-rod and 
the axle caused a disconnection of the 
steering and. the right front wheel. There 
is, however, no sufficient evidence to sup- 
port the plea that the latent defect was 
the real cause of- the accident. It was for . 
the respondent No. 1 to show that he had 
taken ail reasonable care and that des- 
pite this, the defect remained hiddem. 
The evidence shows ‘that the bus was 
purchased by him second-hand for a pal- 
try sum of Rs. 12,000. That circumstance 
speaks for itself. The evidence of NA.W. 
1, Ibrahim NA.W. 2 Ravinandan Sahay 
and NA.W. 3 Narsinghrao. is of little as- 
sistance in this case.: NA.W. 1 Ibrahim 
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and NA.W. 2 Ravinandan Sahay no doubt 
state that they found tyre-marks over a 
distance of 30 ft. on the bridge which 
showed that the driver all of a sudden 
applied brakes in an effort to stop the 
vehicle. But it swerved to the right and 
then crashed through the nailing, The 
existence of tyre-marks is, however, not 
conclusively proved, There is mothing to 
show that the bridge was cordoned off 
by the police after the accident. Nor has 
the respondent No. 1 placed on record 
the report of the Motor Vehicles Inspec- 
tor showing the existence of the tyre- 
‘marks. We are, therefore; left with the 
word of NA.W. 1 Ibrahim, the owner. 
NA.W. 2 Ravinandan Sahay, on his own 
admission stated that he had visited the 
- place of the accident on the 15th, ie. 
two days after the accident, The road 
between Indore and Khandwa has a 
heavy vehicular traffic and all vehicles 
have necessarily to pass over the bridge. 


11. NA.W. 2 Ravinandan Sahay 
inspected the damaged bus after the ac~ 
cident. He states that he found the brake 
connections of three of its wheels intact; 
but that of-the fourth wheél was not 
there, obviously, because the wheel itself 
had come,off. No doubt, this witness 
gave his opinion that the accident was 


caused by the breaking ^ of-the tie-rod. - 


But “during his cross-examination he was 
frank enough to confess that the accident 
could also have resulted due to negli- 
gent driving of the bus by the driver 
and the tie-rod may have broken due to 
the fall from a height of 50 ft. So -also, 
the evidence of NA.W.. 3 Narsinghrao 


carries: us nowhere, He was merely a 


surveyor deputed by the respondent No. 
2, Jupiter General Insurance Co. Ltd., 
the insurer, to assess the extent of loss 
to the vehicle; and therefore, his opinion 
as to the cause of the accident is not 
conclusive. In that state of evidence, the 
Tribunal was not right in its view that 
the accident, in fact, was due to a latent 
defect, i.e., a suddén snapping of the tie- 
rod and the: breaking of the axle, result- 


ing in a disconnection of the steering 
and the right front wheel. n5 
12. The cause of the accident, 


therefore, remains unexplained. The fact, 
however, remains that the bus violently 
swerved to the right, This is a case 
where the doctrine res ipsa loquitur 
must necessarily apply since the cause 
of the accident is not kmown, The ma- 
xim raises an inference of megligence 
which the respondent has not succeeded 
in rebutting. 

13. The weight of authority clear- 
ly is in support of the view that we have 
taken. In Barkwav v. South Wales 
Transport Co. Ltd., (1948) 2 All ER 460, 
precisely in somewhat - similar circum- 
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stances where a motor omnibus sudden_y 
left the road, mounted the pavemert, 
crashed into some railings, and fell down 
an embankment, when the offside front” 
tyre burst, the Court of Appeal (per 
Scott and ‘Asquith, L. JJ., Bucknill L. J. 
Dissenting), held that the fact that the 
omnibus left the road and fell down the 
embankment raised a presumption f 
negligence against the defendants r2- 
quiring them to prove affirmatively. that 
they had exercised all reasonable care 
to displace the presumption it was not 
sufficient for the defendanis to show that 
the immediate cause of the accident was 
a tyre burst, since a tyre-burst per se 
was equally consistent with negligenze 
or due diligence on their part; but it was ` 
necessary for the defendants to prove 
either that the burst itseli was due to a 
specific cause which did not connote neg- 
ligence, or, if they could point to no- 
such specific cause, that they had used 
all reasonable care in the MARRE 
of their tyres. 

14. After -referring to “the wel- 
known dictum of Erle C. J., in (1861-73) 
All ER 246 (supra), their Lordships ad- 
verted to the decision of the House of 
Lords in Woods v. Duncan (supra), and 
in particular, to the observation of Lord 
Simonds to the éffect— 

- "The accident may remain inappli:- 
able (sic inexplicable?) or at least no 
satisfactory explanation other than. kis 
negligence may be offered; yet, if the 
court is satisfied by his evidence that he 
hes not negligent, the plaintff’s case Smer 
il ” 


and found that on the facts and circurm- ' 
stances of that case, and on the evidence, 
the defendants had failed to prove that 
they had taken all reasonable steps to 
ascertain that the tyre on the fateful 
day, was fit for use, which they, in order 
prove. In 
that view, the’ learned Lord Justic3s 
held that the plaintiff hed established _ 
negligence against the defendants and 
therefore, was entitled to  recovar 
damages, 

15. On facts, however, Scott and 
Asquith L. JJ. differed, While explain- 
ing the rule of evidence embodied in the 
maxim res ipsa loquitur, Asquith L. J. 
said— 


“The position as to onus of proof in 
this case seems to me to be fairly sum- 
marised in the following short proposi- 
tions: (i) if the. defendants omnibus 
leaves the road and falls ‘down an em- : 
bankment, and this ‘without - more `is 
proved, then res ipsa loquitur, there is. 
a presumption that the event is caused 
by negligence on the part of the defen- 
dants, and the plaintiff succeeds unless. 
the defendants can rebut this presump- 
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tion: (ii) It is mo rebuttal for the defen- 
dants to show, again without moze, that 
the -immediate cause: of the 
leaving the road is a tyre-burst, since a 


tyre-burst per se is.a neutral event con-- 


sistent, and equally consistent, with neg- 
ligence or, due diligencezon thé part of 


the defendants. When a balance. has been. 


tilted one way. you cannot redress it by 
adding an equal weight to eacn scale. 
The depressed scale will remair. down. 
This is the effect of tne decision ix Laurie 
v. Raglan Building Co., Ltd.. (1941) 3 All 


_ER 332, where not a tyre- burst but a. 


skid was involved. (iii) To displace the 
presumption,. the defendants must go fur- 
- ther and prove {or it must emerge from 
the evidence as a whole) either la) that 
the burst itself was due. to a specific 
cause which does not connote negligence 
on their. part but points to its absence as 
more probable,-or (b) i£ they car point 
- to no such specific ‘cause, that. they used 
all -reasonable care in and ` about the 
pianagement of their’ tyres: Moods v. 
Duncan”. 


If this was,. in euh the Darda on the 
defendants, Asquith L. J. was: of the 


opinion, for the detailed reasons. ‘given 


by Scott L. J., that they had discharged 
it. That was because the learnec Lord 
Justices were of the view ‘that the de- 
fendants had proved as’a matter of fact, 
that they had observed-a reasonable sys- 
tem of inspection ;: in - regard to. their 


tyres, They accordingly reversed the de- - 


cision of Sellers, J., allowing the claim. 


16.  In‘dealing with the present 
question, Scott L. J. had stated—* 

“T. agree that the ‘mounting of the 
omnibus on the.-foctpath was a fact 
which raised the presumption expressed 
in the phrase res ipsa loquitur That 
phrase, however, represents nothing 
more than a prima facie Pe ia of 
fault.” 


Then he went ‘on. “te Cenah - that : ihe 


presumption Was a rebuttable ene, in 
these words—* . 
“It is rebuttable :by the seme de- 


fence as_is open-to any defendant aceus- 
‘ed of- negligence, against whcmn ‘the 
plaintiffs evidence-has made out a prima 
facie case. When the -~ plaintiff has done 


that, the onus is said to shift - to - the. 


defendant. In a case where res ipsa 
loquitur the onus starts on the. 
dant and requires him -fo prove affirma- 
tively that he -has exercised -all reason- 
able care, but that proof-is very greatly 
facilitated if he can.show:that th= event 
which caused the. plaintiff. damage hap- 
pened through some cause for with no 
blame can: attach- to him, even’ though 
it cannot be specifically, ‘identified, and, 
if it can be so identicied; his task is . not 
* only facilitated but achieved: If he, thus 
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emnibus . 


-ought to ees been, but were not 


_proval by their 


< from a height of 50 ft., 


.Son>v, Henry Ex Jenkins & Sons, 


defen- .. 
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succeéds in demonstrating, positively the 

probable operation of.such cause, whe- 

ther specifically identifiable or not, the 

onus is then discharged, and the prè- 

sumption. of fault on his part ceases and 

‘the plaintiff is left in the position of 
having failed to prove his case.’ 


- "The dóein of res ipsa ae 
then ‘goes out of the picture and the 
court has. to decide on the balance of 


-proof on each side.” 


17. On further appeal, the House 
of Lords in. -_Barkway- v. South Wales 
Transport Co. Ltd., (1950) 1 All ER 392, 
set aside the decision of the Court of 
Appeal, and found thai the defendants 
were, in fact, negligent in that though 
the practice- of inspection and overhaul 
of ‘tyres was adequate in other respects 
and was in accordance with the practice 
of operators carrying-on similar occupa- 
tion, they failed to instruct their drivers 
about impact fractures and- to require 
them “to report, and the tyre examimers 
in- 
formed. 

. -I8 `The ‘weighty P of 
Asquith L. J. in Barkway v. South Wales 


. Transport Co, (supra) in the Court of 


Appeal, have been. received with ap- 
Lordships in Gobald 
Motor Service Ltd, v. R. M. K. Velu- 
swami, AIR 1962 SC 1: It must, there- 
fore, ‘be taken as the law that when a 
motor, vehicle suddenly leaves’.the road, 
mounts: the “pavement or-crashes against 
an offside tree, or falls down an em- 
bankment and meets with an accident 
resulting in death, the fact that it went 


‘off the road is, without more per se proof 


of negligence. By parity . of reasoning, 
the very fact that here the ill-fated bus 
suddenly swervéd to the right with -a 
jerk, crashed through the railings and 
fell down from ‘the. Mortakka bridge .in- 
to the, rocky. bed of the Narmada river 
itself gives rise 
to an inference of negligence. 


19. We may ‘like. to point out that 
récently the House. of “Lords in Hender- 
(1969) 
3-All ER 756 has. gone -a step farther 
A -majority of the- Law Lords has, in 
their speeches, indicated that the defen- 
dants could not escape liability Þy mere- 
ly raising a. plea of latent defect in ans- 


‘wer to a claim for -damages for negli- 
gence -but had tot prove affirmatively 
that in, all circumstances which they 


knew ‘ot ought to have known, they took 


-~ all proper steps to. avoid danger, Lord 


Pearson, in his speech stated— 


“The decision in this appeal turns 
‘on what is sometimes called the eviden- 


- tial -burden of proof; which is to be dis- 


tinguished from “the” formal {or legal or. 


186. M.P.  [Prs. 19-21]. 


technical) © burden of proof. Passages 
which bear upon this distinction will be 
found in Esso Petroleum Co. Ltd. v. 
Southport Corporation, (1952) 2 All ER 
1204 at p. 1212 per Devlin J. and per 
Lord Redcliffe, and in. (1950) 1 All ER 
392, at pp. 394-5 per. Lord Porter and at 
p. 400: per Lord Normand, For the pur- 
poses of the present case the distinction 
can be simply stated in this way. In an 


action for negligence the plaintiff must ~ 


allege, and has the burden of- proving 
that the accident was caused by negli~ 
gence on the part of the defendants. 
That is the issue throughout the trial, 
and in giving judgment at the end of the 
trial the Judge has to decide whether he 
is satisfied on a balance of probabilities 
that the accident was .caused. by negli- 
gemce on the part.of the defendants, and 
if he is not so satisfied the plaintifi’s ac- 
tion fails. The formal burden of proof 
does not shift. But if in the course of 
the trial there is proved a set of facts 
which raises a prima facie inference that 
the accident -was caused, by negligence. 
on the part of the defendants, the issue 
will, be decided in the plaintiff's favour 
unless ‘the defendants by their evidence 
provide some answer which, is adequate 


to displace the prima facie inference. In, 


this situation there is said to be am evi- 
dential burden: of- proof resting on the. 
defendants, 


The plaintiff in her Statement of 


claim, after alleging in paragraphs 5 and - 


6 that the accident was caused by negli- 
gence on the part of the second defen- 
dant, who was the driver. of the lorry, 
went on to allege in paragraph 7 that 
the accident was caused by negligence, 
of the first defendants, wha were the 
owners of the lorry, and gave particulars 
of the negligence......... The defendants 
in paragraph 2 of their defence denied 
that they were guilty of negligence as 
alleged or at all, and - further denied 
that .the collision was caused - by 
alleged or any negligence on their part. 
Then there was an:additional plea in 
paragraph 3 as follows: 


‘3. ‘The said collision was ` caused be: 
a sudden brake failure on the said motor ` 


lorry resulting from a latent defect, that 
is to say corrosion of the brake fluid 
pipe, which occurred without any fault 
on-the part ef the defendants and the 
existence of which was not discoverable- 
by the exercise of reasonable care by 
them’. 

What was the effect of this 
plea? ; 
I do not think. it raised any new or sepa- 
rate iSSUg...ceee 

The delendanits were ey this -plea 
alleging and, therefore, admitting | that. 
the accident was caused by @ sudden 
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‘The expression - 


‘the . 


additional ; 


brake failure resulting from. corrosion of 
the brake fluid pipe, and were assuming 
an evidential burden of proving that the 
corrosion occurred without any fault on 


-their part. and that its existence was mot 


discoverable. by the exercise of reason- 
able care by: them.. That was the effect 


_of the defendants’ pleading, but in any 


‘ease the physical facts of the case raise 
a strong prima facie inference that the 
defendants were at fault and that their 
fault was a cause of the accident......... 
From these- facts it seems to me clear, 


as a prima facie inference, that the ac-. 


cident must have been due to a default 
of the defendants in respect of inspec- 
tion or maintenance or both. Unless they 
had a satisfactory: answer, sufficient to 
displace the inference, they should have 
been held liable.” 

Lord Reid and Lord’ Donovan. were ‘sub= 
stantially of the same view. 

a 20. ~ 
Lordships is clearly. not fulfilled in ‘the 
instant case, 

21. That takes us to the. question 
‘of assessment of damages > which flow 


from the‘ accident. In Smt. Gulab Devi 


Sohanéy v. Govt. of Madhya Pradesh, 
AIR 1971 Madh‘ Pra 118. ome of us’ (Sen 


*J,) had occasion to observe— 


. “Under. Section 110-B of the Moior 
‘Vehicles Act, 1939, the Claims Tribunal 
is required to determine an amount of 
compensation which appears to it to, be 
just. That amount of compensation would 
be just has necessarily to. depend upon 
the facts and circumstances of each ‘case, 
“just? has a wider am~ 


ALR. 


` The test laid down by their ú 


bit than the words used in Sections 1-A; B 


and 2 of-the Fatal Accidents Act- and, 
therefore, though a Claims Tribunal 
while dealing with a claim under the 
Motor Vehicles Act has only to consider 
what appears to it to be “just compensa- 
tion”, om the facts and circumstances of 
the case before it; need not strictly fol~ 


-low and apply the basis of the assess< 


ment of compensation indicated in . the 
various decisions under the Fatal Acci- 
dents Act; such decisions, Indian or Eng- 


lish, are of general guidance in.cases of- 


claim for compensation. The Claims Tri- 
bunal must, therefore, in claims. arising 


‘ from death in road accidents from the 


use of motor vehicles, while deciding the 
“just” compensation in a case, bear in 
mind and apply any general ‘principle or 
principles laid down in. the ` Indian on 
English- -decisions under the. Fatal Acci= 
dents Act as far as they may be applic- 
able, and in so far.as they may promote 
the -interests of justice, on the facts and 


N cireumstances of each particular CaSé,... 


sssesesseses 


There are three’ decisions in whith the 


i 


Supreme Court had occasion to deal with ~. 
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a claim under the Fetal Accidents Act 
and to interpret Sections 1-A and 2. The 
principles governing the assessment of 
damages under Sections 1-A and 2 are, 
therefore, well settled: See, Gobakd Mo- 
tor Service Ltd. v. R. N. K. Veluswami 
AIR 1962 SC 1: Municipal Corpn. of 
Delhi v. Subhagwanti, AIR 1966 SD 1750 
and C. K. Subramonia Iyer v. T, Kunhi- 
kuttan Nair, AIR 1970 SC 376. The da- 
mages are to be based on the reasonable 
expectation of pecuniary benefit or bene- 
fits reducible to money. value. In assess- 
ing the damages all circumstances which 
may be legitimately pleaded in diminu- 
tion of the damages must. be considered. 
The actual pecuniary loss of each indi- 
vidual entitled to sue can only be ascer~ 
tained by balancing on the one hand, 
the loss to him of the future pecuniary: 
benefit, and, on the other, any pecuniary 
advantage which from whatever source 
comes to him, by reason of the d2ath.” 


. 22. Their Lordships of th2 Sup- 

reme Court in M/s. Shaikhupura Trans- 
port Co. Ltd. v. Northern India Trans- 
porters Insurance Co. Ltd., AIR 1371 SC 
1624, have stated the same priaciples, 
thus— 

“Under. Section 110-B of the Motor 
Vehicles Act, -1939 the Tribumal is ` re~ 
quired to fix such compensation which 
appears to it to be just, The powe- given 
to the Tribunal in the matter of fixing 
compensation under that provision is 
wide. Even if we assume. (we do not pro- 
pose to decide that. question in thcs case) 
that compensation: under that provision 
has to be fixed on the same bass as is 
required to be done under Fata. Acci- 
dents Act, 1855 (Act 13 of 185E), the 
pecuniary loss to ths aggrievec party 
‘would depend upon data which camnot be 
ascertained accurately but must neces< 
sarily be an estimate or even partly a 
conjecture. _ The general principle is that 
‘the pecuniary loss can be ascertained 
only by balancing on the one hand the 
Toss to the claimants of the future pecu- 
niary benefit and on the other any pecu~ 
niary advantage which from whatever 
sources come to them by reason of the 
death, that is, the balance of less and 
gain to a ‘dependant by the death’ must 
be ascertained.” 

23. The -principles * gorerning 
award of damages- for death are well 
settled and may þe briefly stated here: 


(i) When the Court: awards damages . 


to the dependants. -for death due =o nes~ 
ligence, it awards one lump sum caleu- 
lated: -by taking the yearly pecuniary 
loss and multiplying it by. the ‘number 
of years’ purchase. 


(ii) It does not divide it ‘into two 
parts, such as special. damage’ upto the 
date. of trial and future loss ‘afier the 
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date of trial. The Court treats it as da- 
mage inflicted. once and for all at the 


_ time of accident. 


(iii) It has to follow the rule of basic 
figure a certain number of years’ pur- 
chase and ‘allowance for lump sum 
down. 

(iv) If the period is a long one, the 
‘multiplier’ will be much smaller than 
the number of years, even where the 
contingencies which are allowed for are 
of small account: The reason is that 
while in so far as the lump sum of da- 
mages is still unspent, it will be earning 
interest and the damages and interest to- 
gether will be adequate to last out for 
the period. The reason is that a prudent 
person receiving a lump sum, to make 
good his loss over a period, is expected 
to invest it and to use it up gradually. 

(v) The sum to be awarded as da- 
mages should be equal to the cost of pur- 
chasing an annuity of .the relevant 
amount for the relevant period. 


24, The question then is whether 
the dependants should bring into account 
the “collateral benefits” which they may' 
have received by reason of the death 
e.g., the social assurance or insurance, 
pension— contributory or non-contribu- 
tory, gratuity ete, At common law, pecu- 
niary benefits from insurance policies, 
whatever the source, and. pension sche- 
mes whether contributory or non-contri- 
butory, were deducted; (Grand Trunk 
Railway of Canada v. Jennings, (1888) 13 
AC 800). This situation was reversed by 
Statute, i.e. the Fatal Accidents (Dama- 
ges) Act, 1908, ‘which provided that in- 
surance benefits should not be deducted, 
This left the law in an unsatisfactory 
state of affairs. 

25. The guiding principle in as- 
sessing damages in England under the 
Fatal Accidents Acts 1846 to 1908, has 
always been that the loss suffered by the 
dependants must be balanced against 
any pecuniary advantages coming: to 
them as a result of the death of the 
breadwinner. This principle was quali- 
fied by exceptions, -mainly concerning 
insurance payments and such gratuities 
which could mot reasonably be expected. 
Under the then existing legislation, prior 


to the: Fatal Accidents Act, 1959, as 
interpreted by the Courts, especially 
under the Fatal Accidents (Damages) 


Act, 1908, and under the Law Reform 
(Personal Injuries) Act, 1948, private in- 
surance money and social. insurance of 
any kind payable on the deceased's 
death was disregarded, i.e., not deducted 
from the damages payable by a tortfea- 
sor; but other benefits, e.g, compulsory 
pension — contributory or non-contribu- 
tory, insurance or gratuity which has 
been or will or may be paid, by. reason 
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of the death, being in the form of de- 
teles annuities” were held to be deduc- 
ible 


26, In Halsbury’s - 
land, Third Edn., Vol. 28; pp. 103- 4 the 
law is stated thus:— o 


“Deductions from damages : 
sessing damages under the Fatal Acci- 
dents Acts, any ‘pecuniary © advantage 
which. the dependant has received from 
any source as a result of the death must 
be set off against his probable loss. (Da- 
vies. v. Powell Duffryn Associated Colli- 
eries Ltd., (1942) 1 All ER 657). Thus a 
deduction is to be made where under a 
settlement the claimant benefits-in con- 
sequence of the death. (Pym v. Great 
Northern Railway Co., (1861-73) All ER 
180), Even if the momey or other ad- 
vantage received by reason of the death 
would in any event have come 
claimant in due coursé, a deduction from 
the damages is to be -allowed for the 
benefit of accelerated receipt.” . 


So also, in Vol, II at p. 257: 

Mie the Court. in assessing da- 
mages under the Fatal Accidents Acts, 
must make the best estimate it can of 
the benefit which the dependants on 
whose behalf the claim is made would be 
likely to obtain from; the claim for loss 
of . expectation of life, and deduct that 
sum from the amount which would 


otherwise be awarded under the Fatal 
Accidents Acts.” 5 
27. Fleming in his. classic work 


on the Law of Torts has summed up the 
law on the subject in these - words 
(pp. 688-91): 

‘ “The pecuniary loss of such depend: 
ant can only be ascertained by balanc- 
ing, on ‘the one hand, the loss to him of 
future pecuniary benefit, and, on the 
other, any pecuniary advantage which, 


from whatever source, comes to him by: 


reason of the death. Thus, the benefit 
which a wife and children take- under a 
will or settlement upon the death of the 
husband has to be taken into account in 


reduction of the compensation; though 
the full value of personal effects of 


which the widow had previously enjoyed 
the use, such as a house and furniture, 
is not deductible, but only 
amount as is attributed to the net ad- 
vantage, if any, accruing to her in rela- 
tion to those assets by the death of her 


husband. Not only legal rights to a pe- - 


cuniary benefit, but-also.voluntary bene- 
fits, are to be taken into consideration :. 

‘just as in assessing the loss by the death 
the probability -of voluntary, contribu- 
tion destroyed by the death ‘of the con- 
tributor may be included ‘to swell the 
elaim, so the probability of voluntary’ 
contribution bestowed in consequence of 
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to the ' 
_ between: 


` the benefits accruing under 


such an: 
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the death may be used to reduce it...... 
Insurance policies and pensions merit. 
special attention. There is a vital. dis-` 
tinction between the receipt of moneys 
under accident insurance and life assur- 
ance policies. In the case - of accident 
policies, the full value is deductible on- 
the ground that:there was no certainty, 
or even a reasonable probability, that 
the insured would ever suffer an acci« 
dent. But since man is certain to die, “it 
would not be justifiable to set off the 
whole proceeds from a life assurance 
policy, since it is legitimate to assume 
that the widow would. have  reaceived 
some benefit, if her husband had pre~ 
deceased her during the currency of the 
policy or if the policy had matured dur- 
ing their joint lives. The exact‘extent of 
permissible reduction, however, is still 
a matter of uncertainty......... As regards 
pensions, a distinction must be observed 
contributory superannuation 
schemes under which the employee’s 
benefits vary in relation to the scale of 
his contributions, and Government sche- 
mes, like the Commonwealth Social Ser~ 
vices Consolidation Act, 1947-53, where 
there is a flat rate of contributicn and of 
benefits, and its basis is public philan~ 
thropy rather than contract. The amount 
of the pension received by the widow 
from the latter source is deductible, but 
-a superan- 
nuation scheme arising from contract 
between’ employer and employee have 
generally ‘been treated in the same man- 
ner as life assurances, because such pri- 
vate pensions are in reality mone other 
than atinuities payable: by instalments.” 
(See also, Winfield on Tort, Seventh Edi~ 
tion, pp. 136-8; Clerk & Lindsell on 
Torts, Thirteenth Edn., pp. 429-30: (1959) | 
22 Modern Law Review, pp. 96/99; (1960) 
23 Modern Law Review, pp. 60-63; (1961) 
Modern Law Review, pp.- 559-75; (1963) 
26 Modern Law Review pp. 315-18). 


28. In England, the law now has 
been drastically altered by the Fatal Ac- 
cidents Act, 1959. It rationalized the 
principles which govern the disregard of 
“compensating advantages” in the assess 
ment of damages ‘for the benefit of de- 
pendants, Section 2 of the Act, put an 
end to the unfortunate state of affairs, 
and provided that in- future, ‘there shall 
not be taken into account “any insur- 
ance money, benefit, ‘pension or gratuity 


-which has been or ‘will or may be paid 


as a result of the death’, and “benefits” 
includes benefit under the National In 
surance Acts of Great Britain and of 
Northern Ireland as well as friendly so< 
ciety or trade union benefit payments, 
and “pension” a return of contributions 
and any lump sum payments in respect 
of a person’s employment. The words 
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tmay be paid” suggest tha: a reasonable 
expectation without legal claim is cover 
ed, ie, is to. be disregarded, . 


"29. It is needless for us to stress 
the immediate need for Law Reform in 


our country. Legislation on the lines’ of- 
the Fatal Accidents Act, 1959, should- ks. 


introduced forthwith. Unless this is dona 
the principles set forth in Grand Truck 
Railway Co. v. Jennings, (1888) 13 AC 


800; Pym v. Great Northern Rail, Ce., ` 


(1861-73) All ER 180; Baker v,” Dalgleish 
S. S. Co., (1922) 1 KB 331; Davies v. 
Powell Duffryn Associated Collieries Ltd., 
(1942) 1 All ER 657, would. still hold the 
field. Under the present law, in assess- 
ing damages under the Motor Vehicl3s 
” Act, 1939, as it stands, the Court has io 
as it must, set off against the probable 
loss which the dependant has suffered, 
any pecuniary advantage which he hag 


received from any source, as.a result of - 


the death such as pension, whether con- 
tributory or non-contributory, imsuranca 
or gratuity. : 


30. ‘The view taken by the Guja- 
rat High Court in Life Insurance Corro« 


ration of India v, Kasturben Naranbhai,, 


AIR 1973 Gui 216, to the contrary, dces 
not appear to us to lay down good law 
for two reasons. In the first place, in- the 
absence of any Act like the Fatal Aczi- 
dents Act, 1959, of England, the benefits 
cannot be disregarded, Secondly, the 
learned Judges, with respact, fell into an 
error in relying upon the principles leid 
down in Barry v. Cleaver, (1969) 1 AU 
ER 555 (HL) and Bradburn v., Great 
Western Rly. Co..°.(1874-80) All 3R 
195). Both were eases of non-fatal acci- 
dents and therefore, somewhat different 
considerations came into play. (See Hels- 


bury’s Laws of England, 3rd Edn., Vol. 


11, pp. 240-1), a 


31.. In Bradburn v. Great Western 
Rly., (1874-80) All ER 195 (supra), che 
plaintiff, who had been injured by zhe 
defendant’s negligence, ; received a sam 
of money under a personal accident in- 
surance policy which he had taken cut, 
It was argued that this sum should ba 
set against his damages; but the Court of 
Exchequer regarded it obvious that- ha 
was entitled to retain the benefit- of his 
. policy. Similarly, in Payne: v. Railway 


Executive, (1951) 2 All ER 910, the Court ` 


of Appeal declined to take into account 
a pension which had been awarded’ to 
the plaintiff because, as a-result of his 
injury, he had to be invalidated out of 
the Royal Navy. However, in Borwring 
v. War Office, (1962) 3 All ER 1089, the 
Court of Appeal struck a discordant note, 
and held, following British Transport 
Commission v. Gourley, (1955) 3 All ER 


796, that damages for negligence being. 


koe 
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compensatory and not. punitive, a plain- 
tiff must give credit for all sums he re+ 
ceives in diminution of his loss “save in 
so far as it would not be fair or just to 
require him to do so”. Clerk & Lindsell 
on Torts, 13th Edn. p. 366, tries to recon- 
cile this, by observing that in the for- 
mer case payment of the pension was 
discretionary while in the latter the 
plaintiff received his pension as of right. 
According to the learned authors, the 
House: of Lords, by majority, has now in 


` Parry v. Cleaver, (1969) 1 All ER 555 


(supra) held the distinction to be un- 


sound. - 

32. . To sum up, in a claim for da- 
mages for death under Section 110-B of 
the Motor Véhicles Act, 1939, as it now 
stands, sums payable on death under any 
comtract of social assurance or insurance 
are to be disregarded, but the reasonable 
prospect(s) of receiving benefits such as 
compulsory employers’ insurance, whe- 
ther contributory or non-contributory, 
gratuity and pension have to be taken 
into account. . ae 

33. In the light of these princi- 
ples, we shall proceed -to ascertain the 
damages payable to the two sets of 
claimants. 


34. Taking the case of the first 
set, ie. Smt. Sushila Devi and others, 
we may state that Jinendra Kumar was 
an: accountant in the office of the Com- . 
missioner of Sales Tax in the Grade of 
130—5—160—6—190 EB 10—240, At the 
time of his death he was (39) years of 
age and has still 14 years to attain the 
then age of superannuation. He was 
earning Rs. 186 per month and had a 
settled life, with reasonable prospects. 
The claimants are entitled to such sum 
as will make good to them the financial 
loss as they had suffered and will suffer 
as a result of his death. The future loss 
is necessarily conjecture. If all had gone 
well, Jinendra Kumar would have earn- 
ed promotions and higher grade, so that 
he could have maintained the members 
of his family, at least, at their standard 
of living at the time of his death and 
also made other provisions for their 
future. But all might not have gone well, 
any of them might have died prematu- 
rely, he -might not have been able to 
earn these sums, or other misfortunes | 
might have. occurred. So, allowance must 
be made for all-this (Per Lord Reid in 


x Taylor v. O'Gonnor, (1970) 1 All ER 365). 


35. Jinendra Kumar had not com- 
pleted 25 years qualifying superior ser~ 
vice, His dependants were, therefore, not 
entitled to any family pension. That was 
because they did mot ‘qualify to such 
pension under Rule 5 of the New Pen- 
sion Rules, 1951. However, we are in~ 
formed that the Accountant General paid 
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to them Death-cum-Retirement: Gratuity 
amount to Rs. 1992. This was apart from 
Insurance money of Rs. 2851 payable 
under the Madhya Bharat Government 
Life Assurance Rules, 1949. Thus, the 
dependants received in all Rs, 4943. : 


36. Taking the normal expect- 
ancy of life to be 60 years, Jinendra 
Kumar could have lived for another 21 
years; after his superannuation he would 
have been entitled to pension as well, 
At the time of his death he left a widow 
aged 31 years, three sons aged respec. 
tively, 12. 7 and 1} years, a daughter 
aged 10 years and his parents aged res- 
pectively 69 amd 65 years. Since the 
period is-a long one,., the “multiplier” 
will be much smaller, as stated by Lord 
Reid in Taylor v. O’Connor, (1970) 1 All 
ER 365 (supra). i 


37. Taking the basic figure as 
Rs, 125 per month which Jinendra Kumar 
must have been giving to his family for 
their maintenance, the extent of the 
pecuniary loss to the dependants has to 
be ascertained by multiplying the- basic 
' figure by a number of years. The multi- 
plier of “15” can be wholly justified on 
the settled principles. The application of 
“15-year multiplier” to the dependancy 
of Rs. 1500 per year gives the resultant 
figure of financial loss to the dependants 
. at Rs, 22,500. That is the conventional 
approach in this type of case, Even adopt- 
ing the other method, the resultant 
figure is more or less the same. The cost 
of purchasing an annuity yielding an in- 
come of Rs. 1,500 per year at the normal 
bank ‘rate of 7 per cent. would be about 
Rs. 21,400. From out of this, allowance has 
to be made for the pecuniary benefit that 
the claimants derived by reason of -the 
death, as also, for the fact that they re- 
ceived a lump sum payment. As already: 
stated above, they have received Rupees 
48,430. The extent of loss to the depen- 
dants of Jinendra Kumar is, therefore, as« 
certained at Rs, 18,000 in round figures. 
We accordingly award to them Rs. 18,000 
as damages, f 


38. The second set of claimants, 
ie. Smt. Kamalabai and others, however, 
stand on a different footing. Basantilal was 


_ 54 years of age. He had no settled em~ - 


ployment, not any definite source of in- 
come. The data furnished by, the. claim~ 
ants as to the extent of his. earning is 
wholly inadequate, Though the evidence 
led by them suggests that he was earning 
Rs. 250 per month, the evidence is not 
worthy of amy credence. Basantilal _ was 
an astrologer and an ayurvedic ‘physician. 
The evidence of his own son A.W, 9, Gan- 
pat, as well as the entries from the regis- 
ter Ex. P/3, shows that he could not have 
been earning much. Even taking the basie 


Ramesh Kumar v. Jiwaji University 


-vehicle and the 


ALR. 


figure as high as Rs, 75 per month, with 
the expectancy of life to be 60 years, the 
“multiplier” should be "6"; and there- 
fore, the claimants are not entitled to - 
anything more than Rs. 5,000. The cost of 
buying am annuity yielding an income cf 
Rs. 900 per year would also be the same. 
We accordingly award to the claimants- 
Smt, Kamalabai and others, Rs. 5,000 zs 
damages, ' ; 

39. In the present case, we ar2 
dealing with ‘accident to a vehicle in whica 
more than six passengers were allowei 
to be carried. Hence the maximum liabi- 
lity imposed under Section 95 (2) (b) af 
the Motor Vehicles Act, 1939, on the in- 
surers, Le. the Jupiter General Insurancs 
Company Ltd., is Rs. 2,000 per passenger. 

he claimants have neither pleaded nor 
proved that the contract of insurance en- 
tered into between the owner: of the 
¢ insurance . company 
provided for payment of any sum higher 
than that fixed under Section 95 (2) (bi 
of the Act. Hence the liability of the 
Insurer in the present case only extends 
upto Rs. 2,000 (Two thousand) each, ir 
i case of Jinendra Kumar and Basanti- 


40. In the result, the appeals suc- 
ceed and’ are partly allowed. The order 
of the Motor Accidents Claims Tribunal 
is set aside. The claim of Smt. Sushila 
Devi and others, i.e. the heirs of Jinen- 
dra Kumar, is decreed to the extent of 
Rs. 18,000 (eighteen thousand). while’ 
-that of Smt, Kamalabai and others, i.e. 
the heirs of Basantilal, is decreed to.the 
extent of Rs. 5,000 (five thousand), In the 
special circumstances of this case we 
make .no order as to costs. 

. : Order accordingly, 
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G. L. OZA. AND N. C. DWIVEDI, JJ. 
Ramesh Kumar Jain, Applicant v 
The Jiwaji University, Opposite Party. 
Miscellaneous Civil Petition , Case 
No. 145 of 1978, D/- 19-1-1974. | 
Index Note:— (A) Education — Rule 
enacted on 15-3-1971 by Jiwaji Univer- 
sity — Enactment of new Rule’ after 
making first attempt. in examination 
under Old Rules — New Rule could he 
applied to subsequent attempt. 


Brief Note:— (A) The new Rule en- 
acted on 15-3-1971 applies in the context 
of certain events, which have taken place 
before this Rule came into force, but 
only on that ground it could not -be said 


DR/GR/B403/74/MBR 


1974 


that the Rule is being given retrospec- 
tive effect when the language of the Rule 
does mot justify the retrospective opera- 
tion. The Rule is prospective in charac- 


~ter, but can be given effect to the exami- 
~ nations held after this rule was enacted 


+ 


(Paras 7, 8, 9 


Applicant, in person; J. P. Gupta. for 
Opposite Party. 


OZA, J.:— This petition has beer 
filed by the petitioner alleging that im 
the year 1968-69 he joined first yeaz 
LL.B, course in the M, L. B. College and 
appeared at the first year examination 
conducted by the non-petitioner Univer- 
sity in month of April-May, 1969. Tha: 
in the year 1969-70 a system of exami: 
nation was introduced in the law coursa 
and according to this system, the entir2 
course of each year divided into tw? 
semesters— first from the commencement 
of the academic session till December 
and the second after the reopening 
the college after the winter vacations til 
the end of the academic session. Accord- 
ing to this system, it was provided thet 
the two semesters will ` have separate 


examinations— for first semester in Now , 


ember/December and for second semester 
in April/May, followed by a-supplemer~ 
tary examination in J uly/August. 


2. According to the petitioner, re 
took admission in LL.B. second year in 
academic session. 1969-70 in M. L. B. Co-- 
lege and appeared at the first semester 
examination of second year LL.B. ard 
was declared pass. He alleges that ke 
submitted an application for appearance 
in the second semester of LL.B. secord 
year in April/May, 1970. He was permic« 
ted to appear im this examination, buat 
on account of his illness he could not 
appear. However, the question of illness 
is disputed by the non-pet- tioner Unive>« 
sity. 


3. According to the petitioner aş 
he did not: appear in second , semestr 
examination, he did not join the College, 
but obtained a certificate to appear as an 
ex-student in the second semester of 


LL.B. second year. in April/May, 1971..As - 


he was permitted to appear as an ex~ 
student he appeared in the examination 
and was declared successful, He_ abso 
alleges that he obtained 59 per cent, 
marks in this examination.. 


“4, In the year 1971-72, the peci~ 
tioner completed his three years degieq 
course in Law and was declared success« 
ful. According to the petitioner on 15-3~ 
71 a Rule was enacted by. the non-peti-~ 
tioner-University and was brought imto 
force, According to this Rule, when a 
person passes in any subsequent attempt. 
for the purposes of division only 48 per 
cent, marks will be added up, if he gets 
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more than 48 per cent. marks. 
reads thus :— 


“Division shall be declared on the 
basis of aggregate marks of all the three 
years. However when a candidate does 
not pass in any one or more papers in 
the first attempt but passes it in any 
subsequent attempt, marks in excess of 
48% in subsequent attempt shall not be_ 
counted for the purpose of division.” 


According to the petitioner, marks ob- 
tained by him in the second semester of 
LL.B. second year examination in May, 
1971, were not added to give a division 
to him on the basis of this Rule. But ac< 
cording to the petitioner as this Rule 
was enacted for the first time and brought 
in force on 15-3-71, the -petitioner’s marks 
could not be counted on the basis of this 
Rule as (a) he did not appear in the se- 
cond semester im 1970, it could mot be 
treated as failing in first attempt, (b) 
even if, it is treated his first attempt, 
this Rule having been enacted after the 
alleged so-called first attempt was com- 
pleted, the Rule cannot be applied. Re- 
trospective operation to this Rule could 
not be given by implication as the Rule 
does not provide for giving retrospectiva 
operation. Consequently, the’ petitioner 
contended that in the result declared 
finally, his division has to be altered as 
the actual marks secured by him in the 
second semester of the examination held 
in 1971-72 should be added. 


5. According to the non-petition- 
er-University, the petitioner had filled 
in the form for appearing in the exami- 
mation in second semester of LL.B. Part 
II of 1970. He was also permitted to ap- 
pear as the permission card was issued 
to him. The alleged illness of the peti- 
tioner is challenged by the University 
and it is contended that the petitioner 
did not inform that he was not appear- 
ing on account of illness, but hè remain- 
ed absent .at the examination, and, there- 
fore, was treated absent. and according 
to the Rules. of the University was dė- 
clared unsuccessful. It is also contended 
that all others in similar situation are 
treated in the same manner by the Uni~ 
versity. Consequently, when he appeared 
semester of LL.B. 
Part II in May 1971. Apparently, it was 
second attempt, and before the examina~ 
tion in May. 1971, in March 1971, the 
new Rule referred to above had already 
been enacted, and, therefore, was appli- 
ed to the case of the petitioner. . 

6. It was contended on behalf of 
the University that there is no question 
of giving retrospective operation to this 
Rule as the. examination to which. this 
Rule has been applied Was held in May, 
1971, after the enforcement of this Rule 
Consequently, according to the non-peti- 
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- tioner-University, they were justified in 
applying the Rule while declaring the 
result and division of the petitioner final- 
ly. Learmed counsel appearing for the 
non-petitioner placed reliance on a deci« 
sion of this Court in Misc. Petition No. 89 
of 1972 decided on 5-4-73. 


qi. Two questions arise for ` deci« 
sion in this petition. (1) Whether the peti« 
tioner, who did not appear in second se- 
mester of LL.B. Part II examination held 
in 1970, but remained absent could be 
treated as an attempt. (2) Whether the 
Rule enacted on 15-3-71 will’ be applic- 


able to the examination of LL.B. Part IJ- 


second semester conducted in May; 1971. 
. The mon-petitioner-University, in their 
return, have stated that the petitioner 
submitted the application form in the 
examination of second semester of LL.B. 
Part II held in May, 1970. It is also state 
ed that the petitioner did not inform tha 
University that on account of illness he 
was not appearing -in this examination, 
but he remained absent.and, therefore, in 
the tabulation chart and mark-sheet he 
was marked as absent. Consequently, he 
was treated as unsuccessful, and, there- 
fore, according to the ‘Rules, this was 
treated as first attempt. It is also con< 


tended: that under the Rules ofthe: Uni- ` 


versity, in such a situation, this is always 
treated as the first attempt and there is 
nothing on record placed by . the peti- 


-tioner to contradict this stand, Conse< . 


quently, it cannot be doubted that when 
the petitioner remained absent from the 
examination. after having obtained the 
permission “to-appear in the examination, 
the University treating this as a first at- 
tempt cannot be disputed. Consequently, 
the “petitioner when he did. not remain 


present in the examination of 1971 held . 


in May, 1970, he did not succeed in his 


first attempt in the second semester of. 


LL.B. Part II examination. 


T. As regards the question of : ap- 
plication of the Rule, it is clear that the 
Rule as quoted above was” ` enacted for 
the ptirpose of giving incentive to. stu~« 
dents who appeared and succeeded in the 
first attempt. It is clear from the langu- 
age of the Rule quoted above that it was 
not, meant to be retrospective, but was 
meant to be prospective. Admittedly, “the 
Rule. according to the non-petitioner-Uni- 
versity was made applicable to the casa 
of the petitioner as he appeared in the 
second Semester of LL.B. Part II in May, 
-1971, which was after this Rule- was en< 
acted. According to.the petitioner, if he 
had known about this Rule earlier, he 
would not have missed: his: examination 
in May, 1970. But on this basis, it could 


not be said’ that this Rule could not be 


given effect to merely because when ini- 


` tially the petitioner missed his examinaz. 
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. taken as sufficient to make 
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tion in May, 1670, he had no knowledge 
of the Rule, as it could mot be contended 
that the petitioner had any vested right 
when he missed his examination in May, |. 
1970, which by enactment of this Rule is 
taken away. According to the petitioner, 


- when he filled in the form in the second 


semester of LL.B. Part JI, he planned 
appearance on the basis of the old Rule, 
as admittedly under the old: Rule, one 
who passed in the first attempt, or- one 
who passed in subsequent attempts both 
were treated to be at par, and, therefore, 
thè petitioner did. not avail of the exa- 
mination in Mav, 1970, and on this basis 
he wamted to contend -that when he 
entered in the LL.B. course, the condi- 
tions could not ke altered to his detri-, 
ment as the three year course with two 
semesters in every year is one integrated 
course for LL.B, examination. If the peti- 
tioner’s cotitention is accepted, according 
to the learned counsel Shri J. P. Gupta 
for non-petitioner-University, a candidate 
may continue tc appear for years, and 
still no Rules could be altered ds on the 
first day he hac put in his form under 
the old Rules. He contended that each of 


- the three year ccurse split up into two 


semesters are all separate examination 
and if beforé a candidate fille in the form 
for appearance in amy one of the exami- 


‘nation, the University chooses to frame 


Rules or to alter them, the petitioner can~ 
not make a grievance. According to him, 


as this Rule was enacted on 15-3-71, 
long before the. examination in’ May,- 
‘1971, in which the petitioner ” appeared, 


‘he had notice ‘of this Rule when he. ap- 


peared in the- second semester examina- 
tion in May, 1971, and, therefore, he can-_ 
not make any grievance. 

8. Shri Justice G. B. Singh in his 


work on Interpretation of Statutes has 
summarised the law on the question in 


_ these words:— 


“Just-as the fact that a prospective 
disqualification _under a ‘statute results 
from anterior misconduct, is' mot always 
“the statute 


retrospective, so also, the fact that a 


“prospective” benefit under, a-statutory pro< 


vision: is in certain cases to be measured. 


-by or depends on antecedent™ facts, does 
- mot necessarily make the. provision 


rea 
trospective, The inhibition of . the rule- 


“against retrospective construction is not 


always applicable - to.a statute merely 
“because a part of the requisites for its 
action is drawn from time amecedent ki 
its passing”. val 


Applying these” ae ‘to the present 
case, it cannot be doubted that the Rule 
quoted above, applies in the context of 
certain: events,: which have taken place 
before this Rule came into force, but 
only on that ground it could mot be said 
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that the Rule is being given retroszec- 
tive effect when the language of the Rule 
ee not justify the retrospective opera- 
ion. 

9. . In view of the discussion above, 
it cannot be doubted thet the Rule qaot- 
ed above is prospective im character, but 
can be given effect to she examinations 
held after this Rule was enacted. Con- 
sequently, the Rule will apply to the 
examination of second semester of L.B. 
Part II held in May, 1971, in which the 
petitioner appeared, Consequently, the 
University was right in applying this 
Rule while declaring the final resul: of 
the petitioner. : 

10. In the light of the discussicn 
above, therefore, in our opinion, there is 
no substance in this petition. It is, thare- 
fore, dismissed, but in the circumstances 
of the case parties are directed to ear 
their own costs, Security amount be re- 
funded to the petitioner. 

Petition dismissed. 
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(1872), Section 115 — Equitable estappel 
— What constitutes. Misc. App. No. 12 of 
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(A) Brief Note:— Where one party 
has by his words or conduct, made ttc the 
other, a promise or assurance which was; 
intended to affect the legal relation be- 
tween them and to be acted on acord- 
ingly, then, once the other party has 
taken him at his word and acted o3 ii, 
the party who gave the promise or assur- 
ance cannot afterwards be allowed tc re- 
vert to the previous legal relationship as 
if no such promise or assurance had Deen 
made by him. He must accept their jegal 
relations subject to the qualification 
which he himself has so introduced, even 
though it is not supported in point of law 
by any consideration, but only by his 
word, AIR 1972 SC 1311, Rel. on. 
Finding of H. R. Krishnan, J, in Mise. 
Appeal No. 12 of 1965, D/- 11-8-1967 
(M. P.) that the respondents were not 
estopped in the circumstances of the case, 
from challenging the appropriation of 
amount by the appellant at the request 
of the respondents, Reversed. (Para 7) 
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pel and Rule in Section 92 — Which to 
prevail — The rule. of estoppel must pre- 
vail against a pure rule of procedure con- 
tained in Section 92. Mise. App. No. 12 
of 1965, D/- 11-8-1967 (M. F:), Reversed. 
_ (Para 8) 
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T. M. and Co. Ltd. v. H. I. Trust Lid. 7 
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(1913) 40 Ind App 31 = ILR 35 All 48 
(PC), S. A. Khan.v. S. S. Husain 10 
(1877) 2 AC 439 = 46 LJQB 583, Hughes 
v. Metropolitan Rly. Co. 7 


SOHANI, J.:— This letters patent 
appeal is directed against the order dated 
lith August, 1967, passed by Shri Justice 
H, R. Krishnan in Miscellaneous Appeal 
No. 12 of 1965, partly allowing the appeal 
filed by the appellant against the order 
dated 24th December, 1964, passed by the 
third Additional District Judge, Indore, in 
Execution Case No. 16 of 1958. 


2. The judgment-debtors, who are 
respondents in this appeal, are a joint 
Hindu family firm. During the depres- 
sion in the thirties they fell on bad times 
and had to take financial assistance from 
the Bank of Indore Limited (The State 
Bank of Indore. Limited, as it is now 
styled), the appellant in this case. There 
were diverse dealings between the parties 
but there are two transactions only which 
are material for ‘the purpose of this ap- 
peal, By one transaction the respondents 
mortgaged their property situated at In- 
dore, with the appellant, to secure repay- 
ment of a loan advanced to them by the’ 
appellant, This transaction is hereinafter 
referred.to as the ‘Indore transaction’. 
The respondents also executed a mort” 
gage of their property in a village — Bhi- 
kangaon to secure repayment of another 
loan advanced to them by the appellant. 
This transaction will hereinafter be re- 
ferred to as the ‘Bhikangaon transaction’. 
On failure of the respondents to repay the 
loan in respect of Indore trensaction, the 
appellant filed Civil Original Suit No. 2 of 
1945 to enforce the mortgage. In this suit 
a consent decree was passed on 12-11-45. 
This decree was put to execution by the 
appellant in Execution Case No. 52 of 
1949 but eventually parties entered into a 
compromise on 17-11-51, and. on a peti- . 
tion filed in the Court on 19-11-51, the ad- 
justment so arrived at between the par- 
ties was recorded. By this compromise 
the appellant gave up its claim for Rupees 
17,000/- and interest, and the respondents 
agreed to pay a sum of Rs. 21,000/- to the 
appellant within four years from the date 
of the compromise. The appellant was 
also authorised to appropriate the income 
of the mortgaged property in its posses- 
sion towards the liquidation of its claim. 
In the event of failure of the respondents ' 
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to pay the sum of Rs. 21,000/- within a 
period of four years, the appellant. was 
entitled to sell off the property either 
through Court or privately as provided in 
the compromise, If the proceeds of sale 
were found insufficient to satisfy the 
claim of the appellant, the appellant was 
entitled to recover it from other property 
owned and possessed by the respondents. 
The compromise so recorded was regis- 
tered on 14-3-1952 by the Sub-Registrar, 
City Indore. 

3. After this compromise dated 
17-11-1951 was entered into by the parties 
in respect of the execution case arising 
out of Indore transaction, the appellant 
also acceded to the request of the respon- 
-dents to extend the period of repayment 
of the loan advanced to them in_connec- 
tion with the Bhikangaon transaction. The 
respondents, therefore, by a letter dated 
19-11-1951, requested the appellant to 
credit the rental income of the Indore 
property in possession of the appellant, 
towards the Bhikangaon loan account. 
This letter Ex. P.l is auite material and 
reads as follows:— 

“Sanawad, 


D/- 19-11-51, 
The Manager, 
The Bank of Indore Ltd.. 
INDORE. 


Sir, . 

We thank you very much for your 
kind letter No. 11380 of the 17th instant 
regarding Bhikangaon Loan account for 
which my Firm is much obliged to the 
Bank for its kind consideration and sym~ 
pathetic feeling. 

Now looking to our past relations and 
assistance rendered by tthe , we have 
to request you to continue Bhikangaon 
Loan account as it is and interest may be 
charged on it at the agreed ratte till pay- 
ment in full. 

We have further to request you to 
kindly liquidate this loan account by de- 
positing ‘the monthly rental income of our 
Indore Property and we shall be contri- 
buting Rs. 5,000/- a year to reduce it at an 
early date, Thereafter you may credit 
the rental income of Indore Property to 
main Loan account, 


Yours faithfully, 
Kalyandas Bahety 
for Jasrup Baijnath Bahety.” 


It is pertinent to note that the respon~ 
dents were anxious to clear off their lia- 
bilities in respect of the Bhikangaon 
transaction, earlier than those arising out 
of the Indore transaction, because while 
they were liable to pay interest on the 
amount due in respect of Bhikangaon 
transaction, there was no such liability to 
pay interest on the amount due from 
them in respect of the Indore Transaction 
in view of the terms of the Compromise 
dated 17-11-1951: entered into by the par- 
ties during the executing proceedings, 
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The request of the respondents as con= 
tained in their Letter Ex. P-1 was acted 
upon and the appellant credited the ren- 
tal income of the Indore property towards 
the satisfaction of the Bhikangaon trans- 
action. The respondents did not raise any 
objection to this appropriation. . On the 
contrary they accepted the benefit ‘thus 
accruing to them and kept quiet as they 
were naturally interested in discharging 
their liabilities urder the Bhikangaon 
transaction, 


4, Now, according to the terms of 
the consent decree as adjusted between 
the parties, the respondents were to re- 
pay the entire amount of Rs. 21,000/- 
within a period of four years from 19-11- 
1951. But as they failed to make the full 
payment till 1958, the appellant filed the 
present execution application, being Exe- 
cution Case No. 16 of 1958, for enforcing 
the compromise certified by the Execut- 
ing Court on 19-11-1951. This application 
was resisted by the respondents who ob- 
jected to the appropriation of the rental 
income of the Indore property towards 
the satisfaction of their liabilities under 
the Bhikangaon transaction, Other objec- 
tions relating to the amount of expense; 
alleged to have been incurred by the ap- 
pellant in connection with the mainte- 
nance of Indore property were also rais~ 
ed but are not now material because the 
appellant is not challenging before us the 
findings of the learned Single Judge dis- 
allowing some of its claim in this behalf. 
The respondents. without prejudice to 
their objections, deposited a sum of 
Rupees 3,588.43 in the Court under pro- 
test in full satisfaction of the appellant’s 
claim outstanding according to the appel- 
lant in terms of the compromise Ex. P-1 
and obtained delivery of possession of the 
mortgaged property from the appellant.. 


Thereafter. by an order dated 26-12- 
1964, the objection of the respondents to 
the appropriation. of rental income of 
Indore property towards satisfaction of 
Bhikangaon account was upheld by the 
Executing Court. The Court held that the 
letter Ex. P-1 was issued by the respon- 
dents prior to the compromise recorded 
by the Executing Court on 19-11-51 and 
the terms of that letter not having been 
incorporated in the compromise. no effect 
could be given to those terms, The Court 
also held that the letter being unregister~ 
ed was not admissible and could not vary 
the terms of the registered compromise. 
In an appeal against this order, i.e., Misc. 
Appeal No, 12 of 1965, preferred by the 
appellant, the learned Single Judge re« 
versed the findings of the Executing Court 
regarding the sequence of events and held 
that the letter Ex. P-1 was written subse- 
quent to the compromise dated 17-11-51 
entered into by the parties. The learned 
Single Judge. however, held that as that 
letter introduced a definite variation in 
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the terms of the compromise, it was not 
admissible in view of the provisions of 
proviso (4) to Section 92 of the Indian 
Evidence Act,. The learned Judge also 
overruled the contention of the appelant 
that the respondents were estopped -rom 
challenging the appropriation by the ap- 
pellant at the request of the respond=nts. 
Agerieved by this order. the appellani. has 
filed this letters patent appeal. g 

5. - Now, ‘the finding of the learned 
Single Judge that the letter dated 19-11- 
1951 (Ex, P-1) in pursuance of whick ap- 
propriation of rental income of Indore 
property was made towards satisfaction of 
Bhikangaon transaction, by the appeilant 
was subsequent to the compromise cated 
47-11-1951 entered into by:. the parties, 
cannot be and has not been challenged 
before us. Learned Counsel for the res- 
pondents, however, contended that Kal- 
yandas, who purported to sign that better 
for and on behalf of the joint Hinda fa- 
mily firm Jasroop Baijnath had no autho- 
rity to act on behalf of the firm. But the 
capacity of Kalyandas to sign for ard on 
behalf of the joint Hindu family firm was 
never disputed before the Executing 
Court and hence it was not put in :ssue, 
The objection to the authority of Kayan- 
das to act as ‘karta’ oz the joint Hindu 
family was never raised by the respon- 
dents before the Executing Court in their 
objections dated 24-2-1959 and 20-2-1961. 
This objection does not also appear to 
have been raised before . the learned 
Single Judge. The respondents, therefore, 
cannot now be permitted to question the 
authority’ of Kalyandas to sign the -etter 
Ex. P-1 on behalf of the joint Hindu Zami- 
ly firm at this stage. 


6. Shri Chitale, learned Counsel 
for the appellant, assailed the finding of 
the learned Single Judge that the -erms 
of the letter Ex. P-1 cannot take =2ffect 
without registration as the letter varied 
the terms of a registered compromis2, He 
contended that the bar under provisa 4 to 
Section 92 of the Indian Evidence Act, 
was not attracted where a document af- 
fected the terms of a decree. He also 
urged that the respondents were estepped 
from challenging the appropriation made 
by the appellant pursuant to their letter 
Ex. P-1. Shri Saxena, learned Ccunsel 
for the respondents, fully supported the 
finding of the learned Single Judge in this 
behalf and further contended thet the 
letter Ex, P-1. apart from the provisions 
of proviso 4 to S. 92 of the Evidence Act, 
could not be acted upon in view cf the 
provisions of Ss. 49 and 50 of the Registra- 
tion Act. Now, it is necessary to bear in 
mind that the present proceedings de not 
arise out of a claim made by the appellant 
to enforce the terms of the  -etter, 
Ex, P-1, The learned Single Judge has 
assumed that the letter Ex. P-1 constitut- 
ed an agreement between the partes — 
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and as it varied terms of a registered 
compromise, the appellant cannot be per- 
mitted to base its claim on an unregister- 
ed agreement. Now this approach, if we 
may say so with respect, is enzirely er- 
roneous. 5 


-In the first place. the letter Ex. P-1 
is merely a direction to the creditor by 
the judgment-debtors, who wer2 anxious 
to clear off their liabilities under the Bhi- 
kangaon transaction, to first appropriate 
the rental income of the Indore property 
towards satisfaction of the amount due in 
respect of Bhikangaon transaction. It will 
not be, therefore, correct to designate let- 
ter Ex, P-1 as an-agreement between the 
parties. Secondly, the appellent is not 
seeking to enforce, in these proceedings, 
any claim on the basis of the terms of Ex. 
P-1, Acting on a specific request and di- 
rection by the respondent the appellant 
has appropriated the amount of rental in- 
come of Indore property towards clearing 
liabilities of the respondents ander an- 
other. transaction. The respondents have 
definitely been benefited by this appro- 
priation and the appellant has acted to 
its own prejudice inasmuch as by such ap- ° 
propriation it has postponed the payment 
of the amount due under the Indore 
transaction which was not carrying any 
interest under the terms of the compro- 
mise, The respondents by their Letter 
Ex, P-1 had impliedly assured :he appel- 
lant that the mode of payment contem- 
plated by the compromise dated 17-11-51 
would be kept in abeyance. The respon- 
dents have thus induced the appellant to 
act in a particular way and have derived 
benefit from that course. Ii is against this 
background thab we have to examine 
whether the appellant can be d_rected in 
the present proceedings to refund that 
amount which was credited by it to the 
Bhikangaon loan account, in pursuance of 
the direction of the respondents contained 
in the letter Ex, P-1, from out cf the ren- 
tal income received by it from the pro- 
perty of the respondents in its possession. 


7. Now, in equity, whera two par- 
ties stand together in a contractual or 
other similar legal relationship, and one 
of them makes to the other a promise to 
waive, suspend, or vary his strict legal 
rights. the promisor may be estopped ` 
from acting inconsistently with the pro- 
mise which he has made. In Hughes v. 
Metropolitan Railway Co., (1&77) 2 App 
Cas 439), Lord Cairns describec the prin- 
ciple as follows:— 


‘Tt:is the first principle upon which 
all Courts of Equity proceed, that if par- 
ties who have entered into d=2finite and 
distinct terms involving certein legal 
results—certain penalties or legal forfei- 
ture—afterwards by ‘their own act or with 
their consent enter upon a course of nego- 
tiations which has the effect of leading 
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one of the parties to suppose that the 
strict rights arising under the contract 


will nob be enforced, or will be kept in ` 


suspense, or held in abeyance. the person 
who otherwise might have enforced these 
rights will not be allowed to enforce them 
where it would be inequitable having re- 
gard to the dealings which have thus 
taken place between the parties.” 

Based on this principle, the doctrine now 
appears to be well settled that where one 
party has by his words or conduct, made 
to the other, a promise or assurance which 
was intended to affect the legal relation 
between them and to be acted on accord- 
ingly, then, once the other party has 
taken him at his word and acted on tt. 
the party who gave the promise or assur- 
‘ance cannot afterwards be allowed to re- 
lyert to the previous legal relationship as 
if no such promise or assurance had been 
‘made by him, He must accept their legal 
relations subject to the qualification 
which he himself has so introduced. even 
though it is not supported in point of law 
by ay consideration, but only by his 
word. 


This principle, enunciated in Central 
London Property Trust Ltd. v, High Trees 
House Ltd.. (1947) 1 KB 130 has been re- 
cognised by the Supreme Court in Turner 
Morrison and Co. Ltd. v. Hungerford In- 
vestment Trust Ltd.. AIR 1972 SC 1311. 
In that case the Supreme Court has ob- 
served that the rule laid down in those 
decisions advanced the cause of justice. 
We, have therefore,-no hesitation in ap- 
plying that rule in the circumstances of 
this case. We have already stated that 
the appellant, acting on ‘the specific re- 
quest of the respondents, refrained from 
enforcing its rights under the Bhikangaon 
transaction and also placed itself in a dis- 
advantageous position by postponing the 
payment of the amount due under the 
Indore transaction, which did not carry 
interest under the terms of the compro- 
mise, In thése circumstances, therefore 
we hold that the claim made by the res- 





pondents for refund of the amount, which - 


was credited by the appellant towards the 
Bhikangaon loan account at the specific 
request of the respondents from out of the 
rental income received by the appellant 
from the property of the respondent in 
its possession is clearly untenable. The 
learned Single Judge held that, had the 
appellant, having applied some of the in- 
come from the Indore property towards 
the Bhikangaon mortgage, still filed a suit 
on the basis of the letter. its claim would 
have been barred by the rule of estoppel. 
The learned Single Judge has. however, 
held that that rule could not be made 
applicable to the claim for refund made 
by the respondents in the execution pro- 
ceedings. With respect. we are unable to 
appreciate this distinction. The finding 
by the learned Single Judge in this be- 
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half cannot be sustained. We accordingly 
hold that the clairn by the respondents 
for the amount credited by the appellant 
towards the Bhikangaon loan account is 
barred by the rule of estoppel. 


8. On behalf of the respondents, it 
was contended that it was not open to the 
executing court to act on the terms of the 
letter Ex. P-1 in view of the bar imposed 
by proviso 4 to Section 92 of the Evi- 
dence Act, and Sections 49 and 50 of the 
Registration Act. Now, so far as the con- 
tention of the respendents based on appli- 
cability of proviso 4 to Section 92 of the 
Evidence Act, is concerned, it cannot be 
sustained in view of the fact that the rule 
of estoppel must prevail against a pure 
rule of procedure contained in Section 92 
of the Evidence Act. This is not a case 
where zhe appellant is seeking to enforce 
its rights flowing from an unregistered 
document varying. the terms of a re- 
Ristereé document. All that the ap- 
pellant seeks to do is to contend that the 
respondents are estopped from claiming a 
refund in the execution proceedings on 
the ground that there has been an excess 
payment received ty the appellant under 
the terms of the compromise dated 17-11- 
1951, As the respondents. by their own 
conduct and assurance contained in the 
letter Ex, P-1, have led that appellant to 
act in ihe way it has done, the respon- 
dents cannot now be permitted to fall 
back uron Section £2 of the Evidence Act, 
and thereby escape the consequences of 
their own action. 


9. The learned Single Judge has 
refused to act on the letter Ex. P-1 on the 
ground that as it varied the terms of the 
compromise dated 17-11-1951 which was 
registered, its registration was compul- 
sory and in the absence of registration it 
could not be looked into. The learned 
Single Judge has held that that letter had 
a two-fold effect: firstly, of diverting the 
income from the Indore property in a 
manner not envisaged in the compromise 
agreement, and secondly. the date on 
which the judgment-debtors were to get 
back Indore property was postponed by 
a period equal to that income during 
which would suffice to pay off the Bhikan- 
faon debt. We do not agree, The com- 
promise dated 17-11-1951 stipulated ‘that 
the principal amount would be repaid 
within four years. The property referred 
to in that compromise did not come into 
the possession of the appellant as a result 
of the compromise. The compromise re- 
cited that the property was already in 
Possessicn of the appellant. This is also 
evident from the following statement of 
Kalyandas before the executing Court:— 


“Property was in possession the 
Bank even before 19-11-1951.” 
Now, the compromis2 did not provide that 
the only mode of payment of principal 
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amount was by appropriation of inecme 
from Indore property. The 
debtors had undertaken to pay off the 
principal amount within a period of four 
years, But they had a right to get kack 
Indore property as soon as the princ-pal 
amount was repaid. This right is noz in 
any way affected by the letter Ex, P- as 
it did not in any way prevent the respon- 
dents from paying the amount due urder 
.the compromise and from claiming kack 
the possession of the property. It carnot 
be, therefore, held that by that letter the 
date of getting back Indore property was 
postponed. It will also not be correct to 
hold that that letter varied the terms of 
the compromise. The letter merely re- 
quested the appellant to first apply the in- 
come from Indore property to Bhikan- 
gaon transaction before applying it to- 
wards the satisfaction of the Indore trans- 
action. The appellant was not bound to 
follow the instructions contained in the 
letter Ex. P-l. The appellant had never 
agreed to the course suggested. There 
was, therefore, no agreement in that sense 
of the term. The instructions were ani- 
lateral and could be withdrawn at any 
time by the respondents. The directions 
contained in the letter Ex. P-1 could not 
have been legally enforced. It is, there- 
fore, difficult to appreciate the finiing 
that it had the effect of diverting the in- 
come from Indore property or that i, in 
any manner, affected the right of the res- 
pondents to get back Indore property. 


10. Moreover, the entire appreach 
of the learned Single Judge to the contro- 
versy was as if the executing Court was 
being called upon to enforce the rights, if 
any, flowing from the letter Ex, P-1. Had 
it been so, the questions as to whesher 
the letter Ex, P-1 constitutes an agree- 
ment and whether its registration was com- 
pulsory, would have been material, The 
decision of the Privy Council in Sdyid 
Abdullah Khan v. Saiyid Sasharat Husain, 
(1913) 40 Ind App 31 (PC) relied upon by 
the learned Single Judge is distinguish- 
able. The question for consideration in 
that case was as to the terms on wnich 
the decree for redemption could be made. 
The mortgagor contended. that the right 
of the parties should be governed not 
merely by the mortgage deed which was 
duly executed and duly registered bus by 
a letter as well, neither registered nor 
witnessed, purporting to be signed by the 
mortgagee who died ten years before ins- 
titution of the suit for redemption. This 
contention was repelled by the Privy 
Council on 'the ground that the document 
being unregistered. was inadmissibl2 in 
evidence. The facts of the present rase 
are, however, entirely different. Here, in 
an application for execution by the dec- 
ree~holder, the contention of the judg- 
ment-debtors is that the appellant has 
misappropriated the income received from 
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the Indore Property and hence it has re- 
sulted in an excess payment to the decree- 
holder under the consent decree as com= 
promised. This contention cannot %e up= 
held in view of the fact that the amouat 
alleged to have been misappropriated by 
the appellant, is in fact appropriated in 
compliance with the direction of the res- 
pondents contained in the letter Ex. P-1, 


11. For all these reasons, this ap- 
peal is partly allowed. The orders of the 
executing Court and that of the learned 
Single Judge, in so far as they require the 
appellant to refund the sum of Rupees 
17,276,387 (Rupees Seventeen thousand , 
two hundred seventy-six and thirty-seven 
paise) which sum is agreed to bv counsel 
for the parties as the amount appropriated 
towards the discharge of Bhikangaon 
mortgage account, are set aside. The res- 
pondents shall pay the costs of this ap- 
peal to the appellant. Counsel’s fee 
Rupees 200/-, if certified. 


Appeal] partly allowed. 


AIR 1974 MADHYA PRADESH 197 
(V 61 C 41) 
P. K. TARE, C. J. AND 
U. N. BHACHAWAT, J. 


Gorelal Dubey, Petitioner v. The State 
Govt. of Madhya Pradesh and others. Res. 
pondents, 

Misc. Petn. No. 390 of 1972, D/- 25-3- 
1974, to quash order of Mining Officer 
Collectorate, Jabalpur, D/- 23-6-1972. 

(A) Mines and Minerals (Regulation 
and Development) Act (1957), Sec. 3 (e) 
— ‘Minor minerals’ — Test — Lease to 
quarry limestone — Royalty at higher 
rate when chargeable, 


Under the Notification issued by the 
Government under Section 3 (e) on 20-9- 
1961, limestone was to be treated as a 
minor mineral only when used in kilns 
for manufacture of lime used as a build- 
ing material and in all other cases, it was 
deemed to be a major mineral, Therefore, 
unless it was established that the lime- 
stonę had been quarried for a purpose 
consistent with its being a minor mineral, 
in all other events it was to be taken for 
granted that it had beén quarried for a. 
purpose consistent with its being a major 
mineral, and there could not be any de- 
mand for royalty as a minor mineral. AIR 
1972 Madh Fra 86. Rel. on. (Paras 7, 8) 


Cases Referred: Chronological Paras 
AIR 1972 Madh Pra 86 = 1972 MPLJ 272, 
Ram Naresh Swamy v. State Govt. of 
M. P. 7 
R. S. Dabir, V, S. Dabir and O. P, 
Namdeo, for Petitioner; M. V, Tamaskar 
Govt. Advocate, for Respondents. 
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TARE, C. J.:.— This is a petition 


s 
under Articles 226 and 227 of the Consti- ` 


tution of India for Writs of Certiorari and 
Mandamus seeking to quash the order of 
the Collector and Mining Officer, dated 
3-6-1972 (Petitioner’s Annexure-F) and the 
order, dated 23-6-1972 (Petitioner’s An- 
nexure-G} making ` a demand from the 
petitioner for Rs. 16,722.00 on the pre- 
mises that the limestone quarried bv the 
petitioner was for its use as minor mine- 
ral, though the petitioner had paid a roy- 
alty for quarried limestone as minor mine- 
ral at the rate of Rs, 2-00 per ton. The 
royalty to be paid for limestone as a ma~ 
jor mineral would be Rs, 1-25 per ton. 


2. On 10-11-1965 the petitioner was 
granted a quarrying lease for ten vears. 
In the application filed there was no men- 
tion of the fact whether the limestone 
was intended to be quarried for being 
used in kiln for building purposes. But 
the only description given was that it was 
intended for burning. On that basis the 
petitioner was granted a lease. 


3. The said lease was the subject- 

matter of a writ petition, namely, Misc. 
Petn. No, 3 of 1968. A Division Bench of 
this Court by order, dated 2-9-1970, dis- 
missed the writ petition subject to certain 
observations. Thereafter the lease was 
made the subject-matter of a writ peti-~ 
tion, namely, Misc. Petition No. 328 of 
1968 (Petitioner’s Annexure-B). The Divi- 
sion Bench. deciding that case by order, 
dated 14-12-1970, allowed the said writ 
petition. It may be relevant to reproduce 
the observations of the Division Bench to 
the following effect: . 
i “There is nothing to indicate what 
quantity of limestone was removed from 
the quarry area for purposes consistent 
with its being a minor mineral, No pre- 
sumption can be raised since the lease it- 
self was not for such a purpose, Hence 
it will have to be found in respect -of 
material removed from the quarry whe- 
ther it had been removed for a purpose 
which would make it a minor mineral and 
unless that is established a charge at the 
higher rate cannot be made. There is 
nothing to indicate that there was any 
such investigation by the Collector or by 
the Mining Officer. We consequently 
quash the demand. But the Collector and 
the Mining Officer will be at liberty to in- 
vestigate into the matter and if they are 
able to ascertain as to what auantity had 
been removed as a minor mineral, they 
may again estimate the royalty on that 
material at the scheduled rate. 


A, On those premises the petition 
was allowed, Asa result of the Division 
Bench order, the Mining Officer was re- 
quired to ascertain whether any quantity 
of limestone had been removed for a pur- 
pose consistent with its being used as 
minor mineral. ` 


Gorelal v,. M. P, Govt, (Tare C. J.) 


` pector has furnished 


A.I. R. 


5. It is further pertinent to note 
that the petitioner had paid royalty at 
the rate of Rs. 2.00 per ton on the basis 
that the limestone was being used for a 
Purpose consistent with its being used as 
minor mineral, In this connection it is 
also pertinent to note that the Mining Ins- 
yi a schedule (Peti-« 
tioner’s Annexure-D), which showed that 
the petitioner had paid Rs. 36,951.25 paise 
in excess of the royalty that would be due 
from him for the limestone removed as a 
major mineral. However, by orders im~ 
pugned (Petitioners Annexures-F and G), 
the procedure that the Mining Officer was 
directed to follow vide order, dated 14-12- 
1970, in Misc. Petition No. 328 of 1968, 
was actually reversed, The reasoning of 
the Mining Officer -in the order, dated 
23-6-1972 (Petitioners Annexure-G) is 
that the accounts maintained by the peti= 
tioner as also the persons who had pur- 
chased the limestone from the petitioner 
had kept a combined account of all sales, 


‘which did not disclose that the limestone 


had been sold“ for a purpose consistent 


-with -its being used as a major mineral. 


For that reason the Mining Officer con- 
cluded that the inference should be that 
the sale of limestane by the petitioner to 
other persons, was for a purpose consis- 
tent with its being used as a minor mine- 
ral, With due respect to the Mining Offi- 
cer, we may observe that this is absolute- 
ly a reverse process and he has acted 
contrary to the direction given by a Divi- 
sion Bench of this Court in Misc. Peti- 
tion No, 328 of 1968. We have already 
reproduced the observations of the Divi- 
sion Bench earlier. Therefore, in order to 
make a claim for royalty on the premises 
of the limestone being used as a minor 
mineral, it was necessary for the Mining 
Officer to find out if the purpose was con- 
sistent with the limestone being:sold as a 
minor mineral, If the Mining Officer was 
unable to ascertain that, the only result 
would be that the petitioner's liability 
would be for royalty as a major mineral 
and not aS a minor mineral, Thus, in the 
absence of any material to establish the 
fact that any portion of the limestone had 
been sold for the purpose consistent, with 
ifs being used as a minor mineral, the 
petitioner’s liability on that basis would 
not at all arise. We are clearly of the 
opinion that the Mining Officer was in 
error in reversing the process and in 
drawing a conclusion contrary to the spe- 
cific directions given by a Division Bench 
of this Court in Misc, Petition No, 328 of 
1968. As such, the order of the Mining 
Officer is clearly vitiated and is rendered 


' legal, as it is in contravention of a deci« 
‘sion of the Division Bench of this Court 


given in a writ petition. 


6. Moreover, we may invite atten- 
tion of the Mining Officer to the defini- 
tion of the phrase ‘minor mineral’ as 
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given by Section 3 (e). of the Mines and 
Minerals (Regulation and Developm=nt) 
» Act, 1957, which is as follows: 


“S. 3.— In this Act. unless the con- 
text otherwise requires, — 


(e).— “minor. mincrals” means bvild- 
ing stones, gravel, ordinary clay, ordir.ary 
sand other than sand used for prescribed 
purposes, and any other mineral waich 
the Central Government may, by Nctifi- 
cation in the Official Gazette, declare to 
be a minor mineral.” 

7. Accordingly a Notification, D/- 
20-9-1961 had been issued by the Govern- 
ment by which limestone was to be treat- 
ed as a minor mineral only when usei in 
kilns for manufacture of lime used as a 
building material. Therefore, the lmme- 
stone would be a minor mineral accord- 
ing to the terms of the said Notification 
and in all other cases, it will be deemed 
to be a major mineral. From this poirt of 
view also it was necessary for the Mining 
Officer to find out whether the limes:one 
had been used for a purpose consistent 
with its being a minor mineral and- i? he 
was unable to ascertain that, the peti- 
tioner’s liability would be for royalty as 
a major mineral only. In this connection 
we might advert to the observations >f a 
Division Bench of this Court in Ram- 
naresh Swamy v. State Govt. of Machya 
Pradesh, 1972 MPLJ 272 = (AIK -972 
Madh Pra 86), wherein the DivBion 
Bench made the following observatiors: 


“The purpose obviously of getting 
this column filled by an applicant is that 
he should specify which minor mineral 
he wants to quarry. Unless he specifies 
the minor mineral there, it will nor. be 
possible to determine whether the appli- 
cation was an application for quarrying a 
minor mineral. Limestone can be usec for 


several purposes and it is a minor mine- 


ral only when. according to the noticica- 
tion issued by the Central Governmert, it 
is “used in kitus for manufacture of ime 
used as a building material”. If limes:one 
is quarried for any other purpose, it will 
be a major mineral and will not be a 
minor mineral. If, therefore, in column 
(6) merely limestone is mentioned and it 
is not mentioned that it will be us2d in 
kilns for manufacture of lime used as a 


building material. it would automatically ~ 


mean that the application is for mining 
limestone as a major mineral. There is 
thus incongruity in the application. Al- 
though the form used by an applicart is 
for a minor mineral, but the minera- he 
wants to extract is a major minerai, in 
such a case the application: would clearly 
be untenable.” z 

8 Thus in view of the dbseva. 


tions of the Divisicn Bench. with waich 
we are in respectful agreement, it mus: be 


held that unless it is established that the 


.|Hamestone hss been quarried for a purdcse 
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consistent with its being a minor mineral, 
in all other events it will be taken for 
granted that it has been quarried for a 
purpose consistent with its being a major 
mineral, Therefore, applying all these 
tests we are clearly of opinion that the 


- Mining Officer was in error in making a 


fresh demand for Rs. 16,722.00 on the pre- 
mises that as the petitioner had failed to 
establish that he had used 'the materials 
for a purpose consistent with its being a 
major mineral, he was liable for royalty 
as ə minor mineral, 

3. As a result cf the discussion 
aforesaid, we quash the two orders of the 
Mining Officer, dated ‘3-6-1972 (Peti- 
tioner’s Annexure-F) and the order, dated 
23-6-1972 (Petitioner’s Annexure-G) and 
as such, there cannot be any demand for 
royalty as a minor mineral. Consequent- 
ty, chis petition succeeds and is accord- 
ingly allowec. However, under the cir- 
cumstances we direct that there shall te 
no order és to costs, which shall be borne 
as incurred, especially in view of the fact 
that the petitioner himself had committed 
a lapse in not properly mentioning the 
purpose for which he wanted the quarry- 
ing lease. The outstanding amount of the 
security deposit shall be refunded to the 
petitioner. The Bank guarantee furnished 
in pursuance of the stay order passed by 
this Court be released in favour of the 
petitioner. 

> Fetition allowed, 
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- (V 61 C 42) 


K. K. DUBE AND J. S. VERMA, JJ. 


Ardeshar Irani, Appellant v. The 
State of M, P.. Respondent. - 

Miscellanevus Appeal No. 115 and 117 
of 1970, D/- 31-1-1974, against order of 
K. B. Khare, Addi. Dist. J.. Mandsaur, 
D/- 28-8-1970, 

(A) Arbitration Act (1940), Section 30 
— Misconduct — Moral turpitude need 
not he present. 

It is not only the ‘cases where moral 
turpitude of th» arbitrator has been made 
out which alone fall within this category 
but even the cases wi.ere no moral turpi- 
tude is aefinitely proved against the arbi- 
trator, yet the facts disclose a technical or 
legal misconduct in relation to the arbi- 
tratos conduct or the proceedings that a 
ground of misconduct for setting aside the 
award under clause ía) of eer 30 of 
the Act wcuid be made out, Para 12) 


(B) Arbitration Act (1940), aia 30 
(c) — Expression ‘is otherwise invalid? — 
Connotation of. . 

Where ‘the facts of a case disclose a 
defect | of a kind which weuld render the 
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award invalid in the opinion of the Court, 
the award must be ‘sat aside, The defect 
disclosed must have the effect of render- 
ing the award invalid, being so related to 
the award as the cause and effect, in order 
te invoke this clause. But subject to this 
restriction it is for the court to decide 
whether the defect is of such a kind as to 
render the award invalid. (Para 13) 

(C) Arbitration Act (1940), Section 
30 (c) — Expression ‘otherwise invalid’ 
— Not to be construed ejusdem generis, 
AIR 1954 Bom 293 and AIR 1956 Cal 321 
(FB), Rel. on. {Para 13) 


(D) Arbitration Act (1940), Section 
30 — Instance of ‘mis: indt and ‘other- 
wise invalid’ award Arbitrator de- 
manding excrbitant fees from parties and 
then accepting from one paty the entire 
amount. 

The arbitrator who was a government 
servant demandec exorbitant fees (four 
times what the court ultimately fixed) 
with the parties to the dispute. Under 
Section 15 (5) (iv) of the M P. Govern- 
ment Servant (Conduct) Rules, 1959. the 
arbitrator being a Government servant 
could have accepted only such fees as 
were fixed by the Couri. One of the 
parties protested and referred the dispute 
about fees to the court by application 
under Section 38 of the Act. The other 
party (apparently it had reason to believe 
that the award was te .u favourable to il) 
offered to pay the er-ire amount of fees 
and the arbitrator accepted the same 
without awaiting the decision of the court 
on Section 38 application. The arbitrator 
gave award in favour of the party paving 
the fees and also gave a direction that ‘the 
entire costs of arbitration (which sum in- 


cluded his fees from both the parties) was . 


to be paid 'to the party in whose favour 
the award was made. 

Held the facts of the case justified 
setting aside of the award on the ground 
of misconduct of the arbitrator under 
clause (a) of Section 30 or at least on the 
ground that the award was ‘otherwise in- 
valid’ under Clause (c) thereof. (Para 22) 


Case: Referred: Chronological Paras 
AIR 1967 SC 378 = (1967) 1 SCR 633, 
Bungo Steel Furniture v. Union of 
India 21 
(1958) 1 WLR 661 = (1953) 2 All ER 412 
London Expor: Corpn. Ltd. v, Jubilee 
Coffee Roasting Co. Ltd. 11 
AIR 1956 Cal 321 = 60 Cal WN 471 FB), 
Saha and Co. v. Ishar Siugh 13 
AIR 1956 Punj 239 = ILR (1956) Puni 428, 
National Bank v. Beri Bros. 20 
AIR 1954 Bom 293 = 56 Bom LR 89, A. R. 
Savkur v. Amritial Kalidas 13 
1945 AC 286 = 114 LJKB 377, Alexander 
v. Tredegar Iron ana Coal Co. Ltd, 12 
1943 AC 166 = 111 LJKB 674, National 
Association of Local Govt, Officers v. 
Bolton Corpn. 13 


of M. P. (Verma J. A.I. R. 


AIR 1935 Cal 359 = 38 Cal WN 784, 
Akshoy Kumar v. S. C. Dass and Co. 20 
AIR 1934 Nag 199 = 17 Nag LJ 153, Gir- - 


dhari Lal v, Surendranath Mukarjee 19 
(1910) 1 KB 327 = 79 LJKB 363, In re 
Enoch & Zaratzky Bock & Co. 19 


(1892) 2 QB 602 = 67 LT 267. In re Preb- 
ble & Robinson 19 
(1756) 1 Keny 393 = 96 ER 1032, Turner 
v. Rose 19 
(1734) 2 Barn KB 463 = 94 ER 620, Shep- 
hard v. Brand 20 


U. N. Bhachawat, for Appellant; P, L. 
Mehta, for Respondent. 


J. S. VERMA, J.:— This order shall 
also govern the disposal of Misc, (First 
Appeal No. 117 of 1970 A. Krishnamurthy 
v. The State). Both ‘these appeals are filed 
under Section 39 (1) (vi) of the Arbitra- 
tion Act, 1940, -against judgment of the 
Additional District Judge, Mandsaur set- 
ting aside the award. 


2. The plaintiff-appellant in each 
case filed the suit for recovery of the 
amount claimed as due from the State 
Government on the basis of a building 
contract. On the suit being filed, the de- 
fendant State of Madhya Pradesh applied 
for staying the suit on the ground that 
there was an arbitration agreement be- 
tween the parties, according to which, the 
dispute was to be decided by arbitration. 
Ultimately such an objection by the de- 
fendant was sustained and the dispute 
was referred for adjudication by the 
Arbitrator, Shri B. V. Subbarac, Superin- 
‘tending Engineer, Irrigation Department 
of the State Government, There was no 
agreement made between the parties with 
regard to the remuneration to be paid to 
the arbitrator and the court while refer- 
ring the dispute to the arbitrator also did 
not fix the remuneration payable to the 
arbitrator, It appears ‘that the question of 
remuneration payadle to the arbitrator ` 
did not engage the attention of either 
party, the court or even the arbitrator at 
that siage. 


3. Shri B. V. Subbarao was the ar- 
bitrator in both the cases and except for 
the amount involved, all other facts mate- 
rial for the case are identical. The arbi- 
trator proceeded with the task and the 
question of payment of remuneration to 
the arbitrator was raised for the first time 
by a Meno No, Q-27/Arb, dated 21/8/1969 
issued by the arbitrator to the parties in 
each case. By this memo the arbitrator 
demanded a stm of Rs, 10,000/- as his 
fees, to be shared equally by the partics 
in addition to the expenses incurred by 
him in the suit which has given rise to 
this appeal whereas fees demanded in the 
other case (giving rise to Misc. (first) An- 
peal No. 117 of 1970) was a sum of Bs. 
4,400/-.to be similarly shared cqually hy 
the narties. The arh‘trator also stated in 
that memo ‘that his fees not having been 
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settled till then, the parties were requir- 
ed to settle the same immediately and 
that the subsequent hearing or meetings 
to be held after 8-9-1969, the next meet- 
ing, were to be decided by him only efter 
the remuneration had been settled. On 
receiving such a demanc the Officer Jn- 
charge of the case on behalf of the State 
Government replied to the arbitrator Sy a 
letter dated 29-8-1969 stating that he had 
forwarded the arbitrator’s demand io the 
State Government but a decision thezeon 
by the State Government was bounl to 
take some time, i : 


4. Thereafter tke arbitrato? by 
Memo No. A27/Arb. dated the 27th Octo- 
ber, 1969, gave notice to the parties under 
Section 14 of the Arbitration Act stating 
that he had made and signed the award 
on that day and further that his fees 
would be as already intimated so that the 
sealed envelope containing the award 
would be made available to either of the 
parties on payment of the full fees. On 
13-11-1969, the arbitrator sent ancther 
memo No. Q-36/Arb, dated 13-11-1969 
addressed to the Officer Incharge of the 
case on behalf of the State Government 
stating that the plaintiffs were an>ious 
to proceed further in the matter and that 
they had already informed the arbitrator 
about their willingness to pay not only 
their share of the fees but also the de- 
fendant’s share of the fees in order to 
obtain the award. It was further stated 
by the arbitrator ‘that unless the defen- 
dant paid its share of the fees within 10 
days; ‘the arbitrator would be free tc ac- 
cept the full fees from the plaintiffs and 
to hand over the award to them. No 
document containing such an offer by the 
plaintiffs to the arbitrator in writing has 
been pointed out to us so that it is clear 
that the plaintiffs’ offer must have Deen 
made orally to the arbitrator. On receiv- 
ing this communication from the arbitra- 
tor, the defendant filed ‘an application 
dated 17-11-1969 in the court stating that 
the fees demanded by the arbitrator -vere 
exorbitant, even assuming that he was 
entitled to any payment in spite ot his 
being a Government servant drawing the 
salary of a Superintending Engineer. It 
was prayed in that application that the 
Court may fix the amount of fees, if any 
payable to the arbitrator and also drect 
the arbitrator to file the award in the 
court. A ‘telegram was also sent by the 
defendant to the arbitrator on 20-11-1969 
intimating him that an application pray- 
ing for settlement cf the fees had already 
been filed in the court so that the matter 
was sub judice and for that reason the 
award should not be handed over to the 
plaintiff, A confirmation copy of the zele- 
gram was also duly sent. Another appli- 
cation was filed in the court by the de- 
fendant on 25-11-1969 ‘te the same effect. 
The full amount of--fees as demanded by 


_ were exorbitant 
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the arbitrator was also simultaneously 
deposited by the defendant in the court 
while praying for fixation of proper fees 
in accordance with Section 38 of the Ar- 
bitration Act. 


. 5, Thus, the defendant had not 
only disputed the demand made by _ the 
arbitrator: but had also made an applica- | 
tion as required by Section 38 of the Act 
in the court, deposited the entire amount 
demanded by the arbitrator as tees by 
25-11-1969 and had also intimated to the 
arbitrator on 20-11-1969 that the matter 
was pending decision of the court. How-' 
ever, on 14-12-1969, the arbitrator ac- 
cepted payment of full fees from the 
plaintiffs and handed over the award to 
the plaintiffs, who in turn filed it in the 
court with the prayer to make it a rule of 
the- court. Curiously enough, the plain- 
tiffs having paid the full amount of fees 
to the arbitrator according to his demand 
without any protest till then in spite of 
knowledge of the defendant’s objection 
and of the matter being sub judice, in 
their application dated 9-1-1970 filed in 
the court along with the award praying 
that the same be made as the rule of the 
court, the plaintiffs also stated expressly 
that the fees charged by the arbitrator 
so that the proper 
amount of fees may be determined by the 
court, Such conduct of the plaintiffs does 
indicate that they were keen to obtain 
the award at any cost on account of which 
they chose to remain silent about the 
propriety of fees demanded by ‘the arbi- 
trator, which even according to them, 
was clearly exorbitant. 


6. Thus, award in the present case 
was made in favour of the plaintiffs for 
a sum of Rs. 74,466.37 P. against a total 
claim of Rs, 1,12,753/- together with 
interest at six per cent. per annum from 
31-7-1961 to 27-6-1969 and counsel’s fees 
Rs, 3,000/- to be paid by the defendant to 
the plaintiffs. In addition the costs of 
arbitration amounting to Rs. 10,720/- on 
account of arbitrator’s fees and expenses 
were to be shared equally by both the 
parties. In the other case, against the 
claim of Rs, 41,171.49 P. the award was 
given in favour of the plaintiff for a sum 
of Rs, 40,187.05 P. together with interest 
at six per cent. per annum thereon from 
16-6-1961 to 27-6-1969 and Rs. 1,450/- as 
fees of the plaintiffs counsel in addition 
to Rs. 5,080/- as costs of arbitration to be 
paid entirely by the defendant, In this 
award (at page 41 of the paper book in 
Misc. (First) Appeal No. 117 of 1970) in 
respect of the entire costs of arbitration, 
the direction is for the defendant to pay 
the same to the plaintiff which would 
mean that the entire costs shown there- 
in had already been incurred by the plain- 
tiff. Such costs, incidentally, also include 
the arbitrator’s total fees, 3 ; 
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Te The defendant filed objection 
to the award and the award in each case 
has been set aside by the court below on 
the ground of misconduct, The court below 


has held that the fee demanded by the: 


arbitrator in each case was exorbitant and 
in the facts of the case it amounts to mis- 
conduct justifying setting aside of the 
award, The award has, therefore, been set 
aside and while doing so a sum of Rupees 
2,200/~ has been settled as the arbitrators 
fees in one case and Rs. 1,200/- in the 
other, both parties being directed to share 
equally, 

8. In support of this appeal Shri 
U, N. Bhachawat, learned counsel for the 
Plaintiff-appellants contends that no mis- 
conduct has been made out in as much 
as the arbitrator had a right to fix any 
amount which he considered reasonable 
as his fees and to demand the same by 
virtue of S. 14 (2) of the Arbitration Act. 
He argues that the amount fixed by the 


court under S. 38 of the Arbitration Act. 


would no doubt govern the question as to 
what amount the arbitrator is lawfully 
entitled to: but the only effect thereof is 
to enable the recovery of the excess 
amount from the arbitrator and the same 
has no relevance for deciding the ques- 
tion of misconduct. In ‘this connection, it 
is also argued that the prohibition con- 
tained in Rule 15 (5) (iv) of the M. P. 
Government Servant (Conduct) Rules 
1959 is not relevant for this purpose even 
. though it may render the arbitrator lia- 
ble to disciplinary action as an employee 
of the State Government. His further 
argument is that the award cannot also 
“be treated as ‘otherwise invalid’ so as 
to invoke the aid of clause (c) of Sec. 30 
of the Arbitration Act to set aside the 
same, Shri P, L. Mehta learned Addi- 
tional Government Advocate on the other 
hand contends that the demand and ac- 
ceptance of exorbitant fees in the present 
case is by itself sufficient to constitute 
misconduct justifying setting aside the 
award on that ground. He further con- 
tends that the facts of the case are suff- 
cient to render the award atleast ‘other= 
wise invalid’ within the meaning of that 


expression of clause (c) of Section 30 of | 


the Arbitration Act. 


9. The question before us really 
is whether ‘the trial court having set aside 
the award in exercise of its discretion, it 
is necessary for us to interfere with the 
same in the present appeal. : 

10. It would not be out of place to 
state at the outset the nature of function 
vf an arbitrator and the manner in which 
he has to perform his duty, A relevant 
passage in Russell on the Law of Arbitra- 
tion (17th Edition) at page 132 under the 
head ‘The Duty to act fairly” is as fol- 
lows:—- - . 

“The first principle is that the arbi- 
tor must act fairly to beth parties, and in 
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the proceedings throughout the reference 

€ must not favour one party more than 
another, or do anything for one party 
which he does not‘do or offer to do for 
the other. He must observe in this the 
ordinary’ well-understood rules for the 
administration of justice,” 

11. ‘The expression ‘misconduct’ 
occurring in clause:(a) of Section 30 of 
the Arbitration Act has not been defined. 
This expression in relation to arbitration 
proceedings is incapable of any precise 
meaning and it has always been under- 
stood to have the same meaning which it 
has acquired under the English law.. The 
history- of legislation shows that ‘the 
words ‘or the proceedings’ occurring in 
clause (a) of Section 30 were not present 
initially in the corresponding earlier law 
and in the English law also they were 
introduced only by amendment in 1934. 
The reason for the amendment was to 
include within the ambit of misconduct 
even those cases where no turpitude on 
the part of ‘the arbitrator was alleged, 
Such cases of technical misconduct have 
come to be known as those, which even 
though do not attribute any turpitude 
against the arbitrator yet clearly fall 
within the ambit of this expression, 


In Halsbury’s Laws of England, Third 
Edition, Volume 2. para 126 at page 57, 
it is stated as follows:— 

“What constitutes ‘misconduct’—It is 
difficult to give an exhaustive definition 
of what amounts to misconduct on the 
part of an arbitrator or umpire. The 
expression is of wide import, including 
on the one hand bribery and corruption 
and on the other a mere mistake as to 
the scope of the authority conferred by. 
the agreement of reference or a mere 
error of law appearing on the face of the 


award.” 
ith edition, 


In Russell on Arbitration, 
at page 307, it is stated— 

“The term ‘misconduct’. here would 
appear to be used in its widest sense pere 
haps even including mistake {in law or 
fact) admitted by the arbitrator.” 

It is further stated at page 331 as 
under:— 

“Misconduct fustifying intervention 
by the court may teke place at any stage: 
between appointment and entering upon 
the reference, during the reference, or 
in the making of the award.” 


. At. page 332, it is stated as under:— 


“The more difficult question, howe 
ever is whether the extent of that irres 
gularity is such as to justify interference 
by this court either by way of setting 
aside the award or remitting the award, 
The determination of that issue........0.. ‘ 
depends. upon whether thé Court fs satis« 
fied that there may have been—not mus? 
have been—or that this irregularity may 
have caused not must have caused — a 
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substantial miscarriage of justice that 
would be sufficient to justify the setting 
aside -cr remitting of the award, Urless 
those resisting the setting aside or re- 
mission could show that no other award 
could properly have been made than that 
which was in fact made, notwithstand- 
ing the irregularily. 





The Irish Courts have perhaps an 
even stricter approach: “When once hey 
enter on an arbitration, arbitrators must 
not be guilty of any act which can pos- 
sibly be construed as indicative of par- 
tiality or unfairness. It is not a question 
of the effect which misconduct on fheir 


` part had in fact upon the result of “heir 
proceedings. but of what effect it might 


possibly have produced, It is not enough 
to show that, even if there was miscon- 
duct on their part, the award was un- 
affected by it, dnd was in reality just: 
arbitrators must not de anything which 
fs not in itself fair and impartial,” (un~ 
Gerlining is by us). 


In London Export Corpa. Ltd. v, Jubilee 
Coffee Roasting Co. Ltd., (1958) 1 WLR 
661 at p. 665, Jenkins, L, J., explains 
the meaning of misconduct as follows:— 








t Misconduct’ is, of course, used in 
the ‘technical sense in which it is iami- 
liar in the law relating to arbitrations 
as denoting irregularity, and not any 


moral turpitude or anything of that 
sort.” 
12. Thus, such is the wide mean- 


ing that the expression ‘misconduct has 
assumed in legal parlance and that is 
how the expression has to be understood 
in relation to arbitration proceedings, It 
is not only the cases where moral #urpi- 
tude of the arbitrator has been 
made out which alone fall within 
this category but even the cases where 
no moral turpitude is definitely proved 
against the arbitrator, yet the facte dis- 
close a technical or legal misconduct in 
relation ‘to the arbitrator’s conduc: or 
the proceedings that a ground of mis- 
conduct for setting aside the award 
under clause (a) of Section 30 of the Act 
would be made out. 


13. It hag next to be seen as to 
what exactly is the meaning of the ex~ 
pression ‘otherwise invalid’ in clause (c) 
of Section 30 of the Arbitration Act. 
The preamble to the ‘Arbitration Act, 
1940 states that it is an Act to comsoli~- 
date and amend the law relating to arbi- 
tration. Such a consolidating Act must 
be treated as exhaustive to the extent 
provision is made therein. The opening 
words of Section 30 also indicate that an 
award can be set aside only on ore or 
more of the grounds contained ‘therein. 
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Admittedly one such ground as contain- 
ed in the latter part of clause (c) of Sec- 
tion 30 is, if the award is ‘otherwise in- 
valid’. ‘The difficulty really arises in 
determining as to what are the cases 
falling within this ground relating to 
invalidity of the award. No indication of 
the cases where the award is ‘otherwise 
invalid’ is given in the act so that to this 
extent ‘the Arbitration Act. 1940 cannot 
be treated as exhaustive, It has, there- 
fore, to be held that where the facts of 
a case disclose a defect of a kind which 
would render the award invalid in the 
opinion of the court, the award must be 
set aside on this ground. It necessarily 
follows that the defect’ disclosed must 
have the effect of rendering the award 
invalid in the opinion of the court, be- 
ing so related. to the award as the cause 
and effect, in order to invoke this clause. 
But subject to this restriction, it is for 
the court to decide whether the defect 
is of such a kind as to render the award 
invalid. It is now settled that the ex- 
pression ‘otherwise invalid’ is not to be 
construed ‘ejusdem generis’ as held by 
Chagla, C. J., in A. R, Savkur v. Amrit- 
lal Kalidas, AIR 1954 Bom 293 and 
a Full Bench of the Calcutta High Court 
in Saha and Co. v. Ishar Singh, AIR 1956 
Cal 321. (FB). In the Calcutta case, 
Chakravartti. C. J., held as follows:— 


“It is trae that S, 30 does not say in 
terms that an award may be set aside on 
the ground that there was no agreement 
to refer to the arbitrators to make an 
award or that some other ground, mak- 
ing the award void in law, exists. The 
section, however, in setting out the 
frounds on which an award may be set 

- aside. includes a residuary ground of a 
general character and speaks of awards 
which are ‘otherwise invalid’, I think 
the controversy which had raged at one 
time as to whether the expression 
‘otherwise invalid’ was to be read ejus- 
dem generis with the statement of in- 
validity. immediately preceding need not 
trouble us any longer, The expression 
which occurred formerly in clause (c) of 
para 15 (1) of Sch. II Civil P. C. in iuxta- 
position with what is now clause (b) of 
Section 30 has now been relegated to 


_, Clause (c) of that section where only a 


single type 
before it. ; 

I pointed out in the Order of Re- 
ference that where only one species was 
mentioned, there was no basis for fors 
mulating a genus and therefore there 
was no room for the application of the 
principle of ‘ejusdem generis’ in such a 
case. I need not cite again the authori- 
ties which I then cited. It appears to 
me, however, that apart from whether 
a genus can be formulated or not it is 
wholly impossible to apply the principle 
of ‘ejusdem generis’ to the expression 


of invalidity is mentioned 
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‘otherwise invalid’ as it now occurs in 
Section 30 íc) of the act, 


The whole . of clause (c) is that ‘an 
award has been impreperly procured or 
is otherwise invalid’. A gerus can be 
formulated only when some objective 
standard or specimen has been mention- 
ed and the principle of ‘ejusdem gene- 
ris’, when applied to such a case, will on 
the one hand draw in other species of 
the same genus and. on the other hand, 
limit the additions to the genus formu- 
lated. The words preceding the expres- 
sions ‘is otherwise invalid’ im clause (c) 
of Section 30 are ‘that an award has 
been improperly procured.’ If the genus 
ig ‘awards improperly procured’ other 
awards, properly belonging to the same 
genus must also be awards improperly 
procured and if they are so, the descrip- 
tion already appearing in the preceding 
words will completely cover them and 
therefore the expression ‘is otherwise in- 
valid’ would really add nothing.’ 


In my view, the words ‘is otherwise 
invalid’ are perfectly general and in- 
tended to be so. They cover all forms of 
invalidity, including invalidities which 
amount to nullities, Such construction 
of the expression appears to me to be 
legitimate and indeed necessary, not 
only because it is wholly unquali- 
fied by any restrictive words of any kind 
but also because nullities, and illegalities 
less than nullities, both occur in other 
clauses of the section.” 

In the same case, P. B. Mukherji, J., 
held as follows:— 


“Sec. 30 (c) permits an award to 
be set aside on the ground that the 
award is ‘otherwise invalid’, Many legal 
battles have been fought over the mean- 


ing of the words ‘otherwise’. One kind 
of dispute is whether the expression 
‘otherwise’ is to be construed ejusdem 
generis. 


My own view is that the ~word 
‘otherwise’ in Section 30 (c) Arbitration 
Act should not and cannot be construed 
ejusdem generis, The first reason for so 
holding is that what precedes sub-sec- 
tion (c) itself as well as sub-sections (a) 
and (b) of Section 30 does not form any 
dependable genus in support of that con- 
clusion. 


The observation of Viscount Mau- 
gham and Lord Wright in Alexander vV, 
Tredegar Iron and Coal Co. Ltd.. 1945 
AC 286 at vp. 293 and 298 and of Vis- 
count Simon, L, C. in National Associa- 
ton of Local Govt. Officers v. Bolton 
Corporation, 1943 AC 166 at pp. 176 and 
177 illustrate this point. Sir N. N. Sar- 
kar in hig Tagore lectures of the law of 
arbitration expresses the same view at 
page 231 where the learned author 
saysi— 
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_ "TIt is submitted that there is no ju- 
risdiction for this ejusdem generis cons- 
truction and awards have been set aside 
as being otherwise invalid on grounds 
which are not ejusdem generis, 

“In other words, it is said that if a 
section like Section 30, Arbitration Act 
was intended to limit the grounds on 
which awards cculd be set aside by 
using the expression “An award shall 
not be set aside except on one or more 
of the following grounds” then to intro- 
duce all grounds by an interpretation of 
the words “otherwise invalid” appearing 
at the end of that section in its sub- 
clause (c) would be really going against 
the spirit of restriction dominant in that 
section, 

I am unable, generally to agree with 
that proposition because courts are guid- 


ed primarily by the amplitude of the 
expression used. The words ‘otherwise 
invalid’ are, in my opinion designedly 


vague, because, it was intended that an 
invalid award, whatever the grounds on 
which it may be invalid for, should not 
be allowed to remain but should be set 
aside. 

There is, in my view no meritorious 
justification for holding that awards in- 
valid on some grounds should be set 
aside, while awards equally invalid on 
other grounds, or perhaps more invalid, 
should remain inviolate. To my mind 
the scheme of Section 30, Arbitration 
Act is clear. 


It is a comprehensive section which 
sets out all the grounds on which an 
award could be set aside: By its first 
sub-clause (a) it includes any miscon- 
duct, either personally or of the pro- 
ceedings, so far as ‘the arbitrators or um- 
pires are concerned, But by its second 
clause (b) it renders invalid awards made 
after the court’s order superseding the 
arbitration. Pausing here, for the time 
being, it is clear why an award ig set 
aside on this ground. 

The reason is that there is no valid 
reference on which the award could 
stand: that is why it is rendered invalid. 
If. therefore, the context of these differ- 
ent sub-clauses is an indication, then 
where the reference is invalid otherwise 
than by an order of court, it should also 
be included as ground for setting aside 
the award, That is precisely what is done 
and was intended to be done by the use 
of the expression ‘otherwise invalid” in 
sub-section (c) of Section 30, Arbitration 
Act. This sub-section (c) of Section 30 
Arbitration Act is widest in its tone 
when compared with the preceding sub- 
sections (a) and (b). Mark the first ex- 
pression improperly procured. ‘Wherever 
an award. is improperly procured, it is’ 
liable to be set aside. The cases on this 
expression ‘improperly procured’ are 
mostly older cases dealing with such ins- 
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tances as where the arbitrator or the um- 
pire was bribed. . . 


Such decisions as have come to my 
knowledge are mostly of the 17th or 
18th century, if an award is mad by 
arbitrators who are said to be pretended 
arbitrators and not arbitrators of the 
choice of the parties, then the award re- 
sulting from such a proceeding is, in my 
judgment, also an award which is- im- 
properly procured’ within the meaning 
of this sub-section, ‘The other expres- 
sion, ‘otherwise invalid’, is also desig- 
nedly ample in its significance.” 


o lM. It follows from the above that 

any cause which indicates that the 
award was not fairly and imparti- 
ally made or that the arbitrator did 
not function in a manner befitting 
his role would render the award in- 
valid on ‘the ground of its being 
‘otheryise invalid’ within the meaning of 
that expression in clause (c) of Sec. 30 
of the Arbitration Act even where = case 
of invalidity on the ground of miscon- 
duct is not clearly made out. 


15. We have now to see whether 
the trial court was justified in setting 
aside the award and such conclusion can 
be supported on either or both of the 
< aforesaid grounds of invalidity provided 
in Section 30 of the Arbitration Ac.. 


\ Ie The admitted facts of the 
case do show that the demand of fe2s by 
the arbitrator was exorbitant. Ir fact 
this was the common case of the parties 
in the trial Court itself. inasmuch as 
even though plaintiffs had paid the 
whole amount, yet they had themselves 
thereafter made such an allegatior and 
requested the court to determine a rea- 
sonable amount payable to the arbitra- 
tor. The conduct of the plaintiffs im not 
making any such protest prior to oktain- 
_ing the award from the arbitrator bat in 
making that allegation soon thereafter 
while filing the award in the court does 
indicate that the plaintiffs for some rea- 
son were keen to obtain the award, even 
- though they treated the fees charged by 
the arbitrator as exorbitant. It is also 
clear that the plaintiff’s did not wish to 
indicate to the arbitrator their intention 
to dispute the quantum of fees before 
they had obtained the award. This con- 
duct alone is sufficient to indicate that 
the plaintiffs had reason to believe that 
‘the award was to be favourable to tnem. 
Such a conclusion is reinforced -by 
some other facts which are also patent 
from the record, In the award commenc- 
ing at p. 41 in paper book of Misc. Appeal 
No. 117 of 1970 there is a clear direction 
requiring the defendant to pay the en- 
tire costs of the arbitration to the plain- 
tiffs which includes the total fees of the 
arbitrator. Such a direction in the award 
itself is difficult to understand umless 
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the plaintiffs had already incurred that 
expense and paid the entire amount of- 
fees to the arbitrator, In this situation 
the criticism of Shri Mehta learned Ad- 
ditional Government Advocate that the - 
plaintiffs had already paid the entire fees 
to the arbitrator before the award had 
been made and signed or atleast a pro- 
mise to that effect had been made by the 
plaintiffs to the arbitrator behind the 
back of defendant, has considerable force. 
In fact there appears to be no other rea- 
son why such a direction should have 
been made‘ in the award itself. It has 
already been indicated earlier that no 
document from the record has been point- 
ed out containing the plaintiffs’ offer to 
pay the entire fees for obtaining the 
award, mention of which offer was made 
by the arbitrator in his memo dated the 
13th November 1969 addressed to the Of. 
ficer Incharge of the case, on behalf of 
the State Government. Such a mention 
of the plaintiff’s offer in the arbitrator’s 
memo does indicate some talk between 
the arbitrator and the plaintiffs in this 
connection, which was not in writing and 
was behind the back of the defendant. 
It is further significant that the defen- 
dant having disputed the reasonableness 
of the arbitrator’s demand and having 
filed an application in the court requir- 
ing the court’s decision on the point 
under Section 38 of the Arbitration Act. 
an intimation of the same having been 
given to the arbitrator on 20-11-1969 the 
arbitrator acted with indecent haste in 
fixing the fees and including it in the 
costs shown in the award and then in 
accepting the entire fees from the plain- 
tiffs without awaiting the court’s deci- 
sion on that application. No doubt the 
conduct of the arbitrator subsequent to 
27-10-1969, the date of the award would 
ordinarily not be relevant on this ques- 
tion, but in the facts of this case we 
cannot treat this subsequent conduct as 
wholly unconnected with ‘the making of 
the award so as to be irrelevant for our 
purpose. This subsequent conduct is in 
fact relevant to explain the arbitrator’s 


conduct upto the time of making the 
award, 
17. It is, therefore, clear that the 


arbitrator demanded aud accepted ex- 
orbitant fees and included the same in 
the costs shown in the award demand 
and that too in the manner already indi- 
cated .without waiting for the court’s 
decision under Section 38 of the act. Ac- 
cording to Segtion 15 (5) (iv) of the M. P. 
Government Servant (Conduct) Rules, 
1959, the arbitrator being a Government 
Servant could have accepted only such 
fees as were fixed by the court. Sec- 
tion 15 (5) (iv) ibid is ag follows:— 
"15 (1) * + * 
(2) * * * * 


(3) * * s k 


* 
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(4) * * w a 
(5) Acting as arbitrators:— Govern- 
ment Servants may be permitted to act 
as arbitrators for settlement of dispute, 
subject to the following -conditions:— 
(i) to (iii) * IS * 
(iv) if he acts by appointment of a 
court of law, he may accept such fees as 
the court may fix,” ` i 


It follows that there was no occasion 
for the arbitrator to accept any fees un- 
til the same had been fixed by the court 
and then also he was entitled to accept 
only the amount so fixed, In the present 
case, the arbitrator had demanded and 
has accepted an amount much greater 
than that ultimately fixed by the court 
and that too before its fixation. There 
can be no doubt that this conduct of the 
arbitrator was in contravention of the 
rule. Shri Bhachawat contends that 
contravention of this rule is not relevant 
in the present case while determining 
whether the award is invalid. In our 
opinion, it is certainly relevant to indi- 
‘cate that the arbitrator had no hesita~ 
tion in contravening such a rule which 
regulated his conduct as an arbitrator 
and to say the least this fact alone indi- 
cates that tthe arbitrator had no hesita- 
tion in resorting to such a course of ac- 
tion in order to obtain a pecuniary bene- 
fit for himself to which he was not en~ 
titled. We have no doubt that the arbi~ 
trator’s conduct while functioning in 
that capacity was resulted by Section 15 
(5) (iv) ibid and he was bound to comply 
with the same, The agreement by which 
he was appointed sole arbitrator by vir- 
_ tue of his office alone also required ‘the 
observance of such a provision by which 
he was governed, as an implied term of 
the agreement. By virtue of this provi- 
sion, the arbitrator was not entitled to 
demand any fees till the same was fixed 
by the court and after its fixation he 
could demand only the amount so fixed. 
For this reason, relying on Section. 14 (2) 
of the Arbitration Act 1940, alone the 
arbitrator could not fix the amount him- 
self and demand- the same ignoring Sec- 
tion 15 (5) (iv) of the M. P. Government 
Servants (Conduct) Rules 1959, Admit- 
tedly, the amount demanded was also 
exorbitant as is evident from the faci 
that this was common ground in the 
court below and the court has ultimately 
fixed only about one-fourth of the same 
as proper fees, No attempt was made 
before us to suggest that the court has 
fixed an amount which is not reasonable 
or is low. There can be no doubt that 
such a conduct of the arbitrator was cer- 
tainly unbecoming on his part. 

18. The effect of such a demand 


made by the arbitrator before making 
the award was to give an opportunity to 


a party so minded to gain the favour of: 


the arbitrator by offering to pay the en- 
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tire amount even though the same was 
considered exorbitant by both the par- 
ties. The possibility of plaintiffs gaining 
favour of the arbitrator in this manner 
cannot, therefore, be ruled out, , 


19. -In Re Prebble and Robinson 
(1892) 2 QB 602, tne arbitrator demand- 
ed an excessive and extravagant charge 
for his services ............ and a question 
arose whether such a demand amounted 
to misconduct, Lord Coleridge, C. J, 
observed as follows: 


“It is, I think an open question whe- 
ther an excessive and extravagant charge 
by an arbitrator, made by him in the 
award as part of the award, might not 


. amount to such misconduct as would jus- 


tify the court in setting that award 
aside, I am far from saying that it 
might not.” 


In that case even though the demand 
was in the award and such a question 
was indicated to be an open one, yet the 
Lord Chief Justice was inclined to think 
that such a demand might amount to 
misconduct, ; 

In in re Enoch and Zaretzky Bock 
and Co.’s Arbitration (1910) 1 KB 327 
the umpire required payment of his 


‘charges as a condition for delivery of his 


award and such a demand was never ` 
withdrawn. The court of appeal treat- 
ed such a demand by the umpire as 
amounting to misconduct justifying the 
removal of the umpire, Cozens Hardy, 
M. R, held as follows:— 


_ “The first point and one to which I 
attach very considerable importance is 
tone unfortunate transaction about the 
So that we have this umpire making 
the highly improper demand for 1501, 
making it in writing. and not withdraw- 
ing it for months afterwards, when his 
attention is called to it and when it is. 
described as "improper and exorbitant’; 
and that does seem to give a colour to 
the case which one cannot possibly put 
aside.” A 
It was further held at page 331 as fol-' 
lows:— 


“I wish to make it clear that I am 
not suggesting fraud on the part of Mr. 
Von Lymburg, but I do say his conduct 
as umpire, as manifested by the particu- 
lars which I have given, is such that it 
would not be satisfactory, it would not 
be fair. it would not be just, to leave the 
rights. of the parties. as they necessarily 
would be, in his sole hands,” 

19-A. In Ha'sbury’s Laws of Eng- 
Jand, Third Edition. Volume II, para 126 
one of the instances of misconduct being 
stated as taking a bribe from either 
party, in foot note (K) at pages 59-60 re- 
lying on the authority of Turner v. Rose, 
(1756) 1 Keny 393 it is stated that the 
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amount of costs awarded may be so ex- 
cessive as to amount to evidence of par- 
tiality, Admittedly the costs of arb-tra- 
tion include also the’ arbitrator’s fees and 
that is how the fees are describéd in the 
award made in the present case. In 
Girdharilal v. Surendranath Mukherjee 
(AIR 1934 Nag 199) the question for de- 
termination was whether the costs of 
arbitration included the arbitrator’s re- 
muneration and the question was ans- 
wered in the affirmative, That decsion 
was on the law prior to the Arbitretion 
Act, 1940 when the arbitrator’s remune~ 
ration was not separately provided for. 
It is, therefore, clear that award of ex- 
cessive costs, which expression includes 
within its ambit the arbitrator’s fees, 
may also indicate partiality of the arbi- 
trator. In any case that is one of the 
relevant factors in a case like the pre- 
sent, : 


20, In Aksh 
Dass and Co. (AIR 
held as follows:— 


“All the same however, in my jadg-~ 
ment the principles underlying the deci- 
sion in Shephard v. Brand (1734) 2 Earn. 
K. B. 463 still hold good and it is impe- 
rative that arbitrators should always 
scrupulously avoid any course of action 
which even remotely bears the complex- 
ion of their having put themselves irto a 
position where it might be said against 
them that they had received a pecuriary 
inducement which might have had some 
effect on their determination of the mat- 
ters submitted to their adjudication. ’ 
However in that case unlike the present. 
‘it was by mutual arrangement between 
the contending parties that paymeng of 
the entire fees of the arbitrator was 
made by one party alone and as such the 
award was not held to be vitiated in view, 
of that mutual arrangement even theugh - 
the principle laid down in (1734) 2 Barn 
KB 463 (supra) was accepted as sound 
and correct. In National Bank v. Beri 
Brothers (AIR 1956 Punjab 239) wher2 no 
fees were fixed by agreement or by the 
court, the arbitrator having accepted the 
entire fees from one party without the 
knowledge of the other and a direction 
being made in the award that half of it 
should be paid by the other party ttc the 
first party, the arbitrator was held guilty 
of misconduct vitiating the award. Re- 
liance was placed on Shephard v. Brand 
(1734) 2 Barn KB 463 (supra), The princi- 
ple followed and relied on was quoted 
therein as under:— 

“The judgment given~in (1734) 94 
ER 620 is stated in these words at p. 620; 

“Shephard and Brand. 

How far an award shall be set aside, 
or not by reason cf the arbitrators re- 
ceiving money for making their awerd. 

On rule 'to show cause why an award 
should not be set aside, several exzep- 


oy Kumar v. 5. C. 
1935 Cal $39). it was 
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tions were taken to it, but the court over- 
ruled them all, excepting one, which was 
that before making the award the arbi- 
trators insisted upon there guineas 
apice to be paid them by each of the par- 
ties for their trouble and expenses, The 
defendant refused doing it on his part; 
upon which the plaintiff paid the whole 
money. The court said that they thought 
it might be something dangerous to 
suffer one side only to give money to 
arbitrators. accordingly for that reason 
the rule was made absolute” ....sccssscee ` 
Para 10. 


“In AIR 1935 Cal 359, an identical 
point arose for decision. In deciding 'the 
point Costello, J., said at page 365: 


: ; In my judgment, the 
principles underlying the decision in 2 
Barn KB 463, still hold good and it is 
imperative that arbitrators should al- 
ways scrupulously avoid any course of 
action which even remotely bears the 
complexion of theiy having put themsel- 
ves into a position where it might be 
said against them that they had received 
a pecuniary inducement which might 
have had some effect on their determina- 
tion of the matters submitted to their 
adjudication.’ 


In 2 Barn KB 463, 
given in is reported; 
Para’ 15, 


21. In the passage at page 332 of 
Russell, on Arbitration already quoted 
above, the test indicated is whether the 
irregularity may have caused and not 
necessarily must have caused a substan- 
tial miscarriage of justice that would be 
sufficient to justify the setting aside of 
the award unless it could be shown that 
no other award could properly have 
Been made notwithstanding the ‘iirregula- 
rity. In order to see whether the award 


can be allowed ‘to stand notwithstanding 
the irregularity, the contents of the 
award have to be seen and unless it 
is possible to conclude that the award 
actually made is justified on the facts, 
the award will have to be set aside. Un- 
fortunately in the present case there are 
no reasons given by ‘the arbitrator for 
his decision nor are there any other par- 
ticulars to indicate the process by which 
the arbitrator reached his conclusion. 
The award contains only the conclusion, 
that is, the amount which was to be paid 
by the defendant to the plaintiffs. There 
is nothing even to indicate how that 
amount -was calculated, It is, therefore, 
not possible for us in the present case to 
examine whether the award would be 
justified on the facts of this case not- 
withstanding the irregularity already 
dealt with at length by us. The possi- 
bility of sustaining the award notwith- 
standing ‘the above position by applying 


Be eoessccscesecaes 


the judgment 


eae reetuececsreore 
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this test is. therefore, not available to us 
in the present case, It is no doubt 


true, as settled by the Supreme 
Court relying on an earlier Privy 
Council decision, that an arbitrator 


need not give any reasons for the 
award and where no reasons are given 
in the award the same cannot be set 
aside by the Court on the ground of an 
error on the face of the award itself. It 
has been held that an error on the face 


of the award cannot be discover- 
ed by attributing some reason. to 
the arbitrator by a process of infer- 


ence and argument where, in fact, no 
reasons have been given by the arbitra- 
tor himself (See Bungo Steel Furniture 
v. Union of India, AIR 1967 SC 378.) 
Those decisions, however are no autho- 
rity for the proposition that the absence 
of reasons in an award cannot be taken 
notice of even for the purpose of apply- 
ing the test indicated above in a case like 
the present. In all those cases the ques- 
tion for determination was whether an 
award disclosed an error on its face on 
account of its containing no reasons. It 
was in that context that the Privy Coun- 
cil and the Supreme Court took that 
view. That however, does not indicaie 
that the absence of reasons is of no Con- 
sequence even in a case like the present 
where the award is challenged on the 
ground of misconduct or being ‘otherwise 
invalid’, 


reasons in the award is relevant in a 
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In our opinion the absence of- 
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case like the present atleast as indicat- 
ing that there is nozhing to show that no 
other award could properly have been 
made than that which was in fact made 
notwithstanding such an irregularity. 


22. We are, therefore, of the 
opinion that the facts of this case do jus- 
tify the setting aside of the award on 
the ground of misconduct of the arbitra- 
tor under clause (a) of Section 30 of the 
Arbitration Act or atleast on the ground 
that the award was ‘otherwise invalid’ 
under clause (c) thereof, We would be 
distressed if such a view were not pos- 
sible because that would lead to the 
undesirable result of permitting an 
award like the present to be upheld but 
as we have shown, the court hag been 


-given ample powers under Section 30 of 


the Arbitration Act, 1940 to set aside 
such awards. The object of providing a 
ground as is contained in the latter part 
of clause (c) of that section which is of 
wide amplitude is clearly to cover such 
a situation even assuming that clause (a) 
is not wide enough for that purpose. No 
interference with the decision of the 
court below is, therefore called for. 


23. Accordingly, this appeal fails 
and is hereby dismissed with costs. 
Counsel’s fee Rs. 500/-, if certified. 

Appeal dismissed. 
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Civil P. C. (contd. 
condoning delay pending —- Whether stay 
can be granted- (Tul) 220 


——O. 41, R. 4 — Ground common to all 
defendants (Oct) 301 


-——O,. 41, R. 5 (4) — See Iid, O. 41. R. 1 
(D (3) (Jul) 220 
—~—O. 41, Rr. 20 and 33 — Defendants 
(not impleaded in first appeal) can be 
added: in Second Appeal under R. 20 for 
passing appropriate decree under R. 33 
(May) 167 
——O. 41, R. 33 — See Ibid. O. 41, R. 20 
; (May). 167 
——O. 47, R. 1 — Review of judgment — 
‘Inadvertence’ is no grounc for review 
(Sep) 288 


Constitution of India, Ari. 13 (2) — -See 


Tamil Nadu Fleet Operators Stage Car-- 


riage (Acauisition) Act (1¢71). Pre 


(Feb) 76 B 
—~Art. 14 — See 


(1) Stamp Duty — Tanail Nadu Stamp 
Amendment Act (1967), S. 8 

“Mar) 117 B. C 

r (2) Tamil Nadu Fleet Operators Stage 
Carriage (Acquisition) Act (1971). S. 2 

(Feb) 76A 

(3) Tamil Nadu Requisitioning and 

Acquisition of Immoveable Property Act 

(1956), S. 8 {Mar) 126 C 


——Art. 19 (1) (f) — See 3tamp Duty — 
Tamil Nadu Stamp Amendment Act 
(1967), S. 8 “‘Mar) 117_B. C 


——Art. 31 — See Tamil Nadu Reauisi- 
tioning and Acquisition of Immovable 
Property Act (1956), S. 811) (e) 
(Mar) 126 B 
——Art. 31 (2) — See Tamil Nadu Fleet 
Operators Stage Carriage (Acquisition) 
Act (1971). Pre (Feb) 76 B 
‘Art. 39 (b) — Article applies to the 
acquisition of bus permits (Feb) 76C 
——Art. 39 (b) (c) — Se2 Tamil Nadu 
Fleet Operators Stage Carriage (Acquisi- 
tion) Act (1971), Pre. (Feb) 76 B 
—Art. 226 — See also 
(1) Civil P. C. (1908), D. 47, 
(Ben) 288 


(2) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (1959). Sec- 
tion 3 (2) (Apr) 131 A 
——Art. 226 — New point — Ground not 
taken ‘in suit cannot be faken in . writ 
petition (Mar) 90 


Art. 246 — See Stamp Duty — Tamil 
“Nadu Stamp (Amendment) Act (1967). 
S. 10 (Mar) 117 A 


Contempt of Courts Act (78 of 1971), Sec- 
‘fions 2, 14 and 15 — Civil Contempt — 
Jurisdiction of High Court to take action 
if can be taken suo motu — Procedure 
> (Oct) 313 A 








Contempt of Courts Act (contd) 


——5S. 2 — Nature of — Direction by 
Court’ to produce document — Failuré to 
produce (Oct) 313 B 
——S. 14 — See Ibid. S. 2. (Oct) 313 A 
——S. 15 — See Ibid, S. 2 (Oct) 313 A 


Contract Act (9 of 1872). S. 2 (b) — Con- 
cluded contract — Tender — Material 
terms settled by the time of acceptance 
of tender — Contract becomes concluded 
even if tenderer required to execute an 
agreement after acceptance of his tender 

(Jan) 39A 
——S. 16 — Presumption of undue influ- 
ence arising out of fiduciary relationship 
— Instance of (Jan) 36 A 
ree 19-A — See Limitation Act (1963), 


Art. 5 (Jan) 36 B 
——S. 5 (3) — See Limitation Act (1963), 
S. 18 (Jun) 191 
-——S. 28 — Invoice containing term ‘sub- 


ject to Shimoga jurisdiction’ — Transac- 
tions arranged by the brokers — Purcha- 
sers not proved to be aware of the said 
term — Term cannot be taken as a term 
of the contract. (Jun) 186 B 
——S. 64 — Rescinding of contract by 
tenderer — Earnest money deposited by 
tenderer — Cannot automatically be for- 
feited. (Jan) 39 C 
——S. 70 — Liability to make compensa- 
tion under — Necessary conditions — 
Facts satisfying conditions. (Dec) 371 
——S. 74, Exception — Contract freely | 
entered into — Stipulation for payment ` 
of named amount in case of breach — Is 
defaulting party liable to pay entire 
amount named or only reasonable com- 
pensation? — He is liable to pav entire 
amount named (Jul) 233 


CO-OPERATIVE SOCIETIES 


—Tamil Nadu Co-operative Societies Act 
(53 of 1961), S. 91 — Execution of a de- 
cree obtained by co-operative society — 
Jurisdiction of Civil Court is not ousted 

(Mar) 113 
—Tamil Nadu Co-operative Societies 
Rules (1963), R. 59 — See Co-operative 
Societies — Tamil Nadu Co-operative 
Societies Act (19611, S. 91 ` (Mar) 113 


Court-fees Act (7 of 1870) 
See under Count: fees. md Suite Valua- 
tions. 


COURT-FEES an are VALUA- 


—Court-fees mae ap nee Sch. I, 
Art. I — See Civil P. C. (1908), O 8. R. 6 

eb 53 
—Tamil Nadu Court-fees and Suits 
Valuation Act (14 of 1955), S. § — See 
Civil P. C. (1908). 3. 8, R. 6 (Feb) .53 


——S. 25 (b) — Suit for declaration of 
title and for restraining defendants from 
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Court-fees and Suits Valuations — T. N. 
Court-fees and Suits Valuation Act 
(contd.) 

interfering with their peaceful possession 

and enjoyment of land — Valuation 

(Jen) 5 

Ss. 25 (b). 40 (1) — Suit for declara- 

tion and injunction in respect of immov- 

able property — Whether S. 25 (b) or Sec- 

tion 40 (1) applies (Mar) 127 

S. 40 — Suit for cancellation of sale 

deed — Appeal against decree — Ccurt- 

fee is payable on market value of the 
property involved as or the date of the 
plaint and not on consideration recited in 
it. ATR 1972 Mad 5. Diss. (Apr) 152B 
S. 40 (1) — See Ibid, S. 25 (b) 











(Mar) 127 
Customs Act (52 of 1962), S. 124 — See 
Ibid, S. 153 > (Jul) 224 
—Ss. 153, 124 — Service of notice — 
What is (Jul) 224 


DEBT LAWS 
—Tamil Nadu Agriculturist’ Relief Act 
(4 of 1938), S. 9-A — See Limitation Act 
(1908), Art. 144 (Nov) 352 
S. 19-A — See Limitation Act (1308), 
Art, 144 (Nov) 352 


—Travancore-Cochin Holdings (Stay of 
Execution Proceedings) Act (8 of 1950), 
S. 4 — Proviso. Cl. (a) — Words, “inten~ 
tional and ‘wilful’ qualizy ‘acts of waste’ 
and not ‘failure to pay rent’ — Failure 
to pay rent disentitles tenant to prctec- 
tion under Act (Dec) 369 





Deed — Construction — Document term- 
ed "a gift deed” — Held on construction 
that the document was not a gift deed but 
a deed of partition Mar) 92 
Evidence —- Burden of proof regarding 
wakf — See Wakf Act (Central Act 23 of 


1954), S. 3 (1) (Jul) 2235 B 
Evidence Act (1 of 1872), S. 14 — See 
Hindu Law — Joint family (Feba 51 


——5. 35 — Entries in the Inam Register 
— Evidentiary value of (Jun) 162 A 
—S. 43 — Criminal Court Judgmen: — 
Copy of — Is admissible to the exten: of 
factum of charge and conviction 


(Jan) 14 B 
—~-S, 110 — Presumption of origin in 
some lawful title — When available 


(Jun) 182 B 

Foreign Exchange Regulation Act (7 of. 

1947), S. 21 (3) (a) and (b) — Execu-ion 

of foreign judgment fcr payment of 

money — Cannot be levied without ob- 
taining necessary permission 

(Nov) 349 A 

S. 21 (3) (b) — Taking steps for en- 





forcing foreign judgment for pavment of - 


money — Connotation (Nov) 348 B 


General Clauses Act (10 of 1897), S. 27 — 
See Customs Act (1962). 5. 153 
f (Jul) 224 


Government Grants Act (15 of 1895), S. 3 
— See Tamil Nadu Land Encroachment 
Act (1905), S. 6 (Mar) 114 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 20 (1) and (2) — Illegiti- 
mate minor son of Mohammadan by 
Hindu concubine — Right to claim main- 
tenance from father (Jul) 232 
S. 22 (2) — Marriage expenses — 
Right of unmarried daughter to claim a 





` provision for her marriage expenses in 


a suit for partition (Nov) 329 


Hindu Law — Ayvavaharika debt — 
Liability of deceased father arising from 
his criminal act — Sons are not personal- 
lv liable (Jan) 14 C 
—Family arrangement — Parties to — 
Wife and daughter. under void marriage, 
of a family member whether can be par- 
ties (Nov) 321.B 


Joint family — See Tenancy Laws — 
Tamil Nadu Estates (Abolition and Con- 





version into Ryotwari) Act (1948), Sec- 
tion 18- (4) (Mar) 98 
——Joint family — Acquisition of pro- 


perty by Karta in his own name — Pre- 
sumption is that acquisition is for the 
family (Feb) 51 
——Joint family — Business standing in 
the name of a member if joint family 
business (Oct) 294 A 
——dJoint family — Self-acquisition — 
Existence of ancestral property, when 
can make acquisition joint family pro- 
perty (Oct) 294 B 
Maintenance — Widow — Claim of 
maintenance for the past twelye years — 
Unless waiver or abandonment is proved 
defendant cannot escape liability 





(Jun) 194 B 
——Partition — Filing of suit for parti- 
tion by minors — If and when effects 
division in status — Passing of prelimi- 
nary decree — Effect (Sep) 273 A 
~——Partition — Declaration of intention 
to separate — Cannot be revoked 

(Sep) 273 C 





Partition — Revision —- Withdrawal 
of declaration by suardian of minor of 
intention to separate it effects re-union 

(Sep) 273 D 
Religious endowments — Old temple 
falling into ruins — Installation of a new 
image at a new place revives the old 
legal personality of image. AIR 1973 
Mad 323. Reversed (May) 166 
Hindu Marriage Act (25 of 1955). S. 11 — 
See Ibid, S. 16 (Nov) 321 C 
——S. 12 — See Ibid. S. 16 (Nov) 321C 


——Ss. 16. 11 and 12 — Legitimacy of 
child — Child born of void marriage not 
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Hindu Marriage Act (contd.) 

decreed null whether deemed legitimate 
(Nov) 321 C 

HOUSES AND RENTS ` 

—Tamil Nadu Buildings (Lease and Rent) 

Control Act (18 of 1960), S. 2 (2) — ‘Build- 

ing’ interpretation of — Lease of a hotel 

business with buildings, fixtures and fur- 


hiture ete. — Construction of. 1969-1 
Mad LJ 153. Overruled’ (Feb) 57 
S. 2 (2) — “Building” —. Lease of a 





cinema theatre with all equipments for 
exhibition of films — Not a lease of a 
“building” but would be a lease in res- 
pect of a going concern ‘(Apr) 135 A 
——S. 2 (6) — See Ibid, S. 10 (8) 

(Apr) 133 A 


© __-§. 2 (8) — “Tenant” does not include . 


Son living separate at the time of tenant’s 
death (Apr) 144 A 
——S. 3 (5) — Notice of vacaney under 
— Expression ‘building and the fixtures 
and fittings in or on the building’ — Can- 
not be deemed to enlarge scope of ‘‘build- 
ing” as defined in S. 2 (2) 


——S. 10 (3) (c) — Additional accommoda- 


tion to be granted under — Is not res- 
tricted to the nature of user by tenant 
(Apr) 144B 


——S5. 10 (3) (c) — Additional accommo- 
dation — If landlord’s requirement. is 
genuine, some inconvenience to tenant 
is not material (Apr) 144 C 


——S, 10 (8) — Eviction of tenants — The 
requirements of S. 10(8) are not appli- 
cable to a co-owner landlord - 

(Apr) 133 A 


——S, 25 — Revision — Finding of fact - 
(Apr) 133 B 


—Tamil Nadu Buildings (Lease and Rent 
Control) Rules (1961). Rr. 10 and 13 — 
Allowance made for amenities enume- 


rating fitting and fixtures under — Can-. 


mot enlarge scope of S. 2 (2) of the Act 
(Apr) 135 C 
——R. 13 — See Ibid, R. 10 
(Apr) 135 C 


Import (Control) Order (1955), Cl. 5. (1) 
(iii) — See Contract Act (1872), S. 74 
(Jul) 233: 
Interpretation of Statutes — See 
(1) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (1959). S. 43 


(Apr) 160 A` 


(2) Wakf Act (1954). S. 3 (1) 
(Jul) 225 A 
——Rule of revivor of old statutory pro- 
” visions (Apr) 129 


Land Acquisition Act (1 of 1894). S. 35 — 
See Tamil Nadu Reauisitioning and Ac- 
ee: oe Immovable Property Act 
(1956), (Mar) 126 C, 


-partition of J. D.’s share in that 


(Apr) 135B ` 


Land Acquisition Act (contd.) 
55 — R. 3 fb) (Madras) 
under — Rule is only directory 
(Dec) 383 
Limitation Act (9 of 1908), S. 7 — Suit 
by minor coparcener on attaining majo- 
rity for partition of property comprised 
in the alienation — What exactly was the 
time available to institute the suit 
(Jun) 203 
——S. 18 — Fraudulent sale bv B to C of 
A’s property — C ‘though guilty of fraud 
in taking the sale, not found to have 
fraudulently done anything to keep A 
from the knowledge of the fraud — Suit 
by A against C for possession — S. 18 does 
not apply (Jul) 237 A 
S. 19 — Assignment of usufructuary 
mortgage bv mortgagee to X — If ac- 
knowledgment of liability (Nov) 340 A 
Art, 11-A — Auction purchaser ob- 
taining symbolical possession — Suit for 
pro~- 
perty filed beyond one vear from date of 
claim order — Not barred (Feb) 73 
-Arts. 30, 31 — Suit against carrier for 
compensation for misdelivery of goods 


framed 











— Art. 31 applies and not Art. 30 


. (Nov) 335 

——Art. 31 — See Ibid, Art. 30 
(Nov) 335 
——Art. 62 — Collection of sales tax on 
inter-State transaczions held illegal] — 


Tax collected refunded to dealer — Suit 
by plaintiff for recovering sales tax paid 
to defendant — Limitation 

(Jun) 186 A 


——Art. 95 — Not applicable to suits for 
declaration of title and possession 
(Jul) 237 B 
Lanes: 142 and 144 — Possession. taken 
under unregistered deed of partition is 
adverse possession — Admission bv A of 
B’s title — B’s possession is adverse ` 
; (Jul) 239 B 
Arts, 142 and 144 — Alienation by 
one member of an item of joint family 





- property — Deed attested by the other 


— Possession of the alienee is adverse to 
the other (July 239 C 
Art. 144 read with Tamil Nadu Agri- 
culturists’ Relief Act (4 of 1938) S. 9-A and 
S. 





19-A — Usufructuary mortgage — 
Mortgagee’s adverse possession may start 
only from Court’s declaration under Sec- 


tion 9-A (Nov) 352 
Limitation Act (36 of 1963), S. 18 — Can 
a writing constitute ‘acknowledgment’ 


without disclosing relationship of debtor 
and creditor? No (Jun) 191 


Art. 59 — Suit to set aside an instru- 
ment obtained by undue influence — In- 
strument is voidable and suit to set it 
aside must be brought within three vears 
from its date (Jan) 36B 
Arts. 64-65 — Adverse possession 
against one to the office of trusteeship 








Subject Index. A. I. R. 1974 Madras i 9 


Limitation ‘Act (1963) (contd.) 3 
does not operate against another person 
who claims trusteeship independently 
(Jan) 27 
——Ss. 64. 65 — Adverse possession — 
Usufructuary mortgagee continuing in 
possession after expiry of time for re- 
demption — Whether, such possession be- 
comes adverse depends upon intention of 


parties (Feb) 54 C 
Mahomedan Law — Gift — Oral sift is 
valid (Feb) 54 A 


Marine Insurance Act (11 of 1963), S. 25 
— Marine Insurance Policy — Aided 
words in printed policy override printed 
words and express final intention of par- 
ties ; _ .{Aug) 257 B 
——S. 57 —-“Total loss’’ — Includes loss 
due to iettisoning (Aug) 257 A 


Motor Vehicles Act (4 of 1939), S. 91 O) — 
Rules under — T. N. M. V. Rules, Rr. 268, 
268-A of the Rules framed under Notifi- 
cation No. G. O. Ms. No. 2358, dated 18-7- 
1966 — Public stand — Levy of fees for 
use by public vehicles — Notificatior as 
such by the R.T. A. essential (Dec} 381 


—S. 95 — Extent of liabilities of am in- 


surer (Sep} 281 
——S. 95.(2)(b) (Before amendment of 
1969) — Accident occurring and daim 


made prior to amendment — Prov-sion 
before amendment and not after amand- 
ment is applicable — Liability of insurer 
would be only to extent of Rs. 2,000- 

‘ (Jul) 25 
——S. 95 (2) (b) (prior to 1969 amand- 
ment) — Vehicle carrying six or less pas- 
sengers — Death of one passenger — 
Maximum liability of Insurance Com- 
pany is Rs. 4,000/~ (Dec) 3°9 A 
S. 96 (2) — Defences open to insurer 








(Oct) 3.8 A 
S, 110-B — See also Tort — Motor 
Accident (Aug) 252 


S. 110-B — Compensation — Deceas~ 
ed earning about Rs. 182 p.m. and zon- 
tributing Rs. ‘100 to family expenses — 
Compensation reduced from Rs. 33.220/~ 
to Rs. 14,000/- (Oct) 3-8 B 
—S. 110-B — Contributory neglig=nce 
— Holding the window cross-bar of a bus 
on its outer side (Nov} 344 
—-S. 110-C — Power to issue a comnis- 
sion for examination of witnesses — Has 
the Claims Tribunal such a power jn ab- 
sence of specific provisicn to that effect? 
Yes (Dec) 363 
S.. 110-D — Grounds in appeal — A 
boy (aged 5 years) practically losing his 
right forearm and hand in an accidert — 
Compensation of Rs. 25,000/- awarded by 
Tribunal was reduced to Rs. 15.000/_ 
(Jul) 222 A 
——S. 110-D — Appeal to High Court 
against Claims Tribunal’s order — Can 








Motor Vehicles Act (contd.) 
respondent file cross-objection ? Yes 
(Dec) 379 B 


Mussalman Wakf Validating Act (6 of 
1913), S. 4 — Ultimate disposition of in- 
come to the poor too remote — Wakt 
not saved — Illustrative case (Oct) 309 


Negotiable Instruments Act (26 of 1881), 
S. 87 — Promissory note is rendered, void 
under — If it is materially altered with- 
out consent (Jan) 4A 
——S. 87 — Saving clause “unless it (al- 
teration) iş made for carrying out com- 
Mon intention eesse. ” is not attracted 
without pleading and proof (Jan) 4B 


PANCHAYATS 


‘Tamil Nadu Panchayats Act (35 of 
1958), Ss, 149 and 155 — Powers of Ins- 
pectors of Panchayats and those of Gov- 





ernment — Difference (Apr) 157 
——S. 155 — See Ibid, S. 149 

(Apr) 157 
——S. 155 (3) — No co-opted member 


will survive the dissolution of the Pan- 
chayat Union Council so that when it is 
re-constituted he will not continue to be 
co-opted member. W. P. 1427 of 1967. D/- 
23-10-1968 (Mad). Reversed. . 

: . (Apr) 155 





Partition Act (4 of 1893), S. 3 — Indivi- 
sible property ordered to be sold in auc- 
tion — Application by. one sharer to pur- 
chase property for value that may be 
fixed by Commissioner should be. enter- 


tained (Jan) 32 


Partnership Act (9 of 1932), S. 32 (3) — 
Liability of retiring partner in absence of 
public notice of retirement — Extent — 
Liability does not extend to his being 
liable to be adjudicated as insolvent for 
the act of the firm at a subsequent date 
(Apr) 150 

Precedents-— Decision construing a sta- 
tutory provision as to Court-fee pavable 
— Whether ratio decidendi can þe con- 
fined to the facts of that case 

(Apr) 152 A 
Provincial Insolvency Act (5 of 1920), 
S. 56 — Abandonment of Insolvency — 
Property reverts to the insolvent : 
i (Jul) 229 A 
S. 59 — Property vested in official 
Receiver sold in Court auction in execu- 
tion of a money decree — Sale is not a 
nullity — It can be challenged only by 
the Official Receiver and not by . third 
person- (Jul) 229 B 


Railways Act (9 of 1890), S. 73 — Can 
railway administration escape its liability 
for loss etc. by pointing out that such loss ` 
was the result of anv one of the causes 
enumerated in the Section? No 

(Dee) 375 
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Registration Act (16 of 1908), Ss. 17 and 
49 — Unregistered Partition Deed — 
Admissibility in evidence for collateral 
purpose (Jul) 239 A 
———S, 17 — Family arrangement agreed 
to — Memorandum of agreement not 
compulsorily registrable (Nov) 321 A 
——S. 17 (2) (vi) — Consent decree — 
Subject-matter of suit, meaning of — 
Registration , (Jun) 199 D 
S. 49 — See also Ibid, S. 17 
(Jul) 239 A 
——~—S. 49 — Lease requiring registration 
not registered — Still it is admissible in 
evidence to show nature of -poSsession 
(Feb) 54 B 
Sale of Goods Act (3 of 1930), S. 5 — Con- 
tract of sale, of vehicle — Transfer of re- 
pistration certificate not made term of 





contract — Completion of sale is not 
dependant on transfer of certificate 
(Jan) 13 


' SALES TAX 


—Central Sales Tax (Amendment) Act 
(28 of 1969), S. 9 (b) — Suit for refund 
of tax — Filed by a party against the 
dealer — If maintainable (Jun) 186 C 


Sea Customs Act (8 of 1878), S. 85 — See 
Tamil Nadu Port Trust Act (1905). S. 56 
(May) 173 

——S, 178-A — Reasonable belief — 
Whether circumstances were sufficient to 
constitute reasonable belief that woods 
were .smuggled goods — Unexplained 
possession of large quantity of Diamonds 
is sufficient to found reasonable belief 
of smuggling (Jul) 216 


Specific Relief Act (47 of 1963), S. 34 — 
See Tamil Nadu Hindu Religious . and 
Charitable Endowments Act (1959). S. 43 

i (Apr) 160 B 


STAMP DUTY 


—Stamp (Tamil Nadu Amendment) Act 
(24 of 1967). Ss. 8 and 10 — Validity of — 
Substitution of “consideration” by “mar- 
ket value” in Sch- 1 to Central Act — 
Amendment is not violative of Arts. 14 and 
19 (1) (f). W. P. 2653 of 1970. D/- 7-1- 
1972, Reversed. (Mar) 117 B 


—~Ss. 8 and 10 — Validity of — Provi- 
sions not hit by Arts. 14 and 19 (1) (8 
on ground of adoption of a uniform basis 
of levy of stamp duty for sale. exchange 


and gift. W. P. No. 2653 of 1970, D/- 
7-1-1972 (Mad), Reversed (Mar) 117 C 
—~—§, 10 — See also Ibid. S. 8 

: (Mar) 117 B,C 


——§, 10 — Validity of — Amending Act 
ig not beyond competence of State legis- 
lature. W. P. No. 2653 of 1970. D/- 7-1- 
1972 (Mad), Reversed (Mar) 117A 


Stamp (T. N. Amendment) Act (24 of 1967) 
See under Stamp Duty. so 


Succession: Act (39 of 1925), S. 306 — Ex- 
pression “other personal injuries not 
Causing the death of the party” — Whe- 
ther includes physical injuries a 
: (Jun) 178 A 
Tamil Nadu Agriculturist? Relief Act 
(4 of 1938) f 
See under Debt Laws. 
Tamil Nadu Buildings (Lease and Rent) 
` Control Act (18 of 1960) 5 
See under Houses and: Rents. 


Tami] Nadu Buildings (Lease and Rent 
Control) Rules (1961) 
See under Houses and Rents. 


Tamil. Nadu City Tenants Protection Act 
(3 of 1922) 
See under Tenancy Laws, 


Tamil Nadu Co-operative Societies Act 
(53 of 1961) 
See under Co-operative Societies. 


Tamil Nadu Co-operative Societies Rules 
(1963) 


See under Co-operative Societies. 


Tamil Nadu Court-fees and Suits Valua- 
tion Act (14 of 1955) 

r See under Court-fees and Suits Valua- 
ons. 


Tamil Nadu Cultivating Tenants Protec- 
tion Act (25. of 1955) 
See under Tenancy Laws. 


Tamil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948) 
See under Tenancy Laws. : 


Tamil Nadu Fleet Operators Stage Car- 
riage (Acquisition) Act (37 of 1971), Pre. — 
Act if contravenes Art. 31 (2) — Acauisi- 
tion of. permits of bigger operators — Ab- 
sence of statement that acquisition is for 
public purpose — Effect (Feb) 76 B 


—Ss. 2 — Fleet operators — Acquisi- 
tion of permits of operators holding 50 
or more: than fifty permits — Classifica- 
tion is reasonable — Act does not contra- 
vene Art. 14 of Constitution 


(Feb) 76 A 
——Sch, — Providing for compensation ` 
— Adequacy _. (Feb) 76 D 


——Sch. ~~ Compensation under — Value. 
of goodwill of business (Feb) 76 E 
Tamil Nadu Hindu Religious Endow- 
ments Act (2 of 1927), S. 65-A —— See 
Interpretation of Statutes. (Apr) 129 


——S. 65-B — See Interpretation of Sta- 
tutes (Apr) 129 
Tamil Nadu Hindu Religious ənd Chari- 
table Endowments Act (22 of 1959), S. 3 
(2) — Inquiry under — Not vitiated by 


- violation of natural justice when peti- 


tioner refuses to participate therein 
i ‘(Apr) 131 A 
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T. N. Hindu Religious and Charitable 
Endowments Act (contd.) 
—S, 3 (3) — Shaw cause notice u-der 
— Provision does not envisage or recuire 
grant of personal hearing (Apr) 11B 
——-S. 43 — Provision is mandatory 
Non-compliance with it renders resu zing 
action void (Apr) 169 A 
——S, 43 — Suit against temple trustees 
for declaration of tithe to temple pro- 
perty — Compromise — Subsequent suit 
by another Trustee for mere declaretion 
of title of temple to the said prope-ties 
— Maintainability (Apr) 160 B 
——~S, 47 (2) — Appointing non-heredi- 
tary trustees to institutions governed by 
schemes settled by Court — Whether sec- 
tion applies (Jun) 181 
Tami] Nadu Impartible Estates Act œ of 
1904) 


See under Tenancy Lews. 


Tamil Nadu Land Encroachment Act 3 of 
1905), S. 6 — Determination of leas in 
respect of State land — Lessee is liable 
to be summarily evicted — Resort to 
Civil Court is not necessary (Mar) 114 
Tamil Nadu Land Reforms (Fixation of 

Ceiling on Land) Act (58 of 1961) 

See under Tenancy Laws. 


. Tamil Nadu Minor Inams (Abolition and 
Vonverton into Ryotwari) Act (34 of 
963) 


See under Tenancy Laws, 


Tamil Nadu Motor Vehicles Rules (1240), 
D 268 — See Motor Vehicles Act (1:39), 


. 91 (1) (Dec) 38r 
——R. 268-A — See Motor Vehicles Act 
(1939). S. 9r (1) (Dec) 381 


Tamil Nadu Panchayats Act (35 of 1£58) 
See under Panchayats. 


Tamil Nadu Port Trust Act (2 of 1205), 
Ss. 39, 40 — Delivery of Cargo to Port 
Trust Authorities is not delivery to zon- 
signee Delivery short-landed and 
damaged — Whether consignee ent_tled 
to claim for short-landing and damases 
(Oct) 297 
——S, 40 — See Ibid, S. 39 (Oct) 297 
——S. 56 — Sale of goods by Port T-ust 
— It has power to sell goods to rezlise 
its own dues and also customs duty 
(May) 133A 
——S. 56 — Sale of goods by Port T-ust 
— It can sell goods to realise consolid=ted 
customs duty (May) 13 B 


Tamil Nadu Requisitioning and Acqaisi- 
tion of Immovable Property Act (46 of 
1956), S. 8 — Requisition under is not 
invalid for discrimination (Mar) 126C 


——S, 8 (3) (b) — Provision applies tc ac- 
auisition and not te requisition 
(Mar) 133 A 
9, 8 (1) (e) — Constitutional validity 
(Mar) 1S B 
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—Tami] Nadu City Tenants Protection Act 
(3 of 1922), S. 1 — See Tamil Nadu Land 
Encroachment Act (1905). S. 6 (Mar) 114 
——S. 9 — See Wakf Act (1954). S. 36-A 


(Apr) 145 
—Tamil Nadu Cultivating Tenants Pro- 
tection Act (25 of 1955), S. 4-A (5) — 


Word “person” — It includes a person 
who purchases land after coming into 
force of Amendment ‘Act of 1956 

(Mar) 112 
—~Tamil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948), 
S. 18 (4) — Buildings situate in impar- 
tible estate re-vesting in landholder 
Their character of impartibility continues 


` (Mar) 98 

——S. 45 — See Ibid, S. 18 (4) 
; (Mar) 98 
——S. 46 — See Ibid, S. 18 (4) (Mar) 98 
—-S. 66 — See Ibid, S. 18 (4) (Mar) 98 


—Tamil Nadu Impartible Estates Act 
(2 of 1904), S. 3 — See Tenancy Laws — 
T. N. Estates (Abolition and Conversion 
into Ryotwari) Act (1948), S. 18 (4) 

(Mar) 98 
—Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 3 (49) 
— ‘Trust’ — Trust for doing mandagapa- 
dies for deities and feeding all baktas col- 
lecting there is trust for public purpose 
of religious and charitable nature 

(Mar) 124 
—S. 20 — Words ‘or otherwise effected’ 
must be read ejusedm generis with any 
of the transactions mentioned earlier in 
the section (Apr) 156 


—Tamil Nadu Minor Inams (Abolition and 
Conversion into Rvyotwari) Act (30 of 1963), 
S. 3 — Mortgage of service inam by ser- 


vice-holder — Notification under S. 3 — 
Suit for redemption is not maintainable 
(May) 170 

S. 18 — Decree for possession of 





vacant plot against lessee who had con: 
structed building thereon — S. 13 is no 
bar to execution of decree (Jun) 199 E 


—T. C. Compensation for Tenants fm- 
provements Act (10 of 1956), S. 17 — Com- 
promise decree passed prior to commence- 
ment of the Act prohibiting tenant from 
making improvement debargs him from 
claiming benefits under S. 17 (Apr) 147 


Tort — Damages — Measure of (Jan) 33 
Motor accident — Damages for loss 
of salary — Amount paid to injured by 
his employer only gratuitously — Can it 
be taken into account in assessing liabi- 
lity ? (Aug) 252 


Trade and Merchandise Marks Act (43 of 
1958), S. 12 (1) — Registration of trade 
mark — Legend “Sri Andhal” is decep- 
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Trade and Merchandise Marks Act (contd.) 
tively similar to existing 
Ambal” and addition of word “Radha” 
to it will not make slightest difference 
(Jan) 7 


Transfer of Property Act (4 of 1882), S. 52 


— Suit for maintenance —- Charge grant- 
ed by: decree of Court — Any conveyance 
‘during pendency of suit cannot prevail 





over Court sale (Mar) 89 
——S. 54 — Payment of price is’ not 
necessarily essential for. completion of 
sale (Jan) 30 
NA 55 (f) — See. Civil P. C. (1908). 

. (Oct) 289 


pone 58 (c) — Mortgage. by conditional 
sale and outright sale with a right to re- 
purchase (Oct) 311 
—~§. 58 (f) — Equitable mortgage — All 
the material documents of title need not 
necessarily be deposited to `constitute 
valid mortgage — Documents which are 
evidence of title are sufficient (Jan)16B 


Ss. 59-A, 60, 92, 95 — A and B each 
owner of half share in property — ‘A’ 
usufructuarily mortgaging entire pro- 
perty to X — B.taking. assignment of 
mortgage — A can sue B for redemption 
(Nov) 340B 
———§, 60 — See also Ibid. S. 59-A 
of his share (Nov) 340B 
——S, 60, Proviso — Sale held in execu- 
tion of power of sale under S. 69 —Does 
the right to redemption subsist after the 





purchaser has paid entire purchase money . 


and it has been distributed? (Apr): 158 
mS, 62 — See Limitation Act (1908), 


Art. 144 (Nov) 352 
——S. 69-A — Decree on mortgage — 
Insolvency of mortgagor — Amendment 


of decree without notice to Official Re- 
ceiver is not invalid. (Aug) 248 B 
——-§. 92 — See also Ibid, S. 59-A 


(Nov) 340 B 


——§. 92 — Redemption by subsequent 
mortgagee — Subrogation (Aug) 248A 


legend “Sri- 


T. P. Act (contd.) i 

92 — Acknowledgment p ' Hability 
by second mortgages-decree-holder is 
deemed. to be an acknowledgment by the 


mortgagor (Aug) 248 C 
—-S. 95 — See Ibid, S. 59-A 
(Nov) 340 B 


——S. 105 — See Houses and Rents — 
Madras Buildings -‘Lease and Rent) Con- 
trol Act (1960), S. 2 (2) (Feb) 57 


——S. 129- — See Mahomedan Law — 


. Gift (Feb) 54 A 


T: c. PEE TEA for Tenants Improve- 
ments Act (10 of 1956) 
See under Tenancy Laws. 


Tra. Co. Holdings (Stay of Execution Pro- 
ceedings) Act (8 of 1950) 
See under Debt Laws.. 


Trusts Act (2 of 1832), S. 3— "Trust — 
Deposit as security for due performance 
of contract — Nature of deposit 

f - (Jan) 21 


Wakf Act (29 of 1954), Ss. 3 (1) and 66-C — 
Grant by non-Muslim for kazi-service 
(Mushrut-al-khidmat) in mosque — Is it 
‘wakf under S. 3 (1)? No. - Does S. 66-C 
cover it? No ; (Jul) 225 A 


——S. 3 (1) — Person asserting to dedica- 
tion to bs “wakf’ under — Must be prove 
it to be made by @ Muslim ? Yes 

(Jul) 225 B 


mea 36-A — Tenant of lands held by 
Wakf holding valid tenancy can «claim 
benefit of S. 9. Madras Citv Tenants Pro- 
tection Act — S. 33-A is no bar 


(Apr) 145. 

— 5. 66- c — See Ibid, S. 3 (1) 
. (Jul) 225 A 
Words and Phrases — “Shall” — See 


Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (1959), S. 43 
(Apr) 160A 


LIST OF MADRAS CASES OVERRULED, REVERSED AND DISSENTED - 
FROM ETC, IN A.LR. 1974 


Diss 


= Dissented: Not F, = 
. Revers. 
(1910) ILR 33 Mad 362, Venkatarama 


Iyer v. Secy. of State for India in 
Counci] — Held no longer good law in 
view of AIR 1934 PC 23. AIR 1974 
Orissa 82 (Apr). : 

AIR 1925 Mad 749, Vengali Venkeanna v. 
Polamanasetti Ching — Held ro lon- 
ger good law in view of AIR 1931 
Mad 610. AIR 1974 Andh Pra 240 B 
(FB) (Sep). 

AIR 1925 Mad 1210. Gopalakrishnavva 
v. Lakshmana Rao — Diss. AIR 1974 
Orissa 34 (Mar). 

AIR 1934 Mad 303 = 66 Mad LJ 486, 
Bayya Reddy v. Gopalarao — Over. 
AIR 1974 Mad 220 (July). 

AIR 1938 Mad 329 (B), Guzulu Devendra 
Ayyar v. P. C. Muthu Chett:ar — 
Held: no longer good law in view of 
AIR 1950 Mad. 379 (FB). AIF. 1974 


Kant 21 (Apr). 
AIR 1940 Mad 678. Govinda Nair v. 
Diss. AIE 1974 


Achutan Nair — 

Bom 72 B (Mar). 

AIR 1941 Mad 620, Abdul Kuthħus v. 
Inayathulla — Diss, AIR 1974 Rai 
49 E (Mar). 

AIR 1943 Mad 15 (D, M. Krishnaswami 
Naidu v. Secretary of State — Held no 
longer good law in view of AIE 1950 
Mad 379 (FB). 


(Apr). 
AIR 1946 Mad 176, P. V. Rangarva v. 


` Tataverty Nagarotha Rao — Diss. 
AIR 1974 Delhi 69 (Mar). 
AIR 1954 Mad 103 (Pt. E) (FB), M. S.. 


Madhava Rao v. D. V. K. Surya Rao 
— Held not good law in view of AIR 
1969 SC 1320. AIR 1974 Dehi 132 


uly). . 

AIR 1956 Mad 134 (Pt. B). Dasaratkarao 
v. Ramaswamy — Held not gcod law 
in view of AIR 1962 SC 55L AIR 
1974 Andh Pra 113 D (May). 

AIR 1956 Mad 580 = 69 Mad LW 299, 
Muthu Pattar v. Mani Rao — Held 
not good law. AIR 1974 Mad 1 (Jan). 

AIR 1956 Mad 633, Doraiswami vy. Paia- 
niandi — Diss. AIR 1974 Anih Pra 
1 C (FB) (Jan). 

ATR 1957 Mad 761 = (1957) 2 Mad LJ 28, 
Kunhiraman v. Madhavan Nair — 
Held not good law. AIR 1974 Mad 1 


» (Jan). 

(1958) 71% Mad LW 635, Pachai Ammal 
v, Anguswami : Grammani — Diss. 
AIR 1974 Andh Pra 85 (Mar). 

‘AIR, 1960 Mad 264. Balagurumuzhy v. 
Chinnaswamij Held no longer 
good law in view of AIR 1954 SC 





AIR 1974 Kant 21- 


Not followed; Over = Overruled; 
= Reversed. 


1256 (C) . AIR 1974] & K 35 A 
(FB) (Apr). i 

AIR 1962 Mad 149, Alagi Alamelu Achi 
v. Ponniah Mudalier — Diss. AIR 
1974 Ker 100 (May). 

AIR 1962 Mad 510. 75 Mad LW 559, 
Gowri Ammal v. Tulasi Ammal — 
Diss. AIR 1974 Andh Pra 255 (Oct). 

AIR see Mad 50 (Pt. C) = (1962) 2 Mad 
J 464, Sampath Kumari v. Laksh- 

ote — Held not good law in 

view of AIR 1970 SC 789. AIR 1974 

Kant 68 (FB) (July), 

1964 -Mad 1 (Pt. A) . (FB), O. 
Mohamed Yusuf Levai Saheb v. S. 
Hajee Mohamed Hussain Rowther — 
Held not good law in view of C. A. 
No, 162 of 1962, D/- 10-10-1962 (SC). 
AIR 1974 Puni 133. 

(1966) 1 Mad LJ 379 = 79 Mad LW 293, 
Syed Anwar Batcha Sahib v. Jamia 
Masjid Mosque — Over. AIR 1974 
Mad 225 A (July). 

(1967) A. A. O. No. 317 .of 1967 (Mad), 
Srinivasan v. Subbiah Chettiar — 
Over. AIR 1974 Mad 379 B (Dec). 

(1967) 2 Mad LJ 446 = 80 Mad LW 362, 
Concord of India Insurance Co. Ltd. . 
v. Kaveri Ammal — Diss. -AIR 1974 
Andh Pra 284 (Nov). 

(1968) S. A. No. 1869 of 1964, D/- 5-12- 
1968 (Mad) — Revers. AIR 1974 Mad 
. 871 (Dec). 

(1968) C. M. S. A. No. 153 of 1966. D/-~ 
22-8-1968 (Mad) — Revers. AIR 1974 

_ Mad 355 (Dec). 

(1968) W. P. No, 1427 of 1967, D/- 23-10- 
1968 (Mad) — Revers. AIR 1974 Mad 
155 (Apr). 

AIR 1968 Mad 436 (Pt. F) = (1969) 1 Mad 
LJ 49, K. Gopalkrishnan v, Sankara 


AIR 


Narayanan — Diss. AIR 1974 Gui 
157 (Aug). 
(1969) 1 Mad LJ- 153, Nanda Rao’ v. 


Lakshmanaswami Mudaliar — Over. 
AIR 1974 Mad 57 (Feb). 

(1969) 2 Mad LJ 324, State of Madras v, 
Sri Vanamamalai Mutt, Nanguneri — 
Diss. AIR 1974 Andh Pra 96 A (Mar) 

(1970) W. P. No. 138 of 1969. D/~ 9-4-1970 
(Mad) — Revers. AIR 1974 Mad 383 


(Dec). 

(1970) A. A. O. 222 of 1970 (Mad), Govinda 

TA £ Venugopal — Over. AIR 1974 
Mad 379 B (Deo). 

(1970) 75 ITR 23 (Mad), Commr. of I.-T., 
Madras v. K. L. Varadarajan — 
Revers. AIR 1974 SC 2357 (Dec). 

(1971)-A. A. A. O. No. 34 of 1968 D/- 23-4~ 
1971 (Mad) — Revers. AIR 1974 Mad 
369 (Dec). 
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(1972) W. P. No. 2653 of 1970, D/- 7-1- 
1972 (Mad) — Revers, 
117 A. B. C (Mar). ; 
‘AIR 1972 Mad 5 1971-2 Mad LJ. 205, 
Andalammal v. ” Katiniah — Diss. AIR 
1974 Mad 152 (B) (Apr). 
(1973) Application No. 184. of 1973, D/- 
16-3-1973 (Mad) — Revers. AIR 
1974 Mad 313 B (Oct). _ 


(1973) C..M. P. 6420 of 1973 (Mad) — 
Over. AIR 1974 Mad 220 (July), 


AIR 1974 Mad . 


` AIR 1973 Mad 323 (Pt. A), 


- (1973) 86 Mad LW 661, 


(1973) W: P. No. 2533 of 1973 (Mad) == 
Revers.. AIR 1974 Mad 157 (Apr). 


(1973) W. P. Nos. 2797. 2798 and 2799 of 
1973 (Mad) — Revers. AIR 1974 Mad 
381 (Dec). f 
V. Raghava- 
chari v, Narayana Iyengar — Revers. 
AIR 1974 Mad 166 (May). : 
V. Manickavasa- 
.fam v. Board of Revenue — Revers. 
AIR 1974 SC 104 B (Jan). 


ATR 
222 


AIR 
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Supplement to Comparative Tables of Previous Years. 
Owing to late receipt of Other Journals the following Supplemsnts to 
Comparative Tables cf A I R = Other Journals is issued. 
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(1978) 2 Mad LJ 1 (1974) 1 Mid 156 (1972) 2 Mad 248 (1974) 1 Mad 
86 Mad L W 518 L J 241 L 3 308 LJ 194 
(1973) 2 Mad 98 86 Mad L W 577 86 Mad L W 723 87 Mad L W 638 
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AN India Reporter 
1974 = 
‘Madras High Court 
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AIR 1974 MADRAS 1 (V 61 C Ð 
KAILASAM AND 
N. S. RAMASWAMI, JJ.. 

P. G. Ranganatha Padayachi, Appellant 
v. The Mayavaram Financial Corporation 
Ltd., Respondent. f 

A. A. O. No. 86 of 1968, D/- 18-1-1973. 
ast order of Sub. J., Cuddalore, D/- 19-3- 
968. 


Index Note:— (A) Civil P. C. (2908), 
S. 51, O. 21, R. 37 (2) — Order of arrest of 
judgment-debtor — Reasons need nct be 
stated for ordering arrest. It is necessary only 
while ordering subsequent detention. AIR 
1957 Mad 761 and AIR 1956 Mad 580, held 
not good law. 

Brief Note:— (A) The order of arrest 
of the judgment-debtor passed by the execut- 
ing Court without giving a finding rega-ding 
the means of the judgment-debtor to. pas the 
decree amount is not one without jurisdiction. 
The executing Court is required to go into 
the means of the judgment-debtor only after 
he is arrested and brought to Court and be- 
fore deciding whether he has to be committed 
to prison or not in execution of the decree. 

` (Parz 10) 


Cases Referred: ` Chronological Paras 


AIR 1972 Mad 292 = (1972) 2 Mad 
_ LI 68, Namachivaya Mudaliar v. 
-` Manickavelu & Co.. i 7 
AIR 1971 All 433 = 1971 All WR 
ŒC) 373, Mathura Prasad: v. Par- f 
meshthi Das 9 
JLR (1970) 2 Ker 109 = 1969 Ker LR 
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N. C. Nagahavachari, for Appellant; K. 

Radhakrishnan, for Respondent. 

N. S. RAMASWAMI, J.:— This Civil 

Miscellaneous Appeal is against the order of 

arrest passed by the learned Subordinate 


. Judge, Cuddalore in execution of a money 


decree. There are two judgment-debtors and 
both were, ordered to be arrested by the order 
dated 19-3-1968. The 2nd judgment-debtor is 
challenging the said order in this Civil Mis- 
cellaneous Appeal. The point taken by the 
learned counsel for the appellant is that the 
order of the executing Court is one without 
jurisdiction inasmuch as the Court has not 
recorded its reasons for ordering arrest after 
giving an opportunity to the appellant for 
showing cause as to why he should not be 
arrested in execution. Reliance is placed on 
the proviso to Section 51 of the Code of | 
Civil Procedure. But we are of opinion that 
there is no merit in the point taken by the 
learned counsel. . 

2. It is no doubt true that the order 
of the executing Court is a one line order and 
it says: “No payment made. Arrest D1 and 
D2 by 9-4-1968. Batta after a week.” The 
executing Court has not recorded any reason 
for ordering arrest except saying that no pay- 
ment had been made. But a perusal of the 
relevant provisions of the Code of Civil Pro- 
cedure would show that the proviso to Sec- | 
tion 51, which makes it obligatory on the part 
of the executing Court to give an opportunity 
to the judgment-debtor to show cause and 
record its reasons; applies not for ordering 
arrest of the judgment-debtor but only fop 
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committing him to prison. In other words, 
only before the executing Court orders the 
Judgment-debtor to be detained in civil prison, 
it has necessarily to give an opportunity to 
the. judgment-debtor to show cause against 
such an order and the Court should also re- 
cord its reason in writing for committing the 
judgment-debtor to prison. 


3. _ The proviso to Section 51 is as 
follows :— : 

“Provided that where the decree is for 
the payment of money, execution by detention 
in prison shall not be ordered unless, after 
giving the judgment-debtor an opportunity of 
showing cause why he should not be com- 
mitted to prison, the Court, for reasons re- 
corded in writing, is satisfied— 

(a) that the judgment-debtor, with the 
object or effect. of the obstructing or delaying 
the execution of the decree— 

(i) is likely to abscond or leave the local 
limits of the jurisdiction of the Court, or 

(ii) has, after the institution of the suit 
in which the decree was passed, dishonestly 
transferred, concealed, or removed any part 
of his property, or committed any other act 
of bad faith in relation to his property; or 


(b) that the judgment-debtor has, or has - 


had since the date of the decree, the means 
to pay the amount of the decree or some sub- 
stantial part thereof and refuses or neglects 
or has refused or neglected to pay the same, 
or ` 


. (c) that the decree is for a suny for which 

the judgment-debtor was bound in a fiduciary 
capacity to account.” 
The same section, viz., Section 51, prcevides 
arrest and detention in prison as one of the 
modes of executing a decree. In the present 
case, the decree-holder has sought execution 
of the decree by arrest and detention- of the 
judgment-debtor on the ground that-the judg- 
ment-debtor has means to pay the decree 
amount (or a substantial part thereof) and 
refuses or neglects or has refused or neglect- 
ed to pay the same as contemplated under 
clanse (b) of the proviso to Section 51. As 
per the terms of the proviso, the decree-holder 
has necessarily to prove: (1) that the judg- 
ment-holder has, or has had since ‘the date of 
‘the decree. the means to pay the decree 
amount or some substantial part thereof and 
(2) that the judgment-debtor refuses or 
neglects or has refused or neglected to pav 
the same. This proof should be adduced be- 
fore ever the judgment-debtor could be com- 
mitted to prison and only after the judgment- 
debtor had been given an opportunity to show 
cause against such detention and after the ex- 
ecuting Court recorded its reasons in support 
of its order. 


4, The provisions of the Code make 
a distinction between an order of arrest and 
an order of detention. There is nothing in 
Section 51 or in any other provisions of the 
Code that even before ordering arrest of the 
judgment-debtor, the executing Court should 
give him an opportunity to show cause against 
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such an order and also record its reasons in 
support of its order.- Such a procedure is 
contemplated as per the proviso to:Sec. 51, 
only before ordering the detention of the 
judgment-debtor in civil prison. As a matter 
of fact, Order XXI, Rule 37 of the Code 


‘contemplates the executing Court passing an 


order of arrest even before issuing a notice 
to the judgment-debtor. Sub-rule (1) of the 
said rule says that when an application for 
execution of a decree for money by the arrest 
and detention of the judgment-debtor is made, 
normally the Court shall first issue a notice 
to the judgmént-debtor calling upon him to 
appear before the Court and show cause why 
he should not be committed to civil prison. 
The proviso to the above said sub-rule says 
that such notice shall not be necessary if the 
Court is satisfied, by affidavit, or otherwise. 
that, with the object of delaying the execu- 
tion of the decree, the judgment-debtor is 
likely. to abscond or leave the local limits of 
the jurisdiction of the Court. Sub-rule (2) 
of the said rule (Order XXI, Rule 37) says 
that when. the judgment-debtor fails to appear 
in spite of notice under sub-rule (1), the Court 
shall, if the decree-holder so requires, issue a 
warrant for the arrest of the judgment- 
debtor. Whether the executing Court issues 
a warrant of arrest without notice or whether 
it issues such a warrant under sub-rule (2) of 


‘Rule 37. the Code does not contemplate the 


Court recording any reason in support of 
such an order of arrest: 


5. Order XXI, Rule 40 prescribes the 
procedure on the judgment-debtor either ap- 
pearing in Court in obedience to a notice 
under Rule 27 or is brought before Court 
after being arrested in execution of the decree 
for payment of money. The provision says 
that when the judgment-debtor so appears or 
is brought before Court, the Court shall pro- 
ceed to hear the decree-holder and take all 
such evidence as may be produced by him in 
support of his application for execution and 
shall then give the judgment-debtor an op- 
portunity of showing cause why he should 
not be committed to civil prison. Upon con- 
clusion of the enquiry, the Court, may sub- 
ject to the provisions of Section 51 and to 
the other provisions of the Code, make an 
order for the detention of the judgment- 
debtor in civil prison and shall, in that event, 
cause him to be arrested if hè is not already 
under arrest. This, provision is only in con- ` 
sonance with the. provision to Section 51 which 
says that the judgment-debtor shall be given 
an opportunity to show cause before he is 
committed to civil prison. It is quite obvious 
that there is no provision in the Code which 
compels the executing Court either to give an 
opportunity to the judgment-debtor or to re- 
cord its reasons in writing before even it 
passes an order of arrest against the judg- 
ment-debtor. 


6. In the present case, the executing 
Court had ordered notice under Order XXI, 
Rule 37 (1) to both the judgment-debtors. The 
2nd judgment-debtor, who is the appellant. 
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before us, had appeared before Cour: and 
he had filed a counter to the executior peti- 
tion. But it appears that the judgment-debtor 
had offered to pay the decree amoun- and 
executing Court had given him time-for pay- 
ment. On the adjourned date, no payment 
had been made and that is why the execut- 
ing Court passed the order of arrest which 
is now being questioned in this Civil Miscel- 
laneous appeal. If this order is one under 
Order XXI, Rule 40 of the Code, it would 
certainly be wrong, for, ordering arrest of 
the judgment-debtor under that rule should 
be only after making an enquiry as to whe- 
ther the judgment-debtor was liable to be de- 
tained in civil prison im execution cf the 
decree and affer the executing Court records 
its reason in writing as contemplated under 
the proviso to Section 51 of the Code for 
ordering detention of the judgment-deb or in 
civil prison. But there is nothing to show 
-that in the present case, the order of arrest 
passed by the executing Court was one made 
under Order XXI, Rule 40. This order can 
only be. under Order XXI, Rule 37 (2). The 
. judgment-debtor had no doubt appeared in 
Court in obedience to the notice sent ander 
Rule 37 (1), but on the adjourned date he 
defaulted. As already noticed, though hə had 
originally offered to pay the decree arrount, 
he had failed to pay the same and there is 
nothing to show that the judgment-debto> was 
bodily present in the Court on the dae on 


_ which the order now in appeal was passed.. 


Therefore, even though the judgment-cGebtor 
had originally appeared in Court in obeCience 
to the notice issued under Rule 37 (1) oa the 
date on which the order of arrest was passed, 
it ‘must be deemed that the judgment-é&btor 
had disobeyed the notice. 


7. Londa Abbayee of Pithapuram V. 
Badam Suryanarayana, AIR 1948 Mad 9 (1) 
is a similar case where the judgment-dbtor 
had appeared in obedience to a notice issued 
under Order XXI, Rule 37 (1) and also filed 
‘counter. But he did not appear on the ad- 
journed date. Therefore, the executing Court 
passed an order of . arrest. That was chal- 
lenged onthe ground that the executing 
Court had not given any reasons in writing 
before ordering arrest. That contention was 
repelled by Horwill, J. pointing out tha: the 
proviso to Section 51 applies only to an erder 
of committing the judgment-debtor to civil 
prison and not to an order of arrest. E. K. 
Puttaramiah v. H: I. E. & Sons., ATR 1959 
Mys 94, has followed the judgment of Hor- 
will, J. referred above. Surayarapu Putmyya 
v. Maddukuri Veerraju, (1964) 2 Andh WR 
98 is also a similar case where it was held 
that where a Court issued a warrant under 
sub-rule (1) or under sub-rule (2) of Rule 37 
of Order XXI, it does not do so with the in- 
tention of committing the person, against 
whom the warrant is issued, to ‘prison and 
therefore the proviso to Section 51 of the 
Code does not apply. That was a case where 
the judgment-debtor did not appear after 


notice under sub-rule (1) of Rule 37 and - 
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therefore an order of. arrest was made under 
sub-rule (2). These decisions are all in ac- 
cord with the view expressed by us that pro- 
viso to Section 51 of the Code applies ‘only 
to an order of detention and not to an order 
of arrest. One of us had to deal with a 
similar question in Namachivaya Mudaliar v. 
Manickavelu & Co. (1972) 2 Mad LJ 68 = 
(AIR 1972 Mad 292). It has been pointed out 
there that. under the proviso to Section 51 of 
the Code of Civil Procedure, the Court is 
bound to record in writing its satisfaction of . 
one of the conditions prescribed in the sec- 
tion only when it is committing the judgment- 
debtor to prison and not when it is issuing 
a warrant of arrest. 


8. The learned counsel, however, re- 
ferred to two decisions of this Court, both 
rendered by Panchapakesa Ayyar, J. They 
are. Kunhiraman v. Madhavan Nair, AIR 
1957 Mad 761 and Muthu Pathar v. Mani 


' Rao, 69 Mad LW 299 = (AIR 1956 Mad 


580). The learned Judge has observed in 
those cases that the mandatory provisions of 
Section 51 must be complied with before 
arrest is ordered even if the- order is passed 
ex parte. The learned Judge has not made any 
distinction between an order of arrest and an 
order of detention. We have to say with res- 
pect that the law has not been correctly stated 
in those decisions. 


9. The learned counsel referred to two 
decisions of the Kerala High Court in C. V. 
Xavier v. Canara Bank, Ltd, 1969 Ker LT © 
927 and John Chacko v. Thomas Varghese, 
ILR (1970) 2 Ker 109. But both of them 
are cases of order of detention and not mere- 
ly an order of arrest. So those decisions have 
no application. Similarly Paramanandaswami 
v. Shanmugharn Pillai, ATR 1949 Mad 822 
a decision of a Division Bench of this Court 
and Mathura Prasad v. Parmeshthi Das, AIR 
1971 All 433 have no application because they 
are cases where the executing Court had gone 
into the merits of the question whether the 
ip re ai had means to pay the decree 
amount. 


10. To sum up therefore, the order 
of arrest passed by the executing Court with- 
out giving a finding regarding the means of 
the judgment-debtor to pay the decree amount 
is not one without jurisdiction as the order 
of arrest is only under Order XXI Rule 37 (2). 
Needless to say that the executing Court 
should necessarily go into the question of 
means of the- judgment-debtor to pay the 
decree amount after the latter is arrested and 
brought to Court and before deciding whe- 
ther the. judgment-debtor has to be committed 
to prison or not in execution of the: decree. 


_ i. The Civil Miscellaneous Appeal 
fails and accordingly it is dismissed. But we 
make no order as to costs. 


Appeal dismissed. 


ne meme 


4 Mad. 
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Verco Private Ltd., Padi and others, Ap- 
pellants v. Newandram Naraindas and another, 
Respondents. 

Second Appeal No. 793 of 1970, DJ- 
21-12-1972 against decree of City Civil T. 
Madras in A. S. No. 248 of 1968. 

Index Note :— (A) Negotiable Instruments 
Act (1881) S. 87 — Promissory note is ren- 
dered void under — If it is materially altered 
without consent. 

Brief Note :— (A) The plaintiff inserted 
the rate of interest and the- words ‘per month’ 
after the promissory note was executed by 
the defendant (and such alteration was) with- 
out consent of the defendant. 

Held that the promissory note had been 
materially altered and was therefore void and 
inoperative by virtue of Section 87. 1967-2 


Mad LJ 66 and C. R. P. No. 1544 of 1957. 
(Para 2) 


(Mad) (un-rep.) Rel. on. 
Index Note:— (B) Negotiable Instru- 
ments Act (1881), S. 87 — Saving clause “un- 
less it (alteration) is made for carrying out 
common intention ” is not attracted 
without pleading and proof. 
Cases Referred : Chronological 
(1967) 2 Mad LJ 66 = 80 Mad LW 
244, Tulsidas Lalchand v. Rajgopal 1 
(1957) C. R. P. No. 1544 of 1957 
(Mad) 


2 
John and Das, for Appellants; C. Vasu- 
devan, for Respondents. 


JUDGMENT :— Defendants 1 and 3 to 
5 in O. S. No. 106 of 1967, on the file of the 
VIO Asst. Judge, City Civil Court, Madras, 
who succeeded before the trial Judge, but 
lost before the appellate Judge, are the ap- 
pellants herein. the suit was instituted by 
the first respondent herein for the recovery 
of a sum of Rs. 4216/- on the basis of- Ex. 
A.2, the promissory note, said to have been 
executed by the second defendant on behalf 
of the first defendant as its managing director. 
The suit has been filed under Order XXXVII, 
Rule 2, C. P. Code. The plaint avers that 
the plaintiff, the first respondent herein, ad- 
vanced a sum of Rs. 10,000 under the pro- 
missory note Ex. A.2, with interest thereon at 
1.80 per cent. per mensem and that in res- 
pect of the said promissory note, the first 
defendant has paid to the plaintiff only 
Rs. 6000 and failed to pay the balance. In 
paragraph 6 of the plaint it is stated that the 
defendants are liable to pay the balance cf 
Rs. 4,000 and a sum of Rs. 216 by way of 
interest from 9-9-1966 till the date of suit. 
Hence the suit was instituted for the recovery 
of a sum of Rs. 4216. The defendants put 
forward various defences. One such defence 
which was put forward with reference to Ex. 
A2 promissory note was that it had been 
materially altered by the plaintiff and con- 
sequently it was inoperative and no suit could 
be instituted thereon. The material alteration 
sec ekg rg ta ee 
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is said to be the insertion of the rate of in- 
terest in the document. The first respondent 
gave evidence as P. W. 1 and he admitted that 
after the promissory note was executed, he 
inserted the rate of interest at Rs. 1-80 per 
cent. per month, that the figure 1.80 and the 
word ‘month’ occurring in Ex. A:2 were writ- 
ten by him while the other portions of the 
document were written by the second defen- 
dant and that this writing by P. W. 1 was 
subsequent to the execution of the document. 
It was on this basis, it was contended on be- 
half of the defendants that the promissory 
note was materially altered and so it could not 
be sued upon. Relying upon the decision of 
this Court in Seth Tulsidas Lalchand v. Raja- 
gopal, 1967-2 Mad.LJ 66, the learned trial 
Judge dismissed the suit. As against the dis« 
missal, the first respondent herein preferred 
an appeal and the learned I Additional 
Judge, City Civil Court, Madras on 29-7- 
1969, allowed the appeal and decreed the 
suit as prayed for. Hence the present second 
appeal by defendants 1 and 3 to 6. 

2. On the admitted fact that the first 
respondent inserted the rate of interest andj. 
the word month, after the document was ex- 
ecuted by the second defendant, it is clear 
that the promissory note has been materially 
altered. Similar were thé facts before Alagiri-| > 
swami, J. in the case referred to above and 
the learned Judge following an earlier judg- 
ment of Srinivasan, J. in C. R. P. 1544 of 
1957, held that the promissory note so altered 
was inoperative and therefore could not be|~ 
sued upon. Consequently, in my opinion, the 
judgment of Alagiriswami, J. referred to above 
directly applies to the facts of this case and 
therefore the suit instituted by the respondent 
herein was- liable to be dismissed, as was done 
tightly by the learned trial Judge. 


3. Mr.. Vasudevan, the learned counsel 
for the. first respondent, contends before me 
that there is a distinguishing feature which 
was not present in the case before Alagiri- 
swami, J. This distinguishing feature is that 
P. W. 1 had stated in his evidence that the 
parties had previously agreed to pay interest 
at the rate’mentioned above and since the 
same was not carried out by the second de- 
fendant he, (the plaintiff) filled up the rate 
of interest in the document Ex. A.2, and 
therefore under Section 87 of the Negotiable 
Instruments Act, the promissory note could 
not be said to have become inoperative so 
as to prevent the first respondent from suing 
thereon. Section 87 of the Negotiable Instru- 
ments Act, so far as is relevant, is as follows 


“Any material elteration of a negotiable 
instrument renders the same void as against 
any one, who is a party thereto at the time 
of making such alteration and does not con- 
sent thereto, unless it was made in order to 
carry out the common intention of the origi- ` 
nal parties:” ; 
It is the last portion of this section which is 
relied on by the learned counsel, and on 
which the learned 1 Additional Judge, City 
Civil Court, Madras, has decided in favour 
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of the first respondent. I am unable to hold 
that this provision is attracted to the facts 
of this case, P. W. 1 has not stated in his 
evidence that there was a common intention 
of the parties at the time when the promis- 
sory note was executed to pay interest at the 
rate mentioned above and that only for the 
purpose of giving effect to the common inten- 
tion he inserted that rate. P. W. 1 has not 
mentioned any such thing in his evidence. 
Mr. Vasudevan relied on the fact that a sum 
of Rs. 900/- has been paid towards interest 
by the defendants and stated that this shows 
that there was an agreement between the par- 
ties to pay interest at the rate inserted in the 
promissory note. No doubt, this contention 
was put forward before the trial Judge, but 
the defendants disputed that they had paid 
any such sum of Rs. 900/- towards interest. 
However, before the learned I Additional 
Judge, an application was filed by the first 
respondent herein to receive two documents 
as additional evidence, one being a counterfoil 
of a chalan for having paid into the Canara 
Bank Ltd., Rs. 900/- to the credit of the first 
respondent, and the other being a copy of 
the account of the first respondent with the 
Canara Bank Ltd. The former was marked 


by the I Additional Judge, as Ex. A.9 dated. 


9-4-1966 and the latter was marked as Ex. 
A.10 dated 24-8-1968. I am clearly of the 
opinion that neither of these documents ‘esta- 
blishes the fact that the defendants have paid 
a sum of Rs. 900/- towards interest. My rea- 



















received towards interest in advance and that 
was the reason why he was claiming interest 
on the balance due only from 9-9-1966. 
(2) Even P. W. 1 had not stated in his evi- 
dence that a sum of Rs. 900/- was received 
towards interest covering a period of five 
months from the date of Ex. A.2, till 8-9- 
1966. (3) The plaintiff had not produced his 
account book into the Court to show that 
he had credited a sum of Rs. 900 in the ac- 
defendants towards interest. 


not show that it was the cheque for Rupees 
900/- drawn by the defendants which was 
credited to the account of the plaintiff. There- 
fore it is clear that there is absolutely no 
evidence to show that the defendants have 
paid Rs. 900/- towards interest for a period 
of five months, namely, from 9-4-1966 to 8-9- 
1966. This is independent of my conclusion 
that P. W. 1 had not stated in his evidence 
that there had been a common intention 


d in order to give 
ffect to that intention he inserted the figure 


Ex. A.2. Therefore I am . clearly of the 
opinion that the. last portion of Section 87 
of the Negotiable Instruments Act extracted 
above and relied upon by the learned counsel 


P. L. S. Chettiar v. P. L. U. Chettiar (Kailasam J.) 


regarding thereto and the word ‘month’ in^ 
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for the first respondent has no application to 
the circumstances of this case. The conclu- 
sion of the learned I Additional Judge is, 
therefore, erroneous. i 
4 The second appeal is, therefore, 
allowed, the judgment and decree of the learn- 
ed I Additional Judge dated. 29-7-1969 in 
A. S. 248 of 1968 are set aside and those of 
the learned VHI Assistant Judge (trial Judge) 
dated 9-3-1968 in O. S. 106 of 1967 are re- 
stored. The appellants will be entitled to their 
costs from the first respondent throughout. 

No leave. 
Appeal allowed. 


AIR 1974 MADRAS 5 (V 61 C 3) 
KAILASAM, J. 


P.-L. Subramania Chettiar, Petitioner v. 
P. L. Uthaman Chettiar, Respondent. 


Civil Revn. Petn. No. 1728 of 1972, DJ- 
17-11-1972 against order of Dist Munsif, 
Palani in Check Slip No. 466 of 1970. 


Index Note:— (A) Madras Court-fees 
and Suits Valuation Act (1955), S. 25 (b) — 
Suit for declaration of title and for restrain- 
ing defendants from interfering with their 
peaceful possession and enjoyment of land — 
Electric motor and pump set permanently 
embedded on the land need not be separately 
valued. (Para 4) 


K. Sarvabhauman, for Petitioner; K. S. 
aa amicus curiae, for Respon- 
ent. 


ORDER :— This petition is filed by the 
plaintiff against the order of the lower Court 
directing the plaintiff to value separately the 
two 5 Horse Power motors and two 7 HP 
motors and pump sets which are in the land 
for which the relief of declaration’ of plain- 
tiffs title to the property is prayed for. In 
the plaint the particulars of the lands are 
given to which the relief is asked for. In para- 
graph 15 it is stated that the suit is laid for 
declaration of plaintiff’s title tg.the suit pro- 
perty and as a consequential relief thereof 
for permanent injunction restraining the de- 
fendant, his men and agent from in any way 
interfering with the plaintiff’s peaceful pos- 
session and enjoyment of the suit property. 
There are ten items of suit property. As 
regards items 3 and 7, it is stated that in 
item 3 there is a well with 5 HP electric motor 
pump set in S. No. 113 and in item 7 there 
is a well with 5 HP electric motor pump set 
in S. No. 132. It is further stated that there 
are thulasi, thotti, veri, voiklal and with all 
its appurtenant rights in all the wells. The 
court-fee examiner issued check-ship requiring 
that the valuation in the suit should be revis- 
ed to include the value of the pump sets, 
motors etc. The matter was argued before 
the District Munsif, Palani. The learned Dis- 
trict Munsif held that the pumping installa- 
tions are embedded to earth and therefore are 
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immoveable properties and should be valued 
separately and court-fee paid for them. The 
petitioner has questioned the lability to pay 
-court-fee separately on the engine and pump 
Sets. 


2. Section 7 of the Madras Conurt-fees 
and Suits Valuation Act provides the mode 
of determination of market value. Sec- 
tion 7 (2) requires that market value of land 
in suits falling under Section 25 (b), with 
which we are concerned, and the other sec- 
tions mentioned therein, shall be deemed to be 
where the land is ryotwari land — thirty times 
the survey assessment on the land. It is 


common ground that Section 25 (b) is the ~ 


section that is applicable and the market value 
to be arrived at for the purpose of payment 
of -court-fees is 30 times the survey assess- 
ment on the land. Section 25 (b) requires that 
in a suit for a declaratory decree or. order, 
whether with or without consequential relief, 
where the prayer is for a declaration and for 
consequential injunction and the relief sought 
is with reference to any immoveable pro- 
petty, fee shali be computed on one‘half of 
the market value of the property or o 

Rs. 300/- whichever is higher. i 


3. That the land for which the relief 
of declaration is prayed for is an immove- 
able property and the court-fee is payable 
‘under Section 25 (b) is not in dispute. - As 
already stated, the relief is “declaration of 
plaintiffs title to suit property and a con- 
sequential relief therein for a permanent in- 
junction restraining the defendant from inter- 
fering with his peaceful possession and en- 
joyment of the suit property.” So far as the 
telief is concerned, it is strictly confined to 
immoveable property, that is land, and the 
valuation as given -by the plaintiff is correct. 
The question arises as to whether the electric 
motor and pump set which is attached to the 
land should be separately valued. In the way 
' in which the relief is asked for, it is not neces- 
sary to separately value the electric motor and 
pump set. This may be enough to dispose of 
the petition, but in order to obviate any dif- 
ficulty as to relief relating to the. electric 
motor and pump set in the absence of valuing 
it separately, the position may be examined 
a little further. ` 


4. The scheme of the Madras Coust- 
fees and Suits Valuation Act is to follow a 
particular method in arriving at the market 
value with regard to land, that is, in the case 
of ryotwari land 30 fimes the survey assess- 
ment on the Iand; in the case of land in an 
estate under the Madras Estates Land Act, 
30 times the land revenue payable on the 
land under Section 23 of that Act, but if a 
ryotwari settlement has since been effected 
in pursuance of Section 22 of that Act, 30 
times the assessment as so fixed; in the case 
of land under the Madras Estates Land 
(Third Amendment} Act, 1936 (Madras Act 
. XVII of 1936), 30 times the rent payable for 
the Iland as fixed under the Madras Estates 


Land (Reduction of Rent) Act and where the 
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land-is an estate separate mode of valuation 
is given. So also the land in a minor inam 
and land in an inam village is to be valued 
as 30 times the rent payable in the respec- 
Thus it will be seen that the 
value is arrived at on the multiple of the as- 
sessment on the land and the assessment 
would vary according to whether the land 
is a wet, garden or dry land. In the case of 
wet land with direct flow facilities it will not 
be open to the State to contend that apart 
from the value of the land which is 30 times 
the assessment, the value should be fixed for 
the facility of direct flow of water to the 
land. The installation of an engine and pump 
set would not make things different. The 
motor and the pump set which is attached 
to the land for the purpose of enjoyment of 
the land cannot be required to be separately 
valued. If when the motor and pump set 
is embedded on earth and attached for the 
permanent beneficial enjoyment of that to 
which it is attached, that is the land, then 
it has to be considered as part of the im- 
moveable property and the valuation of the 
land would include the machinery which 


-would form part of the immovable property. 


In this. view, the contention of the learned 
counsel for the petitioner that even though 
the relief is valued only as regards the land, 
the relief would cover what is embedded on 
the land and intended for the permanent bene- 
ficial enjoyment of the Iand has to be accept- 
ed. It is, therefore, unnecessary to pay court- 
a on the value of the engines and pump 
sets. l : 

5. | This petition is allowed and the 
order of the lower Court requiring the peti- 
tioner to pay additional court-fee is set aside. 
I place on record the assistance rendered by., 
Sri K, S. Bhakthavatsalu as amicus curiae. 

Petition allowed. 


AIR 1974 MADRAS 6 (V 61 C 4) 
K. VEERASWAMYI, C. J. AND- 
RAGHAVAN, J. 

Rangaswamy Reddiar (died) and others, 
“opellants v. C. Jayalakshmi Ammal, Respon- 
ent. ' 

Letters Patent Appeal No. 53 of 1966, 
Dj- 11-10-1972, against judgment and order 
of Venkatadri, J. in C. M. A. No. 252 of 
1963, D/- 25-11-1965, R 

Index Note :— (A) Civil P. C, S. 47 — 
Predecretal agreement — Not to execute 
decree — Made subsequent to suit — Could 
be pleaded in bar of execution. 


Brief Note:— (A) A predecretal agree- 
ment not to execute a decree presupposés a 
decree which is valid and in full force as 
well as executable. Such an agreement does 
not, in any way, vary the terms or affect its 
validity or deny its existence and the agree- 
ment not involving fraud practised on Court 
can well be pleaded, as it relates to execution 
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of the decree and is within the purview of 
Section 47. AIR 1918 Mad 1174 (FB), Rel. 
on; AIR 1935 Mad 860 (FB), Explainec. 


(Pata 1) 
Cases Referred : Chronological ` Earas 
AIR 1935 Mad 860 = ILR 58 Mad 994 


(FB), Papamma v. Venkayya i 1,2 
AIR 1931 Mad 399 = ILR 54 Mad 
184, Butchiah Chetti y. Tayor Rao ; 


Naidu : 
AIR 1918 Mad 1174 = ILR 40 Mad 
233 (FB), Chidambaram Chettiar v. ; 
y. Krishna Vathiyar 1 
T. R. Ramachandran and R. Srinivesan, 

for Appellants; S. Thyagaraja Iyer, for Res- 
pondent. : 
K. VEERASWAML C. J.:— $ 
tion in this appeal is whether a predecretal 
agreement made subsequent to the suit could 
be pleaded in bar of execution. There. are 
two Full Bench decisions of this Court, 
Chidambaram Chettiar v. Krishna Vatnuiar, 
ILR 40 Mad 233==(AIR 1918 Mad 1174) FB) 
and Papamma v. Venkayya,. ILR 58 Mad 
994 = (AIR 1935. Mad 860) (FB), which 
bear on the question. In the earlier case the 
parties to the appeals in this court enfred 
into an agreement with the appellant, who 
submitted to a decree in a suit by the res- 
pondent then pending against him, that the 
former should make an arrangement for sa- 
tisfaction of such decree within a fixed date, 
and that the latter should not, before that 
date, execute or transfer it. The cour: - by 
a majority opinion held that the agreement 
could be pleaded in proceedings takem in 
execution of decree. Apparently. this deci- 
sion was understood in subsequent decisions 
as limited to the proposition that a predecre- 
tal agreement could be pleaded only £f it 
related to the mode of execution. But ILE 58 
Mad 994 = (AIR 1935 Mad 860) (FB), made 
it clear that a predecretal agreement not to 
execute the decree was not in attack of the dec- 
ree, nor did it vary the terms of the decree, 
so that, as the predecretal agreement related 
purely to execution of the decree, it could 
be pleaded. On facts in that case, there was 
a predecretal agreement between the decree- 
holder and one of the defendants alone that 
the decree against him should not be exe- 
cuted. The agreement was allowed tc be 
` pleaded in bar of the éxecution against him. 
The court referred to the observatior of 
Pakenham Walsh, J., in Butchiah Cheti - vy. 
Tayar Rao Naidu, ILR 54 Mad 184 = (AIR 
-1931 Mad 399), that Chidambaram Chettiar v. 


Krishna Vathiyar, ILR 40 Mad 233 = (AIR . 


1918 Mad 1174) (FE) covered agreements 
which related to execution and not to agree- 
a which attacked the decree itself, and 
eld: . 
“This view which reconciles almost all, 
if not all, the Madras decisions on the sub- 
ject, is one in which { venture to express my 
entire concurrence. The agreement pleaded 
in the present case is one which relates to 
execution alone, and does not attack the dec- 
ree itself, for it is merely an agreement not 
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to execute the decree-as against the first 
judgment-debtor, and nothing more. It fol- 
lows therefore that the agreement can be 
pleaded in execution, and that the executing 
court can determine whether the agreement 
is true”. : 

Mullah, in his Civil - Procedure Code, 
Volume I, 13th Edn., refers to ILR 58 Mad 
994—=(AIR 1935 Mad 860) (FB) as laying down 
the proposition that “a distinction should be 
made between an agreement which related 
to the mode of execution or satisfaction of 
a decree and one which had the effect of 
tendering the decree nugatory and inexecut- 
able in whole or in part and that, while the 
former may be pleaded in execution, the lat- 
ter could not be”. But this is not to say 
that a predecretal agreement was held by 
Papamma y. Venkayya, 58 Mad 994 as one 
in attack of the decree or as one which by 
itself rendered the decree nullity or nuga- 
tory. A predecretal agreement not to exe- 
cute a decree presupposes a decree which is 
valid and in full force as well as executable. 
Such an agreement does not, in any way, 
vary the terms or affect its validity or 
deny its. existence. There’ may be cases 
where a predecretal agreement possibly in- 
volves a fraud practised on court, on the 
basis of which it is made to pass a decree. 
We are mot concerned in the instant case 
with such cases. Here, the agreement, made 
subsequent to the suit and prior to the dec- 
ree, was merely an understanding that. the 
decree passed should not be executed. That 
recognises that such an agreement can well 
be pleaded, as it relates to execution of the 
decree and is within the purview’ of Sec- 
tion 47, C. P. Code. 

2. We are aware that in ILR 58 Mad 
994 = (AIR 1935 Mad 860) CFB) predecre- 
tal agreement was between the decree-holder 
and one of the defendants. But that, on 
principle could make no difference to the 
view we have taken. 

3. Some question has been raised as 
to the factum of the predecreta]l agreement. 
But the finding, in our view, is well-found- 
ed. 

4. The appeal is dismissed with costs. 

i Appeal dismissed. 


AIR 1974 MADRAS 7 (V 6 €33 
K. VEERASWAMY, C. J. AND 
RAGHAVAN, J.- 
K. R. Chinnikrishna Chetty, Appellant v. 
i ee Mudaliar and another, Respon- 
ents. 


Letters Patent Appeal No. 32 of 1971 
D/- 6-10-1972, against Judgment of Ganesan, 
Tn C. M. A. No. 58 of 1966, D/- 23-7- 

Index Note: — (A) Trade and Mer 
chandise Marks Act (1958), Section 12 (1) — 
Registration of’ trade mark — Legend “SH 
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Andhal” is deceptively similar to existing 
legend “Sri Ambar’ and ‘addition of word 
“Radha” to it will not make slightest differ- 
Ses — Refusal to register, held, was justi- 
ed. 

Brief Note: — (A) The combination of 
the two words “Radha’s Sri Andal” is likely 
to be taken by snuff users as the snuff manu- 
factured and marketed by the applicant ori- 
ginally as “Sri Andal”. Further there is: a 
tangible danger that a substantial number of 
persons will confuse the applicant’s “Radha’s 
Sri Andal” mark applied for with the oppo- 
nents legend “Sri Ambal” snuff. ` (1951) 68 
RPC 103 and 1969 RPC 102 and AIR. 1970 
SC 1649, Relied on. (Para 19) 


Cases Referred: Chronological Paras 


‘AIR 1972 SC 1359 = (1972) 1 SCC 618, 


Parle Products (P) Ltd. v. J. P. & Co. 


Mysore 14 
AIR 1970 SC 146 = (1970) 1 SCR 

290, K. R. Chinnikrishna Chettiar v. 

Sri Ambal and Co. 5, 8 
AIR 1970 SC 1649 = (1970) 2 SCR : 

222, Ruston and Hornby Ltd: v. 

Zamindar Engineering Co. 10 
1969 RPC 102, Bulova Watch Co. Ltd. 

v. Accurist Watches Ltd. 12, 19 


(1964) 2 Mad LJ 206, K. R. Chinni- 
krishna Chettiar v. Sri Ambal and Co. 4 

1960 RPC 229, Helena Rubinstein Ltd. 
Application for PA Registration of 
Trade Mark, In r 

AIR 1958 Bom 36 = 59 Bom LR 
548, Ciba Ltd. v. Ramalinga 

(1951) 68 RPC 103 = 95 S 316, De 
Cordova v. Vick Chemical Co. 9 

(1945) 62 RPC 65 = 1945 AC 68, 
Aristoc Ltd. v. Rysta Ltd. 14 

T. R. Srinivasan, B. D. Venkataraman 
and K. Ramamurthy, for Appellant; S. Chel- 
laswami, K. Kumaraswami Pillai and M. P. 
Rao, for Respondents. 

RAGHAVAN, J.:— The above appeal 
arises out of application No. 212575 in cl. 34 
made by the appellant for registration of 
“Radha’s Sri Andal” snuff manufactured by 
them. The said trade mark was -advertised 
in Trade Marks Journal dated 1-9-1963 and 
the first respondent, who is trading under the 
name and style of ‘Sri Ambal snuff’ opposed 
the registration. The grounds of opposition 
are:— 

(1) For the last over half a century, they 
have been regularly and in the course of 
trade using in connection with- snuff of their 
manufactute trade marks containing the ex- 
pression ‘Sri Ambal Snuff’ with or without 
certain devices. 

(2) That their marks had been sepisered 
under Nos. 89995, 126808 and 146291. 

(3) That by long and extensive user the 
abovesaid marks have come to and denote 
to the trade and the public that snuff bear- 
ing those marks is their merchandise. 

(4) That they are interested in prevent- 
ing the use or registration of any trade mark 
which was calculated to pass off as and for 


14 


their well known ‘Sri Ambal Snuff? or which 
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is otherwise likely ‘to cause confusion and 
deception among the public. . i 
(5) That the applicant's mark contains 
the expression “Sri Andal” of which the 
material and essential feature is “Sri Andal” 
which is deceptively similar to the expres- 
sion ‘Sri Ambal’ and that, therefore, the re- 
gistration_ of the mark would offend against 
the provisions of of Section 12 (i) of the 
Trade dnd Merchandise. Marks Act 1958. 


è (6) That by reason of the- reputation ac- 
quired by their marks the use of the appli- 
cants mark is likely to cause confusion and 
deception and that, therefore, registration of 
the mark would offend against the: provisions 


-of Section 11 of the Act. 


_(7) That as the expression ‘Sri Radha’s 
Sri Andal’ is merely a combination of two 
personal names or surnames, the registration 
of the mark would offend against oe provi- 
sions of Section 9 of the Act. 


(8) That an application conni a 
mark substantially similar to the mark seek- 
ing registration had been dismissed by the 
Madras High Court. 


(9) That having regard to the unmerito- 
rious conduct of tke applicant in adopting 
and seeking registration of a mark which in- 
fringes their mark, the applicant’s mark _ is 
disentitled to protection in a court and that 
therefore, registration is prohibited by Sec- 
tion 11 of the Act; and 


- (10) That the applicant not having come 
to court with clean hands, he is not entitled 
t the discretionary order vested in the tri- 

unal. 


The applicant filed a reply and 
contended that the mark propounded for re- 
gistration ` in: the above application is entitled 
to be registered and that the opposition is 
unsustainable in law. 


3. The application for registration 
was heard by the Assistant Registrar of the 
Trade Marks, Madras. The Registrar before 
dealing with the claim referred to certain 
previous proceedings between the parties re- 
lating to the applicant’s previous application 
No. 183961 for registration of a label mark 
in class 34 in respect of a designation of 
goods which was worded “snuff” manufactur- 
ed in Madras. The essential feature of that 
label was a picture ‘of goddess Andal and. 
the legend ‘Sri Andal. The present respon- 
dents opposed the registration of that mark 
on the ground that the legend appearing on 
the mark was deceptively similar to the legend 
“Sri Ambal” appearing on „their registered 
(opposition No. Mas 40). The As- 
sistant Registrar on the first occasion 
dismissed the application holding that there 
was no deceptive similarity between the op- 
mpa and the applicant’s marks. 


The opponents filed C. M.-A. 266 
of 1961 to the High Court, Madras, and this 
appeal was allowed by J agadisan J. and the 
registration’ ordered by the Assistant Regi- 
strar: was set aside. The Popon -of 
Jagadisan J. was confirmed in L. P. Ap. No. 
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:57 of 1962. The judgment is reported ir K. 
R. Chinnikrishna Chettiar v. Sri Ambal and 
Co., 1964-2 Mad LJ 206. In the course of the 
hearing of the Letters Patent Appeal, the ap- 
plicant filed O. C. M. P. 3934 of 1962 and 
sought leave of the court to amend the 
legend appearing in his mark by substituticg 
(1) Radha’s ‘Sri Anda? for ‘Sri Andal’. That 
application was dismissed. But the learned 
Judges made the following observations in 
the judgment — 

“The appellant has filed C. M. P. 3954 
of 1962 before us expressing his intention 10 
amend his trade mark by substituting Radha’s 
Sri Andal for Sri Andal. The appellant prays 
to. permit the amendment of the applicetion 


and that we may direct the Registrar to notizy- 


the amendment and to proceed with the ap- 
plication for registration 13396; according to 
law. We think it is sufficient to observe 
that, phonetically speaking ‘Radha’s Sri A1- 
dal’ appears to us to be a different appella- 
tion altogether with widely varying stractu- 
tal and phonetical components. It will be 
open to the appellant to apply to the Regis- 
trar for appropriate relief”. 

5. The judgment of the High Court 
was confirmed by the Supreme Coust in 
K. R. Chinnikrishna Chettiar v. Sri Ambal 
and Co., AIR 1970 SC 146. 


6. The Assistant Registrar had to 
consider the present application ‘before the 
Supreme Court disposed of the appeal refer- 
red to above. The Assistant Registrar held 
that Section 9 of the Act is not a bar tc the 
Tegistration of the applicant’s mark, that the 
applicant is a proprietor of the mark, that 
Section 11 (a) of the Act is not a bar tc the 
registration of the applicart’s mark. Or the 
question whether the legend’s mark ‘“Radha’s 
Sri Andal” is visually similar to the legend 
‘Sri Ambal’, the Assistant Registrar held that 
the legends will not look alike. As regards 
Phonetic similarity also, the Assistant Regis- 
trar held that ‘Radha’s Sri Andal’ is net as 
“close to the sound of “Sri Ambal” as to con- 
fuse or deceive a normal purchaser of snuff 
and that there is not reasonable proba>ility 
of confusion or deception of the competing 
marks. The Assistant Registrar ultimately 
came to the conclusion that the applicant had 
discharged the onus which lay on hin of 
establishing that, the registration of his mark 
is not barred by Section 12 (1) of the Act. 
The Assistant Registrar further observed that 
the sale under the applicant’s mark commenc- 
ed on 21-1-1962, that snu to the value of 
over 64 lakhs of rupees was sold under the 
mark “Radha’s Sri Andal”, that during the 
period and during the interval between the 
adoption of the mark and the date of “ling 
evidence in support of the application (aear- 
ly 2 years) the goods. of both the perties 
have been sold. side by side under their res- 
pective marks and that during this ‘period 
there has not been a single instance of con- 
fusion and that consequently there is nc de- 
ceptive similarity between the marks of the 
applicant and the respondents. In the result, 


K. R. C. Chety v. K. V. Madaliar (Raghavan J.) N 
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Against the said judgment C M.A. “77 
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dismissed and the application was; Ou 
7. 
58 of 1966 was preferred to this/court. Gane-! 
san, J., allowed the appeal holding that by 
reason of the final decision of ‘the Supreme 
Court it is no longer open to the applicant 
for registration to contend that ‘his legend 
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“Sri Andal” is not deceptively similar-to- the” 


respondent’s legend “Sri Ambal” and that the 
addition of the word ‘Radha’ to the respon- 
dent’s legend “Sri Andal” would not make 
any material difference. The learned Judge. 
further observed that the first respondent’s 
trade mark “Radha’s Sri Andal snuff? is de- 
ceptively similar to the appellant’s trade mark 
“Sri Ambal snuff” and that it is not open 
to the first respondent while amending the 
design particularly after the adverse judg- 
ment of the High Court against them to re- 
tain the offending legend “Andal” as part of 
the new trade mark. In the result, the appeal 
was allowed and the order of the Assistant 
Registrar was set aside. The present appeal 
is filed against the said judgment. 


8. Before dealing with the contentions 
put forward in the appeal, it is necessary to 
appreciate the observations of the Supreme 
Court ir AIR 1970 SC 146 in the case be- 
tween the same parties relating to the regis- 
tration of the appellant’s trade mark ‘Sri 
Andal’ Madras snuff and its opposition to re- 
gistration by the respondents, who had pre- 
viously registered their trade mark as ‘Sri 
Ambal’ Parimala snuff. The Supreme Court 
held that the essential feature of the appel- 
lant’s trade mark was ‘Andal’ while that of 
the respondents was ‘Ambal’. Notwithstand- 
ing the fact that ‘Sri Andal’ and Sri Ambal 
are separate divinities, that Sri Andal was 
Vaishnavite woman saint of Srivilliputtur 
village and was deified becaue of her union 
with Lord Ranganatha, while Sri “Ambal” is 
the consort of Siva or Maheshwara, their 
Lordships held that the resemblance between 
the two marks must be considered with refer- 
ence to the ear as well as the eye and that’ 
there is a close affinity of sound between 
“Ambal” and “Andal”. In the result, they 
confirmed the decision of the Division Bench 
of this Court, which confirmed the decision 
of the single Judge, Jagadisan, J., setting aside 
the order of the Assistant Registrar direct- 
ing registration. As referred to already, the 
appellant during the pedency of the appeal 
before the High Court filed his application 
No. 212575, seeking registration of the. ap- 
pellant’s snuff as “Radha’s Sri Andal” Madras 
snuff. The attention of the Supreme Court 
was drawn to the above fact and the observa- 
tions of the Division Bench in regard thereto, 
the Supreme Court refused to express any 
opinion whether the use of the expression 
Radha’s Sri Andal” would still amount to 
an infringement of the respondents’ mark, 
Sri V. K. Thiruvenkatachari, counsel for the 
appellant contends (1) that there is no visual 
Similarity between the appellant’s and the 
respondents marks; (2) That phonetically the 
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appellant’s mark Radha’s Sri Andal snuff’ 
has no- connection with. the respondents’ 
“Ambal snuf” and (3) That the appellant’s 
goods have been sold side by side with the 
respondents’ goods and that there is no evi- 
dence of any confusion in the minds of the 
customers. In this connection, the learned 
counsel referred to the following passage in 
Halsbury’s Laws of England, 3rd Edn. Vol. 
38, page 592 — , F 

“The Court attaches importance to evi- 

dence that both marks have actually been in 
use for a long time, or that goods bearing 
the marks have been sold through the same 
outlets to the public without any instance 
of confusion having arisen.” 
It is no doubt true that there is no visual 
similarity attracting the eye between the ap- 
pellant’s mark proposed to be registered and 
the respondent’s existing mark. Phonetically 
also there is no -similarity. But when the 
Supreme Court held that the appellant’s le- 
gend “Sri Andal” is deceptively similar to 
the respondents’ legend “Sri Ambal’, the 
question for consideration will be whether the 
addition of the word ‘Radha’ to the appel- 
lants legend would make any material’ dif- 
ference. According to the appellant it would, 
on the other hand, the respondent’s conten- 
tion is that it would not make any material 
difference. 

9. Sri Chellasami, the learned counsel 
appearing for the first respondent has brought 
to our notice several decisions dealing with 
the similar questions and it is, therefore, 
necessary to find out whether the infring- 
ment originally found still continues notwith- 
standing the addition of the word “Radha” 
to the appellant’s legend. The learned counsel 
contends that notwithstanding the addition 
of the word ‘Radha’ the essential feature or 
the leading characteristic of the .appellant’s 
mark is still that of “Sri Andal” and therefore 
objectionable. The essential feature or the 
leading characteristic may be ascertained by 
the eye or by the ear, in this sense that the 
goods bearing the mark may be likely to 
become known by a certain name and ac- 
cording to the learned counsel for the first 
respondent the essential feature. of the ap- 
pellant’s marks “Sri Andal’ and that of the 
first respondent is “Sri Andal”. In this con- 
nection, the learned counsel referred to the 
following passage in the Law of Trade- and 
Merchandise marks” by Dr. S.  Venkate- 
swaran at page 196 — 


“The adoption of a single leading charac- 
teristic or essential featute of the plaintiff’s 
trade mark may constitute an infringement, 
notwithstanding that each mark contains 
other matter which distinguishes one from the 
other. It must, however, be borne in mind 
that the courts have always set their face 
against conferring upon the proprietor of a 
trade mark a monopoly wider than what is 
justified”. : 
The learned counsel referred to the deci- 
sion' of the Privy Council in De Cordova V. 
Vick Chemical Co., (1951) 68 RPC 103. The 
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head note in the said decision, which brings 
out the facts as well as the position runs as 
follows— 


“V sued for infringement of two trade 
marks registered in Jamaica (one contain- 
ing, and the other consisting of, the word 
Vaporub”) by the importation and sale of 
jars of- ointment marked ‘Karsote Vapour 
rub’. The defendants contended that the first 
mark was not infringed, and that the second 
was invalidly registered, being merely descrip- 
tive of the goods concerned (an ointment of 


‘the vapour rub type) and having been regis- 


tered (although a word, not being an invented 
word, and having direct reference to the 
character of the goods) without an order of 
the Court deeming it to be distinctive. They 
further contended thet the words ‘vapour rub’ 
as used by them were a mere bona fide 
description of the character’ of their goods. 

Held: 1. That the word “Vapo rub” was 
an esential feature of the first mark, that the 
words ‘vapour rub’ so closely resembled that 
word as to be likely to deceive and that the 
mark was infringed; 7 : 

2. That the second mark although desc- 
tiptive, was on the evidence distinctive of V’s 
goods. i 
_ 3. That the second mark was not an 
invented one, and had direct reference to the 
character of the goods, and having been re- 
gistered without an order of the Court was 
liable to be expugned, but that the Court 
below had a discretion not to expunge it, and 
there being clear evidence that mark was in 
fact distinctive when registered, and there 
being no grounds for saying that this discre- 
tion had been exercised upon wrong princi- 
ples, it should not be interfered with. 

4. That the term ‘vapour rub’ being (in 
Jamaica, although not in England) an indica- 
tion that the goods were V’s goods and not a 
description of character or quality, the use 
of that term in Jamaica could not be a bona 
fide description of the character or quality 
of goods. l 

5. That the defendants had been guilty 
of passing off. 

6. That the appeal should be dismissed.” 
Lord Radcliffe in the course of the judgment 
observed as follows :— 

“In the light of these considerations their 
Lordships think that ‘Vaporub’ must be treated 
as an essential feature, or, to use an alterna- 
tive phrase, a material or substantial element, 
of Trade Mark, 1852, and that the appellants 
have infringed the mark by selling their oint-_ 
ment under the designation ‘Karsote vapour 
tub’, for the word ‘Karsote’ prefaced to 
‘Vapour rub’ is quite insufficient in itself to 
dissolve the confusion that is bound to arise 
from associating the appellants’ goods with a ` 
word so distinctive as “Vapour rub.” 


10. The learned counser next referred 
to the decision of the Supreme Court reported 
in Ruston and Hornby Ltd. v. Zamindar En- 
gineering Co., AIR 1970 SC 1649. The appel- 
lant in the appeal before the Supreme Court 
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was Ruston and Hornby Ltd., a limited jabi- 
lity company incorporated under the Erglish 
Companies Act with its registered office at 
Lincoln, England and carrying on business in 
the manufacture and sale of diesel internal 
combustion engines -and their parts and 
accessories. Ruston Hornsby (India) Ltd., a 
company registered.in India under the Com- 
panies Act, 1956, was a subsidiary of the ap- 
pellant, carrying on busines in the manu- 
facture and sale of diesel internal combustion 
engines and their parts. Their registered 
trade mark Ruston bears registration No. 
5120 in class’ 7 in respect of internal combu- 
stion engines. The respondent was manu- 
facturing and selling diesel internal conbu- 
stion engines under the trade mark, ‘Rustam’. 
In June 1955, the appellant coming to Enow 
of the respondent manufacturing and selling 
diesel internal combustion engines under the 
trade mark “Rustam” sent a letter through its 
attroneys to the respondent and called tapon 
it to desist from using the trade mark ‘Rus- 
tam” on its engines as it was an infringement 
of the registered trade mark, “Ruston”. The 
respondent’s reply thereto was that its register- 
ed mark was “Rustam India” which they were 
using and therefore the appellant’s trade mark 
“Ruston” was not infringed in any maaner. 
The appellant instituted a suit against the res- 
pondent for a permanent injunction reszrain- 
Ing the respondent from infringing the -rade 
mark “Ruston”. The trial Judge dismissed 
the suit holding that there is no visual or 
phonetic similarity between “Ruston” and 
“Rustam”. The said judgment was rev=rsed 
in appeal by the Allahabad High Court and 
their Lordships held thatthe use of word 
‘Rustam’ by the respondent constituted in- 
fringement of the  appellent’s trade mark 
“Ruston.” But the learned Judge proceeded 
to hold that the use of the words “Rvstam 
India” was not an infringement because the 
plaintiffs engines were manufacturec in 
England and the defendant’s engines were 
manufactured in India and that the suffix 
“India” would be a sufficient warning that the 
engine sold was not a “Ruston” engine manu- 
factured in England and that the respondent 
She permitted to use the combination “Restam 
ndia. 


. AL The appellant took up the matter 
to the Supreme Court by special leave. Their 
Lordships pointed out the distinction between 
an infringement action and a passing off 
action and observed as follows :— 


“In the present case the High Cour has 
found that there is a deceptive resemblance 
between the word ‘Ruston’ and the word 
‘Rustam’ and therefore the use of the bare 
word ‘Rustam’ constituted infringement of the 
plaintiffs trade mark ‘Ruston’. 
dent has not brought an appeal against the 
_ judgment of the High Court on this point 
and it is, therefore, not open to him to chal- 
lenge that finding. If the respondent’s trade 
mark is deceptively similar to that of the 
appellant the fact that the word ‘India’ is 
added to the respondent’s trade mark is of 
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no consequence and the appellant is entitled 


to succeed in its action for infringement of 


its -trade mark. We are accordingly of the 


‘opinion that this appeal should be allowed 


and the appellant should be granted a decree 
restraining the respondent by a permanent 
injunction from infringing the plaintiff’s 
trade mark ‘Ruston’ and from using it 
in connection with the engines, machinery 
and accessories manufactured and sold by it 
under the trade mark of ‘Rustam’ or ‘Rustam 
India.” 


12. Tbe- next case referred to by the 
learned counsel related to the trade mark 
‘Bulova Accutron’ reported in Bulova Watch 
Co Ltd., v. Accurist Watches Ltd., 1969 RPC 
102. The facts therein are that Bulova Watch 
Co. Ltd., of Toronto, Canada, applied for 
the registration of the trade mark Bulova 
Accutron in clause 14 in respect of ‘Horologi- 
cal and Chronometric instruments and ap- 
paratus, and parts and fittings for all these 
goods. The registration of their trade mark 
was opposed by Accurist Watches Ltd. on 
the ground that the mark applied for so 
closely resembled their trade mark Accurist 
which was registered under No. 617-719 in 
respect of ‘wrist watches’ and under No. 694- 
786 in script form in respect of ‘Pocket 
watches, watch bracelets and straps, time- 
pieces and alarm clocks.” In earlier proceed- 
ings, concerning the opposition by the op- 
ponents comprising the word Accutron, 
simpliciter, for the same goods as those of 
the present applicant, the Assistant Comptroller 
and Buckley, J., on appeal to the High Court 
were of the view that when the two marks 
were viewed side by side, there was possibility 
of deception and confusion and the applicants’ 
mark to registration was refused. Thereafter 
the applicant applied for the mark consisting 
of two components, viz., Bulova Accutron in 
the place of Accutron originally applied for. 
The question which arose was whether the 
combination of the word Bulova with the 
word Accutron would’ still cause confusion 


-with the respondents’ trade mark “Accurist” 


The Assistant Registrar answered the question 
in favour of the respondent. 


13. On appeal Stamp, J. extracted a 
passage from the judgment of the Assistant 
Registrar with which his Lordship fully 
agreed. The passage runs as follows: 


“The present issue is not simply a com- 
parison of two words, but the comparison of 
one word with a composite mark, the second 
component of which has been held to be con- 
fusingly similar to Accurist. Can this com- 
ponent be said to be rendered innocuous now 
that it appears with and is preceded by 
Bulova? I do not think that I- can hold that 
it is and that there is any less risk of decep- 
tion ‘or confusion. I think that a person 
having, for example, an imperfect recollec- 
tion of Accurist is just as likely to confuse it 
with Accutron in the composite mark. As 
Bulova and Accutron do not hold together 
as a phrase or present a wholly different 
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meaning from the separate components, I 
think that their combination will be taken by 


many persons on first impression as an indica- ` 


tion that the manufacturer of the watches is 
using two separate trade marks-in connection 
with his products. A person meeting bulova 
Accutron and confusing the latter word with 
Accurist is, I think, likely to consider that 
Bulova is another mark which he had pre- 
viously not observed or which had not been 
drawn to his attention before. There is no 
evidence, to support Mr. Loftus’s assertion, in 
his declaration of 13th November 1964, 
para 17, that the trade and public will refer 
fo the watches by the name Accutron alone, 
but I think that there is a tangible danger that 
a substantial number of persons will confuse 
the Accutron component of the mark applied 
for with Accurist, and consequently will con- 
clude that the goods emanate from the same 
trade source as Accurist watches, believing 
that the Bulova component, if it makes an 
impact, is a house mark or another mark of 
the same concern.” 

The learned Judge further observed as 
follows : 


“If what bad to be considered was a side 
by side comparison, the additional word 
would have had a vital significance, but 
where imperfect recollection is relevant what 
has to. be considered is how far the additional 
word is significant to prevent imperfect re- 
collection and the resultant confusion. Parti- 
cularly having regard to the fact that Bulova 
is the house name of the applicants and has 
a significance other than as a trade mark, its 
addition before the word Accutron does not 
in my judgment serve to prevent the decep- 
tion or confusion which would in the view of 
the Court -of Appeal have been caused but 
for that adoption. As the Assistant Registrar 
remarks in his decision “As Bulova and Ac- 
cutron do not hold together as a phrase or 
present a wholly different meaning to the 
separate components, I think that their com- 
bination will be taken by-many persons on 
first impression as an indication that the 
manufacturer of the watches is using two 
separate trade marks in connection with his 
products. I would add that the. combination 
of the two words is likely to be taken by 
other persons on first impression as an indica- 
tion that the part of the trade: mark which 
consists of Bulova is a house name of the 
marketers of the watches, that the trade 
mark is Accutron and that they will confuse 
them with watches marketed under the trade 
mark Accurist simpliciter.” 


14. The learned counsel next referred 
to a series of decisions particularly the follow- 
ing:— Parle Products (P) Ltd. v. J. P. and 


Co.. Mysore, 1972-1 SCC 618 = (AIR 1972 . 


SC 1359); In the matter of Helena Rubinstein 
Ltd. application for the registration of a trade 
mark, 1960 RPC 229, Aristoc Ltd. v. Rysta 
Ltd., (1945) 62 RPC 65 and Ciba Ltd. v. 
Ramalinga, 59 Bom LR 548 = (AIR 1958 
Bom 56). The facts in Parle Products (P) 
Ltd. are that the appellants are manufacturers 


‘Court meticulously 


. to them as and for the plaintiffs’ goods. 
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of biscuits and confectionary and are owners 
of certain registered irade marks, one of them 
being ‘gluco’ used on their half pound biscuit 
packets, Another registered trade mark of 
theirs is a wrapper with its colour scheme. 
The wrapper is used in connection with the 
sale of their biscuits known as ‘Parle’s Gluco 
Biscuits.” The respondents are the manu- 
facturers and sellers of biscuits with their 
trade name ‘Glucose biscuits’. The colour 
scheme of the wrapper of the respondents 
was substantially similar to that of the ap- 
pellants with variation in detail, The trial 
examined: the features 
found on the two wrappers and held that 
there were distinguishing features of the wrap- 
pers and there was no chance of a seller 
committing fraud on a customer and an ordi- 
nary purchaser would certainly refuse to pur- 
chase the defendants’ goods if it was offered 
The 
trial Court, therefore, held that the plaintiffs 
had failed to establish their case. 


15. On appeal the High Court came 
to the same conclusion: viz, that the defen- 
dants? wrapper was not deceptively similar to 
the plaintiffs and dismissed the appeal. The 
appeal to: the Supreme Court was filed by 
special leave andthe learned Judges observed 
at page 622 as follows :— 


“It is therefore clear that in order to 
come to the conclusion whether one mark is’ 
deceptively similar to another, the broad and 
essential features of the two are to be con- 
sidered. They should not be placed side by 
side to find out if there are any differences 
in the design and if so, whether they are of 
such character as to prevent one. design from 
being mistaken for the other. It would be 
enough if the impugned mark bears such an 
overall similarity to the registered mark as 
would be likely to mislead a person usually 
dealing with one to accept the other if offered to 
him. In this case, we find that the packets 
are practically of the same size, the colour 
scheme of the two wrappers is almost the 
same; the design on both though not identical 
bears such a close resemblance that one can 
easily be mistaken for the other. The essential 
features of both are that there is a girl with 
one arm raised and carrying something in 
the other with a cow or cows near her and 
hens or chickens in the foreground. In the 
background that is a farm-house with a 
fence. The word ‘Gluco biscuits’ in one and 
‘Glucose biscuits’ on the other occupy a pro- 
minent place at the top with a good deal 
of similarity between the two writings. Any 
one in our opinion who has a look at one 
of the packets today may easily mistake the 
other if shown on another day as being the 
same article which he had seen before. 
one was not careful enough to note the pe- 
culiar features of the wrapper on the plain- 
tiffs’ goods, he might easily mistake the defen- 
dants’ wrapper for the plaintiffs’ if shown to 
him sometime after he had seen the plaintiffs’. 
After all, an ordinary purchaser. is not gifted’ 
with the powers of observation of a Sherlock . 
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Holmes. We have therefcre no doubt that 
the defendants’ wrapper is deceptively similar 
to the plaintiffs’ which was registered. We 
do not think it necessary tc refer to the deci- 
sions referred to at the bar as in our view 
each case will have to be judged on its own 
features and it would be of no use to not? cn 
how many points there was similarity and in 
how many others there was absence of it.” 


16.. The second of the decisions rz- 
ferred to is in the matter of Helena Rub nas- 
tein Ltd’s application for the registration of 
a trade mark, relating to the registration of 
similar marks “Skin Dew” and “Skin Deep.” 


17. The next case is Aristoc Ltd. v. 
Rysta Ltd, related to the registration of the 
word ‘Rysta’ in class 25 for stockings opposed 
by the owners of the mark “Aristoc” register- 
ed for the same goods. 


18. Lastly Ciba Ltd. v. Ramaïnga 
dealing with the registration of the respon- 
dents’ product Cibol objeczed to by the ap- 
pellants whose registered trade mark was 
‘Cib’ or ‘Ciba’. 

- 19.- Though at one stage we cons dert- 
ed that the addition of the word ‘Radhe’ to 
the legend ‘Sri Andal? makes all the dffer- 
ence, after our attention was drawn to the 
three cases referred to above, viz., (1) relat- 
ing to the Vick Vaporub, where the objez- 
tion to the registration of the respond2nts’ 
Vaporub which infringed the appellants? re- 
gistered mark was sought to be got over by 
adding a word ‘karosote’ to the respondents’ 
legend, and (2) where the objection to the 
registration of the respondents’ trade mark 
‘Rustam’ was sought to be met by the eddi- 
tion of the word ‘India’ to the objected leserd 
and (3) where the word “Bulova” was soight 
to be added to the legend “Accutron”. which 
legend was held to infringe the respondents’ 
trade mark “Accurist”, we are persuadei <o 
come to the opposite conclusion that the ddi- 
tion of the word ‘Radha’ to the legend ‘Sti 
Andal’ will not make the slightest difference 
and that the view of the lezrned Judge is cor- 
The appellants’ snuff sold under the 
name “Sri Andal” the registratioa of 
which was objected to by the respondents, 
has been in the market for some years and 
the objection to its registration has now been 
finally upheld. The question for considera- 
tion now will be whether by the addition of 
the word ‘Radha’ to the objected lezend 
makes a vital difference. When the two marks 
are compared side by side the question will 
be whether the addition of the word will maze 
any vital difference. As observed by S:amp 
J. in 1969 RPC 102 at p. 109, “Where inaper- 
fect recollection is relevant what has t> de 
considered is how far the additional wozd is 
significant to prevent imperfect recollection 
and the resultant confusion.” We are of 
opinion that the combination of the two 
words “Radha’s Sri Andal” is likely to be 
taken by snuff users as the snuff manufactur- 
ed and marketed by the appellant originally 
as “Sri Andal”. The appellants’ learned coun- 
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sel sought to distinguish the above three cases 
on the ground that in the aforesaid decisions 
the new word sought to be added was only 
the name of the country of manufacture while 
in the present case, the addition of the word 
‘Radha’ to the legend ‘Sri Ardal’ is a com- 
bination which has nothing in common. with 
the respondents’ legend “Sri Ambal.” We 
are unable to accept the ground of distinc- 
tion made by the learned counsel. We are 
of opinion that there is a tangible danger 
that a substantial number of persons will 
confuse the appellants’ ‘Radha’s Sri Andal 
mark applied for with the respondents’ legend 
‘Sri Ambal snuff”. 
20. In the result, the appeal fails and 
is dismissed with costs. 
Appeal dismissed. 
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RAGHAVAN, J. 


Sivaramalinga Thevar, Appellant v. V. S. 
T. Ahamed Haseem, Respondent, 


Second Appeal No. 1501 of 1970, DJ- 
29-9-1972 against order of Dist. J., Tirunelveli 
in A. S. No. 46 of 1965. 


. Index Note:— (A) Sale of Goods Act 
(1938), S. 5 — Contract of sale of vehicle — 
Transfer of registration certificate not made 
term of contract — Completion of sale is 
not dependent on transfer of certificate. 


Brief Note:— (A) Hence the buyer is 
bound to make good the consideration money, 
The subsequent correspondence cannot unila- 
terally alter the terms of original contract. 

: (Para 3) 

P. $. Ramachandran, for the Appellant; 
T. Martin, V. Narayanaswami and Inbarajan, 
for Respondent. 


JUDGMENT :— The plaintif is the ap- 
ellant. The suit is to recover Rs. 5127]- 
being the balance of the sale consideration 
of the lorry said to belong to him (MDR 
2974). The plaintiff's case is that he is the 
owner of the lorry bearing No. MDR 2974, 
that he sold the lorry to the defendant at 
Melapalayam on 18-8-1961 for Rs. 9750- 
that the defendant made part payment of 
Rs. 5000/- and took delivery:of the lorry, that 
the Sale was completed when delivery of pos- 
session of the lorry was given to the pur- 
chaser and that he is entitled to recover the 
balance of sale consideration, The further 
case put forward is that the lorry originally 
belonged to one Rajaratnam who sold it to 
Balasundaram and that he (the plaintiff) pur- 
chased the lorry from Balasundaram on 17-4- 
1961, that in pursuanze of the sale to the 
defendant he made special efforts to get the 
transfer of the licence in the name of the 
defendant, that at his own expense he brought 
Balasundaram, the previous owner, by his 
letter dated 10-3-1962, requesting him to go 
over to Madras, to effect the transaction as 
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both parties had to make an application in 
the office of the Regional Transport Officer 
for effecting the transfer in the Registration 
certificate book, the defendant failed to turn 
up, that the defendant has been making use 
ef the lorry ever since his purchase and that 
he is entitled to recover the balance of sale 
consideration with interest. The defence to 
the suit is that the transaction of sale is not 
complete until the transfer of the registra- 
tion certificate is effected and that the balance 
of consideration was payable only at the time 
when the registration certificate is transferred 
along with the transfer of the lorry licence 
in the defendant’s name, that the plaintiff has 
failed to effect the transfers and, therefore, the 
suit is premature. The further -contention put 
forward is that at the time of the purchase, 
he was not informed that the licence and the 
registration certificate were not in the name 
of the plaintiff, that on the representation that 
the lorry was in good condition he had pur- 
chased the same but, soon after, found that 
the lorry had to be- repaired and that he had 
spent about Rs. 10,000 for effecting the re- 
pairs, that the suit is not maintainable and 
that the plaintiff is not entitled to recover the 
balance of sale consideration. The trial Court 
decreed the suit as prayed for. In doing so, 
the trial Court held that the transaction of 
sale of the lorry was completed on 18-8-1961, 
that the letters, Exs. A. & B.1, were mutual- 
ly executed and that the defendant has failed 
to pay the-balance of consideration and that 
the plaintiff has not committed any breach 
. of contract. The learned Judge further held 
that the plaintiff has not made any frandulent 
representation to the defendant in bringing 
about the contract of sale and that the suit 
is not premature and that the lorry purchased 
was in the defendant’s use till it went to the 
workshop after the plaintiff attached the suit 
property before judgment in the proceedings 
arising out of the suit. 


2. Tken the defendant filed A. S. 46 
of 1965 to the learned District Judge, Tirunel- 
veli. The learned Judge, in reversing the 
judgment of the trial Court, held that the 
plaintiff has not performed his part of the 
contract in effecting the sale of the lorry to 
the defendant. The learned Judge considered 
that the transfer of registry was a condition 
precedent to the enforcement of the contract 
and that not having been done, the plaintiff 
is not entitled to recover the balance of con- 
sideration. On the third question framed, 
namely, that the suit is not maintainable in 
view of the provisions of the Motor Vehicles 
Act, the learned Judge did not consider it 
necessary to give any finding. Hence the 
plaintiff has filed the above second appeal. 

3. The learned counsel for the appel- 
lant contends that the motor lorry being a 
moveable property, the contract is completed 
on delivery of possession of the lorry to the 
defendant and that Exs. A.1 and B.1 establish 
the delivery of possession of the lorry and 
the receipt of part consideration for the sale 
transaction. A peruSal of Exs. A.1 and B.1 
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leaves no room for any doubt that the trans- 
fer of registry is not a condition precedent 
for payment of the balance of consideration. 
The contention of the learned counsel is that 
the transaction of sale having béen completed 
under Exs. A.1 and B.1 and the defendant 
having taken possession of the lorry, the de- 
fendant is bound to pay the balance of con- 
Sideration. This ‘contention of the learned 
counsel is well-founded. It is true that the 
registration certificate has not been transfer- 
red; but the defendant has purchased the lory 
with open eyes even without looking into the 
Tegistration certificate and satisfying himself 
that the plaintiff is the certificated owner. The 
transaction of sale having been completed, the 
effect of: not obtaining the transfer of the 
Tegistration certificate will only mean that the 
owner, in whose name the registration certi- 
ficate stands, will be liable for any accident 
occurring by reason of the running of the 
lorry and that the passing of title to the pro- 
perty does not depend upon the transfer of 
the certificate of registration. The learned 
counsel for the respondent drew my aftention 
to the further correspondence between the 
parties, viz, Exs. B.4, B.6 and B.8 in order 
to show that the transaction of sale is not 
complete until the transfer of the registration 
is effected. The original contract between 
the parties, evidenced by Exs. A.l and B.1, 
governs the rights and liabilities of the par- 
tiés and the transfer of registration is not 
made a condition precedent under Exs. A.1 
In my view, the subsequent cor- 
respondence cannot alter the nature of the 
transaction entered into between the parties.’ 
The view of the learned District: Judge that 
the plaintiff has not performed his part of 
the contract of sale, viz, that he has not 
effected the transfer of registration and that 
the present suit for recovery of the balance 
of sale’ consideration is not maintainable, is 
not correct. Hence I set aside the judgment 
of the learned District Judge and restore the 
decision of the trial Court. 

4, It is, of course, open to the defen- 
dant to pursue his remedies against the plain- 
tiff, if he has incurred any loss by reason of 
the non-transfer of the registry. With the 
above observations, this second appeal is 
allowed. There will be no order as to costs, 
No leave. ; 

à Appeal allowed. 
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Perumal, Appellant v. Devarajan and 
others,. Respondents. i 

Second Appeal No. 1132 of 1970; 
Dt. 30-8-1972, against decree of Addl. Dist. 
J., Salem, D/- 2-9-1969. 

Index Note :— (A) C. P. C. (1998), S. 160 
— Finding of Fact — High Court will set 
aside a perverse finding. 
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Brief Note:— (A) The first appellate 


judge refused to rely on the copy of crani- 
nal Court Judgment for any purpose hald- 


ing it to be inadmissible and held that poof’ 


of defendant’s stealing the plaintiffs trarsis- 
tor and resulting civil liability for conver- 
sion was to be proved independently of con- 
viction. Plaintiff's suit for damages was 
dismissed on the ground of failure to Sta- 
blish defendant’s liability.. 

Held: The view of the lower appelatz 
Court was perverse. Copy of the judgment 
was admissible to the extent of factum of 
charge and conviction. Conviction afore- 
said being the only point which was to be 
established by the plaintiff apart from th2 
proved fact of damage occurring to the 
transistor, he was entitled to damages. The 
view that theft by the defendant should bz 
proved independently ` of conviction was 
clearly unsustainable. (Paras 1 anc 2) 


Index Note:— (B) Evidence Act (1872), 
S. 43 — Criminal Court Judgment — Copy 
of — Is admissible to the extent of faccma 
of charge and conviction. (Pare 


Index Note:— (C) Hindu Law — Arya- 
vaharika debt — Liability of deceased 
father arising from his criminal act — Sons 
are not personally liable. Z 

Brief Note:— (C) Suit against the de- 
ceased defendant for damages, arising out 
of his criminal acts, can be decreed against 
his heirs only to the extent of his prop2rty 
inherited by the heirs. Case law discusec. 


. (Para 2) 
Cases Referred: ` Chronological _Pards 
AIR 1958 Mad 142 = (1957) 2 Mad 
LJ 537, Arunachalam Chettiar v. Sub- 
ramanian Chettiar 
AIR 1939 Bom 289 = 41 Bom LR 
589 (FB), Govind Prasad v. Raghu- 
nath Prasad f 
AIR 1936 Lah 268 = 38 Pun LR 526, 
People’s - Bank of Northern India 
Ltd. v. Hargopal 
AIR 1936 Rang 17 = ILR 13 Rang 
385, Cassim and’ Sons v. Sara Bibi 
(1897) ILR 24 Cal 672, Pareman Dass 
v. Bhattu Mahton f 
: S. Jagadesan, for - Appellant; N. Siva- 
mani and Naryanaswami, for Respondemts. 
JUDGMENT:— The plaintiff is the 
appellant. He filed a suit for the recovery 
of the sum of Rs. 750/- as and for damages 
in respect of a transistor, The plainti is 
a teacher employed in Olagappampalayam. 


The first defendant is the son of the second . 


defendant and he was studying in the 
S S. L. Œ class in Olagappampalayam 
High School. On 25-5-1965 the first defen- 
dant stole the -Phillips Modal Transistor be- 
onging to the plaintif, who gave a com- 
Saia "to the ‘Thrachengode _ Police against 
the first defendant. The police, after irves- 
tigation charged defendants 1 and 2 for 
offences under Sections 454 and 380, L F. Cc. 
The first defendant also gave a confessional 
statement. The first defendant was conwict- 
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ed under Sections 454 and 380, I. P.C. The ` 
second defendant was also convicted but in. 
the judgment in C. C. No. 1949 of 1965 it 
is stated that he was convicted under Sec-. 
tion 380 or 411, I. P. C. When the transis- 
tor was returned to the plaintiff after the 
prosecution was over, he found it was not 
working. He gave it to G. E. C. Company 
. for repairs but they reported that the tran- 
sistor was irrepairable. Thereupon he filed 
the suit claiming the sum of Rs. 750/- as 
damages. The defendants filed a written 
statement in which they contended that they 
had not stolen the transistor, that they were 
made victims in the prosecution maliciously 
launched by the. plaintiff and that they had 
nothing to do with the same. Pending the 
suit, the second defendant died and his wife 
and another son were impleaded as the third 
and the fourth defendants respectively. The 
trial Court found that the defendants were 
guilty of wrongful conversion and as a re- 
sult of the same the transistor was damag- 
ed. He therefore held that the defendants 
were liable for the suit claim. The learned 
Additional District Munsif also held that the 
cause of action against the second defendant 
survived even after his death and therefore 
defendants 3:and 4 were also liable for the 
suit claim. It may also be mentioned that 
the trial Court found the value of the 
transistor as Rs. 750/-. On appeal by the 
first and the third defendants, the lower ap- 
pellate Court held that the plaintiff had- not 
established satisfactorily that the first defen- 
dant or the Second defendant or both were 
responsible for the theft or the damage to 
the plaintiff's transistor and that therefore 
they are not liable for the suit claim. Hence 
the second appeal- ` 


2. Even at the outset, I want to 
state that the view of the lower appellate 
Court that the plaintiff has not established 
satisfactorily that the first defendant or the 
second defendant or both were responsible 
for the theft is perverse and clearly against 
the evidence and the legal position. The 
lower appellate Court refused to rely on 
Exhibit A-3 which is a certified copy of the 
judgement in C..C. No. 1949 of 1965. It 
is true that the evidence discussed in that 
judgment and the fact that the first defen- 
dant had confessed his guilt in his statė- 
ment is not admissible in evidence in the 
suit. But itis not correct to state that 
even the factum that the first and the second 
defendants were charged under Sections 454, 
and 380, I. P. C. and they were convicted 
on those charges could not be admitted. 
The order of the Criminal Court is, in my 
opinion, clearly admissible to prove the con- 
viction of the first defendant and the second 
defendant and that is the only point which 
the plaintiff had to establish in this case. 
The plaintiff had let in oral evidence apart 
_from examining himself to prove that the 
transistor was in a working condition be- 
fore it was stolen and it was not in a work- 
ing condition when it was returned to him. 
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Clearly therefore he was entitled to 
damages. 


~ The view of the lower appellate Court 
that independently of the conviction, the 
plaintiff should prove that the first defen- 
dant or the second defendant had stolen the 
transistor is clearly not sustainable. Though 
the learned counsel for the respondents at- 
tempted: to dispute the value of the transis- 
tor, in view of the finding of the -trial Court 
and the cash bill produced for the purchase 
of the transistor, there could be no dispute 
on the question of value. In fact it does not 
appear from the judgment of the lower ap- 
pellate Court that there was any dispute 
as to the value. 


3. The only other point that now 
remains to be considered is the point raised 
by the respondents that since the second de- 
fendant died during the pendency of the 
suit and the cause of action being based on 
the criminal act of the second defendant 
that cause of action could . not survive 
against the second defendant’s legal repre- 
sentatives. In this connection, he relied on 
Section 306 of the Indian Succession Act, 
1952 and the decisions which considered the 
scope of that section. In the alternative, he 
relied on the general principles of Hindu 

aw and contended that the liability of the 
second defendant is in the nature of an 
Avyavaharika debt and as such for his ille- 
. igal debt they could not be made liable. In 
Arunachala Chettiar v. Subramanian Chet- 
tiar 1957-2 Mad LJ 537=(AIR 1958 Mad 142) 
_ a Division Bench’ of this Court held that 
Section 306, apart from its limited scope of 
applicability, does not apply to heirs or their 
legal representatives of a deceased but is 
confined to cases where’ a right is sought to 


the 


be claimed against the executor or adminis- . 


trator of the deceased. The Rangoon High 
Court in Cassim & Sons v. Sara Bibi, AIR 
1936 Rang 17, considered that the maxim 
actio personalis moritur cum persona as 
‘part of the law of India except to the ex- 
tent modified by Section 306. A view con- 
trary to the decision in 1957-2 Mad LJ 537= 
(AIR 1958 Mad 142) was taken by the 
Lahore High Court in Peoples Bank of Nor- 
thern India, Limited v. Hargopal, AIR 1936 
Lab 268 and it was held in this case that 
Section 306 was also applicable to the case 
of heirs or other legal representatives. The 
decision in 1957-2 Mad LJ 537=(AIR 1958 
Mad 142) is a decision by a Division Bench 
of this Court and I am bound by that- judg- 
ment. Section 306 is therefore of no help 
in considering the question whether the cause 
of action has survived or not. But I am 
inclined to agree with the learned counsel 
for the respondents that the liability of the 
second defendant in this case is in the nature- 
of an Avyavahrika debt and as such the 
third and the fourth defendants will not be 
personally liable to pay that debt. In this 
connection I may refer to the decision in 
Pareman Dass v. Bhattu Mahton, (1897) 
ILR 24 Cal 672, and Govindprasad v. 
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ghunat AIR 1939- Bom 289: the 
decision in AIR 1939 Bom 289 is very simi- 
lar to the one on hand. There a person dis- 
posed of the property of another wrongful- 
ly and deprived the original owner of that 
property. In a suit claiming the value against 
the legal heirs it was held that the son was 
not liable as the debt incurred by the father 
was due to his dishonest conduct in wrong- 
fully disposing of the property of the plain- 
tiff. in “Hindu Law principles and prece- 
dents” by N. R. Raghavachariar (Sixth Edi- 
tion) the learned author has given a sum- 
mary of what debt could be considered as 
Avyavaharika debt with element of crimi- 
nality, at page 345 and classifies one such. 
debt „as “decree fcr money obtained by 
thefts”. The learned author cites, (1897) ILR 
24 Cal 672 and AIR 1939 Bom 289 as ‘au- 
thorities for that position. The facts in 
ed, ILR 24 on 6 were as follows: A 
ecree was passed against one Mangru and 
Sobha Mahton for damages for ‘theft and 
misappropriation of paddy. When this de- 
cree was sought to be executed against the 
sons in respect of the joint family proper- 
ties it was held that the sons were not in 
a pious duty to pay the debt and that there- 
fore the interest of the sons could not be 
sold in execution. It therefore follows that 
the third and the fourth defendants will 
not be liable personally to pay the decree 
amount but if they have inherited any pro- 
perty from the second defendant, the ` de- 
cree could be executed to the extent of the 
value of that property inherited by them. 


4. The second appeal is therefore al- 
lowed and there will be accordingly a de- 
cree as against the first defendant and as 
against the third defendant and the fourth 
defendant to the extent mentioned above. 
ote will be no order as to costs, No 

ave. i 


Appeal allowed. 
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Brief Note:— (A) An attaching decree- 
holder attaches not the physical property 
but only the right of the judgment-debtor 


1964 and 56 of 


~in the property. The right of the judgment- 


debtor is on the date of attachment, quali- 
fied by the obligation incurred by him under 
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the earlier agreement to sell or morgage 
and the attaching decree-holder cannot Ignore 
that ‘obligation and bring it to sale as if it 
remained the absolute property of the -udg- 
ment-debtor. (Paras 10. 11) 
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mortgage — AH the material documen-s of 
title meed not necessarily be deposited to 
constitute valid mortgage — Documents 


which are evidence of title are sufficient. 

Brief Note:— (B) Thus where a person 
deposited with his creditor a tax receipt issu- 
ed in his name in respect of the property 
as also an agreement by the previous owner 
of the property to convey the properfy to 
him, the condition of derosit of title deeds 
` was, held, satisfied. AIR 1938 Rang 149 
(FB), Relied on. (Paras 16 17) 
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PALANISWAMY, J.:— These two ap- 


peals arise out of two suits disposed o2 by 
a common judgment by the Subordnate 
Judge of Sivaganga. In both the suits 
(O. S. 54 of 1961 and O. S. 55 of 961) 
the plaintiff was the same. The plaintiff 
Kasiviswanathan Chettiar is the son of one 
Samasundaram Chettiar. Angu Pillai alias 
Kalyani Achi the sole defendant in O. £. 54 
of 1961, had obtained a money decree in 
O. S. 1 of 1959 on the file of the Subordmate 
Judge, Sivaganga, against Subramania 
Chettiar, and attached certain properties in 
execution of that decree. The plaintif in- 
tervened with a claim under Section 47 C. 
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P. C. contending inter alia that the money 
of his mother Kuppachi alias Visalakshi 
had been deposited with the joint family, 
which was having money lending business 
in Malaya, Burma and Madurai, and that 
on the death of his mother, he as the sole 
heir, become entitled to the said amount, 
that the amount was calculated and settled 


-at Rupees 40,000 that his father had execut- 


ed an agreement on 28-10-1955 (Ex. A. 22) 
agreeing to mortgage the properties against 
which attachment was sough: for and that, 
therefore, the decree-holder in O., S. 1 of 
1959 should be directed to bring the pro- 
perty for sale subject to the said agreement. 


2. Vallimmal Achi, the first defen- 
dant in O. S. 55 of 1961, who died during 
the pendency of the suit, is the mother of 
Angu Pillai alias Kalyani Achi, the sole de- 
fendant in O. S. 54 of 1961. She had 
obtained a decree in O. S. 21 of 1958 on 
the file of the Subordinate Judge, Sivaganga, 
against Somasundaram Chettiar, father of 
the plaintiff. In execution of that decree, 
she attached same properties and brought 
them for sale. The plaintiff intervened 
with a claim contending thai in respect of 
the aforesaid sum of Rupees 40,000 due to 
him, his father had created an equitable 
mortgage over the attached properties in 
his favour by depositing title deeds and that 
the decree-holder should bring the properties 
to sale ‘only subject to the equitable mort- 
gage. s 
3. In both the suits, the defences 
were that the alleged deposit of Sridhana 
amount was not true, that the alleged agree- 
ment dated 28-10-1955 to execute a mort- 
gage in favour of the plaintiff was neither 
true nor valid and that likewise, the equit- 
A? mortgage was also neither true nor 
valid. 


4. After an elaborate trial, the trial 
Court upheld the case of the plaintiff with 
regard to the Sridhana amount of his 
mother and held that for discharging the 
amount of Rupees 40,000 found to be due 
to the plaintiff, the plaintiff’s father had 
executed the agreement Ex. A 2 to mortgage 
and that the properties could be brought to 
sale by the’ decree-holder in O. S. 1 of 1959 
only subject to that right of the plaintiff. 
As regards the controversy about the equit- 
able mortgage put forward by the plaintiff, 
the trial Court found that certain documents 
were in fact entrusted by the plaintiff’s 
father with the plaintiff with intention to 
create an equitable mortgage. But the lower 
Court, however, found that the documents 
were not documents of title, and as such, 
no valid equitable mortgage was created. 
In that view, the claim of the plaintiff was 
disallowed. Against the decree in O. S. 
No. 54 of 1961 upholding the plaintiff's 
claim the defendant in that suit has filed 
A. S. 130 of 1964. Aggrieved by the dis- 
missal of his suit O. S. 55 of 1961, the 
plaintiff has filed A. S. 356 of 1965. 
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5. Mr. Raghaviah, appearing for the 
appellant in A. S. 130 of 1964, repeated 
before us the same contentions urged be- 
fore the lower Court, namely, that the alleg- 
ed deposit of Sridhana amount of the plain- 
tiffs mother was not true, that the agree- 
ment put forward by the plaintiff for execut- 
ing a mortgage in his favour by his father 
was not true and that in any event the said 
agreement could not confer any right upon 
the plaintiff so as to have precedence over 
the right of the decreeholder to proceed in 
execution of the decree in O. S. 1 of 1959. 
We shall deal with these contentions before 
dealing with the questions that arise for 
consideration in A. S. 56 of 1965. 

6. So far as the fact of deposit of 
Sridhana amount of the plaintiff's mother 
is concerned, there is overwhelming evidence. 
P. W. 1 is the plaintiffs maternal uncle. 
He speaks about his having drawn a hundi 
for Rupees 4250 in favour of the plaintiff’s 
mother on A. R. S. L. firm in Rangoon 
and payment of the amount by the firm to 
the firm of the plaintiff’s father at Rangocn. 
The relevant entry in the account book is 
Ex. A-I which is in the handwriting of 
one Subbiah, who was employed in Malaya. 
The Hundi referred to by P. W. 1 has not 
been produced, the explanation being that 
it is missing. The payment in regard to 
that hundi is recorded in Ex. A. 1. P. W. 1 
speaks about issuing another hundi Ex. A-2 
for making a  kaluthura (a jewel) to the 
plaintiffs’ mother, the hundi having been 
drawn on A. R. S. V. L. firm payable to 
the order of the plaintiff's father. Ex. A-3 
is an endorsement made by the plaintiff's 
father for collection of the amount. The 
collection of the amount is found entered 
in the account Ex. A-4. Receipt of the 
amount is also acknowledged as per the 
endorsement Ex. A-5 made on Ex. A-2. 
P. W. 1 has spoken about ihe entry Ex. A-4 
being in the handwriting of the aforesaid 
Subbiah. The further evidence of P. W. 1 
is that he issued another hundi Ex. A-8 
for Rupees 459 for the benefit of the plain- 
tiffs mother payable to the order of the 
plaintiffs mother and further, that it was 
endorsed for collection as per the endorse- 
ment Ex. A-7 and that the collection of the 
amount is entered into the account Ex. A-8. 
The evidence of P. W. 1 shows that the 
said entry is in the handwriting of one 
Pachaimuthu, who is now dead. 


esssssnus sporaseoso asoposapo sosavoosa se ssaasee con 


(Discussion of evidence omitted) 
We see no`reason tò disbelieve the evidence 
of P. W. 4 which is corroborated by the 
relevant entries in the accounts, the genui- 
neness of which we see no reason to doubt. 

7. The case of the plaintiff is that 
along with his mother’s money, the money 
belonging to his setp-mother had also been 
deposited and that bis step-brother 
Meyyappan become entitled to that amount 
and that certain amount belonging to 
Meyyappan’s wife had also, been deposited 
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with the joint family firm. The further case 
of the plaintiff is that all the three amounts 
were settled and it was found that a sum 
of Rupees 40,000 was due to him. Rupees 
15,000 to Meyyappan and Rupees 5,000 to 
Meyyappan’s wife. The further case of the 
plaintiff is that in acknowledgment of the 
family’s liability, the plaintifi’s father execut- 
ed Ex. A-22 on 28-10-1955 agreeing to ex- 
ecute a mortgage over the suit properties 
for repayment of the said amounts. The de- 
fence is that the said agreement is neither 


true nor valid. So far as the truth 
of the agreement is concerned, there 
is abundant evidence. In addition 


to the evidence of the plaintiff (P. W. 2), 
there is the evidence of P. W. 3, who is 
no doubt a relation of the plaintiff. It was 
P. W. 3, who intervened and asked the 
plaintiff's father to settle the amount. The 
evidence of the plaintiff shows that after 
the plaintiff’s father agreed to execute the 
mortgage, he consulted a lawyer and decid- 
ed to obtain an agreement in order to 
avoid the stamp duty in the event of execut- 
ing a mortgage straightway. P. W. 5 is an 
attestor to Ex. A. 22. P. Ws. 4 and 6 are also, 
attestors. Consequent on the execution of 
Ex. A-22 relevant entries were made in the 
accounts also vide Exs. A-15 and A-16. Ex. 
A-22 is a stamped agreement. We find no 
circumstances to doubt its genuineness. Mr. 
Raghaviah, appearing for the appellants in 
A. S.. 130 of 1964, strenuously contended 
that it must be an  ante-dated agreement 
brought into existence at the time when the 


plaintiff's family was heavily involved. 
There is no circumstance to warrant this 
suggestion. The matter does not rest with 


the agreement alone. The relevant entries 
in the accounts. Exs. A-15 and A-16 show 
that Ex. A-22 is a genuine document. We have, 
therefore, no hesitation in holding that in 
settlement of the Stridhana amount of the 
plaintiff's mother it was found that a sum 
of Rupees 40.000 was due to the plaintiff, 
that for the purpose of the discharging that 
amount and the amounts due to Meyyappa 
and his wife. the plaintiff’s father executed 
Ex. A-22 agreeing to execute a morigage. 
8. The next question that arises for 
consideration is whether, on the basis of 
Ex. A-22, the plaintiff can contend that his 
tight to obtain a mortgage would have 
precedence over the right of the decree- 
holder in O. S. 1 of 1958 to attach the 
property. Ex. A-22 is no doubt unregister- 
ed. But can it be said that on that account 
no right at all flows in favour of the plain- 
tiff thereunder? Ex. A-22 is as already 
noticed, only an <egreement to execute a 
mortgage. That by itself does not create 
an interest in the property proposed to be 
mortgaged just as a contract for sale of 
an immoveable property does not by itself 
create any interest in the property (Vide 
Section 54 of the Transfer of Property Act). 
The right of a promisee under a prior agree- 
ment of sale as against the subsequent at- 
tachment and the rights of a Court auction 
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purchaser under that attachment have been” 


considered in several decisions of this Court 
beginning as early as in Savitri Ammal v. 
Ramasami, (1898) 8 Mad LJ 266. See also 
Vecrappa Thevar v. Venkatarama Iye1, 59 
Mad LJ 678 = (AIR 1935 Mad 872). The 
entire case law is reviewed in Dirazyam 
Pillai v. Veeranan Ambalama, (1939) 2 Mad 
LJ 822 = (AIR 1939 Mad 702). There, 
the suit properties belonged to a Findu 
Joint family consisting of five brothers and 
the sons of four of those brothers A 
decree had been obtained for money pay- 


able by the five brothers personally and 


from out of the family properties ir the 
hands of the brothers and sons. In execu- 
tion of the decree, the decreeholder attach- 
ed only the interest of the sons in the joint 
family properties on 15-3-1933, as the 
brothers had been already adjudicated in- 
solvents in June 1927. ‘But even pricr to 
the adjudication the brothers had on 24-7- 
1926, entered into a contract to sell the suit 
properties to one V and under orders of 
the Insolvency Court the Official Receiver 
executed a sale deed in favour of V on 
6-11-1931. The decreeholder contended that 
the sale was invalid, as by virtue of the 
attachment of the son’s interest before the 
sale deed was executed, ithe power of the 
brothers and of the Official Receiver as 
representing their estate to convey the son’s 
shares must be deemed to have. come t an 
end. Varadachariar, J., speaking for the 
Court, observed that as there was in exis- 
tence, prior to the attachment, a contract 
of sale entered into by the brothers at the 
time when the family was joint and as 
they had the power to sell also the son’s 
interests in the properties, the sale in pur- 
suance thereof is not one contrary to the 
terms of Section 64, C. P. C. and was, 
therefore, not affected by the attachment. 
The learned Judge has pointed out that the 
tight of the judgment debtor in the pro- 
perty was on the date of the attachment 
qualified by the obligation, incurrec by 
him under the earlier contract to sell and 
that the attaching creditor cannot claim io 
ignore that obligation. It was, therefore, held 
that a sale by the. contracting parties in 
pursuance of the pre-existing contract tc sell 
cannot be said to prejudice the attaching cre- 
ditor. 
learned Judge has referred to Section 64, 
Civil P. C. which merely provides that any 
private transfer by the judgment-debto- of 
the property attached shall be: void as against 
all claims enforceable under the attachment. 
It is not correct to read Section 64 as pwting 
an end to the power of sale because as be- 
tween the transferor and.zhe transferee, the 
alienation will undoubtedly be operative. The 
attachment in execution of a decree does not 
create any interest in favour of the deres- 
holder in the property. e 

9, A single Judge of this Court 
Wadsworth, J. in Athinarayana Konar v. 
Subramania Iyer, (1941) 2 Mad LJ 722 = 
(AIR 1942 Mad 67) had to consider a similar 


Angu Pillai v. M. S. M. K. Chettiar (Palaniswamy J.) 


In coming to this conclusion, the. 


[Prs. 8-12] Mad. 19 


case of a prior contract of sale of a pro- 
perty that was subsequently attached in ex- 
ecution of a decree. Following (1939) 2 Mad 
LJ 822 = (AIR 1939 Mad 792) the learned 
Judge held that though a contract to sell 
land does not create any interest in or charge 
on the property it does give rise to an obliga- 
tion which limits the right of its owner and 
any attachment of the right, title and interest 
of the owner is subject to any such limita- 
tion by which he was bound. 

10. An attaching decree-holder at- 
taches not the physical property but only the 
right of the judgment-debtor in the property. 
As recognised in Section 40 of the Transfer 
of Property Act, the right of the judgment- 
debtor in the porperty is, on the date of the 
attachment qualified by the obligation incur- 
red by him under the earlier contract to sell 
and the attaching creditor cannot claim to 
ignore that obligation and proceed to bring 
the property to sale as if it remained the ab- 
solute property of the judgment-debtor. If 
the attachment is followed by a court sale 
and the purchaser at the court sale had no 
notice of the obligation, he may get a good 
title and the promisee under the private con- 
tract would be left to seek his remedy against 
his promisor. 

11. Mr. Raghaviah, appearing for the 
appellant, in A. S. 130 of 1964, did not bring 
to our notice any decision holding that a 
person like the plaintiff having obtained a 
right to obtain a mortgage cannot insist that 
the property should be sold subject to the 
obligation incurred in his favour by the 
owner. We are of the opinion that the trial 
Court was right in upholding the claim of 
the plaintiff, namely, that the decrec-holder 
in O. S. 1 of 1959 can bring the property 
to sale only subject to the right of the plain- 
tiff under Ex. A.22. 


12. We: shall next deal with A. S. 56 
of 1965. As already pointed out, that appeal 
has been filed -by the plaintiff in O. S. No. 55 
of 1961, against the decree dismissing that suit 
which he instituted to enforce an equitable 
mortgage. The trial Court found. on the 
evidence, that certain documents were handed 
over to the plaintiff by his father with intent 
to create a mortgage. But the trial Court 
did not uphold the case of the plaintiff in 
the view that the documents which were 
handed over to the- plaintiff by his father 
were not documents of title within the mean- 
ing of Section 58 of the Transfer of Pro- 
perty Act. The correctness of this view, upon 
which the suit was dismissed is now challeng- 
ed before us. We may point out in this 
connection that the arguments proceeded be- 
fore us only upon the question as to whether 
the deposit of certain documents constituted 
a valid equitable mortgage. The point was 
not in controversy as to the factum of de- 
posit. However, we shall briefly refer to this 
aspect also. The property, which is the sub- 
ject-matter of this controversy, was originally 
a vacant site. It belonged te one Aruna- 
chalam Chettiar. On behalf of Somasundaram 


` 
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Chettiar, father of the plaintiff, one Annamalai 
Chettiar negotiated the sale. One Narayanan 
Chettiar drew a Hundi on behalf of Soma- 
sundaram Chettiar in favour of the said 
‘Annamalai Chettiar and some correspon- 
dences passed. between them. Ex. A.26 dated 
20-4-1920 is the said hundi. On 22-4-1920, 
Annamalai Chettiar wrote the letter Ex. A.24 
to Arunachala Chettiar in that connection. On 
30-4-1920,. Arunachalam Chettiar wrote the 
letter Ex. A.25 to Somasundaram Chettiar 
agreeing to convey the site. Subsequent io 
the purchase, Somasundaram Chettiar put up 


a superstructure upon the site and the same .. 


has been numbered as door No. 101 for which 
Somasundaram Chettiar has paid tax to the 
Kalyakoil panchayat. Ex. A.25 is the house 
tax receipt issued in the year 1955. Accord- 
ing to the plaintiff, the documents which were 
handed over to him were Exs. A.23 to A.26. 
This transaction appears to have been brought 
about by one Sri Venkataram Iyer, advocate, 
Ex. A.27 dated 23-4-56 is the memorandum 
prepared by the said advocate. In that memo- 
randum, the aforesaid. documents are refer- 
ted to in detail. The advocate has certified 
that the said documents were deposited in 
his presence at Madurai by Somasundaram 
Chettiar with the plaintiff with intent to create 
` a mortgage for the amount mentioned therein. 
The said advocate was not examined and as 
he was said to be not available. The execu- 
tion of the memorandum was however proved 
by P. W. 5, an attestor thereto: The truth 


of that letter was not challenged. As we have - 


already pointed out, the factum of deposit 
of the aforesaid documents with the plaintiff 
by: his father is not in controversy. 


13. The only question, in these cir- 
cumstances, is whether, by depositing Exs. A.23 
to A. 26 a valid equitable mortgage was 
created in favour of the plaintiff: Section 58 
of the Transfer of Property Act inter-alia pro- 
vides that where a person in any of the towns 
mentioned therein delivers to a creditor or his 
agent documents of title to immoveable pro- 
perty with intent to create a security thereon, 
the transaction is called a mortgage by deposit 
of title deeds. It would be seen from this 
provision that three essentials are required: for 
an equitable mortgage, namely, (1) a debt, 
(2) deposit of title deeds and (3) the inten- 


tion that the delivery should be security for ' 


the debt. In the instant case, the first and 
third essentials are satisfied. The only ques- 
tion is whether Exs. A.23 to A.26 are docu- 
ments of title within the meaning of S. 58. 
The trial Court, relying upon the decisions of 
the Rangoon High Court in V. E. R. M. A. R. 
Chettiar Firm v. Ma Joo Teen, AIR 1933 
Rang 299 held that the said documents were 
not documents of title and that, therefore, 
no valid equitable mortgage was created. We 
are clearly of the opinion that this conclu- 
sion cannot be sustained. - The expression 
‘decuments of title? occurring in Section 58 
has been the subject of consideration in some 
decisions. The law in regard to equitable 
mortgage is precisely the same in England 


as it is in India. In Goodwin v. Waghorn, 
(1835) 41 RR 208 a purchaser, who 
had paid his purchase money and had taken 
possession of the land, did not obtain a con- 
veyance and no title deeds were delivered 
to him by the vendor. But he had the docu- 
ments of contract under which the property 
was purchased by him. He deposited that 
document of contract with intent to create an 
equitable mortgage. The question arose whe- 
ther such a document of contract was a docu- 
ment of title. It was argued before Pepys, 
Master of the Rolls, that copies of Court 
Rolls though not title deeds by themselves, 
would be documents of title, the deposit of 
which would be sufficient to create. an equit- 
able mortgage. The learned Judge accepted 
the. position and observed at page 210: 


“But if the deposit of the- copies of Court 
roll be sufficient, I cannot see why an agree- 
ment should not also be sufficient. The de- 
posit of the copy of the roll is held to create 
an equitable mortgage, because it is the best 
evidence of title that the party has the power 
of depositing; so the agreement for purchase 
is the best evidence: of title, until the. contract 
is completed, and the title deeds are handed 
over; and in this case there was a deposit of 
that which was the best evidence......... i 


14. In Dixon v. Mukhleston, (1872) 
8 Ch Ap C 155, the question of priority be- 
tween two parties who claimed equitable mort- 
gages arose for consideration. The owner. of a 
farm deposited deeds of conveyance by way 
of security for money then due; writing at 
the same time a letter which stated that the 
deeds where the title deeds of the farm and 
were to be security.. Subsequently he deposit- 
ed the subsequent title deeds of the farm with 
certain bankers by way of security for money 


due. to them. The bankers investigated the. 


title deeds and they had no notice of the prior 
charge. The question arose whether the letter 
under which the earlier title deeds was deposit- 
ed created an equitable mortgage or not. It 
was held that the said letter. created an equit- 
able mortgage on the farm and that the owner 
of the prior charge had not been guilty of 
negligence so as to deprive herself’ of her 
priority. S 

15. . In Indian law, deposit of patta 
has been held to constitute a valid equitable 
mortgage, though patta is not in itself a deed 
of title, but is only an evidence of title. This 
Court has consistently taken the view that the 
main object of tender of patta is merely to 
give information of the land revenue pay- 
able and the details of the property and that 
the exact weight to be given to the patta 
would depend upon the circumstances of the 
case. In Dohganna v. Jammanna, AIR 1931 
Mad 613 it is pointed out. that in case of 
pattas in respect of a land in Zamindari, if 
the land be at the disposal of the landlord 
at the time of granting the patta, prima facie 
such patta would nat be a mere bill of rent 
but something more and that if it is not so, 
it would not create any rights in the pattadar 
in derogation of the rights of a person who 


Ë 


A. I. R. i 


1974 


would be entitled to the land subject to the 
proper and regular payment of rent: The 
question directly arose before a Bench cf this 
Court in Official ‘Assignee v. Basudevadoss, 
AIR 1925 Mad 723, as to whether a deposit 
of patta is enough to constitute an equitable 
mortgage. The Bench answered the question 
in the affirmative. Srinivasa Aiyangar, J. who 
delivered the leading judgment in that case, 
has pointed out that the answer to the ques- 
tion as to whether the pattas in respect of a 
land is a document which would be suficient, 
` by being deposited, to evidence the intention 
required for an equitable mortgage would 
vary according to the conditions of the coun- 
try and the consciousness on the pert of 
the members of the community and that 
though a patta is not a document of title, 
still a deposit of the same with intent to create 
an equitable mortgage would create an equif- 
able mortgage. 

16. The decision of the Rangoor High 
Court in AIR 1933 Rang 299 upon which 
the trial Judge relied, was overruled bv a 
Full Bench of the Rangoon High Court in 
Chidambaram Chettyar v. Aiz Meah, AIR 
1938 Rang 149 (FB). This Full Benck deci- 
sion unfortunately does not appear tc have 
been brought to the notice of the trial Judge. 
‘The Full Bench has reviewed the English and 
Indian authorities and has pointed ott that 
in order to create a valid mortgage, it is not 
necessary that the whole, or even the most 
material of the documents of title to the pro- 
perty should be deposited; nor that the docu- 
ments deposited should show a complete or 
good title in the depositor and it is suficient 
if the deeds deposited bona fide relate to the 
property or are material evidence of t tle or 
are shown to have been deposited wih the 
intention of creating a security thereon. 


17. Mr. Sivamani, appearing for the 
respondent in: this appeal, relied on a deci- 
sion of a Bench of this Court in Venkata- 
ramayya v. Narasinga Rao, (1911) 21 Mad 
LJ 454 in support of his argument tha: even 
the deposit of sale deed in certain c:rcum- 
stances would not be sufficient to creste an 
equitable mortgage. In that case, the debtor 
deposited a sale deed in the name of his 
father who had made a gift of the. property 
in favour of his grandson by a deceased son. 
The property was admittedly the self ecquir- 
ed property of the father of the first -lefen- 
dant in that case. The question arose whe- 
ther the deposit of that sale deed was sufficient 
to constitute a valid equitable mortgage. The 
Bench pointed out that the only documest that 
was deposited did not show any kind cf title 
in the depositor to the property as-it was not 
a sale deed in his name but was a sale deed 
in the mame of his father and that, there- 
fore, no valid equitable mortgage was created. 
This decision is not applicable to the facts 
of the instant case, for here, the doccments 
in question though not complete in them- 
selves for holding title in favour cf the 
plaintiff's father, are undoubtedly documents 
relating to the property or in respect of the. 
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property showing prima facie title to the 
same. The hundi towards the purchase 
price, the agreement by the previous owner 
of the site to convey the site and the tax 
receipt in the name of the plaintiff's favher 
are undoubtedly documents in respect of or 
relating to the property in question and are, 
as such, documents of title within the mean- 
ing of Section 58 of the Transfer. of Pro- 
perty Act. We have already pointed out that 
the plaintiff’s father was indebted to the plain- 
tiff and that the plaintiff's father intended 
to create an equitable mortgage as recorded 
by the advocate in Ex. A.27. We, therefore, 
differ from the conclusion cf the trial Judge 
and find that the plaintiff holds an equitable 
mortgage over the property, which is the sub- 
ject-matter of O. S. 55 of 1961. In the result, 
A. S. 130 of 1964 is dismissed with costs of 
the plaintiff therein and A. S. 56 of 1965 
is allowed with the costs of the plaintiff in 
both the Courts. 





Order accordingly. 
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In the matter of the Madras Bangalore 
Transport Co. (East) Insolvents. 


Petn. No. 40 of 1970, D/-, 1-8-1972, 


Index Nofe:— (A) Trusts Act (1882), 
S. 3 — ‘Trust? — Deposit as security for due 
performance of contract. — Nature of deposit. 
Brief Note:— (A) The deposits were 
made by agents, employees and lorry owners 
with a transport company. The deposits were 
intended to create a trust in the hands of the: 
company to benefit ihe depositors. There was 
Segregation of the deposit amounts and in- 
terest on those amounts was not provided 
for. The commission account was kept sepa- 
rate. The amounts held must be treated as 
‘trust’? and not debts even if the company 
were held to have mixed it up with the capital 
because cestui que trust could follow it up in 
whatever form the deposits remained. AiR 
1967 SC 1162, Rel. on. (Para 37 
Cases Referred : Chronological Paras 
(1969) 39 Com Cas 105 = (1968) 3 
WLR 1097 (HL), Barclays Bank Ltd. 
v. Quistclose Investments Ltd. . 19 
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AIR 1938 Mad 651 = 8 Com Cas 

101, In re Hindustan Commercial 

Bank 15 
AIR 1933 PC 148 = 65 Mad LJ 1, 

Official Assignee, Madras v. Krishnaji 

Bhat. 18 
AIR 1914 Bom 118 = 27 Ind Cas 343, 

Malvankar v. Credit Bank of India 

Ltd. 24 
(1912) 14 Ind Cas 579 = 23 Mad LI 

221, Official Assignee, Madras v. 

Sabapathi Mudaliar 23 
(1910) 6 Ind Cas 240 = 8 Mad LT 

52, Official Assignee, Madras v. Society 

for Promotion of Christian Knowledge 24 
(1910) ILR 33 Mad 154 = 1910 Mad 

WN 130, Official Assignee, Madras 

v. Krishnaswami Naidu 24 


ORDER :— This matter comes up upon 
the report filed by the Official Assignee. ‘The 
Official Assignee has prayed for issue of 
directions as to whether the claims made by 
certain parties in respect of security deposits 
they had made with the insolvent-company 
are to be treated as ‘Trust’ claims entitled to 
priority payment over other creditors; or whe- 
ther those depositors should rank-as ordinary 
creditors for dividend. 


2. Sri Sivaramakrishnayya, Sri Ved- 
antam Srinivasan and other learned counsel 
appearing on behalf of the persons who had 
made the security deposits with the insolvent- 
company, strenuously contended that those 
security deposits should be treated as ‘trust’ 
moneys in the hands of the insolvent-company, 
and that they should be paid in priority to 
other creditors vf the estate. 


3. Sri Ratan appearing fer one of the 
petitioning-creditors submitted that the depo- 
‘sits in alf the cases are contractual obliga- 
tions with the relationship of only a ‘debtor 
and creditor’ and as such they cannot be 
claimed to be ‘irus? moneys in the hands of 
the insolvent-company, entitled to priority 
payment. Sri Ratan also contended that the 
most important pointer to hold that they are 
‘trust? moneys is segregation of these amounts 
from other accounts, and that since there is 
no segregation provided for, there is no 
‘trust’ created. 


4. Both sides reuea upon number of 
decisions to support their respective conten- 
tions. ; 

5. The persons who claim priority 
payment are the agents and employees of the 
insolvent-company and the lorry owners. 
There is an agreement so far as the agents are 
concerned. A model of that agreement has 
been marked as Ex. R.1. As far as the em- 
ployees and lorry owners are concerned we 
have only the receipts given by the insolvent- 
company for having received the security de- 
posits. In all these cases the moneys were 
deposited with the insolvent company as secu- 
rity deposits for the due performance of their 
obligations. Ex. R. 3 is a schedule of affairs 
filed by the insolvent-company under S. 24 
Presidency Towns Insolvency Act. Item 62 


` 
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A.LR. 
in Ex. R.3, which is marked as Ex. R.3 (a), 
Tepresents ‘agency deposits (branches)’ to a 
tune of approximately two lacs of rupees. 
Ex. R.4 is a separate ledger for the deposits 
by the agents, emplovees and lorry owners. 
Ex. R.S is the cash book of the insolvent- 
company. 

6. There are, in all 78 claims, for prio- 
rity payment to the value of Rs. 2,62,302-68. 
All these items relate to ‘security deposits’ 
made by the agents, employees and lorry 
owners. 

7: Sri. Sivaramakrishnayya, learned 
counsel appedring on behalf’ of the agents, 
cited the decision in Jessa Ram Fatehchand v. 
Om Narain Tankha, 1967-1 SCY 547 = (AIR 
1967 SC 1162), and contended that after this 
decision of the Supreme Court there is no 
need to look into the earlier decisions and 
that this Court can decide upon the facts of 
the present case, in the light of the above deci- 
sion, the question as to whether the claims 
made by the agents, employees and lorry 
owners for priority payment in respect of 
their security deposits as ‘trust? moneys in 
the hands of the insolvent, is correct or not. 
According to Sri Sivaramakrishnayya, the 
main test for the purpose of construing these 
amounts as ‘trust? moneys is that there must 
be segregation that there must be absence of 
provision for interest and that there: must be 
a separate account for commission paid. 

8. As far as “he present claims are 
concerned there is the- separate ledger book 
Ex: R.4. There is a clear stipulation to the 
effect that no interest will be paid on the 
security deposits. There is a mention in the 
agreement Ex. R.1 to the effect that the prin- 
cipal shall settle the commission, security de- 
the amounts due 
to them by way of cheque within 3 months 
from the date of handing over the charge to 
the principal, under normal circumstances. 
From this, it can be spelt out that commis- 
sion and security deposit were treated sepa- 
Tately. 

9. R. B. Seth Jessa Ram Fatehchand 
v. Om Narain Tankha, 1967-1 SCJ 547 = 
(AIR 1967 SC 1162) is a case in which the 
question arose as to whether security deposit 
in a particular case can be said to be impres- 
sed with a trust. In that case, the appellant 
deposited a sum of Rs. 50,000/-, as security 
for due performance of a contract and that 
amount was to carry interest at the rate of 
six per cent. per annum. In 1949 an order 
was passed winding up the mills, and this 
happened before the period of agency came 
to an end. Consequent on the winding up 
of the mills the appellant made an application 
in September, 1950 by which it prayed for 
refund of security deposit along with interest. 
It was also prayed that the mills held the 
deposit as trustee and in consequence the 
appellant was entitled to priority with respect 
to the amount of Rs. 50,000/-. In addition 
there was a claim of Rs. 24,500/- with res- 
pect to commission which was ultimately 
given up. The liquidators contended that the 


1974 


sum of Rs. 50000/- paid as deposit wa3 only 
an ordinary debt with respect to which the 
appellant could not claim any preference. 
The only question in that case that came- up 
for decision was whether the amount of 
Rs. 50,000 deposited as security for tke due 
performance of sole selfing agency was in 
the nature of a trust which was entitled to 
preference or was an ordinary debt. 


10. Clauses (8) and (9) of the agree- 
ment in that case were as follows— 


“(8) That the firm has deposited a sum 
of Rs. 50,000/- with the said mill as a secu- 
rity for the due performance of the centract 
on their part, on which amount the mi shall 
pay interest to the said firm at the mte of 
6 per cent. per annum. 


(9) That the mill shall refund the said 
security deposit. of Rs. £0,000/- with interest 
thereon at the rate on termination >f the 
agency. In case the said amount is rot re- 
funded with interest thereon the firm shail 
be entitled to commission at the rates men- 
tioned above as if agency has not terminated. 
In other words, as long as security w-th in- 
terest is not refunded and commission due 
is not paid this agreement will not be ter- 
minated.” 


11. The Supreme Court has observed : 

“It will be seen from the terms >f the 
agreement already set out that there was no 
stipulation that the amount of Rs. 5),000/- 
deposited as security would be kepi as a 
separate fund by the mills and it would not 
use it for its own purposes. On the other 
hand, it is clear that interest had to bz paid 
and there was nothing in the agreem=nt to 
prevent the mills from using the. money as its 
own so long as it paid interest on it. It is 
true that the money was to be refunded along 
with interest on the termination of the 
agency -but clause (2) further provided that 
in case the money was not refunded after one 
year, the appellant would be entitled tc. com- 
mission as if the agreement had not tenninat- 
ed. As the agreement itself puts it, it will 
remain alive even after the period of ore year 
so long as the security with interest was not 
refunded and the commission due was not 
paid. The last words of clause (9) əf the 
agreement put the security deposit aad the 
commission due on the same footing. It is 
because of this provision that the Earned 
company Judge held that as the securty de- 
posit and the commission due were put on 
the same footing and the commission could 
only be a debt, the security deposit in the 
circumstances of this agreement coud not 
be treated as on a higher footing. It seems 
to us that the view taken by the learned com- 
pany Judge so far as this agreement :s con- 
cerned (which was upkeld by the Livision 
Bench) is correct.” 


The: Supreme Court further held :— 


“The question whether the securty de- 
posit in a particular cas2 can be said to be 
impressed with a trust will have to be decided 
on the basis of the terms of the agreement 
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and the facts and circumstances of each case, 
without any leaning one way or the other on 
the fact that the money was given as a secu- 
rity deposit. If the terms of the agreement if 
it is in writing, clearly indicate that the de- 
posit was in the nature of a trust, the Court 
will come to that conclusion in spite of the 
fact that interest is provided for in the agree- 
ment. But where- the terms of the agreement 
do not clearly indicate a trust, the Court will 
have to consider the facts and circumstances 
of each case along with the terms to decide 
whether in fact something in the nature of 
a trust was impressed on the security de- 
posit. In such a case the fact whether se- 
gregation was provided for or not would be 
one circumstance to be taken into consi- 
deration. Where segregation is provided for 
the Court would lean towards the deposit 
being in the nature of a trust. But where 
segregation is not provided for and the de- 
posit is permitted to be mixed up with the 
unds of the person with whom the deposit 
is made, the Court may come to the con- 
clusion that anything in the nature of trust 
was not intended, for generally speaking in 
view of S. 51 of the Indian Trusts Act (II of 
1882) a trustee cannot use or deal with the 
trust property for his own profit or for 
any other purpose unconnected with the 
trust......But where there is no clear indica- 
tion that a security deposit was impressed 
with trust, absence of segregation would be 
a circumstance against there being a trust.” 
Another circumstance which may have to be 
taken into account ina case where the 
agreement does not indicate clearly that the 
security deposit is impressed with a trust is 
the payment of interest. Where there is 
no payment of interest provided for an in- 
ference may be readily drawn that the de- 
posit was in the nature of a trust.” 


_ 2 After thus discussing the varioua 
circumstances which will go to show that a 
security deposit is a ‘trust’ created, the 
Supreme Court, on the facts and circum- 
stances of that particular case, came to the 
conclusion that there was no ‘trust’ created 
to claim priority payment. 


13. Relying upon the principles in 
the Supreme Court decision, Sri Sivarama- 
krishnayya, the learned counsel, stated that 
there is ‘segregation under Ex. R-4 in res- 
pect of the amounts claimed by way of se. 
curity deposits, that there is absence of provi- 


- sion for interest and that there is no mix- 


ing-up of commission and security deposits.- 
As such, the Jearned counsel submitted 
that these claims are causes of ‘trust’, en- 
titling the persons who had made the security 
deposits to have priority claims. 


14, Sri Vedantam Srinivasan, the 
learned counsel appearing for some of the 
persons who had made the security deposits, 
supporting the arguments of Sri Sivarama- 
krishnayya, relied on some more decisions in 
support of the said view. No doubt, all 
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those decisions cited by him have been given 
a quietus in the wake of the decision in the 
aforesaid Supreme Court case. Nevertheless 
both Sri Vedantam Srinivasan and Sri Ratan 
cited cases prior to the aforesaid Supreme 
Court -decision for the purpose of appreciat- 
ing the principles arrived at in the Supreme 
Court decision. $ 


15. Sri Vedantam Srinivasan cited 
in re Hindustan Commercial Bank, 8 Com 
Cas 101=(AIR 1938 Mad 651), wherein 
Gentle J., dealing with a case of security 
deposits made by the employees, held -that 
even though. these déposits were put in as 
fixed deposits, those moneys were trust 
moneys in the hands of the Bank and re- 
mained as such so long as they remained in 
the hands of the Bank and that the trust 
moneys could be followed so as to reach 
the assets of the company from whatever 


source they might come and consequently the ` 


assets of the company coming into the 
hands of the official liquidators must be 
ear-marked first of all to the discharge of 
the claims of the depositors including in- 
terest upto the date of the liquidation. 


16. In Gopalakrishnan v. 
Liquidator, T. N. and Q. Bank Ltd., (1939) 
9 Com Cas 60 (Mad) Venkataramana Rao 
J., dealing with a case of ‘cash security’ 
given by an employee, held that the relation- 
ship between the bank and the employee in 
respect of the security was not one of ‘deb- 
tor and creditor’ “but one of ‘trustee’ and 
‘cestui que trust’ and that the Bank must be 
deemed to hold the amount in a fiduciary 
capacity. The learned Judge further held 
that when a sum of money is handed to 
another person who accepts it for a purpose 
declared at the time a binding trust is cons- 
tituted in respect thereof and that the fact 
that the person to whom the money is hand- 
ed over happens to be the Bank does nət 
affect the principle. The further observa- 
tions are: 


“The word security deposit connotes 
that the money does not belong to the 
banker as in the case of an ordinary de- 
posit but is money belonging to the deposi- 
tor. The fact that im certain ‘contingencies 
‘the bank might have recourse to the deposit 
does not confer any beneficial interest there- 
in in the bank nor make the bank a bene- 
ficiary. The fact that the deposit receipt al- 
lows payment of interest which would imply 


the bank being permitted to use the moneys - 


-does not render the relation between the 
bank and the employee any the less a trus- 
tee and a cestui que trust.” Ganesh Export 
and Import Co. v. Mahadeolal Nathmal 
XXV C. C. 357 is a Division Bench decision 
of the Calcutte High Court. On the facts 
of that case, it was held that the agreement 
imposed a contractual liability on the com- 
pany to hold the deposit for the specific 
purpose of appropriating it towards the un- 
paid prices of goods sold or supplied and 
therefore the respondents were entitled to 
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“be impressed with a character 


Official. 


- full. 
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the refund of the balance of the deposit in. 
priority after deduction therefrom of any 
sum found due to the company. Dealing 
with the question, Chakravartti C. J. has 
observed—. 


“In order that a sum of money can be 
claimed from an insolvent company with- 
out diminution and in priority over all cre- 
ditors, it is- not necessary that there should 
and complete 
All that is’ required ‘is that it should 
which pre- 
vents it from becoming the property of the 
company and keeps it outside the flux of 
the company’s fortune as respects its own 
funds by virtue of the special purpose for 
which it is placed in the hands of the com- 
pany. Secondly, in order that a deposit 
made with a company may be said to’ be 
held in trust or .on terms in the nature of 
a trust it is by no means essential that the 
depositor should be an agent. Nor can it 
be said that a deposit made . by an agent 
must always be a deposit made: on trust.” 
It has been further stated:— : 


“Property held by. an insolvent in a 
fiduciary capacity is treated as property held 
in trust for ‘the purpose of the insolvency 
laws and property held for a specific pur- 
pose is treated as clothed with a species of 
trust subject to the same principles as trust 
property. The test as to whether there is 
a loan or a trust in such a case appears to 
be this: ‘Where money is paid merely on 
condition of repayment and payment of in- 
terest till then, there is only a loan; but 
where the main condition on which money 


trust. 


` is paid shows that the corpus of the fund 


is being handed over in confidence to - be 
held for the benefit of some person or ob- 
ject, the provision for payment of interest 
is only a provision for an increase or im- 
pence of the fund and there is fo loan 
ut a trust, despite such provision which 
does not in any way negative a trust.” 
17. In D. V. Narain v. Aron Spg. 
and Wvg. Mills Ltd., . (1961) 31 Com Čas 
261 ` (Ker), a Bench of the - Kerala High 
Court has held that the deposit in that case 
was earmarked for a specific purpose and, 
therefore, was impressed with the character 
of a trust and that it really did not form 
part of the funds of the company, and .the 
petitioner was, therefore, entitled to pre- 
ferential - payment of the amount in 
That was a case where the petitioner 
had deposited in cash with a company the 
sum of Rs. 5000 as security for dny claims 
arising out of the agency given to the. peti- 
tioner and in liquidation of the company it 
had no such claim agzinst the petitioner. - 


18. There is a Privy Council deci- 
sion in the Official Assignee, Madras v, 
Krishnaji Bhat, 65-Mad LJ 1=(AIR 1933 
PC 148) where claim of priority payment in 
respect of a trust from the insolvent’s estate 
Bes been discussed and upheld. It is stated 

ere— : 
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“Once a trust is established, the right of 
the cestui que trust to follow the trust pro- 
perty or the proceeds thereof does not de- 
pend on a rightful or a wrongful disdosi- 
tion of the property by the trustee. As be- 
tween the cestui que trust and the trustee, 
and all parties claiming under the trustee, 
otherwise than by purchase for valuable con- 
sideration without notice, all property be- 
longing to a trust, however much it may 
be changed or altered in its nature or cha- 
racter, and all the fruit of such property, 
whether in its original or in its altered state, 
continues to be subject to or affected br the 
trust.” $ 

19. Sri Vedantam Srinivasan also 
cited the decision in Barclays Bank Ltd. v. 
Quistclose Investments Ltd., 1969-39 Com 
Cas 105 (HL) wherein an implied trus: is 
spelt out on equity. On the facts and cit- 
cumstances of that case, the House of Lords 
held that there was a clear intention to 
create a secondary trust for the benefit of 
the lender, to arise if the primary trus?, to 
pay the dividend, could not be carried out. 

20. From, the above decisions, Sri 
Vedantam Srinivasan, the learned counsel 
appearing on behalf of certain agents, s-ated 
that the security deposits are only in the 
nature of trust and that once it is found 
that it is in the nature of trust, priority nust 
automatically follow. No doubt, the nain 
question to be decided is as to whether the 
present claims where deposits had been made 
as security deposits can be taken as creation 
of ‘trust’. According to Sri Vedantam Sriniva- 
_ san, they are definitely in the nature of trust 
in view of the decisions cited above and 
also in view of the decision rendered by the 
Supreme Court in 1967-1 SCI 547 = (AIR 
1967 SC 1162). : 


21. Sri Ratan, the learned counsel 
appearing on behalf of an unsecured credi- 
tor contended that the security deposits in 
this case create only contractual obliga-ions 
and there is only a “debtor and creditor’ re- 
lationship. He also contended that there 
is no question of any segregation provided 
when the alleged ‘trusts’ were created and 
as such there is no question of any trusts 
for purpose of claiming priority inasrauch 
as the main pointer i.e., segregation, is not 
made in respect of the moneys given by the 
various parties as security deposits, Sri 
Ratan submitted that there is no que:tion 
of any trust created in respect of these 
claims. He read from ‘Lewin on Trasts’ 
certain passages, at page 1:— 

“A trust is an equitable obligazion, 
binding a person (who is called a trustee) 
to deal with property over which he has 
control (which is called the trust property), 
for the benefit of persons (who are called 
the beneficiaries or cesturi que trust) of w2om 
he may himself be one, and any one of w2om 
may enforce the obligation.” 

At page 4— 

“Any property may be held upon tcust, 

including e.g., the legal es:ate in land, the 
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legal property in chattels, a chose in action 
such as the benefit of a contract, an equity 
of redemption and a beneficial interest under 
another trust.” 

22. The learned author has further 
stated that there are three essentials for the 
creation of a ‘trust. At page 41, he has 
stated— 

“As a general rule it has been laid 
down, that when property is given absolute- 
ly to any person, and the same person 1s 
by the giver who has power to command, 
recommended, or entreated or wished, to dis- 
pose of that property, in favour of another, 
the recommendation, entreaty or wish shall 
be held to create a trust: 

First, if the words are so used, that 
upon the whole, they ought to be constru- 
ed as imperative, 

. Secondly, if the subject of the recom- 
mendation or wish be certain; and 


Thirdly, if the object or persons intend- 
ed to have the benefit of the recommenda- 
tion or wish be also certain. 


The ‘three certainties’ which must be 
found in a declaration of trust are there- 
fore certainty of words, certainty of subject- 
matter, and certainty of objects.” 


Even in ‘Snell’s Principles of Equity’, 26th 
Edn. the author says at page 122— 

“It was laid down by Lord Langale 
MR that for the creation of a trust three 
things are necessary: (1) the words must be 
so used that on the whole they ought to be 
the subject- 
matter of the trust must be certain; and (3) 
the objects or persons intended to have the 
benefit of the trust must be certain. These 
are called the ‘three certainties.” 
R. H. Maudsley on ‘Hanbury’s 
Equity’ has stated at page 85—- 

“A trust is a relationship recognised by 
equity which arises where property is vest- 
ed in (a person or) persons called the trus- 
tees, which those trustees are obliged to hold 
for the benefit of other persons called cestui 
que trust or beneficiaries. The interests of 
the beneficiaries will usually be laid down 


Modern 


in the instrument creating the trust, but 
may be implied or imposed by law. The 
beneficiaries’ interest is proprietary in the 


sense that it can be bought and sold, given 
away or disposed of by will; but it will 
cease to exist if the legal estate in the pro- 
perty comes into the hands of a bona fide 
purchaser for value without notice of bene- 
ficial interest. The subject-matter of the 
trust must be some form of property. Com- 
monly, it is legal ownership of land or of 
invested funds; but it may be of any sort 
of property—land, money, chattels, equitable 
interests, choses in. action etc. There may 
also be trusts where there are no ascertain- 
able beneficiaries. There is no difficulty 
where such trusts are for charitable purposes, 
such trusts are enforced at the suit of the 
Attorney General. But there is much doubt 
and uncertainty as to the status and validity 
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of trusts for non-charitable purposes—as a 
trust for the building of a monument or for 
the maintenance of the testator’s horses, dogs 
and cats. A trust must be distinguished 
from certain other legal phenomena which 
resemble the trust, but which must be kept 
separate from it?” 

The author .dealing with ‘debt’ has 
at page 88— 

“A debt may or may not be contractual. 
Whether the obligation is contractual or not, 
the duty of the debtor is to pay money to 
the creditor; that of a trustee is to hold 
the trust property on trust for the benefi- 
ciary. The debtor’s obligation, like that of 
the agent, is personal. The trust is proprie- 
tary.” n 

“Wiliams on Bankruptcy”, dealing with 
‘following trust money’ has put it thus, at 
page 287— A 

“The question of following trust money, 
or money the proceeds of trust property, was 
considered in Re Hallett’s estate, 1879-13 
Ch D 696 at 723, where it has ‘held that if 
money held by a person in a fiduciary cha- 
racter, though not as trustee, has been paid 
by him into his bank account, the person 

for whom he held the money can follow it, 
“and has a charge on the balance in the 
banker’s hands; but the right to, follow the 
money can only arise when the intermixture 
of it was wrongful.” f 

23. Sri Ratan cited the decision m 
Offcial Assignee, Madras v. Sabapathi Mu- 
daliar, (1912) 14 Ind Cas 579 (Mad). In 


stated 


that case, money was deposited by an em- ` 


ployee of a banking firm with the firm as 
security for the due performance of his duties 
and the firm placed it in fixed deposit in 
the name of ‘ourselves, account of security 
for the depositor’, and the deposit carried in- 
terest. In such circumstances, the Division 
Bench held that the depositor can only be 
ranked as an ordinary creditor of the Bank, 
when the latter suspended payment and were 
adjudged insolvent, even though the deposi- 
tor had no knowledge of the manner in 
which his security was treated by the Bank. 

24. Sri Ratan, learned counsel, also 
cited the decisions in Official Assignee, 
Madras v. Krishndswami Naidu, (1910) ILR 
33 Mad 154, Malvankar v. Credit Bank of 
India Ltd., 27 Ind Cas 343 = (AIR 1914 
Bom 118); Official Assignee Madras v. So- 
ciety for Promotion of Christian Knowledge 
(1910) 6 Ind Cas 240 (Mad) and Ganesh E 
and I Co. v. Mahadeolal, AIR 1956 Cal 188, 
wherein it has been held, on the facts of 
those cases, that the money deposited as se- 
curity is not the creation of a ‘trust’ entitling 
the depositor to have priority payment. 

25. Sri Ratan also submitted that in 
view of the decision in 1967-1 SCJ 547 = 
(AIR 1967 SC 1162) it is not necessary to 
look into decisions prior to it. Sri Ratan, 
interpreting the above Supreme Court deci- 
sion, submitted that the main pointer to de- 
cide the nature of trust is segregation of the 
amount. According to the learned counsel, 
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the so-called security deposits have been mix- 
ed up with the capital of the company and 
as such there is only ‘contractual obligation 
as between the partizs which will not entitle 
the persons who had made the security de- 
posifs to claim priority. He also pointed 
out that the payment or non-payment of in- 
terest may not have any significance once the 
Court is not able to conclude that the secu- 
tity deposit is in the nature of a trust. He 
further submitted that the beneficiaries are 
not the depositors and the moneys deposited 
are intended to be adjusted for any loss that 
may accrue to the insolvent company. From 
the definitions relied on by Sri Ratan. from 
the various text-books above noticed, he is 
of the view that there is no question of crea- 
tion of any trust since the three certainties 
to constitute a ‘trust’? are not present in the 
present claims. 

26. Sri Sivaramakrishnayya and Sri 
Vedantam Srinivasan repelling the conten- 
tions of Sri Ratan submitted that the three 
certainties are there in the deposits made 
by the agents, employees and the lorry 
owners. As far as the agreements entered 
into by the agents, a model of which has 
been marked as Ex. R-1, are concerned, it 
is clear that if there is any deficit in the se- 
curity deposit suck deficit shall be made 
good by the agent forthwith and that the 
security deposit shall not bear any interest. 
From these clauses in the agreement, the 
learned counsel submitted that there is a 
clear intention to keep the security deposit 
separate from the commission .payable to the 
agents and also to earmark the same as trust 
to benefit the persons who had made 
deposits. The words used in Ex. R-1 and 
also in the other receipts passed by the 
company to the employees and the lorry 
owners are imperative to construe the de- 
posits as ‘trust’ and that the trust is certain 
and intended to berefit certain specified per- 
sons. 

27. The argument as if the moneys 
have been mixed up with the capital of the 
company cannot be pressed home in the 
circumstances of the present case, inasmuch 
as the depositors never had control over the 
activities of the company. When they made 
the security deposits, they intended to create 
a ‘trust? in the hands of the company to 
benefit them. The deposits have been enter- 
ed in Ex. R-4 which is a separate ledger for 
the purpose. In Ex. R-3 also, which repre- 
sents the schedule cf affairs of the company 
under Section 24 of the Presidency 
Towns Insolvency Act, an amount of appro- 
ximately 2 lacs of rupees has been shown 
as ‘agency deposits’. Ali these go to prove 
that there has been segregation of these 
amounts, that there is absence of provision 
for interest with regard to such deposits and 
that the commission account is kept separate. 
However much the company has mixed up 
the deposit moneys with its capital, the same 
cannot mean any the less a ‘trust’ since ces- 
tui que trust can fcllow it in whatever form 
the deposit now remains, 
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28. Taking into consideration the 
principles evolved in 1967-1 SCJ S547 = 
(AIR 1967 SC 1162) and also in the decisions 
cited by the learned counsel on both aides. 
I am of the view that the facts and circum- 
stances relating to the claims concerned in 
this case do warrant the conclusion that 
the security deposits come under the pur- 
view of the definition of “rust? and as such 
the amounts covered by the security deposits 
made by the agents, employees and torry 
owners must be treated as ‘trust’ moneys in 
the hands of the insolvent-company, ent£ling 
the depositors to claim priority in payment 
of the same. In these circumstances, the 
claims made by the abovesaid persons showd 
be treated as ‘trust’ claims and they must 
be paid in priority to other creditors of the 
estate, G 
Order accordingly. 
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against decree of 
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Index Note:— (A) Limitation Act (163), 
Articles 64, 65 — Adverse possession agzinst 
one to the office of trusfeeship does not 
operate against another person who claims 
trusteeship independently. 

Brief Note: (A) The principle that 
where the predecessor trustee allows his aght 
- to the hereditary office te get barred by 
limitation, thosé who are next in succession 
to him should also be deemed to have lost 
their rights, is not applicable to a zase 
where a person claims trusteeship by virtue 
of the terms of the trust deed as the eHest 
male descendant of the founder and no as 
the successor to the person whose right is 
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Sundaram, for Respondents. 


PALANISWAMY, -J.:— The unsuccess- 
ful plaintiff in the lower Court is the appel- 
lant. He sued for declaration of his rght 
to be the trustee of the plaint-menticmed 
charities and to direct the defendant to celi- 
ver possession of the suit properties to aim 
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and also to render a true and correct ac- 
count of the income of the properties. Ex- 
cept plaint item 6, the rest of the plaint- 
mentioned properties originally belonged to 


one Narasimha Chettiar, the ancestor of the 


plaintiff and the defendants. On 22-6-1899, 
Narasimha Chettiar created a rust over those 
properties specifying what charities should 
be performed and providing for ‘the mode of 
devolution of the office of trusteeship. He had 
four sons (1) Venkatarama Chettiar, (2) Sub- 
barayalu Chettiar (3) Govindaswami Chettiar 
and (4) Ananthapadhmanabhan. Of these 
four persons, No. 1, Venkatarama Cheitjar 
predeceased his father. Defendants 2 and 
3 are the grandsons of Venkatarama Chei- 
tiar. Defendants 8, 9 and 10 are the male 
descendants of Ananthapadmanabhan. The 
plaintiff is the eldest son of Govindaswami 
Chettiar. Defendants 1, 4, 5. 6 and 7 are 
the male descendants of Subbarayalu Chet- 
tiar. On the death of Narasimha Chettiar, 
Subbarayalu Chettiar, the then eldest survi- 
ving son, became the trustee. He died in the 
year 1936. Thereupon, his eldest son Naga- 
mayya Chetti took charge of the manage- 
ment of the trust and continued to func- 
tion as such till his death in 1962. Govinda- 
swami predeceased Subbarayalu Chettiar. But 
Ananthapadhmanabhan, who survived Sub- 
barayalu Chettiar, did not take any action to 
become the trustee till his death in 1955, The 
plaintiff laid this suit alleging inter alia that 
under the terms of the trust deed, he, being 
the eldest male descendant of the original 
founder, was entitled to be the trustee and 
that the first defendant had no manner of 
right to be the trustee. It is in that view he 
prayed for the reliefs indicated above. 

s The suit was resisted mainly by 
the first defendant who contended that under 
the terms of the- trust deed, the trusteeship 
devolved on Subbarayalu Chettiar on the 
death of Narasimha Chettiar and on the 
death of Subbarayalu Chettiar, the trustee- 
ship devolved on Nagamayya Chetti and on 
the death of Nagamayya Chetti, the office 
devolved on the first defendant, the only son 
of Nagamayya Chetti. It was also contend- 
ed that in any event Nagamayya Chetti had 
perfected title to the office of trusteeship by 
adverse possession for over the statutory 
period, that such title acquired by Naga- 
mayya Chetti had devolved on the first de- 
fendant and that, as such, the plaintiff was 
not entitled to any relief. There was also a 
controversy as regards item 6 of the plaint 
schedule which had been purchased in the 
name of Subbarayalu Chettiar. The conten- 
tion raised by the defendants was that it did - 
not belong to the trust. But the lower Court 
has found that this item also belonged to the 
trust, though it was purchased in the name 
of Subbarayalu Chettiar. That part of the 
finding was not challenged before us on be- 
half of the defendants. The trial Court found 
that under the terms of the trust deed, the 
trusteeship is to devolve upon the eldest male 
member of the original founder, that the 
said mode of devolution was invalid by 
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reason of creation of estates unknown to 
Hindu Law as laid down by the Privy Coun- 
cil in the well-known Tagore case, that in 
any event Nagamayya Chettiar had perfected 
title to the office of trusteeship by adverse 
possession for over 12 years and that conse- 
quently the plaintiff was not entitled to any 
relief as against the first defendant, son of 
Nagamayya Chetti. In this view, the trial 
Judge dismissed the suit. Hence this appeal. 


3. Mr. Sundaram Iyer, appearing for 
the contesting defendants conceded before us 
that he cannot support the conclusion of the 
lower Court based upon the principle enun- 
ciated in Tagore case, for, the office of trus- 
teeship in the instant case does not carry any 
personal interest of a beneficial nature. Who- 
ever be the trustee. for the time being is 
bound to administer the trust in accordance 
with the terms of the trust deed without any 
personal benefit. This position he had to 


concede, in view of the decision of the Full’ 


Bench of this Court in Manathunatha Desi- 
kar v. Sundaralingam, 1970-2 Mad LI -156 


= (AIR 1971 Mad 1 (FB). The points argu- 


ed before us were these:— 


. (i) Whether, under the terms of the trust 
deed, the founder made provision only for 
his immediate successor or whether provision 
‘is made permanently for the office to devolve 
on the eldest male member for the time be- 
ing; and (ii) whether the first defendant has 
acquired title to the office of trusteeship by 
adverse possession. : 

4, Ex. A-1 dated 22-6-1899, the trust 
deed executed by. the original founder is no 
doubt not explicit in regard to the mode of 
devolution of the office of -trusteeshin. That 
ambiguity has given room for this contro- 
versy. To find out the intention of the foun- 
der, it is necessary to note the relevant por- 
tion: 

“dharmam sasuvadhamai nadathivaravendi- 
yadhu. Nanavadhu ennida varisugalavadhu 
indha settilment rathu seyya pathiyam illai. 
Merpadi dharmathai nanirrukkum  varaiyil 
nane nadathivaruvenagavum. Enakuppiragu 
ennudaiya varisugalil appodhu vayadhil jesta- 
nayirukkappattavan erpattu nadathivaravendi- 
yadhu. Ennudaiya Varisugalal. dharmam sari- 
vara nadathappadamal kundhagam nerudum 
pakshathil indha karooril merpadi dharmathil 
Sirathaiyulla engal vaisiya jadhi chettiar 
mudhalana patthu per uravin muraiyaga pra- 
vesithu merpadi dharmam paripalanam seydhu 
varuvadharkaga ennudaiya varisugaludan tha- 
gundha- trusteegalai erpaduthavum adhigaram 
koduthirukkiren. Merpadi ilegiyil.selavu poga 
- meedhiyirukkum panatthai merpadi: dharmam 
sothin virutthikke ubayogappadutthivaravendi- 
yadbu, Merkanda pragaram en varisugaludan 
erpadum trusteegalukku merpadi dharmatthai 
merpadi nibandhanaigalinpadi nadathi kanakku 
vaithu varavendiyadhu.  Merpadi dharmam 
ennalavadhu ennudaiya varisugalavadhu sari- 
yaga nadatthapadamattadhenru enakke thon- 
rumpakshathil adhai paripalanam seyya vendi 
` yadharkaga veru trusteeglai niyamikka 
enakku adhigaram undu.” ie 
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From the above passage it would be seen that 
the founder intended the trust to be a per- 
manent one. He provided.that so long as 
he was alive, he should be the trustee. As 
to who, should succeed him he provided 
“enakku piragu ennudaiya varisugalil appodhu 
vayadhil jeshtanayirukkappattavan erpattu 
nadatthivaravendiyadhu.” It is this clause 
that has given room for the controversy. Ac- 
cording to the plaintiff, this clause means that 
the office of trusteeship should devolve upon 
the seniormost male member in the family at 
the time when succession to the office opens. 
But the contention urged on behalf of the 


. first defendant is.that the said provision was 


applicable only to the succession to the office 
of trusteeship on. the death of the founder 
of the trust and that the trust deed cannot 
be taken as providing for the devolution of 
the trusteeship for all time only upon the 
senior: male member of the family for the 
time being when succession to the office opens. 
The trial Court rejected the contention of the 
defendants, and we think rightly. It should 
be borne in mind that, the founder intended 
the trust to be conducted permanently. If 
in the expression “znnudaiya varisugalil ap- 
podhu vayadhil jesthanayirukkappattavan” the 
word “appappodhu” had been used instead of 
the word “appodhu”, the matter would have 
been clear beyond any shadow of doubt. It 
is the absence of such a word that has given 
room for this controversy. But it is clear 
from the terms of the trust deed that the in- 
tention of the founder of the trust was that 
the office should devolve only upon the eldest 
male member for the time being when the 
office falls vacant. That is evident from the 
expression “ennudaiya varisugalal dharmam 
sarivara nadatthapadamal”. That is: also ‘re- 
iterated in the expression “merkanda par- - 
garam en varisugaludan” and also in the expres- 
sion “ennalavadhu ennida varisugalavadhu.” 
From these expressions it is clear that the 
founder contemplated the trustee who would 
not only immediately succeed him but also all 
succeeding trustees, all being his heirs. It © 
could not have been the intention of the 
founder that the trust should be managed by 
somebody other than a member of his family 
after the lifetime of his immediate successor. 


5. Mr. Sundaram Iyer, appearing for 
the first defendant, put forward inconsistent 
contentions. In ore breath he argued that’ 
the mode of devolution contemplated in the 
trust deed would apply only to: the trustee 
to follow immediately after the death of the 
founder. , His another argument was that the 
founder intended that the line of devolution 
of the office of trusteeship should continue in 
the family of any one of his sons, who may 
happen to succeed him and that the said office 
should devolve only among the descendants 
of that son. .We find no warrant for this 
argument from the language in the trust deed. 
Having regard to the terms of the trust deed 
we are clearly of the opinion that the founder 
of the trust did intend that the office of 
trusteeship should devolve upon the eldest 
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male mernber of the- family for the time being 
as and when succession to the office cpens. 
The trial Court was right in its conchusion 
upholding the contention of the plaintifi. 

6. The only other question that sur- 
vives for considerazion is whether the first 
defendant has acquired title to the offize of 
trusteeship by adverse possession. As we have 
already pointed out, the person competent ta 
succeed on the death of Narasimha Cfettiar 
was his second son Subbzrayalu Chetticr, as 
the first son Venkatarama Chettiar had pre- 
deceased Narasimha Chettiar. Even Curing 
the lifetime of Subbarayalu Chettiar his 
younger brother Govindaswami Chettiar died. 
But at the time when Subbarayalu Ci-ttiar 
died in the year 1936, the youngest brother 
Ananthapadhmanabhan was alive. Ther2fore, 
on the death of Subbarayalu Chettiar, the 
office of trusteeship should have devolved on 
Ananthapadhmanabhan. But for some reason 
or other, which is not clear in eviitence 
Ananthapadhmanabhan did not take any steps 
to become the trustee. In those circum- 
stances, Nagamayya, the eldest son of Sabba- 
rayalu Chettiar, assumed charge of the trastee- 
ship and continued to function as such tIl bis 
death in 1962. On his death, his eldest son, 
the first defendant, has assumed management. 
Inasmuch as Subbarayalu Chettiar died im the 
year 1936 and inasmuch as Nagamayya con- 
tinued to be the trustee for more than twelve 
years from 1936, the argument that is put 
forward on behalf of the first defendent is 
that the first defendant, .son of Nagamayya 
Chetti, has become entitled to the office of 
trusteeship by adverse possession as against 
the plaintiff. The argument was that i the 
office of trusteeship should devolve- or the 
seniormost male member for the time being, 
it should have devolved on Ananthapadh- 
manabhan in the year 1936 when Subbariyalu 
Chettiar died, that ‘inasmuch as the office of 
trusteeship was taken over by Nagamayya 
Chettiar, the right of Ananthapadhmanabhan 
to claim the office was extinguished on the 
expiry of 12 years from 1936 and that con- 
sequently the right of the plaintiff also & ex- 
tinguished. In support of this argumen, re- 
fiance was placed upon a decision of this 
Court in Jagathambal Anni v. Periathembi, 
.AIR 1936 Mad 188. The principle laid down 
in that case is seen from the following passage 
occurring in page 189— 

“Whatever the differences may have been 
as to the time when the possession becomes 
adverse, there has latterly been no coubt 
whatever that once adverse possession scarts, 
it operates not merely against the then trcstee, 
but against his successors as well; and thi: can 
only be on the footing that each succeeding 
trustee claims under his predecessor.” , 
It would be seen from the foregoing passage 
that adverse possession against one to the 
office of trusteeship would not operate against 
another if the other person does not daim 
through the person whose right is los: by 
limitation. If the succeeding trustee chims 
title independently of the person whose right 
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is lost by limitation, the aforesaid principle is 
not applicable. The decision in Muthuku- 
marasami v. Subbaraya, AIR 1931 Mad 505 
on which reliance was next placed on behalf 
of the first defendant, has also laid down the 
same principle that where the predecessor 
trustee allowed his right to the hereditary 
office to get barred by limitation, those who 
were next in succession to him should also 
be deemed to have lost their rights. 


7. To apply the. principle laid down in 
the foregoing cases, the essential requisite is 
that the person who claims trusteeship and 
against whom the plea of bar of limitation 
is sought to be put forward, should claim as 
the successor of the person whose right is 
lost. If that prerequisite is wanting, the 
aforesaid principle cannot be applied. The 
misapprehension, upon which the counsel for 
the first defendant advanced the argument 
based upon the above decisions, was that the 
plaintiff was claiming as successor to Anantha- 
padhmanabhan. The assumption is wholly 
unwarranted. The plaintiff claims trusteeship 
by virtue of the terms of the trust deed as 
the eldest male descendant of the founder and 
not as the successor to Ananthapadmanabhan. 
If that important circumstance is borne in 
mind, it would be seen that there is no room 
at all to advance the plea of adverse posses- 
sion. Unfortunately, the lower Court failed 
to keep this principle in view and erroneous- 
ly assumed as if the: plaintiff was the successor 
of Ananthapadhmanabhan. Jt might be that 
Nagamayya, father of the first defendant, had 
perfected title to the trusteeship by adverse 
possession for over 12 years from 1936, when 
Subbarayalu Chettiar died and the right of 
Ananthapadhmanabhan would have become 
barred on the expiry of 12 years from 1936. 
But the cause of action for the plaintiff to 
claim trusteeship arose on the death of Naga- 
mayya, who was the seniormost male mem- 
ber after the death of Ananthapadmanabhan 
and, therefore, on the death of Nagamayya, 
the plaintiff, who is admittedly the seniormest 
male member among the descendants of Nara- 
simhalu Chettiar, became entitled to claim the 
office. The suit was instituted in the year 
1963, and, therefore, the plaintiff's right is 
not barred. 


8. On the death of Nagamayya, the 
first defendant claimed io have. Become the 
trustee. From the facts stated above, it would 
be seen that the first defendant was the usur- 
per of the office as against the tights of the 
plaintiff. Under the terms of the trust deed, 
the plaintiff was entitled to ke in possession 
and management of the trust properties. In- 
asmuch as the possession of the first defendant 
was unlawful, he is liable to render accounts 
to the plaintiff for the period of his posses- 
sion, that is from the time when his father 
died, 

9. In the result, the appeal is allow- 
ed, the decree of the trial Cont is set aside 
and there-will be a decree in favour of the 
plaintiff in the terms prayed for with costs 
in both the courts. The suit was filed in 


(Palaniswamy J.) 
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forma pauperis and as such, we direct the 
first defendant to pay the court-fee payable 
on. the plaint. - 

. Appeal allowed. 





AIR 1974 MADRAS 30 (V 61 C 11) 


PALANISWAMY, J. 


_ The Melur Co-operative Marketing So- 
_ ciety, Appellant v. Salia Maniam and others, 
Respondents. . 


Second Appeal No. 1327 of 1968, D/- 
3-3-1972. 

x Index Note :— (A) Transfer of Property 

Act (1882), Section 54 — Payment of price 
is not necessarily essential for completion of 
sale. . 

Brief Note:— (A) If the intention is that 
title should pass on registration, the sale is 
complete as soon as the deed is registered, 
whether the price has been paid or not. The 
purchaser is entitled to sue for possession al- 
though he has not paid the price. 

c : (Para 7) 


Cases Referred: Chronological Paras 


AIR 1949 Pat 364 = ILR 27 Pat 122, 
Md. Murtuza Hussain v. Abdul Rah- 


man 
AIR 1920 Mad 164 = ILR 43 Mad 
_ 712, Krishnamma v. Mali o 6 
AIR 1919 Mad 168 = 36 Mad LJ 313 
(SB), Kandasami Pillai v. Ramaswami . 
Mannad a 6 
(1913) ILR 36 Mad 8 = 21 Mad LJ 
800, Subbayar v. Moniam Subramania . 


Iyer . 
(1906) 16 Mad LJ 524, Govindammal 

v. Gopalachariar _ 
(1904) 14 Mad LJ 493 = ILR 28 Mad 

124, Ramalinga Mudali v. Aiyadorai - 


ainar 
(1895) ILR 18 Mad 61, Sangu Iyer v. 
Cumarasami Mudaliar 


JUDGMENT:— The fourth defendant 
in O. S. No. 335 of 1965 on the file of ‘the 
District Munsif, Melur, is the appellant in 
this second appeal. The suit properties con- 
sisting of three items of wet lands belonged 
to the ‘first defendant Nainammal. The first 
defendant bas three sons, and they are, Mas- 
than (the second defendant), Manian and 
minor Mohammed Uthirif. Though her sons 
had no title to the properties, a sale deed 
was written on 18-3-1955 (Ex. A-1) in which 
the vendors were the first defendant and her 
three sons, the first defendant acting for her- 
self and as guardian of the said minor. But 
the document was signed only by the first 
defendant for herself and as guardian for 
her minor son and the second defendant. 
The sale was for Rs. 2450. The document 
inter alia recited that the vendors had receiv- 
ed Rs. 530 on the date of the execution of 
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” Ex. P-8, 
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the sale deed and that the balance of the 
consideration, namely, Rs. 1,900, would be 
Teceived in the presence of the Sub-Registrar 
at the time of the registration of the sale 
deed. On 16-5-1955, the first defendant issu- 
ed the notice Ex. B-1 to the plaintiff stating 
that the agreement was that the sale should 
be completed within a week after the execu- 
tion of the sale deed, that the first defendant 
was ready and willing to have the document 
registered on receipt of the balance of the 
consideration and that the plaintiff should 
pay the said balance at the time of the 
Tegistration of the document and complete 
the transaction. On 16-7-1955, the plaintiff 
presented the document before the Sub-Regis- 
trar, Melur. Notices were issued to defen- 
dants 1 and 2, who appeared before the Sub- . 
Registrar and admitted execution, but stat- 


-ed that inasmuch as the plaintiff was not 


willing to pay the sum of Rs. 1900 they 
were not willing for the registration of the 
document. Inasmuch as execution was ad- 
mitted, the Sub-Registrar registered the do- 
cument on 18-7-1955. On that date itself, the 
first defendant purported to cancel the sale 
deed Ex. A-1 by executing the cancellation 
deed Ex. B-7. On 10-9-1957, she executed 
a usufructuary mortgage over the suit pro- 
perties in favour of the third defendant under 
On 7-12-1962 she sold the suit 
properties in favour of the fourth defendant, 
the appellant herein, under Ex. B-10, direct- 
ing discharge of the aforesaid debt. The 
plaintiff laid this suit on 29-9-1965 praying 
for a declaration of his title to the suit pro- 
perties and for recovery of possession of the 
same with mesne profits. He contended that 
he did not pay the balance sale considera- 
tion and dispute was raised with regard to 
the title by one Jamal Mohideen and that 
he was prepared to deposit the balance of 
the sale consideration. He also stated that 
though he was put in possession of the pro- 
perties, he was dispossessed by the defendants 
in August, 1958. 


2. The suit was 


resisted mainly by 
the fourth defendant 


contending inter alia 


. that title did not pass in favour of the plain- 


tiff as the intention was that payment of the 
entire consideration was condition prece- 
dent for conferment of title on the plaintiff 
and that as the plaintiff: failed to pay the 
amount in spite of demand by the first de- 
fendant, the first defendant was competent to 
execute the sale in favour of the fourth de- ` 
fendant, } 

3. The trial Court accepted the de- 
fence of the fourth defendant and dismissed 
the suit. The lower appellate Court took a 


- different view holding that non-payment of 


the balance of consideration was not 
material and did not affect the passing of 
title in favour of the plaintiff and that title 
passed in favour of the plaintiff on the exe- 
cution of the sale deed and registration there- 
of. In that view, the suit was decreed with 
costs, and the appellate Court directed the 
trial Court to determine the mesne profits 


1974 


claimed by the plaintiff. 
directed against that decision. 


The app-zal is 


4, The only question that arises for 
consideration is whether, under the terns of 
Ex. A-1, the intention of the parties was that 
payment of the entire consideration was the 
condition precedent for the passing of title 
in favour of the plaintiff or whether, in spite 
of non-payment of the balance of sale corsi- 
deration, the intention wzs that title siould 
pass to the plaintiff. “Sale” is defined in 
Section 54 of the Transfer of Property Act 
as a transfer of ownership in exchang= for 
a price paid or promised or part -pad or 
part-promised. On behalf of the appellant, 
Mr. Gopalaratnam contended that under <he 
terms of Ex. A-1, the intention was that only 
on payment of the entire sale consideration 
title should pass. The document is in Tamil. 
In the preamble portion, after referrirg to 
the parties to the document, it is :tated 
that these lands were conveyed by sake on 
the date of the execution. The expressicn is: 


“Nanjai sthalangalai naladhu the thtyil 

thangalukku kirayam seydhu koduthu trugai- 
yai petrukkondadharku vibaram.” 
Then follows the recital that on the date of 
the execution, the executants had received a 
sum of Rs. 530 in cash. Then follows the 
recital regarding the balance of cons:dera- 
tion: 

“Ippathiram rigister seydhu kodukkempo- 
dhu maharashtra sub-registrar avargal mun- 
baka nangal rokkm petrukkolvadhu Ru 1900.” 
Then, the document says that in that way 
the sum of Rs. 2450 is received and that the 
vendee is entitled to enjoy the property with 
absolute powers of alienation. The recital is: 

“Nanjai sthalangalai thangal indru mu- 
dhal avaigalukku undana jalatharupisana 
nidhi nukoba mudhaliya sarya sudharcthira 
pathiyathudan thangal ivvidam pol zandu 
anubavithu kolveergalagavum.” 

5. The question is whether, having 


regard to the foregoing rezitals, the intention 
was that title should pass to the plaintiff only 
on payment of the entire sale considerztion. 
Mr. Gopalaratnam cited some authoritizs to 
show under what circums-ances title can be 
taken to pass. In Sangu Iyer v. Cnmara- 
sami Mudaliar, (1895) ILR 18 Mad 41, A 
had executed a sale in favour of B a vegis- 
tered conveyance, but no consideration was 
in fact paid. A retained possession of the 
land and subsequently sold it to C and E and 
delivered possession to them. C and D dis- 
charged the mortgage which was to have ben 
paid off by B. In the interval between <hese 
two transactions, the plaintiff purchased the 
land from B and he alleged that the persons 
in possession had executed a lease deed in 
his favour. It was held that his claim could 
not prevail as against C end D. That B a 
short judgment in which the effect of tne 
sale was not considered. The decision was 
based upon the fact that the alleged ‘ease 
was found to be forgery, and the learned 
Judges held that to permit the plainti¥ to 
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succeed would mount to perpetuation of 
fraud. Therefore, that decision is of no help 
so far as’ this case is concerned. In Rama- 
linga Mudali v. Aiyadorai Nainar, (1904) 14 
Mad LJ 493, the consideration for the trans- 
action was the offer of the purchaser to give 
his daughter in marriage to the vendor. The 
marriage did not come off, although the do- 
cument was registered. ` It was held that 
mere registration, without reference to other 
circumstances cannot operate to transfer the 
property comprised in the instrument. On 
facts, that decision is not applicable to this 
case. In Md. Murtuza Hussain v. Abdul 
Rahman, AIR 1949 Pat 364, the document 
recited receipt of consideration. But the evi- 
dence established that consideration was not 
in fact paid. It was held that evidence was 
admissible to contradict receipt of considera- 
tion and that the passing of title depended 
upon the passing of consideration. None of 
the Madras decisions is cited in that case. 
Having regard to the peculiar facts of that 
case, it was held that the intention was that 
passing of title depended upon the passing 
of consideration. 


6. In Govindammal v. Gopalachariar, 
(1906) 16 Mad LJ 524, there was a prior sale 
in favour of one of the defendants and the 
vendor subsequently purported to sell the 
same property in favour of one of the plain- 
tiffs. On the strength of the subsequent con- 
veyance, the plaintiffs laid the suit. The con- 
current finding was that the price that was 
fixed to be paid by the defendant at the 
time of the registration of the document was 
not in fact paid, and that as a matter of 
fact the defendant had paid nothing for the 
sale. On that account, the Courts below 
gave a decree for the plaintiffs. In reversing 
this decision, the Bench observed— 

“It is clear that under the provisions of 


‘Section 54 of the Transfer of Property Act, 


there was a valid sale of the land to the 
third defendant under Ex. I and this sale 
deed was registered as then required. All the 
reported decisions are to the effect that such 
a sale is a completed transaction notwith- 
standing that the price agreed upon at the 
time of execution has never been paid......... 
The first defendant could no doubt bring 
a suit against the third defendant for pay- 
ment of the price fixed for the land, but it 
must be held that the plaintifs have no re- 
cred whatever as against the third defen- 
ant.” 


In Subbayar.v. Moniam Subramania Tyer, 
(1913) ILR 36 Mad 8 the suit was-to set - 
aside a sale deed on the ground that the 
sale deed was not supported by consideration. 
The relief was not based upon the ground 
that the sale was obtained by coercion or 
undue influence or any such invalidating cir- 
cumstances. It was held that the plaintiff 
was not entitled to the relief. The Bench 
observed at page 9: 

‘£ the transfer of ownership of the 
land by sale is effected on the execution and 
registration of the conveyance even theugh 
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the price be not paid, so I think I may say 
that where the title passes on failure of con- 
sideration or on failure to pay the agreed 
purchase money the remedy of the vendor is 
- not to have the deed of sale set aside, but 
to. recover the purchase money.” 


A Full Bench of this Court in Kandasami 
Pillai v: Ramaswami Mannadi, 36 Mad LJ 
313 = (AIR 1919’ Mad 168) (SB) had to con- 
sider a case of a lease transaction. In that 


case it was a part of the terms of the lease 


deed that the lessee should discharge a prior 
hypothecation on the land. It was found 
that this was not in the nature of a condi- 
tion precedent, but was merely a concurrent 
covenant with the other obligations of the 
parties to the document. The Full Bench 
held that the creation of a present demise 
involved the right to immediate possession by 
the person to whom‘ the demise | was 
made, unless it could be shown that any of 
the stipulations imposed upon him for per- 
formance was in the nature of a condition 
precedent. Following this decision, Bench of 
this Court in Krishnamma v. Mali, ILR 43 
Mad 712 = (AIR 1920 Mad 164), held that 
a vendee -who has not -paid the purchase 
money for the lands bought by him, is en- 
titled to a decree against the vendor for pos- 
session of such lands and that the.Court can- 
not make the decree conditional on payment 
of the: purchase money, 
payment of the price to the defendant in the 
. vendee’s suit. 


7. The principle deducible from the 
foregoing decisions is that payment of the 
price is not necessarily a sine qua non to the 
completion of the sale. If the intention is 


that the property should pass on registration, . 


the sale is complete as’soon as the deed is 
registered, whether the price has been. paid 
or not. Then the purchaser is entitled to sue 


for possession, although he has not paid the - 
price. This would follow from the words- 


of Section 54 “price paid - or promised op 
part paid or part-promised.” If the price is 
not paid, the seller on that account cannot 
repudiate the sale and his only remedy is to 
sue for the price or the balance of the price 
unpaid. Applying this principle, it would 
- follow from the terms of Ex. A-1 in the ins- 
tant case that the intention of the parties 
was that title should pass to the plaintiff, 
though it was one of the terms of ‘the con- 


tract that the balance of:sale consideration, ` 


namely, Rs. 1900 ‘should be paid by the 
plaintiff to the vendor at the time of the-re- 
gistration of the sale deed. But such pay- 
ment is not a condition precedent for 
passing of title as would be seen from a 
reading of all the recitals. Mr. Gopalarat- 
nam contended that the intention of the par- 
ties should be gathered not only from the 
terms of sale deed but also from the subse- 
quent conduct, and he referred to the notice 
Ex. B-1 issued by the first defendant to the 
plaintiff on 16-5-1955 in which she stated 
that the sale should be completed within a 
week from the date of the execution of the 
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nor can it decree. 


the 


ALR, 


sale -deed by paying the balance of considera- 
tion. He submitted that the lower appellate 
Court failed to take note of this circum- 


stance. I do not think that this criticism is’ 


justified. The lower appellate Court has 


_ considered the terms of Ex. A-1 in the first 


instance and observed that from the terms 
it is clear that the intention was that the 
passing of title did not depend upon the pay- 
ment of entire consideration. -An argument 


‘appears to have been advanced before the 


lower appellate Court that the subsequent 
conduct of the parties should also be consi- 
dered. In dealing with that aspect, the lower 
appellate Court has referred to the notice 
Ex. B-1 in paragraph 6 of its judgment and 
ultimately held that title did pass to the 
plaintiff on the execution of the ‘sale deed. 
Tt may also be noted in this connection that 
the case, as put forward in Ex. B-1, name- 
ly, that the agreement was that the sale 


‘Should be completed within a-week after exe- 


cution by payment cf the balance of the con- 
sideration, does not find a place in the can- 
cellation deed (Ex.-B-7). No evidence was 
also let in in that respect. When the terms 
of Ex. A-1 are clear, it is not permissible to 


: go beyond the terms thereof to find out the 


intention of the pariies. As already pointed 
out by me, the:terms do not warrant thé con- 
clusion that-the payment of entire considera- 
tion was a condition precedent for the pass- 


_ing of title. The lower appellate Court was, 


therefore, right in holding that title passed 
notwithstanding the fact that the plaintiff did 
not pay Rs. 1900, which he agreed to pay 
before the Sub-Registrar. ` 

8 In the result, the appeal fails and 
is dismissed. In. the circumstances, I make 
no order..as to costs in this appeal. No leave. 


` Appeal dismissed. 





AIR 1974 MADRAS 32 (V 61 € 12) 
GOKULAKRISHNAN, J. 
_ Sampathammal, Petitioner v. Veerammal 
and others, Respondents. ae 
Civil Revn. Petn. No. 339 of 1973, 
D/- 30-3-1973 against order of City . Civil 
J., Madras in I. A. No. 652 of 1972. 
Index Note:— (A) Partition Act (1893 


) 
-§. 3 — -Indivisible property ordered to be 


sold in auction — Application by one -sharer 
to purchase property for value that may be 


fixed by Commissioner should be entertained, 
; (@ara 1) 
Cases Referred : Chronological Paras 


AIR 1973 SC 643 = 1972 SCWR 540, 
, Ramamurti Iyer v. Raja V. B. Rao 1 


T. C. Govindaswami, for Petitioner; B. 
Thanikachalam and N. Lakshmanan, for Res- 
pondeénts. $ . 

ORDER :— This revision petition is filed 


against the order of the first Asst. Judge, — 


GQ/JQ/D10/73/JHS 


J 
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City Civil Court, Madras, passed in I. A. 
No. 652 of 1972 in O. S. No. 2435 of 1969 
on 5-12-1972. In and by the said order the 
learned Judge has directed the suit proper-y to 
be sold. It is clear from the records that 
there is a petition by the plaintiff, to the 
effect that a Commissioner should be ap- 
pointed to sell the property and divide the 
Sale proceeds into four equal shares inas- 
much as the property is not divisible. The 
Commissioner has also filed a report stating 
- that the property is not divisible and tence 
it has to be sold in public auction. ence 
I do not think that the Court below ha: not 
applied its mind before ordering the sale. 
Nevertheless, the petitioner herein alleges 
that, subsequent to the order of sale and be- 
fore it could take place, she has filed a peti 
tion under Section 3 of the Partition Act 
for the purpose of purchasing the property 
herself after the Court valuing the price of 
the property by appointing a Commissioner. 
This is a substantive right that a sharer can 
get especially in a partition suit. Secticns 2 
and 3 have been introduced in the Partition 
Act as observed in Ramamurti Iyer v. Raja 
V. B. Rao, 1972 SCWR 540 = (AIR 1973 
SC 643), for the purpose of preventing the 
property falling into the hands of third par- 
ties if that can be done in a reasonable man- 
ner. Since the petitioner has filed a petition 
under Section 3, for the purpose of purchas- 
ing the property for the value: that may be 
fixed by the Commissioner, it is but fair that 
an opportunity must be given to the peti- 
tioner herein for the purpose of purchasing’ 
the property herself. No doubt, it is alleged 
by the learned counsel for the- respondents 
herein, that there are no bona fides in this 
petition made by the petitioner inasmuch as 
she wants to delay the sale of the property 
as long as possible. Whatever it may be, 
with a direction to the trial Court to dispose 
of this matter before this side of the raca- 
tion, this civil revision petition is allcwed. 
The learned First Assistant Judge is directed 
to hear the petition, I. A. No. 973 of _973, 
immediately and pass an order in accordance 
with the provisions of Section 3 of the Par- 
tition Act. There will be no order as to 

costs in this revision petition. 
Revision allowed. 





AIR 1974 MADRAS 33 (V 61 C 19 
V. RAMASWAMI, J. 
K. Ramakrishna Pillai, Appellant v. 
P. Ponnayan Nadar, Respondent. . 
Second Appeal No. 1715 of 1971, D,- 1- 
2-1973, against decree of Dist. J., Kaiya- 
Pran at Nagarcoil, in App. No. 409 of 


Index Note:— (A) Tort — Damages — 
Measure of. f 

Brief Note:— (A) The normal measure, 
of damage in case of a tortious act is the 
IQ/JQ/D987/73/LKK._. 
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K. Ramakrishna v. P. Ponmayan (V. Ramaswami J.) 
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value of the article at the place of damage 
at the time of damage, which is ascertained 
at the replacement cost of the thing lost; 
Where no market exists in which such prices 
can be ascertained, and where the damage 
to the lost property is found to be such as 
could not be repaired the plaintif would be 
entitled to the replacement cost of’'the lost 
property. (Para 2) 


P. Anantha Krishna Nair and T. R. Raja- 
gopalan, for Appellant; S. Padmanabhan, for 
Respondent. 

JUDGMENT:— The defendant is the 
appellant. The suit was filed by the respon- 
dent for the recovery of a sum of Rupees. 
4852 as damages, caused by the defendant to 
the plaintiff’s lorry. The defendant was 
found by both the Courts below guilty of 
wilfully cutting the five: tyres of the lorry 
and breaking three headlights, two parking 
head lights, wind screen glass and the rear 
light of the plaintiffs lorry. Though the 
learned counsel for the appellant argued 
against this finding, it being a question of fact 
I am unable to interfere with that finding. 
The plaintiff claimed Rs. 3100 for replace- 
ment of the: five tyres and Rs. 1742, for da- 
Mages caused to the lights and wind screen. 
There is no dispute-in this second appeal re- 
lating to the damages allowed for the lights 
and the wind screen. It is in evidence that 
the tyres which were cut by the defendant 
were not new tyres, but at the time of da- 
mages their buttons were almost half worn 
out. It is also in evidence that the damages 
caused to the tyres are such that they could 
not be restored to the original condition and 
could not be. further used. There was no 
evidence as to what would be the value of 
the old tyres at the time when they were 
damaged. But the plaintiff let in evidence 
to prove the price of five new tyres and this 
has been found to be Rs. 3100. The Courts 
below have decreed the suit for Rs. 3100 for 
damages caused to the -tyres. The learned 
counsel for the appellant contends that the 
plaintiff is entitled to only damages for the 
loss sustained and not a restitution of the 
tyres themselves. ‘According to the learned 
coutisel, the plaintiff would be entitled only 
to the depreciated value of the tyres as on 
the day when the damage was caused and 
not entitled to a replacement value as has 
been decreed by the Courts below. Normally, 
only in the case of conversion the market 
value of the thing lost is given as damages. 
But in the case of a tortious act the plain- 
tiff would be entitled to full compensation 
for restoring the thing damaged to its origi- 
nal condition. But the difficulty arises in 
cases where the restoration of the thing da- 
maged to its original condition is not pos- 
sible. In Winfield -on Torts, 7th Edn. at 
page 789 we find the following passage: 

“Where property is totally destroyed as 
a result of the defendant’s tort the normal 
measure of damage is its value at the time 
and place of the destruction and this is so 
even if the plaintiff has only a limited inter- 
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est in the property destroyed. In principle 
the plaintiff is entitled ta such a sum of 
money at the price prevailing at the date of 
destruction and where no market exists in 
which such prices can be ascertained, the 
tendency is to look to replacement cost.” 


2. It is seen from the ~ passage that 
though -the normal measure of damage is the 
value of the article at the time of damage, 
normally such damage is ascertained at the 
replacement cost of the thing lost where no 
market exists in which such prices can be 
ascertained. In this case, though. the tyres 
Jare stated to be very old, there is no evi- 
dence as to what would have been its value 
at the time when it was damaged. But, hav- 
ing regard to the finding that.the damage 
was such as the tyre could not be put to. its 
original condition and could not be repaired 
also with reasonable safety, the plain- 
tiff would be entitled to the replacement cost 
of the tyres. There is no dispute that if the 
plaintiff is entitled to the cost of new tyres, 
the sum of Rs. 3100 awarded by the Courts 
below is correct, since in- matters of this kind 
especially old tyres’ depreciated value at the 
time when the damage was caused could not 
be ascertained with any amount of reason- 
able certainty, the plaintiff would be entitled 
‘to the value of the new tyres. The. second 
appeal therefore fails and it is dismissed. 


There will be no order as to costs. No leave. 


Appeal‘ dismissed. 
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KAILASAM, J. 


Sivathi Ammal, Petitioner ‘v. Arulayee 
Ammal and .others, Respondents. 


- Civil Revn. Petn. No. 2124 of 1972, 
Dj- 18-12-1972. ae 
Index. Note:— (A) Civil P. C. (1968), 
Order 21, Rule 72 — Permission to decree- 
holder to bid and set-off — Absence of- any 
bidders in prior two sales cannot be a con- 
dition precedent. i i 
Brief Note:— (A) There is no: authority 
either in the Civil Procedure Code or in the 
Civil Rules of Practice for the proposition 
that leave to bid can only be granted on the 
third occasion, if there were no bidders on 
the earlier two occasions. All that is required 
in law is that the Court should be extreme- 
ly cautious in granting permission and that 
it should be satisfied ‘that -an advantageous 
sale cannot otherwise be had than by grant- 
ing leave to the decree-holder. (1900) ILR 
23 Mad 227 (PC), Relied on. 
H (Para 4) 


(The sale was, however, not upheld. in 
this case on the ground that the upset price 
was teduced to Rs. 8000/- from Rs. 10,000/- 
without’ notice to the judgment-debtor.) 
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Sivathi Ammal v. Arulayee Ammal (Kailasam J.) 


A.T. R. 


Cases Referred: Chronological Paras 
(1971) 84 Mad LW 189,. Venkalammal 
_ Vv. Jankiammal : 
AIR 1970 Mad 357 = 82 Mad LW 627, 
Sushila v. Saraswati Ammal 
(1969) ‘CRP’ No. 239 of 1969 (Mad), 
N. T. P. Muthusami Mudaliar v. 
Family: Manager Palanivelu 4 
AIR 1950 Mad 392 = (1950) 1 Mad 
LJ 111, Varadarajulu Pillai v. Chenda- 
podinanniar _ . 3, 4 
(1900) TER 23 Mad 227 = 27 Ind App 
17 (PC), Md. Mira Ravuthar v. 


Saooasi Vijaya Raghunatha Gopalar 3, 4 
(1889) ILR 16 Cal 132, Sheonath Doss ` 
v. Janki Prosad Singh 3, 4 


A. Venkatesan, for Petitioner; T. Vadi- 
vel, for K. Parasaran, for Respondents. 


ORDER:— This petition is filed by the 


judgment-debtor against the order of the 
learned District Munsif of Paramakudi in 
E. A. 366 of 1972 in E. P. 27 of 1972 in 


©. S. No. 163 of 1963. E. A. 366 of 1972 
was filed by the respondents herein for per- 
mission to bid and ‘set off. The suit is one 
for partition and the decree-holders are en- 
titled to certain shares and as the judgment- 
‘debtor’ committed default in payment of cer- 
tain money which she was directed to pay 
to equalise her shares, the execution petition 
“was taken. In granting leave to the respon- 
dents herein to bid and set off, the Court 
considered the upset price. In the counter 
to the execution petition the judgment-debtor 
stated that the property is worth Rs. 10,000. 
In the application for permission to bid and 
set off, the judgment-debtor ‘stated that the 
property was worth Rs. 12,000. The Court 
declined to accept that there was any in- 
crease in the value. It observed that ‘it has 
been ordered in the execution petition that 
the ‘bid has to be begun from the ‘defendants’ 
value viz, Rs. 10,000.” The lower Court held 
that as there were no bidders on the first oc- 
casion, the judgment-debtor would not be 
prejudiced by -granting permission to the 
decree-holder to bid and set off. 


- 2 The learned counsel for the peti- 

tioner, judgment-debtor submitted that it has 
been the established practice to grant per- 
mission to the decr2e-holder to bid and set 
off only if there were no bidders in the 
prior two sales. Order XXI, Rule 72 (i) 
provides— nots : 


“No holder of a decree in execution of 
which property is sold shall, without the ex- 
press permission of the .the Court, bid for 
or purchase the property.” 


Sub-rule ,(2) provides that where. a decree- 
holder purchases with such permission the 


purchase money and the amount due on the - 


decree may be set off. _Sub-rule (3) provides 
that where the decree-holder -purchases by 
himself or through another, without such per- 
mission, the court may set aside the sale and 
direct the costs of the application and any 
deficiency of price which may happen on the 
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resale and all expenses ta be paid by the 
decree-holder. Rule 199 (1) of the Civil 
Rules of Practice provides— 

“An application for leave to bid a: the 

sale shall be supported by an affidavit sctting 
forth any facts showing that an advamtage- 
ous sale cannot otherwise be had........- 
Tt will be seen that Order XXI, Rule 72, as 
well as Rule 199 of the Civil Rules of ?rac- 
tice safeguards the interests of the judgment- 
debtor. The Court itself is bound to consi- 
der the facts of the case and grant pe<mis- 
sion to the decree-holder to bid or purchase 
the property. In doing so, the Court will 
have to be satisfied that unless by graating 
permission to the decree-holder, an advanta- 
geous sale cannot otherwise be had. Ir has 
been held that though Order XXI, Rule. 72, 
C. P. C. and Rule 199 of the Civil Rules of 
Practice do not provide for notice to the 
judgment-debtor,.it is necessary that the udg- 
ment-debtor should be given notice-in order 
to enable the Court to satisfy itself thet an 
advantageous sale cannot otherwise be had 
and to decide whether permission should be 
granted to the decree-holder or not. It is ex- 
pected that great caution: should be exercis- 
ed by the Court before leave is granted to 
the decree-holder to bid and set off. 


3. In Seonath Doss v. Janki Prosad 
Singh, (1889) ILR 16 Cal 132, it was helc that 
permission to a mortgagee to bid should e 
very cautiously granted and, only when it is 
found, after proceeding with a sale thet he 
purchased at an adequate price can be fcund, 
and even then, only after some enquiry as 
to whether the sale proclamation has been 
duly published. The two safeguards insisted 
upon by the Calcutta High Court are that 
the Court should be satisfied that no -pur- 
chaser at an adequate price can be found 
and that the sale proclamation has been duly 
published. The decision was considerec by 
the Privy Council in Md. Mira Ravuther v. 
Savvasi Vijaya Raghunatha Gopalar, (£909) 
ILR 23 Mad 227 (PC). It observed ‘Indeed 
it laid down such conditions as would make 
the granting of leave a very rare thing ins- 
tead of being, as their Lordships believe it 
is, a very common ‘thing.” The conditions 
laid down by the Calcutta High Court were 
not accepted by the Madras High Court. In 
Varadarajulu Pillai v. Chendapodi Namniar 
(1950) 1 Mad LJ 111 = (AIR 1950 Mad 

. 392), Krishnaswami Nayudu J. observec as 
follows:— 


“Though I am not in entire agreement 
with the conditions laid down by the learned 


- Judges in the Calcutta case...... I am however 


of opinion that the power to grant leave to 
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bid must be cautiously exercised and urless _ 


the Court is satisfied from the circumstamces 
shown in the affidavit that otherwise an ad- 
vantageous sale could not be obtained, no 
such leave should be granted.” 

The view of the learned Judge is strictly in 
accordance with the requirements of O. XXI, 
R. 72, C. P. C. and Rule 199 of the Civil 
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Rules of Practice. The condition is that be- 
fore granting leave to bid the Court must 
be satisfied. from the circumstances stated in 
the affidavit that otherwise an advantageous 
sale could not be obtained. It must be not- 
ed that the learned Judge has not laid down 
that leave to bid should not be granted on 
the first- occasion itself. i 


4. In. C. R. P. No. 239 of 1969 (Mad) 
NTP Muthusami Mudaliar v. Family Mana- 
ger Palanivelu, Ramaprasada Rao J. refer- 
Ting to the above decision of Krishnaswami 
Nayudw J. observed— 


“I, however, make it clear that such 
leave granted to him shall be availed of by 
him if there are no bidders on two consecu- 
tive sales held in respect of the attached pro- 
perty; on the third occasion, and if there 
were no bidders on the two prior times, then 
the respondent pursuant to the leave secured 
by him in the Court below can bid and set 
off the decree amount. as against the ultimate 
sale price.” z 
The above direction was in respect of the 
particular case. It is difficult to construe 
the passage as laying down the law. There 
is no authority either in the Civil Procedure 
Code, or in the Civil Rules of Practice or 
in the decision im (1950) 1 Mad LJ 111 
(AIR 1950 Mad 392), for the proposition 
that leave to bid can only be granted on the 
third occasion, if there were no bidders on 
the earlier two occasions. All that is requir- 
ed in law is that the Court should be extre- 
mely cautious in granting permission and 
that it should be satisfied that an advantage- 
ous sale cannot otherwise be had than by 
granting leave to the decree-holder. The con- 
ditions that are nct iaid down in the Civil 
Procedure Code or in the Civil Rules of 
Practice, cannot be insisted upon, when the 
requirements of the law are satisfied. In fact, 
this was the view held by the Privy Council 
in (1900) ILR 23 Mad 227. It observed that 
the conditions laid down in (1889) ILR 16 
Cal 132 are drawn from English practice, 
partly from cases in which the applicant was 
a trustee’ or solicitor for the debtor and they 
are applicable to a system under which the 
decree-holder has the conduct of the sale. 
The Privy Council observed that the Civil 
Procedure Code clearly throws cn the Court 
the whole responsibility of conducting the 
sale. In conducting the sale, the responsibi- 
lity of the Court is to see that the re- 
quirements of the law are satisfied. 

. 5. The learned counsel for the peti- ` 
tioner also brought to my notice a recent 
decision of this Court in Venkatammal v. 
Janakiammal; (1971) 84 Mad LW .189, where 
Ramanujam, J. referred to’ the decision in 
Susila v. Saraswathi Ammal, AIR 1970 Mad 
357, where it was held that a Court fixing 
an upset price is not under an obligation to 
issue notice of fixation of upset price or of 
alteration thereof to the judgment debtor and 
observed that the rationale of that decision 
cannot be applied to the case where the 
decree-holder has been given permission to 
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bid in the first place contrary to the esta- 
blished practice. The learned Judge proceed- 
ed to observe that the dectee-holder should 
not have been granted permission to bid and 
set off even in the first sale, without there 
being any special circumstance in the case. 
The learned Judge does not rule out, permis- 
sion being granted on the first occasion itself 
if there are special circumstances. It is a 
tule of caution that normally leave should 
not be granied on the first occasion because 
the Court will have an opportunity to know 
the facts about the nature of the bid, the value 
of the property etc., which would enable it 
to decide whether it should grant permission 
to the decree-holder to bid and set off, or 
not. 
as laying down that if a Court, after having 


exercised caution and satisfied itself that it 


would be advantageous to the judgment- 
debtor to grant permission to the decree- 
holder to bid and set off, a sale should be 
found to be illegal, as the decree-holder had 
been given permission to bid and set off on 
the first occasion itself. i 


6. In this case, on the first occasion, 


there were no bidders and leave was granted 
on the second occasion, after taking into ac- 
count the adequacy of the upset price fixed 
and after giving notice to the judgment-debtor 
and hearing him. -In-law, therefore, there is 
nothing illegal in the lower' Court granting 
leave to bid and set off. ; 
7. Still, the sale cannot be upheld. In 
the first paragraph of its judgment, the lower 
Court has stated that it has been ordered in 
the execution petition that the bid has to be 
begun from the defendants’ value viz. Rupees 
10,000/-. This amount is in accordance with 
the valuation given by the judgment-debtor 


herself in her counter to- the execution peti- 


tion. But the property was scid with the upset 
price fixed at Rs. 8,000/- and the property 
was knocked down for Rs. 8,000/- in favour 
of the decree-holders. From the affidavit of 
the petitioner, it appears that the upset price 
was reduced to Rs. 8,006/- on 25-7-1972 with- 
out notice to the petitioner. It is difficult to 
perceive under what circumstances, the upset 
price which was confirmed at Rs. 10,000/- 
was reduced to Rs. 8,000/- on 25-7-1972. No 
sale was held in the meantime and the vali- 
dity of the grant of leave 10 bid to the decree- 
holder fixing the upset price at Rs. 10,000 is 
shaken by the upset price being reduced to 
Rs. 8,000/-. In these circumstances, this peti- 
tion is allowed and the sale is set aside. 
There will be no order as to costs. : 


Revision allowed. 


Rajamani Ammal y. Bhoorasami (Ramanujam J.) 


But this decision cannot be understood ` 


A ILR. 


AIR 1974 MADRAS 36 (V 61 C 15) 
RAMANUJAM, J. 


Rajamani Ammal, Appellant v. Bhoora- 
sami Padayachi and another, Respondents. - 

Second Appeal No. 1390 of 1970, DJ- 
21-11-1972 against decree of Sub. J. Chidam- 
baram in A. S. No. 38 of 1969. 


Inglex Note :— (A) Contract Act (1872), 
Ss. 16 — Presumption of undue influence aris- 
ing out of fiduciary relationship — Instance 
of. 

Brief Note :— (A) The defendant obtain- 
ed a release deed from his sister who was 
in his care and control immediately after her 
attaining majority. The girl was not educat- 
ed, was unmarried and had no independent 
advice. She signed the deed without know- 
ing its conlents. On these facts held the 
document was vitiated by exercise of undue 
influence. AIR 1961 Mad 190, Rel. on 

(Para 9) 

Index Note:— (B) Limitation Act (1963), 
Art. 59 — Suit to set aside an instrument ob- 
tained by undue influence — Instrument is 
voidable and suit to set it aside must be 
brought within three years from its date — 
(Contract Act (1872), S. 19-A). (Para 10) 


Cases Referred: Chronological Paras 
AIR 1961 Mad 190 = (1960) 2 Mad 
LJ 355, Abdul Mallick Saheb. v. 
Md. Yousuf Sahib l 
AIR 1945 PC 54 = 72 Ind App 21, 
Ramachandra v. Laxman - 
AIR 1939 Rang- 278 = 1940 Rang 
LR 35, Mariam Bibi v. Cassim Ebrahim 6 


~ AIR 1934 PC 130 = 61 Ind App 224, 


Someshwar Dutt v. Tribhawan Dutt 10 
AIR 1934 All 507 = 1934 All LJ 817, 


Mt. Azizunnissa v. Siraj Husain - 19 
AIR .1928 Mad 6 = 53 Mad LJ 842, 

Narayanadas v. Bucharaj “ 8 
(1844) 7 Beav 551 = 13 LJ Ch 380, . 

Archer y. Hudson 8 


T. R. Ramachandran and T. K. Raja- 
gopalan, for Appellant; V., Krishnan and P. 
Veeraraghavan, for Respondents. 

JUDGMENT :— The plaintiff is the ap- 
pellant. She filed a suit for a declaration of 
her title to the suit properties consisting of 
8 items and for possession of the same from 
the defendants: with mesne profits. The plain- 
tiff claimed that the suit proverties originally 
belonged to her mother Alamelu Ammal, she 
having purchased the -same with her own: 
funds from one Venkatachala Padayachi under 
a sale deed Ex. A.2 dated 8-4-1935 for a 
sum of Rs. 500, that the plaintiff has become 
the stridhana heir of her mother, and 
that as the plaintif was a minor 
at the time of her mother’s death her 
father Kannusami Padayachi and after his 
death the first defendant, her brother, had 
been managing the suit properties on her be- 
half. The plaintiff alleged that neither her 
fa‘her, Kannusami Padayachi nor her brother, 
the first defendant, had any right or interest 
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over the suit properties, but that taking ed- 
vantage of the fact that the plaintiff had 
just attained majority, the first defendant cb- 
tained a registered release deed Ex. A-7, 


. dated 7-9-1957, by exercise of coercion aad 


undue influence. The plaintiffs case is that 
the said release deed Ex. A.7 is void aad 
inoperative, that the first defendant, taking 
advantage of the said release deed purport- 
ed to have been executed by the plaint ff, 
had sold items 3 and 6 measuring in the 
ageregate 1 acre 11 cents to the third defen- 
dant, that similarly second defendant also is 
an alienee of some of the suit items, trat 
the alienations made by the first defendant 
in favour of defendants 2 and 3 are rot 
valid and binding on her, and that, therefore, 


- she is entitled to have her title to the swit 


a 


properties declared and to recover possessi3n 
of the same from the defendants. 


2. The first defendant appeared in 
Court on the first hearing date and endorsed 
on the plaint that the suit might be decre=d 
as prayed for. The second defendant wio 
is a minor acting through her mother as 
guardian remained ex parte. The 3rd defen- 
dant alone contested the suit. He contend:d 
that the suit as framed is not maintainab.e, 
that it is also barred by limitation as it has 
not been filed within 3 years from the date 
of execution of the release dezd by the plaia- 
tiff, that the suit properties were not tie 
stridhana properties of the plaintiff’s mother, 
Alamelu Ammal, that she had no wher- 
withall to purchase the properties, that the 
properties had been purchased by the fist 
defendant’s father, Kannuswami Padayachi 
for the benefit of the family benami in tie 
name of his wife, Alamelu Ammal, that 
Kannuswami Padayachi alone enjoyed tie 
properties in his own right till his lifetime 
and thereafter the first defendant had been 
enjoying the same in his own right and thet, 
therefore, the plaintiff cannot claim any rignt 
in the suit properties. According to the thi-d 
defendant the release deed Ex. A.7 was taken 
by the first defendant from the plaintiff only 
by way of abundant caution and to plaze 
the matter beyond controversy it is binding 
on the plaintiff. He also alleged that he is 
a bona fide purchaser from the first defendaat 
of items 3 and 6 for a consideration of 
Rs. 4500 under Ex. B.5 dated 21-4-1962. 


3. On these pleadings, the trial Court 
considered in the main three issues namely 
(i) whether the sale deed in favour of Alame u 
Ammal, Ex. A.2 was benami for the beneat 
of the joint family as alleged by the 3rd 
defendant; (ii) if Ex. A.2 is not benami, wh2- 
ther the release deed Ex. A-7 dated 7-3- 
1957 executed by the plaintiff is vitiated ty 
misrepresentation, undue influence and coer- 
cion as alleged by the plaintiff and (iii) wh2- 
ther the suit is barred by limitation. Tke 
trial Court held on a consideration of tLe 
evidence on record that Ex. A.2 is not benarai 
for the benefit of the joint family and that 
the suit properties are the exclusive prope-- 


ties of Alamelu Ammal and not that of tke 
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joint family of her husband, Kannuswami 
Padavachi and his son. On the question as 
to whether the release deed Ex. A.7 is vitiat- 
ed by misrepresentation, undue influence and 
coercion, the trial Court expressed the view 
that the same is void and inoperative as it bas 
been brought about by the first defendant by 
exercising undue influence on the plaintiff 
when she was under his charge without any 
independent advice. On the third question 
the trial Court held that the suit as framed 
is not barred by limitation as in its view 
neither Art. 56 nor Art. 58 of the Limitation 
Act of 1963 applied to the facts of this case, 
and that Art. 65 prescribing the limitation 
of 12 years for recovery of possession alone 
applied to the facts of this case. In that 
view the trial Court decreed the plaintiff’s 
suit as prayed for. 


4. On appeal by the 3rd defendant 
in respect of items 3 and 6 alone, the lower 
appellate Court agreed with the view of the 
trial Court on the first question that the suit 
properties have not been purchased for the 
joint family of Kannusami and his son 
benami under Ex. A.2 and that the properties 
were really that of Alamelu Ammal. On 
the second question, however, the lower ap- 
pellate Court held that the release deed 
Ex. A.7 was not vitiated by any misrepre- 
sentation or undue influence that, in any 
event, ‘even if Ex. A.7 is vitiated by 
undue infiuence and misrepresentation, still 
it is only a voidable document which 
has to be set aside within a period of 
3 years, and that the suit not having been 
filed within 3 years from the date of the 
document, it is barred by limitation. The 
lower appellate Court, therefore, not only 
allowed the appeal but dismissed the plain- 
tiffs suit in entirety. 


5. In this second appeal the plaintiff- 
appellant contends that the view taken by 
the lower appellate Court that the release 
deed Ex. A.7 is not vitiated by undue influ- 
ence and misrepresentation and that the suit, 
is barred by limitation cannot be sustained’ 
and that the view of the trial Court in that . 
regard is quite in accordance with law. There- 
fore, it has to be seen whether the finding 
of the lower appellate Court on the questions 
of the validity and binding character of Ex. 
A.7 and of limitation are correct. 

6. As already stated, both the courts 
have concurrently held that the suit pro- 
perties are the separate properties of the 
plaintiff's “mother Alamelu Ammal and not 
that of the joint family. This being a con- 
current finding it has to be accepted and 
therefore, the first defendant must be held 
to have no title to the suit property prior 
to the execution of the release deed by the 
plaintiff under Ex. A.7. 

7. The question whether Ex. A.7 is 
vitiated by undue inftuence has to be con- 
sidered in the light of the following facts. 
The plaintiff was admittedly a minor at the 
time when her mother Alamelu Ammal died. 
She was under the care and custody of her 
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father Kannusami and after his death she 
was being looked after by her brother. the 
first defendant. Admittedly the plaintiff is 
not educated and she is only a markswoman. 
The first defendant has taken Ex. A.7 im- 
mediately after the plaintiff became a major 
and when she was completely under the care, 
protection and control of the first defendant 
without any opportunity of having independent 
advice. It is not in dispute that at the time 
when Ex. A.7 was executed she was unmar- 
ried having just then attained majority. The 
plaintiff has alleged that the first defendant, 
taking undue advantage of the dominant in- 
fluence which he had over her and after mak- 
ing some misrepresentation that the property 
belonged to the joint family, made her sign 
the said release deed, that she did not know 
the contents of the document when she sign- 
ed the same. On these proved and undisput- 
ed facts, the trial Court held that the docu- 
_ment is vitiated by undue influence. But the 
lower appellate Court has chosen to express 
the view that it is not so vitiated. But I am 
of the view that the view of the trial Court 
that the document is vitiated by undue influ- 
ence is correct. 


8. In Narayandoss v. Bucharaj, AIR 
1928 Mad 6, Venkatasubba Rao, J. had ex- 
pressed the view that if there is a relation 
which gives rise to confidence between the 


parties and if the person in fiduciary posi- ' 


tion obtains advantage, the Court can give 


relief to the party conferring the benefit un-. 


less the other party shows that he did not 
avail himself of the confidence which sub- 
sisted between the parties. The learned Judge 
also stated that even when a third party 
is involved the position is the same, that if 
it is shown that he was aware of the said 
confidential or fiduciary relation he is under 
the same disability as the party who occupied 
the position of confidence, that is to say. the 
Court gives relief to the party conferring the 
benefit without. demanding proof of fraud 
or imposition or any specific act of undue 
influence. In Mariam Bibi v. Cassim Ebrahim, 
AIR 1939 Rang 278, immediately after his 
daughters had attained the age of legal majo- 
rity, their father obtained from them full and 
unconditional release in. respect of their shares 
in mother’s property. On the question as to 
whether the release deed is vitiated by undue 
influence, the Court expressed the view that 
undue influence is to be inferred from the 
special relationship between the parties, quite 
apart from proof of actual fraud or unfair 
advantage, and that in law a special relation- 
ship of confidence does exist between parent 
and child, notwithstanding that the child is 
actually of age at the time when the transac- 
tion took place. In that case the following 
observations of Lord lLandgale M. R. in 
Archer v. Hudson, 1844-7 Beav 551 have been 
quoted with approval :— 

“Nobody has ever asserted that there can- 
not be a pecuniary transaction between a 
parent and a child, the child being of age; 
but every one will affirm in this Court that 
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if there be a pecuniary transaction between 
parent and child, just after the child attains 
the age of 21 years, and prior to what may 
be called a complete ‘emancipation’ without 
any benefit moving to the child, the presump- 
tion is that an undue influence has been ex- 
ercised to procure that liability on the part 
of the child.” 


In Abdul Malick Saheb v. Md. Yousuf Sahib, 
1960-2 Mad LJ 355 = (AIR 1961 Mad 190) 
a Division Bench of this Court considered 
the scope of Section 16 of the Contract Act 
with reference to a gift said to have been 
made by a child to a parent soon after at- 
taining majority. In that case the Court ex- 
pressed the view that the transactions in the 
nature of a bounty from a child to a parent 
are in equity looked upon with caution by 
courts and it is the duty of the donee to prove 
that the gift was the result of free exercise 
of independent will that the Court should be 
satisfied that the Conor was acting indepen- 
dently without any influence.from the donee, 
and that the mere existence of a fiduciary rela- 
tionship of parent and child between the 
donee and the donor will raise a presumption 
of undue influence and it is on the donee to 
rebut the presumption. 


9. In view of the above decisions and 
of the specific provisions’ contained in Sec- 
tion 16 of the Contract Act as also Section 89 
of the Trusts Act, the conclusion on the facts 
of this case is inescapable that the first de- 
fendant had obtained an advantage over the 
plaintiff when he was in a fiduciary relation 


‘to the plaintiff. Neither the first defendant 


nor the third defendant who claims under the 
first defendant had attempted to rebut the 
presumption of undue influence arising out 
of the first defendant’s fiduciary relation. 
Therefore, the view taken by the lower ap- 
pellate Court that Ex. A.7 is not vitiated by 
exercise of undue influence cannot be ac- 
cepted. 

10. I am, however, inclined to agree 
with the view taken by the lower appellate 
Court that the suit is barred by limitation. 
The lower. appellate Court has taken the view 
that even.if the. document is vitiated by un- ~ 
due influence, still the said document is only 
voidable and not void ab initio and that, 
therefore, the plaintiff must have the docu- 
ment set aside within three years from the 
date of the document. Section 19-A of the 
Contract Act says that when consent to an 
agreement is caused by undue influence, such 
an agreement is a contract voidable at the 
option: of the party whose consent was so 
caused and such contract may be set aside 
either absolutely or upon such terms and con- 
ditions as the Court may seem just. If Ex. 
A.7 is held to be merely voidable it is neces- 
sary for the document to be set aside within | 
a period of three years referred to in- Arti- 
cle 59 of the Limitation Act, and a mere. 
suit for declaration that the instrument is void 
and ineffective will not He (Vide AIR 1934 
AH 507, 511). In cases where the instruments/ 
are voidable at the instance of a party, a suit 
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to set aside or cancel the document mus: 
be filed within 3 years from the date of knew- 
ledge, that is, the date of the document (Vide 
Ramachandra v. Laxman, AIR 1945 PC 54 
and Someshwar Dutt v. Tribhawan Dutt, AIR 
1934 PC 130). I have to, therefore, hold that 


M. M. & M. Refinery, Banzalore v. M. Si S. I. Corpn. 


the suit is barred by limitation even if it is | 


treated a oe for setting aside the release 
deed Ex. ae À 

11. It is, however, contended by the 
appellant’s learned counsel that in any event 
the lower appellate Court erred in dismissing 
the entire suit even though the appeal before 
it related to items 3 and 6 alone. But I am 
of the view that the appellate Court was 
right in* exercising its powers under Order 41, 
Rule. 33 and dismissing- the suit in entisety 


in view ‘of its finding that the suit is barred 


by limitation. ~ 
12. The result, the second appeal is 
dismissed and the decree and judgment of 
the lower appellate Court are confirmed. 
There will, however, be no order as to costs. 
No leave. 
- Appeal dismissed. 
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Prue Note:— (A) Contract Act (1872). 
2 (b) — Concluded contract —- Tender — 
Rade terms settled by the time of accevt- 
ance of tender — Contract becomes conciid- 


‘the plaintiff’s suit and not a later date. 
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tion which is the basis of the plaintiff’s claim 

and that it would be inequitable to drive the 

defendant to a separali suit for the Pons 
Para 26) 


The date for judging whether Me claim 
for equitable. set off is in time is the date at 
the. plea of equitable set-off is held to have 


. been raised only on the date of the written 


statement, it may prejudice the defendant, 
because, the plaintiff may bring the suit on 
the last date of limitation and in another case 
might delay service of summons on the de- 
fendant. The claim of the defendant to re- 
cover damages in excess of the plaintiffs 
claim stands on a different footing and nor- 
mally the claim must be held to have been 


_ filed only on the date when it was filed. But 


ed even if tenderer required to execute an - 


agreement after aeeeurnee of his tender. 
(Paras 19, 20} 
Index Note:— (B) Civil P. C. (1988), 
S. 100 — Second appeal — Suit by tenderer 
for recovery of deposit from defendant — 
Appeal by plaintiff against order directing de- 
fendant to prove damages — Defendant pre- 
ferring no appeal against order directing Fim 
to prove damages — Defendant in appeal 
cannot contend that he is entitled to forfeit 

deposit without proof of damages. 

£ 3 (Para 22) 


(C) Contract Act (1872). 
of contract by tenderer 


Index Note :— 
S. 64 — Rescinding 





— Earnest money. deposited by tenderer —. 


Cannot automatically be forfeited. (Para 22) 


Index Note:— (D) Civil P. C. (19€8), 
0. 8 R. 6 — Equitable - set-off — Claim of 


3 when can be allowed.. 


Brief Note:— (D) The two -toiak 
for allowing a claim -of. equitable set. off are 
that it must arise`out of the same. transac- 
FQ/HQ/C643/73/GKC 
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the principle is different in the case of an 


` equitable set-off, which is. limited to the plain- 


tiff’s claim, and is virtually an equitable 


defence to it. . (Para 42) 
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Vedantam Srinivasan and S. Raghavan, 
for Appellants; S. Seshadri and A. N. Raja- 
gopalan, for Respondent. 


ORDER :— This is an appeal against 
the order of remand made by the Ad- 
ditional Judge of the City Civil Court, 
Madras, The suit (O. S. No. 3216 of 1968) 
was tried by an Assistant Judge of the Court. 
It was for the refund of a sum of Rupees 
5,000. The defendant (Madras State Small In- 
dustries Corporation Ltd.) had invited tenders 
_ for the removal of (i) zinc dross, and (ii) zinc 
ash at Mettur Dam. The plaintiff made a 
tender and a deposit in accordance with the 
. tender notice. Later the parties broke out 
and the plaintiff called upon the defendant 
to return the deposit. The defendant, how- 
ever, contendéd that the plaintiff. had com- 
mitted breach of the contract and that the 
defendant was entitled to forfeit the amount 
clause 9 of the notice inviting tenders. There- 
upon the plaintiff filed the suit. 


2. The learned trial Judge found that 
the plaintiff had not committed breach of the 
contract, but,- on the other hand, was willing 
to perform the contract and that, consequent- 
ly, the defendant was not entitled to forfeit 
the amount. The learned Judge also observ- 
ed that, even assuming that the plaintiff. had 
committed breach of the contract, the plaintiff 
was entitled to a refund of the deposit on 
the principles laid down by their Lordships 
of the Privy Council in Murlidhar Chatterji 
_ V. International Film Co. Ltd., (LR (1943) 2 

Cal 213) = (AIR 1943 PC 34). 


3. The defendant filed an appeal 
which was heard by the learned Additional 
Judge. Differing from the trial Judge, the 
learned appellate Judge held that the plain- 
tiff had committed breach of the contract, 
but that, nevertheless, the defendant was not 
entitled to forfeit the amount of Rs. 5,000/- 
- in view of the principles laid down by Rama- 
, prasada Rao, J.. in Meenakshinada Deikshtar 
v. Murugesa Nadar, (1969-1 Mad LJ 474) = 
(ATR 1970 Mad 391). He therefore gave 
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leave to the defendant to aver and prove 


damages. Aggrieved by the said order of 
remand, the plaintif has preferred this ap- 
peal. 

4. The first point raised by Thiru 


Vedantham Srinivasan, the learned counsel 
for the appellant, is that there was no 'con- 
cluded contract at all between the parties 
and that only negotiations were going on. 
The further submission is that, when there 
was no concluded contract, no question of 
the plaintiff having committed breach of con- 
tract. would at all arise and that the defen- 
dant would not be entitled to prove any 
damages. Since this submission goes to the 
root of the matter, it is necessary to traverse 
in detail the correspondence between the par- 


’ 


ties: no oral evidence has been let in. By . 


Ex. B-1 dated 6-4-1967 the defendant invited 
tenders for the purchase of zinc dross and 
zinc ash and gave instructions to the ten- 
derers. Clause 4 says: 

Ue cas gheaceawane® The Managing Director of 
Madras State Small Industries Corporation 
reserves the right cf rejecting all or any part 
of the tenders. witkout giving any reason for 
the same and split up the tender as he may 
deem fit.” pa s 
Clause 7 says: 

“Each tender must be accompanied by a 
deposit of Rs. 5,000/- earnest money in the 
form of cash or demand draft in favour of 
Senior Accounts Officer (Cash) of this Cor- 


` poration.” 


Clause 9 says: 

‘If the tenderer fails to adhere to the 

terms and conditions prescribed in the tender 
or backs out when his tender is accepted, his 
deposit mentioned above will be forfeited to 
the Corporation in full. ......... If the tenderer 
fails to take delivery of the materials within 
the time-limit prescribed, the earnest money- 
deposit will be forfeited to the Corporation 
in full as a penalty. Besides, the- materials 
will then be disposed of otherwise and loss 
if any in total value between the accepted 
tender rates, and the value-realised on such 
disposal will be made good from defaulting 
tenderers.” i 
Clause 11 says: 
' “The successful tenderer will be required 
to execute an agreement within ten days of 
the announcement of the acceptance of the 
tender for the fulfilment of the contract.” 

5. By Ex. B-2 dated 24-4-1967 the 
plaintiff made a tender of Rs. 2,705/- per 
metric tonne of zinc dross and Rs. 360/- per 
metric tonne of zinc ash. 

6. By Ex. B-3 dated. 9-5-1967 the de- 
fendant sent a telegram followed by a letter 


- of the same date, stating as follows: 


“We request you to report your willing- 
ness or otherwise (to reach the undersigned- 
on or before 5.00 p.m. on 11-5-1967) whe- 
ther you are prepared to lift both zinc dross 
at Rs. 2,715/- per metric tonne and zinc ash 
at Rs. 1,225/-. per metric tonne subject to 
other tender condiiions. This is without pre- 
judice to our rights to reject any tender offer 
without assigning reasons.” - 


/ 
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iT To this the plaintiff sent a letter, 
Ex. B-5, dated 10-5-1967, requesting tine till 
the 17th for confirmation, because the senior 
partner was not in station. 

8. On 1ith May, 1967, however, the 
plaintiff sent a telegram followed by a letter 
(Ex. B-6) as follows: 

“With reference to your letter as above, 
we wish to inform you that we are hereby 
accepting your rates in both zinc dross and 
ash at Rs. 2,715/- and Rs. 1,225/- per metric 
tonne respectively. 

So we request you to kindly send your 
confirmation order at the earliest.” 

9. Ex. B-7 dated 13th May, 19€7 was 
practically a reminder rei-erating the same 
and asking for confirmation order at the 
earliest. 

10. Ex. B-9 dated 26-5-1967 was an- 
other such reminder. 

11. The defendant sent a letter, Ex. 
B-10, dated 31-5-1967 (27/31-5-1967). It is 
important. The defendant states that the 
tates offered by the plaintiff for the >eriod 
1-4-1967 to 31-3-1968 for zine dross at Eupees 
2,715/- and for zinc ash at Rs. 1,225/- were 
accepted. The defendant further stated: 


“This acceptance is subject to all the con- 


ditions laid down in the instructions zo the 


tenderer. The quantity of zinc dross and 
ash mentioned in the tender form is only an 
estimated quantity. The actual accumulation 
of zinc dross and zinc ash during the period 
1-4-1967 to 31-3-1968 may be fluctuating and 
the quantity of both zinc dross and ash <ctual- 
ly accumulated during the period of ccntract 
will have to be removed by you at the above 
rates, alternatively with another party more or 
less in equal consignments............ 


As per clause 11 of the instructicns to 
tenderers you have to execute an agreement 
in the form that will be sent to you s2pzra- 
tely, within ten days from the date of seceipt 
of this order.” 

12, The plaintiff sent a reply Ex B-11 
dated 5-6-1967, stating as follows: 


“We have received your letter dated 31-5- 
1967 and we are awaiting further n2edful 
actions for above the same.” 


13. It will be noted that in this letter 
the plaintiff does not make any complaint 
about the defendant having split up the offer. 
The plaintiff, however, wrote a further letter, 
Ex. B-12, dated 21-6-1967, as follows: 

“In our original tender submitted to you 
we quoted the highest rate of Rs. 2,705- per 
m. tonne for zinc dross. We were under the 
impression that we would be given the con- 
tract for zinc dross at our highest rate. 


But subsequently you have given us a 
counter offer for both zinc dross at Rupees 
2,715/- and zinc ash at Rs. 1,225/- per m. 
tonne and asked us to oer our willirgness 
to accept the above counter offer. We 
have accepted your counter offer for both 
zinc dross and ash at the bove rates ander 
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the impression that you would award the full 
contract to us. ` 

From your confirmation letter quoted 
above, we came to know that the contract 
has been split up to two parties and that we 
will have to share the quantity of zine dross 
and ash equally with the other party. 

We would therefore like to mention that 
practically it is difficult to share with the 
other party and that we are not prepared to 
accept this split up contract, unless the con- 
tract is completely awarded to us. 

We therefore request you to go through 
our above points and request you to be kind 
enough to award us with the full contract 
to enable us to lift the entire quantity of 
zinc dross and ash that will be accumulated 
during this year, without sharing with the 
other party. Even we are prepared to accept 
the contract for full quantity of zinc dross 
alone at the rate of Rs. 2,715/- per m. tonne 
as we are the highest tenderer for zinc dross 
quoted in our quotation.” 

14. The defendant sent a letter dated 
30-6-1967 stating that the contract was finalis- 
ed by the letter dated 27/31-5-1967 (Ex. B-10) 
and that it was neither possible to award the 
contract completely to the plaintiff nor was 
it possible to entrust the contract for the zinc 
dross alone. The defendant pointed out that 
the amount of Rs. 5,000/ was liable to be 
forfeited under clause 9. The defendant there- 
fore asked the plaintiff to show cause why 
the amount should not be forfeited. The 
plaintiff sent a reply Ex. B-13, and the defen- 
dant replied by Ex. B-14. 

15. The learned trial Judge proceeded 
on the footing that under Ex. B-3 when the 
defendant asked the plaintiff whether he was 
willing to offer Rs. 2,715/- for zinc dross and 
Rs. 1,225/- for zinc ash, the defendant did 
not give any indication to the plaintiff that 
the latter would have to share the contract 
with another party, that it virtually meant 
that, if the plaintiff accepted those rates, the 
entire contract would be given to it, and that, 
since the plaintiff was willing to perform the 
entire contract at those rates, it was not in 
breach. 

16. The learned appellate Judge, how- 
-ever, has observed that under Ex. B-3 itself 
the plaintiff was asked to say whether he was 
prepared to lift the zinc dross at Rs. 2,715/- 
and zinc ash at Rs. 1,225/-, subject to other 
tender conditions, that these words “subject 
to other tender conditions” automatically in- 
cluded clause 4 of the original instructions to 
the tenderers contained in Ex. B-1 dated 6-4- 
1967, that by cl. 4 liberty had been reserved 
with the Managing Director of the defendant 
to split up the tender, that the splitting up 
of the tender between the respondent and 
another party by the letter dated 27/31-5-1967 
(Ex. B-10) was only in accordance with that 
reserved power, that consequently under Ex. 
B-10 the contract became concluded and that, 
since the plaintiff was not. willing to share 
the contract with another, the plaintiff was 
in breach. 
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17. It seems to me that the reasoning 
of the learned appellate Judge is corrects The 
trial Judge has ignored the words “subject 
to other tender conditions” which find place 
in Ex. B-3. Those words would automa- 
tically attract the latter portion of clause.4 of 
the original instructions in Ex. B-1 dated 6-4- 
1967. Under clause 4 the Managing Director 
of the defendant was entitled to split up the 
tender. It was with full knowledge of that 
condition that the plaintiff accepted the ‘rates 
of Rs. 2,715/- and Rs. 1,225/-. Under the 
circumstances, it could be deemed to:be an 
offer by the plaintiff to accept those rates in 
substitution of the original offer of Rs. 2,705 
and Rs. 360/-, but subject to the tender. con- 
ditions including clause 4. The plaintiff did 
not say in Ex. B-6 or in the further remin- 
ders that its acceptance-of the increased rates 

- was on the footing that the contract would be 
assigned to it exclusively. The plaintiff must 


have known that under clause 4 the Manag- ` 
ing Director of the defendant had power to ` 


split up the tender, and when it offered the 
higher rates with full knowledge, the defen- 
dant was perfectly entitled to split up -the 
tender under Ex. B-10 and the contract there- 
by became concluded. : 


18. Thiru Vendantham - 
would, however, urge that the meaning of 
the term “split up the tender as he may deem 


fit” in clause 4 is that, if a tender was offered,. 


one for zinc dross and another for zinc ash, 
in the same tender, the Managing Director 
of the defendant could split-.up the tender 


in the sense that he need accept only either: 


the rate offered for zinc dross or the rate of- 
fered for zinc ash-and was not bound to ac- 
cept both. The first question that arises on 
this submission is what is the meaning of 
the word ‘tender’; whether, in particular, 
when the plaintiff offered to lift zinc-dross at 
Rs. 2,705 and zinc ash at Rs. 360/-, it could 
be considered as really two tenders, one for 
zinc dross and another for zinc ash. Clause 2 
of Ex. B-1 says that tenders should be super- 
scribed as “Tender for purchase of .zine dross 
and zinc ash.’ Since both zinc. dross and zinc 
ash are clubbed together, it seems reasonable 
to hold that there is only a single tender, 
though it relates to two articles, namely, -zinc 
dross and zinc ash. Now the relevant por- 


tion of clause 4 consists of two parts, (i) “THe. 


Managing Director reserves the right of re- 
jecting all or any part of the tenders with- 
out giving any reason for the same; and 
(ii) ‘split up the tender as he may deem fit.’ 
Since there are two separate. clauses, they 
‘are intended to have different meanings. Under 
the first clause the Managing Director could 
teject any part of the tender, that is to say, 
he need accept only that part of the tender 
relating to zinc dross, or he might accept 
only that part relating to zinc ash. The se- 
cond clause enabling him to split up cannot 
connote the same idea, buf must connote a 
different idea, and that idea could only be 
that he could split up the tender and give 
it to more than one party, and this power 
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is in addition to the power of rejecting “all 
or any part of the tender”, and is, therefore, 
cumulative. ` In other words, exercising the 
power under both the clauses, it is open to 
the Managing Director to accept only the 
portion of the tender relating to zinc dross, 
and, further, ask the tenderer to share the 
bargain with another party or many others. 
Suppose, for instance, there is a huge quan- 
tity of 2000 tonnes of zinc dross and all the 


_ tenderers ‘offer the same price or very nearly 


the same price for zire dross. The Managing 
Director may well think that it will be condu- 
cive to efficiency and fairplay to allot the 
work’ to, say, three people, and that will be 
splitting up of the tender. I therefore hold 
that, when under Ex. B-10 dated 27/31-5- 
1967 the defendant expressed, its acceptance 
of the rates of Rs. 2,715/- and Rs. 1,225}-, 
and split up the tender between the plaintiff 
and another party, though unnamed, there 
resulted a contract in law. 

19. -Thiru Vedantham Srinivasan, 
however, makes another submission on the 
contention that there was no concluded con- 
tract. The submission is that under Cl. 11 
of Ex. Bi the successful tenderer was requir- 


“ed to execute an agreement within ten days 


of-the announcement of the acceptance of the 
tender for the fulfilment of the contract and 
that the intention of the parties was therefore 
that, till such an agreement was executed, 
there was to be no contract. 


20. The principle in such cases has 


‘been stated thus in Von Hatzfeldt-Wiidenburg 


v. Alexander, ((1912)- 1 Ch 284 at p. 289), 
which has, been approved by the Privy Coun- 
cil in Shankarlal WNarayandas Mundade v. 
New Mofussil Co. Lid., (AIR 1946 PC 97): 

“Tt ista question of construction whether 
the execution of the further contract is a 
condition or term of the bargain or whether 
it is a mere expression of the desire of the 
parties as to the ma in which the transac- 
tion already agreed to will in fact go through. 
In the former case there is no enforceable con- 
tract either because the condition.is unfulfilled 
or because the law does not recognize a con- 
In the latter 
case there is a binding contract and the re- 
ference to.the mere formai document may be 
ignored.” 


In this case Ex, B-1 required the tenderer to 


-quote the rates and make a deposi:, and, 
under clause 9, once the defendant accepted) 


the tender, there would be a concluded ton- 
tract, because all the material. terms would 
become settled by that stage itself. Clause 11 
is therefore a mere formality. The conten- 


tion of Thiru Verdantham Srinivasan is! 


clearly untenable. 


21. The conclusion, that with the ac- 
ceptance of the tender under Ex. B-10 dated 
27/31-5-1967 a contract resulted, carries with 
it the consequence that the plaintiff commit- 
ted breach of the contract, becausé it was not 
prepared to share the business with another. 
The defendant would, no doubt, be entitled 
to recover damages which it sustained by rea- 
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son of: the plaintiff’s default, but even 30, it 
must return the sum of Rs. 5,000/- whch it 
got from the plaintif. This is because of 
Section 64 of the Contract Act, which eracis : 


“When a person at whose option a con- 
tract is voidable rescinds it, the other party 
thereto need not perform any promise therein 
contained in which he is promisor. The party 
rescinding a voidable contract shall, if h+ had 
received any benefit thereunder from arother 
party to such contract, restore such benefit, 
so far as. may be, to the person from whom 
it was received.” D 


Section 75 enacts that a -person who rightfully 
rescinds a contract is entitled to compensation 
for any damages which he has sustained 
through the non-fulfilmert of the cortrect. 
Their Lordships of the Privy Council have 
interpreted these sections in the well-known 
case of Muralidhar Chatterji v. Interna-ional 
Film Co., ILR (1943) 2 Cal 213 = (AIR 
1943 PC 34). The plaintiff (appellant) there 
was a film distributor in Calcutta. The de- 
fendant (respondent) was a limited company 
in Kanpur which imported film from asroad 
for the purpose of renting it out to exhibitors 
in India and Burma. Under the contract 
between the parties the plaintiff was to nain- 
tain the. defendant’s office in Calcutte and 
handle its film in certain areas in conjurction 
with the defendant’s head office at Kanpur. 
The contract was not comprised(?). Alieging 
that the defendant was in breach, the plain- 
tiff filed a suit for Rs. 2,000/- as damages, 
Rs. 4,000/- paid on account and Rs. 913.13:0 
expenses incurred. The defendant for its part 
contended that it was the plaintiff who had 
broken the contract. It was found be the 
Courts below that it was the plaintiff who 
had committed breach, but it was contended 
on his behalf that, even so, he was entitled 
to the refund of the sum of Rs. 4,000/-. This 
contention was rejected by the Courts below, 
but was upheld by their Lordships ot the 
Privy Council, on the wording of: Sectics 64 
of the Contract Act. Their Lordships point- 
ed out that, though the deiendant might have 
sustained damages, they would have to parove 
the same and could only set-off those damages 
against the plaintiff’s claim. They observed: 


“On general principles =hey may set off 


-such damages as they have sustained, but the 


Act requires that they give back whatever 
they received under the ccntract.” 
They proceeded to observe: 


“To give effect to the defendants’ right 
to claim damages and to have an equitable 
set off they must be given leave to file a 
further written statement in the High Court. 
This pleading should contain particulars of 
the defendants’ claim for damages for the 
plaintiff’s wrongful refusal to carry out the 
contract, and should set forth that these are 
claimed by way of set off against the plain- 
tiff’s claim to recover Rs. 4,000/- which has 
been allowed upon the footing tha: he 
wrongfully repudiated the contract and that 
the defendants lawfully put an end to the 
contract by their letter of January 21, 3937. 
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Their Lordships think that this appeal 
should be allowed; that the decrees of the 
High Court dated January 10 and July 14, 
1939, should be set aside; that it should be 
declared that the plaintiff is entitled to re- 
cover from the defendants Rs. 4,000/- paid 
under the contract of May 8, 1936, subject 
to the right of the defendants to set off the 
amount due to them as damages for the 
plaintiff's repudiation and breaches of the 
said contract.” 3 
The defendant would, however, contend that 
even without proving any damage sustained 
by it, it would be entitled’ to forfeit the sum 
of Rs. 5,000/- under Clause 9 of the tender 
notice. The contention is based on the foot- 
ing that under Clause 7 the sum of Rupees 
5,000/- is earnest money for the due perform- 
ance of the contract and that the moment 
‘the plaintiff committed breach, the defendant 
was entitled to forfeit the amount without 
any further proof of damage. The learned 
appellate Judge was inclined to accept this 
submission, but thought that, inview of the 
decision of Ramprasada Rao, J.,in (1969) 1 
Mad LJ 474 = (AIR 1970 Mad 391), the 
defendant could not automatically forfeit the 
sum of Rs. 5,000/- and must prove the ac- 
tual damage sustained by it and set. it off in 
full or in part within the limit of Rupees 
5,000/-. Ramaprasada Rao, J., pointed out 
in the above decision that there was a 
well-marked distinction between a deposit or 
earnest money on the one hand, and an ad- 
vance on the other and that, even in the case 
of a deposit or earnest money as distinct 
from an’ advance it‘ could not be automati- 
cally forfeited in case of breach, but the 
Court had to adjudge a reasonable compen- 
sation which the defendant would be en- 
titled to. i 

22. It is unnecessary to consider whe- 
ther the sum of. Rs. 5,000/- could really be 
treated as earnest money and could be auto- 
matically forfeited by the defendant as ear- 
nest money without proof of damage, .be- 
cause the fact remains that, though the learn- 
ed appellate Judge herd that it was earnest 
money. he has further held that the defen- 
dant cannct automatically forfeit the amount, 
but must further prove damage, and the de- 
fendant ‘has not preferred any appeal against 
that part of the judgment of the learned ap- 
pellate Judge. If the defendant was aggriev- 
ed by the direction of the learned appellate 
Judge, it should have filed an appeal con- 
tending that without proof of damage it 
was entitled to forfeit the sum of Rupees 
5,000/- as it contends. Since ‘the defendant 
has not done so, it is precluded from raising 
the point. I may add that it seems to me 
that the sum of Rs. 5,000/- cannot automati- 
cally be forfeited as earnest money, because 
this conclusion, in my opinion. emerges from 
the decision of their Lordships of the 
Supreme Court in Fateh Chand v. Balkishan 
Das, (1964) 1 SCR 515 = 1964-1 SCJ 187 
= 1964-1 Mad LI (SC) 60 = (AIR 1963 
SC _1405) and Maula Bux v. Union of India, 
(1970) 2 SCJ 249 = (AIR 1970 SC 1955). 
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23. Thiru Vedantham Srinivasan, the 
learned counsel for the appellant, contends 
that, under the circumstances of this particu- 
lar case, the learned appellate Judge should 
not have allowed an opportunity to the de- 
fendant to file additional pleadings. He 
points out that, even in the notices which 
were issued by the plaintiff before filing the 
suit, he brought to the notice of the defen- 
dant the decision of the Privy Council in 
ILR (1943) 2 Cal 213 = (AIR 1943 PC 34). 
and pointed out that the defendant was 
bound to return the deposit of Rs. 5,000/-, 
even if the plaintiff had committed breach, 
and that the defendant should bring its own 
action to recover damages from the plaintiff. 
The learned counsel points out that, even 
after all that, the defendant in its written 
statement adopted the wrong procedure of 


forfeiting the sum of Rs. 5,000/- as earnest ` 


deposit and did not even allege that it had 
suffered any damage. i 


24. He further submits that on 6-7- 
1970 when the learned appellate Judge per- 
mitted the defendant to file additional plead- 
ings raising the question of damages, thə 
right of the defendant to recover damages 
was time-barred under Article 55 of the Limi- 
tation Act, 1963 (Act 36 of 1963). The Arti- 
.cle prescribes -a period of three years for a 
suit for compensation for breach of any 
contract, express or implied, not therein spe- 
cially provided for, and the period of limi- 
tation is three years ‘when the contract is 
broken or (where. there are successive brea- 
ches) when the breach ip respect of which 
the suit is instituted occurs, or (where the 
breach is continuing) when it ceases.’ The 
learned counsel contends that on the findings 
of the appellate Court the plaintiff commit- 
ted breach on 21-6-1967 when it sent the 
letter, Ex. B-12, that that was the starting 
point of limitation and that three years’ 
period had expired on 6-7-1970, the date of 
the judgment of the appellate Court. The 
learned counsel contends that, under these 
circumstances, the appellate Judge should 
not have permitted the defendant to raise 
a plea which was time-barred. 


25. On the other hand, the submis- 
sion of Thiru A. N. Rajagopalan, the learn- 
ed counsel for the respondent (defendant), is 
that there was continuing breach on the part 
of the plaintiff and that the defendant had 
a period of three years from 1-5-1968 when 
the accumulated zinc dross was removed by 
fresh contractors and the total damages pay- 
able by the plaintiff were ascertained. But 
the learned counsel submits that I need not 
go into the question of limitation, because 
that will have to be decided in another 
suit, O. S. No. 7279 of 1971, which the pre- 
sent defendant has filed in the City Civil 
Court for the recovery of a sum of Rupees 
34,291.55. A copy of the ‘plaint in that suit 
has been furnished to me. It is claimed there- 
in that the present defendant sustained da- 
mages to the extent of Rs. 39,281.55, that 
it gave credit to the sum of Rs. 5,000/- paid 


Bangalore v. M. S. S. I. Corpn. A.I. R. 


by the present plaintiff as earnest money and 
that the suit was filed for the recovery of 
the balance. The plaint mentions three days 
as the days when cause of action arose name- 
ly 11-5-1967 when the counter offer of the 
present defendant was accepted by the pre- 
sent plaintiff, 21-6-1967 when the present 
plaintiff went back on the contract and 1-5- 
1968 when the accumulated zinc dross and 
ash were removed by fresh contractors and 
the total damages payable by the present 
plaintiff became ascertained and subsequently. 
On that basis the suit would have to be filed 
on 1-5-1971, but it -was vacation time and 
the suit was filed on 10-6-1971, the reopen- 
ing day. It may also be mentioned in pass- 
ing that the additional written statement per- 
mitted by the appellate Judge was filed in 
December, 1970, in the trial Court in O. S. 
No. 3216 of 1968. ‘Thiru A. N. Rajagopalan 
prays that I need not go into the question of 
limitation with reference to the legal right 
of the defendant to claim damages to the 
tune of Rs. 39,291.55—whether the starting 
point was 21-6-1967 cr 1-5-1968, but submits 
that, apart from the legal right of set-off, 
the defendant herein had an equitable rignt 
of set-off to the extent of Rs. 5,000/-, that 
they could plead it virtually as a defence in 
O. S. No. 3216 of 1958, that for the purpose 
of limitation the claim of equitable set off 
should be considered as having been made 
on the date of the suit, O. S. No. 3216 of 
1968, namely, 21-6-1968, and that on 21-6- 
1968 the claim of equitable set off was in 
time. 


26. The short question for decision 
therefore is whether in law the defendant 
had such an equitable right of set-off to the 
extent of Rs. 5,000/- and whether for the 
purpose of limitation it was enough if it 
was not time-barred on 21-6-1968, the date 
of the plaintiff’s suit. There are a number 
of cases which have recognized such a right 
of equitable set off to the extent of ` the 
plaintiff’s claim and they: have also pointed 
out that such a right could be urged so long 
as it was not time-barred on the date of 
the plaintiff’s suit (21-6-1968 “in this case). 
The two conditions for allowing a claim of 
equitable set off are that it must arise out 
of the same transaction which is the basis 
of the plaintiffs claim and that it would be 
inequitable to drive the defendant to a se- 
parate suit for the purpose. It may also 
be mentioned straightway that this right of 
equitable set off is different from what has 
been provided under Order VIII, Rule 6 of 
the Code of Civil Procedure, which says: 


“Where in a suit . for the recovery of 
money the defendant claims to set off, against 
the plaintiff’s demand any ascertained sum 
of money legally recoverable by him from 
the plaintiff, not exceeding the pecuniary 
limits of the jurisdiction of the Court, and 
both parties fill the same character as they 
fill in the plaintiff's suit, the defendant may 
at the first hearing of the suit, but not after- 


wards unless permitted by the Court, pre~ 
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sent a written statement containing the parti- 
culars of the debt sought to be set off. 


The claim of the defendart to set off dama- 
ges cannot fall under Order VIII, Rule 6 of 
the Civil Procedure Code, because it is not 
an ascertained sum of money, and the dama- 
ges willMave to be quantified by the Court 
on proof. Further, it should be legally re- 
coverable on the date of the written state- 
ment which may or may not be the case 
here. The decisions have pointed out that 
the Code deals with only procedure and can- 
not take away the right of the defendant, if 
it otherwise exists, to plead equitable set off. 
Now Order XX, Rule 19 recognizes this 
position, because, after enacting that, where 
the defendant has been allowed a set off 
against the claim of the plaintiff, the decree 
shall state what amount is due to the plain- 
tiff and what amount is due to the cefen- 
dant, and shall be. for the recovery of any 
sum which appears to be due- to either party, 
and that any decree passed in a suit in 
‘ which a set off is claimed shall be subject 
to the same provisions in respect of appeal 
to which it would have been subject, f no 
set off had been claimed, it proceeds to state: 


“The provisions of this rule shall apply 
whether the set off is admissible “ander 
Rule 6 of Order VIH or otherwise.” 


Thus this provision recognises that the set 
off may be otherwise than under Order VIII, 
Rule 6 of the Civil Procedure Code. 

27. In Stephen Clark v. Ruthnavaloo 
Chetti, (1865) 2 Mad HCR 296, the suit 
was filed by the plaintiffs to recover a sum 
of Rs. 80,000/- odd on eighteen bills of ex- 
change drawn by Messrs. Palmer and Zom- 
pany. The defendant desired to set off a 
sum of Rs. 8,000/- odd on account of loss 
caused by sea damage to some goods ship- 
ped by Messrs. Palmer and Company, with- 
out properly insuring the goods in accordance 
with the instructions of the defendant. The 
learned Judges started the discussion by a 
reference to the English cases and pcinted 
out that, though English cases recognized the 
right of set off in equity, the particular case 
before them was not one such case, because 
the claims were wholly unconnected. The 
learned Judges then pointed out that nder 
the provisions of the then Civil Procedure 
Code (Act VIII of 1859) (more or less cor- 
responding to Order VIII, Rule 6 of the Civil 
Procedure Code), the claim could not have 
been allowed. But they proceeded to cberve 
as follows: 

“These, however, are provisions of a 
Code regulating procedure only, and, whilst 
we think that the language used has nat the 
effect of enlarging the right of set ofi, we 
ought at the same time to say tbat, 
according to our present opinion, 
the Procedure Code was nòt irtend- 
ed to take away any right of set off, 
whether legal or equitable, which parties 
would have had independ:ntly of its rovi- 
sions. It seems to us that the right of st off 
will be found to exist not onty mm cases of 
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mutual debts and credits, but also where the 
cross demands arise out of one and the same 
transaction, or are so connected in their 
nature and circumstances as to make it in- 
equitable that the plaintiff should recover and 
the defendant be driven to a cross suit. In 
the present case the defendant’s claim appears 
to us not to come within the rule by which 
this Court is governed, and he must be left 
to seek in a cross suit any damages to which 
he can ‘prove himself entitled.” 

28. The principle laid down in the 
passage quoted above was followed in a case 
which was decided three years later in Krish- 
nasamy Pillai v. Municipal Commrs., (1868) 
4 Mad HCR 120. A contract was entered 
into between the plaintiff Krishnasamy Pillay 
and the Municipal Commissioners for the 
Town of Madras by which the plaintiff 
agreed to supply to the Municipal Commis- 
sioners bullocks and drivers for scavenging 
purposes. Alleging that the defendants broke 
the contract in refusing to receive the bul- 
locks supplied by him and in engaging other 
bullocks, he claimed Rs. 6,328-4-0 for the 
supply of bullocks and drivers and Rupees 
11,812/- as damages. The defendants admit- 
ted liability for Rs. 6,328-4-0, but pleaded 
that it was the plaintiff who had broken the 
contract as a result of which the defendants 
had to engage other bullocks and drivers and 
sustained damages. The learned trial Judge 
found that it was the plaintiff who had 
broken the contract and that the defendants 
were entitled to recover damages by way of 
set off. He quantified the amount due to 
the defendants for damages at Rs. 10,870/- 
and on that footing the defendants would be 
entitled to a decree for Rs. 4,541-12-0 (be- 
ing the excess over the damage claimed by 
the plaintiff). But there was one difficulty 
created by the fact that only a twenty-five 
rupee stamp had been affixed to the agree- 
ment and that was not sufficient for any 
larger sum than Rs. 5,000/-. Because. of Sec- 
tion 27 of the Stamp Act (Act X of 1862), 
the learned Judge held that each party was 
precluded from recovering or setting off any 
larger sum than Rs. 5,000/-. Thus the plain- 
tiff was entitled to recover only Rs. 5,000/-, 
and the defendants were allowed to set off 
Rs. 5,000/-, and the suit was dismissed. The 
decision was confirmed in appeal. The learn- 
ed Judges held that the plaintiff had com- 
mitted breach cf contract and that the de- 
fendants would normally, be entitled to re- 
cover Rs. 6,662/-, which means that they 
would get a decree for Rs. 2,333-12-0, be- 
ing the excess over the damages claimed, 
viz., Rs. 6,328-4-0, but because of the opera- 
tion of the Stamp Act, each party was en- 
titled only to Rs. 5,000/-. and the suit was 
dismissed. The learned Judges discussed the 
right of set off, and observed: 

“The remaining question is whether the 
last mentioned amount of damages can be 
set off, and we are of opinion that the deci- 
sion of the learned Judge on the point is 
right, although we are not prepared to go 
quite the length that he does in resting the 
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case on the ground of mutual credit derived 
from the intention of the parties as evidenc- 
ed by the contract. We would rather con- 
fine ourselves to saying that the terms of 
‘the contract are quite consistent with the 
claim to set off, and rest our judgment on 
the general principle of equitable protection.” 
They refer with approval to the passage in 
(1865) 2 Mad HCR 296 and observe: 


“Here the cross demands are connected 
with the same. transaction and arose out of 
one and the same contract, and an amount 
appeared to be payable from the plaintiff 
and was capable of being immediately deter- 
mined in the suit. In truth the case made 
in the plaint involved the very question of 
breach in respect of which the set off was 
claimed. There could hardly be a much 
stronger case for equitable protection for a 
recovery of more than the balance justly 
due.” 

The decision in (1868) 4 Mad HCR 120 was 
followed with approval by Marriott, J. of 
the Bombay High Court, in a case decided 
in 1880, Kishorchand Champalal v. Madhow- 
ji Visram, (1880) ILR 4 Bom 407. The de- 
fendant agreed to purchase some wool from 
the plaintiff. The plaintiff filed the suit for 
recovery of the balance of the purchase 
money for the wool supplied. The defendant 


sought to set off damages sustained by him | 


by reason of the plaintiff’s failure to deliver. 
the remainder of the bales contracted for. It 
was held that he could do so. Against the 
plaintiffs claim for Rs. 1,241/-, the defen- 
dant was allowed fo set off Rs. 583/-, and 
a decree was given only for the balance. 
After quoting from (1868) 4 Mad HCR 120, 
Marriott, J., observed: 


“Every word of this passage from the 
judgment of the Chief Justice is applicable 
to the present suit. The demands here are 
connected with the same transaction, and 
arise out of one and the same contract. The 
amount payable by the plaintiff is capable 
of being immediately determined. The plain- 
tiff’s case involves the very question of 
breach in respect of which the right of sei 


off is claimed, and certainly no purpose could - 


be served by rejecting the set off, excepi 
simply that of driving the defendant to file 
another suit.” - ` 

29. In 1885 a similar case was decid- 
ed by Bench of the Allahabad High Court 
in Pragi Lal v. Maxwell, (1885) ILR 7 All 
284. There was a contract for the supply of 
wood by the. plaintiff to the :defendants. The, 
plaintiff made the supply in part, but failed 
subsequently. He sued to recover 1,300/- 
odd for the supply made. There was a 
counter claim by the defendants for damages 
in consequence of the plaintiff's failure: to 
supply wood. The defendants were allowed 
to set off the damages. After referring to 
the cases of this Court and the. Bombay 
High Court, Oldfield, J. observed: 

“This provision in the Code is one re- 
gulating procedure and not intended to take 
‘away any right of set off, whether legal or 
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equitable, which parties would have had in- 
dependently of its provisions, and the right 
of set off will be found to exist not only in 
cases of mutual debits and credits, but also 
where the cross-demands arise out of one 
and the same transaction, or are so connect- 
ed in their nature and circumstances as to 
make it inequitable that the plaintiff should 
recover and the defendant be driven to a 
cross suit. And so, in the case before us, 
the claim springs out of the same contrast 
which the plaintiff seeks to enforce, and can 
be readily determined in this suit, and it 
is equitable that it should be so determined.” 


30. Then comes another passage 
which shows that limitation for the purpose 
of equitable set off is the date of the insti- 
tution of the plaintiff’s suit and not the date 
when the equitable set off is claimed, and: 
reference is made to Walker’ v. Clements, 
(1850) 15 QBR 1046 117 ER 755, but 
it will be convenient to refer to this later. 


31. Oldfield, J. was further inclined 
to grant a decree in favour of the defen- 
dants in excess of the plaintiff’s claim .(the 
plaintiffs claim was Rs. 1,367-10-9, and the 
defendants’ claim was Rs. 1,808-5-6). But 
Duthoit, J., was not prepared to allow the 
defendants to claim in excess. He observed: 


“I am not prepared to admit the validity: 
of this claim. It is, I think, clear that, not 
being liquida causa, the set off could not be 
claimed under the provisions of Section 111 
of the Code of Civil Procedure; and this 
being so, though I am prepared to allow 
that the set off may be admitted as an equit- 
able protection to the defendants against be- 
ing cast in the plaintiff’s suit, I do not see 
how, failing the provisions of Section 111 of 
the Civil Procedure Code, the defendants, 
who have paid no Court-fees on this: account, 
can be allowed to recover a sum, of money 
from the plaintiff.” 

32. The next case decided by a 
Bench of the Calcutta High Court in 1885 
in Bhagbat Panda v. Bamdeb Panda, (1885) 
ILR 11 Cal 557 is more interesting. The 
plaintiff and the defendants had taken cer- 
tain lease jointly. The rent for fasli 1282 
fell into arrears. The plaintiff had to pay: 
the whole amount. He sued to recover the 
two-thirds share from the two defendants. 
The defendants, while admitting the claim, 
pleaded that they too had paid to the zamin- 
dar the whole of the rent for certain other 
years, 1282 to 1285, and were entitled to 


- recover the one-third share from the plain- 
_ tiff, and that the plaintiff was also liable to 


pay rent for the portion exclusively occupi- 
ed by him. The Bench recognized that. the 
claim of the defendants could not be brought 
within the terms of Section 111 of the then 
Civil Procedure Code (corresponding to 
Order VII, Rule 6), but, following the deci- 
sions of this Court and the Bombay High 
Court, held that there was an equitable right 
of set off to the extent that the defendants’ 
demand arose out of the same transaction 
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as that of the plaintiff, 
They observed: 

“We think, therefore, 1 
. satisfied by the plaintiff, having beem for 
arrears of rent of thé same ijara to which 
the defendants’ demand relates, the cefen- 
dants’ counter-claim in respect of the ijara 
rents paid by them. to the zamindar wxhout 
the assistance’of the plaintiff should be taken 
- into account in determining the suit. But 
we think that the claim which the defendants 
advanced for rent from the plaintiff as for 
land cultivated and held by him exclusively 
within the ijara should not be entertained. 
That we think is-a separate matter from the 
rents payable to the zamindar.” 

They further ‘observed: 

“Further, the Court in which this suit 
was tried had no jurisdiction to entertain 
any claim for rent by the defendants azainst 
the plaintiff. In that part of the country in 
which the suit was brought, Act X of 1859 
is still in force, and suits for rent are tried 
in Revenue and not in Civil Courts. Further, 
it appears on the face of the record that, as 


but not otherwise. 


regards a portion of the claim-for rent, the. 


defendants’ demand was barred by limitation 
at the time when their written statement in 
this suit was filed. It remains, therefore, to 
be decided whether the amount of reni paid 
to the zamindar by the defendants without 
the help of the plaintiff, and -for which the 
plaintiff was liable jointly. with them<elves, 
amounts to such a sum as will cancel the 


plaintiff’s claim in this suit. If the amount. 


recoverable under this head-by the defen- 
dants is equal to or in excess of the plain- 
tiffs claim against them, the suit will pro- 
perly be dismissed. If, on the other hand, 
‘this amount is less than the plaintiff’s <dmit- 
ted claim against the defendants, he wil ob- 
tain a decree for the excess...... The Listrict 
Judge must now determine whether the 
amount claimed by the defendants under the 
first head alone is sufficient to satisfy the 
plaintiff's claim.” 

. 33. This case is interesting, because 
it shows that (i) the defence of equitable set 
off is allowed only if it relates to the same 
transaction, and that (ii) it is limited to the 
amount of the plaintiff’s claim. No‘ doubt, 
it has also been stated that the demand must 
be in time at the time of the written state- 
ment. .To that éxtent. the decision may not 
be correct and is inconsistent with other de- 
cisions. 

34, The above decision was follow- 
ed by a-Bench of the same Court in 1889, 
in Chisholm v: Gopal Chunder Surma, 
(1889) ILR 16 Cal 711. - The plaintif was 
employed: at the steamer ghat by the defen- 
dant to do certain duties. He claimed 
arrears of salary, etc. The defendant want- 
ed to set off to the extent of Rs. 624/- (less 
than the plaintiff’s claim) on account o? pro- 
perty lost or not accounted for by the plain- 
tiff. He was allowed to do so by the 3ench 
on appeal. The Bench recognized that, 
though the claim did not come withim the 


that the decree, - 


.cedure, as amended by Act 
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scope of Section 111 of the then Code of 
Civil Procedure (1882), the defendant was en- 
titled to have an adjudication in respect of 


the claim. They observed: 


“They were in the nature of cross-claims, 
and. were so connected with the plaintiffs 
claim for salary as servant and agent of 
‘the defendant, that it would seem inequit- 
able to compel the defendant to have re- 
course to a separate suit to recover them... 
jesus va... The claims as made by the defen- 
dants arise for the most part out of the re- 


-Jation set up by the plaintiff in this suit, as 


a suit of master and servant, or principal 
and agent; and so far as these items are 
claimed in respect of the alleged neglect or 
misconduct of the plaintiff in his capacity of 
servant of the defendant, we think that the 
defendant was entitled to have the claims 
enquired into.” - 


35. The next case to be noted was 
decided in 1892 by a Bench of the Allaha- 
bad High Court in Niaz Gul Khan v. Durga 
Prasad, (1893) ILR 15 All 9. The plaintiffs 
contracted to buy timber from the defen- 
dant. He committed breach. They sued for 
recovery of the balance of the amount 
which they had paid to the defendant over 
the value of the timber they had taken deli- 
very of. The defendant pleaded that he had 
sustained damage and sought to set off. The 
set off was disallowed by the Courts below, 
as sounding in damages. The decision was 
reversed with the observation: 

. “There is a series of decisions showing 
that in the view of the Courts in India a 
right to set off may arise under circumstan- 
ces under which the right would not arise 
in English and under circumstances under 
which a right to set off under Section 111 
of the Code of Civil Procedure, 1882, would 
not arise.” 

They refer to some of the 
observe: 


“Section 216 of the Code of Civil Pro- 
VI of 1888, 
recognizes that a right of set off which would 
not be admissible under Section 111 of the 
Code might be otherwise admissible and that 
a defendant ‘pleading it might be entitled to 
a decree on it as against the plaintiff.” 


. 36. The defendant was willing to 
forego any..claim in excess of the set off, © 
and consequently the plaintiffs’ suit was dis- 
missed. . 

37. The above decision was followed 
in Nand Ram v. Ram Prasad, ILR 27 Al 
145. The plaintiffs were appointed commis- 
sion agents by the defendants to sell their 
bags. The pldintiffs sued for commission, 
and the defendants were ` allowed equitable 
set off of the damages sustained by them 
on account of the negligence of the plain- 
tiffs to- carry out their instructions.. 


38. Equitable set _ off was again al 
lowed in Kallyanjee Shamjee v. Shorrock. 
(1910) ILR 37 Cal 334. The plaintiff agreed to 
supply 800 tons of coal which was at his 


decisions, and 
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depot. He supplied only 469 tons. He. sued 
for the price therefor, Rs. 4,400/- odd. The 
defendants claimed a deduction for the 
damages they had sustained on account of 
non-delivery of the remaining 331 tons. They 
estimated the damages at Rs. 2,079/- and 
brought the balance into Court. It was held: 
that, though the damages were unascertain- 
ed, and the case therefore did not come 
within the scope of Section 111 of the then 
Civil Procedure Code (corresponding to 
Order VII, Rule 6), still the circumstances 
were such as to entitle the defendants to 
rely on this by way of equitable set off in 
answer to the plaintiff’s claim so far as i 
was available for that purpose. 5 


39. Vyravan Chetty v. Srimath Dei- 
vasikamani Nataraja Desikar, ILR 39 Mad 
939 = (AIR 1917 Mad 258) is an instruc- 
tive case. The plaintiff had leased certain 
villages to the defendant. He sued for rent 
in respect of faslis 1318 and 1319. The 
defendant set up, by way of equitable set off, 
claim for damages for disturbance of his 
possession in faslis 1313 and 1314. The lower 
Court: disallowed the set off on the ground 
that the claim thereto was barred. by limita- 
tion on the date of the suit. This decision 
was upheld on appeal. Wallis, C. J., observ- 
ed: i 


“It is well settled in this Court that 
claims for unliquidated damages may be rais- 
ed by way of equitable. set off, if they arise 
out of the same transaction as the plain- 
tiffs cause of action, but I cannot agree that 
in a case like this such claim can be so 
set up even if it was barred at the date of 
the suit. It would certainly not be equit- 
able or in accordance with equitable princi- 
ple administered by the Court of Chancery 
to allow the provisions of the statute of 
limitations to be evaded in this way.” 


Seshagiri Ayyar J., oberved: i 
“Although in this country it has been 
held in numerous cases that the Code of 
Civil Procedure does not prevent the defen- 
dant from claiming an equitable set of in 
respect of unliquidated damages claimable 
in connection with the transaction on which 
the suit is brought, I think that on the prin- 
ciple that equity follows the law,.the plea 
will be available only in respect of sums 
legally recoverable. Lord North states the 
principle very clearly in Fitton v. Com’ Mac- 
clesfield, (1684) 1 Vern 287 = 23 ER 474: 
“For when the Legislature had fixed the 
time at law, it would have been preposterous 
for equity (which by its own proper authority 
always maintained a limitation) to counten- 
ance laches beyond the period that law had 
been confined to by Parliament. And there- 
fore in all cases where the legal right 
been barred by Parliament, the equitable 
tight to the same thing has béen concluded 
by the same bar.” Lord Reddesdale in 
Hovendon v. Lord Anneslay, (1806) 2 Sch 
& Lef. 607 (630) expresses himself with 
equal clearness: “It is said that Courts of 


has - 


ALR 
Equity are not within the Statutes of Limi- 
tions......... I think it is a mistake in point 


of language to say that Courts of Equity 
Act merely by analogy 
act in obedience to them.” 


40. The learned Judge then proceeds 
to point out that an exception has been re- 
cognized in some cases, for instance, be- 
tween a trustee and cestui que trust, where 
by way of equitable set off even time-barred 
claims can be allowed on the basis of ac- 
countability. 

41. Panuganti Narasimha Rao v. 
Zamindar of Tiruvur, ILR 42 Mad 873 = 
(AIR 1920 Mad 81S) is again very useful 
for us. The plaintif was the agent of the 
defendant. He stated that on account being 


‘taken balance woulé be found due to him 


and he filed a suit for a special balance due 
on accounts and damages incurred by him 
in a'suit filed against him in respect of the 
money borrowed on behalf of the defendant. 
The suit was filed on 17-6-1912; The defen- 
dant in his written statement merely plead- 
ed that nothing was due to the plaintiff and 
asked that the suit be dismissed. But at a 
later date (20-6-1913) he put in an additional 
written statement which was. permitted to be 
filed under Order VIII, Rule 6 of the Civil 
Procedure Code in which he claimed that a 
balance was due to him on accounts and ex- 
pressed his willingness to pay the requisite 
Court-fee if ordered to do so. The learned 
District Munsif, who tried the suit, held that 
the defendant’s claim was barred; but, on 


‘appeal, the learned Subordinate Judge held 


that the suit being for an account a decree 
could be passed against the plaintiff in 
favour of the defendant. The plaintiffs ap- 
pealed. It was not disputed before the learn- 
ed Judges that the defendant’s claim must be 
allowed to the extent of the plaintiffs’ claim 
and the plaintiffs’ suit dismissed. It was how- 
ever contended that no decree could be given 
in favour of the defendant. This ‘conten- 
tion was upheld. It was pointed out that 
the claim of the defendant could not be 
under Order VII, Rule 6 of the Civil Pro- 
cedure Code, because it was not for an as- 
certained sum of money. Secondly the claim 
of the defendant was time-barred when he 
applied for leave to file an additional written 
statement; the agency terminated on 31st 
May, 1909, and the limitation for an action 
was three years under Article 89 of the Limi- 
tation Act of 1908. But it was recognized 
that he could have a right of equitable set 
off, which could, however, be urged only to 
the extent of the plaintiff’s claim. Equitable 
set off could be allowed because it was 
not time-barred on the date of the plain- 
tiff’s suit. This case therefore brings out 
all the points stated by me -earlier and it is 
therefore necessary: to quote from it to some 
extent. Bakewell, J. says (page 875): 

“It has been argued that under Order XX 
Rule 19, a set off is admissible otherwise 
than under Order VIII, Rule 6, and a de- 
cree may be given for the defendant. This 


to the statutes; they ` 
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rule appears to adopt the decisions of this 
Court that cross demands arising out of the 
same transaction may be set off though they 
do not fall within the strict terms of 
Order VII, Rule 6, and to allow a decree 
to be passed for the defendant in such cases, 
but it does not deal with the question of 
limitation. : - 

A'set off was originally merely = de- 
fence to an action, and it has been held that 
the right to plead this defence arises when 
the action is brought, so that it does not 
become barred subsequently by the statute 
of limitations, (1850) 15 QB 1046. 

The right has now become one ož at- 
tack as well as of defence and the deferdant 
occupies the position of a plaintiff in respect 
of any balance claimed by him. No dedsion 
of this Court has been cited before us that 


in a suit upon a contract the plaintiff is pre-- 


cluded from. setting up the defence of the 
statute as well as any other defence tc the 
attack of the defendant.” 

Lower down he says: 


“In the present case, the defencant’s 
tight to sue his‘agent for an account was 
not barred on the 17th June, 1912, whem the 
plaintiffs suit was instituted, but bezame 
barred immediately thereafter. under Ar. 89 
of the Limtiation Act. 1908. Iam of pin- 
ion that when the defendant filed his w-itten 
statement there was no sum due br the 
plaintiff to the defendant within the mean- 
ing of Order XX, Rule 19, because -here 
was no amount then legally recoverable by 
the defendant from the plaintiff. I think that, 
since the defendant’s claim was not barred 
at the date of the suit, he was entitlec to 
plead that there was a sum in the plairtiff’s 
hands .which the latter was bound undez his 
contract to apply in satisfaction of his če- 
mand; but that, since a suit could not be 
brought by the defendant to enforc2 his 
claim, he could not plead that there was a 
further sum payable to him.” . 
Phillips, J. said : 


` “It is not disputed that his claim -nust 
be allowed to the extent of plaintiff’s daim 
and the plaintiff’s suit dismissed. But the 
further question, whether he is entitled to a 
decree for money has arisen. If his claim is 
allowed, he will be in the exceptionally for- 
tunate position of putting forward a claim in 
a Court of law which he claims to have tried 
at no risk to himself.. He has paid no court- 
fee on his claim and merely undertakes to 
pay what is necessary in case he gets a decree. 
Whereas, if no decree is given, he evades all 
liability. If the plaintiff had not brought tkis 
suit, he certainly could not have prosecuted 
his claim. It would, therefcre, not seem -ight 
that he should be allowed to evade the statute 
of limitation merely because plaintiff has filed 
a suit against him.” : 


42. It will be seen that it has Seen 
held in the above case that a plea of equit- 


able set off could be allowed to the extent . 


of the plaintiff's claim, if it is not time-berred 
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M. M. & M. Refinery, Bangalore v. M. S. S. I. Corpn. [Prs. 41-43) Mad. 49 


on the date of the plaintiff’s suit. It would 
be appropriate to explain the juristic prin- 
ciple further, particularly with reference to the 
present case. Equitable set-off is allowed 
where it arises out of the same transaction 


which is the basis of the plaintiff’s claim and}. ° 


where it would be inequitable to drive the 
defendant to a separate suit. For instance, 
if in this particular case, the defendant, if it 
merely wanted to retain the sum of Rupees 
5,000/- as equitable set off to a possible claim 


„of the plaintiff for Rs. 5,000/-, the Court 


cannot say that it.should have filed a suit 
merely to be able to retain the sum of Rupees 
5,000/-.: The defendant might well hope that 
the plaintiff might not file a suit for the re- 
covery of the sum of Rs. 5,000/-, because of 
the knowledge that the defendant might plead 
equitable set-off to the extent of Rs. 5,000/-; 
nay, might even file a further suit for damages 
exceeding the sum of Rs. 5,000/-, of course, > 
subject to the law of limitation. It is true 
that the defendant, in order to retain the sum 
of Rs. 5,000/-, must prove that it has suffered|- 
damages at least to the extent of Rs. 5,000/-, 
if the matter comes to the Court. But it 
does not follow from this that even to retain 
the sum of Rs. 5,000/- it should have taken 
the initiative in filing a suit to get a declara- 
tion of its right to retain the same. It could 
well wait. This being the nature of equitable 
set off, it follows that the date for judging 
whether the claim for equitable set off was 
in time would be the date of the plaintiff’s suit 
and not a later date. If we were to hold 
that the plea of equitable set-off must be held 
to have been raised only on the date of the 
written statement, it might prejudice the de- 
fendant, because, the plaintif might have 
brought the suit on the last date of limitation 
(as was the case in ILR 42 Mad 873=-(AIR 
1920 Mad 819)) and in another case might 
delay service of summons on the defendant. 
The claim of the defendant to recover 
damages in excess of the  plaintiff’s claim 
stands on a different footing and normally 
the claim must bes held ‘to have been filed 
only on the date when it was filed. But the 
principle is different in the case of an equit- 
able set-off, which is limited. to the plaintiff's 
claim, and is virtually an equitable defence to 
it. This is virtually what was argued by 
counsel in ((1850) 15 QB 1045) to which re- 
ference has been made in the decision. 


\ 
43. In‘ Hari Ananda v. Mohummad 


l Esahak, ((1936) 40 Cal WN 751) Mitter, J. 


allowed an equitable set-off. The plaintiff 
sold some properties to the defendant. He 
had to pay some money which under the con- 
tract of sale the defendant had to pay. Hence 
he: filed a suit for that amount. The defen- 
dant in his turn had to pay some money 
which the plaintiff had undertaken to pay and 
hence he claimed that amount by way of set- 
off. The defendant’s claim to set-off was 
made three years after the payment, and the 
plea could not be entertained unless it was by 
way òf equitable set-off. Mitter, J., allowed 
the equitable set-off, observing : 
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“If the cross demands are so connected 
in their nature and circumstances as to make 
it inequitable that the plaintiff should recover 
his in the suit, but the defendant be driven 
to another suit, the claim to set-off must be 
allowed. In the case before me the basis of 
both claims is the contract embodied in the 
conveyance, the terms of which I have recited 
above. That in my judgment is the connect- 
ing link between the two demands, the de- 
mand of. the plaintiffs and that of the defen- 
dant, and I am of opinion that it would be 
inequitable to drive the defendant to a sepa- 
rate suit only. to be met by a plea of limita- 
tion.” 


— 44, In Stindermal v. Ganesh Narayan, 
(AIR 1937 Nag 210) the facts were these. The 
plaintiff brought the suit on 25-10-1934 claim- 
ing a sum of Rs. 75/-. The defendant plead- 
ed that on 1-12-1931 a sum of Rs. 400/- was 
paid to the plaintiff, that only a sum of 
Rs, 257/- was due to him and that the balance 
of Rs. 143/- was a loan to the plaintiff. The 
lower Court granted a decree for the defen- 
dant on the ground that the claim of the de- 
fendant was a set-off and was-not time-barred 
on which the suit was instituted. But 
the decision was set aside in revision on the 
reasoning that it was not a set-off, but a 
counter-claim to the extent of Rs. 143/- the 


excess claimed by the defendant, that limita- ` 


tion had started even on Ist December, 1931, 
and that the claim was time-barred when the 
written statement was filed on 8th January, 
1935, . 


45. ` Herendra Nath v. Sourindra Nath, 
(AIR 1942 Cal 559) (cited by Thiru A. N. 
Rajagopalan, counsel.for the defendant) is an 
interesting case. The plaintiffs sued for ar- 
rears of rent for, faslis 1341 to 1344 (Rupees 
9,000/- odd).” The suit was filed on 19-4-1938. 
The defendants filed their written statement 
on 5th August, 1938, claiming that the plain- 
tiffs were liable to pay them a sum of Rupees 
8,100/- odd as rent for the faslis 1341 to 1344 
in ‘respect of some other tenures. The de- 
fendants claimed set-off for the said amount. 
At the time when the plaint was filed, the 
‘defendants’ claim was not barred for any of 
the faslis 1341 to 1344, but on the date when 
they filed the written statement, the claim for 
rent for fasli 1341 was so barred. The ques- 
stion arose whether the defendants were en- 
titled to set-off the rent for fasli 1341 B. S. 
also. It was answered in favour of defen- 
dants. It was pointed out that the claim of 
the defendants fell within Order VIII, Rule 6, 
because it was an ascertained sum of money 
and that the question was whether it was legal- 
ly recoverable. The learned Judges held that 
this question had to be decided on general 
‘principles and they pointed out that in its 
original and strict sense set-off was a defence 
pure and simple, which by adjustment would 
either wipe off or reduce the plaintiff’s claim 
for money as made in the suit, but in its 
enlarged sense, and that was of statutory crea- 
tion, it-was a defence and a counter-claim 


A.I. R. 


combined, defence to. the extent of wiping 


out the plaintif’s claim and a claim by the 


defendant in the suit itself for the balance. 
The learned Judges pointed out that to the 
extent it was meant to wipe out the plaintiff’s 
claim, it was sufficient if the claim was legally 
recoverable on the date of the plaintiff’s suit. 


‘It was further observed : 


“If the other view be taken, namely, that 

the material date is to be the date of the 
written statement, it would lie in the power 
of the plaintiff to defeat such a plea of the 
defendant by simply delaying the service of 
the summons on the defendant.” 
Reference was made -o the argument of coun- 
sel in ( (1850) 15 QB 1046) and to some of 
the other cases referred to by me already, in- 
cluding ( (1885) ILR 7 All 284) and (LR 42 
Mad 873) = (AIR 1920 Mad 819). 


46. It may be pointed out that in (LR 
(1943) 2 Cal 213) = (AIR 1943 PC 34) their 
Lordships of the Privy Council allowed the 


‘defendant to claim damages by way of equit- 


able set-off and permitted him to file further 
written statement, and they further. directed : 
“This case should be remitted to the 
High Court in its original jurisdiction to 
assess such damages and thereafter to pass a 
decree for such sum as may be‘due on ba- 
lance to either party.” - 
It is not clear whetker by this passage their 
Lordships meant that a decree could be passed 
in excess of the plainciff’s claim or their Lord- 
ships did not mean it but merely meant that 
a decree could be passed specifying the 
amount due to each party and striking the 
balance within the limits of the plaintiff's 
claim. It is, however, certain that to the ex- 
tent of the plaintiff’s claim the defendant was 


‘allowed to plead equitable set-off, 


47. In Krishna Pillai v. Padmanabhan, 
(AIR 1956 Trav-Co 239) the plaintiffs sued 
for balance of money payable by the defen- 
dants in a chit fund transaction. The first de- 
fendant pleaded a counter claim arising out 
of the claim of certain other subscribers 
against the plaintiffs. The claim was time- 


barred on the date of the written statement. . 


It was further held that it was not an equit- 
able set-off at all and so it was not sufficient 
if it was alive at the date of the ‘plaintiff’s 
suit. It was pointed out that it did not arise 
out of the same transaction as that on which 
the plaintiffs’ claim was based and that the 
claims were not intérconnected to render it 


-inequitable to drive the defendant to a sepa- 


rate suit. 


48. In Govindji Jévat and Co. v. C. S. 
and W. Mills, (AIR 1968 Ker 310) a Bench 
of the Kerala High Court recognized the claim 
of set off. The suit was for damages for 
breach of contract. The defendants set off 
the price of part of the bales which had been 
accepted. by the plaintiff. It was -held that 
they could do so, because it was less than the 
plaint claim and was a pure set-off and it was 
within time at the time of the filing of the 
suit, though it was out of time at the time of 
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the filing of the written stetement. Refezence 

. was made to the decision in (AIR 1942 Cal 
$59) and Sheobachan Pandey v. Madho | Saran 
Choube, (AIR 1952 Pat 73). 


49. In view of the numerous ` aatho- 
rities which have recognized the right. of set- 
off, I feel that I cannot interfere with the dis- 
cretion exercised by the learned appellate 
Judge in allowing the defendant to raise the 
plea of equitable set-off to the extent oZ ‘the 
plaintiff’s claim, but subject to three matters 
which I shall presently mention. The fizst is 
that the defendant must pay court-fee on the 
equitable, set-off. Section 8 of the Madras 
Court-fees and Suits Valuation Act, 19£5, is 
clear on the point. It says: 


“A written statement pleading a set-off 
or counter claim shall be chargeable with fee 
in the same manner as a plaint.” 


50. Secondly the defendant must be 
put on some terms. It will be rememtered 
that even in the notices which passed between 
the parties before the suit, the plaintiff’s coun- 
sel had drawn the atiention of the defendant 


to the position in law and, in particulaz, to- 


the decision in (ILR (1943) 2 Cal 213) = 
(AIR 1943 PC 34) that even on the footing 


that the plaintiff had committed breach, and. 


was liable to pay damages, the defendant nust 


return the sum of Rs. 5,000/- and file its own’ 


claim to recover damages. Still the defendant 
filed its written statement claiming that the 
sum of Rs. 5,000/- was earnest money and 
that it was entitled to forfeit it without proof 
of damage. 
rect written statement earlier, claiming equit- 
able set-off, the plaintiff’s suit would not rave 
been delayed so muck. It may be mentioned 
that even in the additional written statement 
which the defendant filed in December, 1970, 
as a result of the direction of the learned ap- 
pellate Judge, it did not refer to any equitable 
set, off, but stated that it was entitled to’ for- 
feit the deposit of Rs. 5,000/-, “as the said 
amount was reasonably estimated as damages 
suffered by the defendants.” I therefore told 
Thiru A. N. Rajagopalan, the learned counsel 
for the defendant, that unless the defendant. 
filed a proper written statement mentioning 
that it was claiming only an equitable set-off, 
it was not possible to take note of the addi- 
tional written statement. Accordingly the de- 
fendant has filed a draft additional written 
statement stating that it is entitled to equitable 
set-off the damages suffered by it to the extent 
of Rs. 5,000/- against the amount paid by 
the plaintiff as earnest money. Both because 
the defendant did not file a correct written 
statement initially, and even the additional 
written statement filed in December, 1970, is 


not correct and a correct written statement is’ 


going to be filed only hereafter, I think that 
in the interest of justice thé defendant sheuld 
pay a sum of Rs. 300/- to the plaintiff cs a 
condition precedent to the filing of the written 
statement. The defendant is given three 
weeks from now to pay the amount to the 
, plaintiff's counsel. This amount cannot be 
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~ is subject is this. 


If the defendant had filed a cor- ° 
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recovered from the plaintiff, even if the de- 
fendant ultimately succeeds in proving its 
claim for damages. 

5h. The third matter to which the per- 
mission to file the additional written statement 
*In the additional written 
statement filed in December, 1970, the defen- 
dant has stated that the total damage suffered 
by it is Rs. 39,291.55.and that it is entitled 
to forfeit the ‘deposit of Rs, 5,000/-, “and 
they are ready to file a suit against the plain- 
tiffs for the balance of the amount of loss 


` suffered by them on account of the plaintiff’s 
It was subsequently that the defen- - 


breach.” 
dant filed the suit, O. S. No. 7279. of 1971, 
on 10-6-1971. Even in the additional written 
statement proposed to be filed hereafter, the 
defendant says: 

“The- defendants therefore pray that they 
may be allowed to set off against the plain- 
tiff the sum of Rs. 5,000/- being the part of 
damages suffered by them.” 

Now Thiru Vedantham Srinivasan has 
urged before me that the subsequent suit 
would be barred by the principle of Order II, 


Rule 2 (3) of the Civil P. C., and has cited. 


the decision in Ammenammal v. Meenakshi, 
(12 Mad LW 173) = (AIR 1920 Mad 531). 
I am not called upon to decide that question 
now. But I am bound to ‘state here that 
neither before Thiru Kothandaraman, the ap- 
pellate Judge of the City Civil Court, nor be- 
fore me has any leave been asked for on be- 
half of the defendant for filing such a suit, 
and neither the judgment of Thiru Kothan- 
daraman nor this judgment should be con- 
strued as in‘any way giving any such leave. 
52. In the result, subject to the modi- 
fication and conditions mentioned above, the 
appeal is dismissed. In particular, the addi- 
tional written statement already filed in the 
City Civil Court in December, 1970, must be 
eschewed, because it does not plead an equit- 
able set-off, but proceeds on the basis of a 
right to forfeft the deposit of Rs. 5,000/-. Only 
the draft additional written statement filed be- 
fore me can be accepted. A written state- 
ment to that effect can be filed in the City 
Civil Court provided that, as a condition pre- 
cedent, the defendant pays a sum of Rs. 300 
to the plaintiff or his counsel Sri Vedantam 
Srinivasan, within three weeks from now, and 
provided further that the defendant pays the 
requisite court-fee on the claim of Rs. 5,000/-. 
53. ` The parties will bear their own 
costs in the appeal before me. No leave. 
Appeal dismissed. 
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Index Note :— (A) Hindu Law — Joint 
family — Acquisition of property by Karta 
-in his own name — Presumption is that 
acquisition is for the family — (X-Ref.:— 
Evidence Act (1872), S. 14). (Para 6) 


f B. Lakshminarayan Reddy and G. 
Kathirvelu, for Appellant. 


‘JUDGMENT :— The defendant is the 
appellant. The suit is for a declaration of 
the: plaintiff’s title to the suit property and for 
an injunction restraining the defendant from 
interfering with her possession. 


2. The plaintiff’s case is that she pur- 
chased the suit property under a registered 
sale deed dated 7-12-1949 from one Vasudeva 
Gramani, who was the previous owner of 
the property, that ever since the purchase, she 
has been in possession of the suit, property 
and none else has any interest in the same, 
that the said property is situate in an erstwhile 
Zamindari, which was taken over by the Gov- 
ernment, and the patta for the suit property, 


prior to the taking over by the Government, . 


stood in'the name of Vasudeva Gramani, her 
vendor, that later after the Zamin was taken 
over by the State of Madras the plaintiff was 
granted a patta and subsequent to the taking 
over of the zamin by the State of Madras the 
plaintiff has been paying kist for the suit land 
and continues to be in possession of the same, 
that the defendant has no interest in the suit 
property, and that he has no title to any part 
of the suit property and his interference with 
her possession is unlawful and illegal and the 
present suit was filed for the reliefs mentioned 
above. 

2. The defendant filed a written state- 
_ ment contending that the suit property origi- 
nally did not belong to Vasudeva exclusively, 
but it belonged to four brothers, Vasudeva 
Gramani, Nandagopal Gramani, Nataraja 
Gramani and Rajaram Gramani, each having 
an equal share, that Vasudeva Gramani was 
not the exclusive owner and that the plaintiff is 
not entitled to anything more than what her 
vendor was entitled to. The further defence 
raised is that the purchase of the suit property 
from Nataraja and Rajaram on 12-4-1965 was 
for valuable consideration, that he was put in 
possession of half of the suit property, that 
from that day onwards the plaintiff and defen- 
‘dant were in possession of the properties in 
equal shares, that the plaintiff admitted . the 
right and title of the defendant, that the de- 
fendant is enjoying the eastern half while the 
plaintiff is enjoying the western half and in 
the circumstances the plaintiff has no cause of 
action and that the relief by way of injunction 
cannot be granted. 


3. The. trial Court dismissed the suit 


holding that the suit property was the joint’ 


family property of Vasudeva Nandagopal, 
Nataraja & Rajaram, that Ex. BJ under which 
the defendant claimed title was a genuine 
document and that consequently the defen- 
dant would be entitled ta the eastern half 
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while the plaintif would be entitled to the 
western half of the suit property. However, 
the learned trial Judge erroneously dismissed 
the suit. x 


4. The plaintiff filed A. S. 317 of 1966 
to the Subordinate Judge of Chingleput. The 
learned Judge’ held that Vasudeva Gramani 
was the sole exclusive owner of the suit pro- 
perty and that consequently the plaintiff was 
entitled to the entirety of the property and 
that she was put in possession of the suit 
property as per Ex. A.2 in 1949. The learn- 
ed Judge further held that Ex. B.1 would not 
convey any title tc the purchasers. The - 
learned Judge also observed that the Revenue 
authori’ es had granted a fair patta Ex. A.5 in 
1962 in favour of the plaintiff, although the 
defendant had also applied for patta. This 
circumstance was also taken note of by the 
learned Judge. In‘the result, the plaintiff’s 
appeal was allowed and the suit decreed as 
prayed for. The defendant. has filed the above 
second appeal. 


5. When the case was taken up for 
hearing, a memo of compromise entered into 
between the parties was filed into Court. As 
the plaintiff died during the pendency of the 
second appeal, the legal representatives of the 
plaintiff were brought on record. As some of 
the legal representatives are minors reprsent- 
ed by their guardian, I had to scrutinise the 
compromise and as I considered that the com- 
promise might not be beneficial to the minors, 
I oe the second appeal to be heard on 
merits, 


6. The learned counsel: for the appel- 
lant attacks the finding of the appellate Judge 
that Vasudeva Gramani was the sole exclu- 
sive owner of the property. The contention 
of the learned counsel is that the purchase 
by Vasudeva Gramani was not in his indivi- 
dual capacity, but on behalf of the joint 
family, that the family continues to be joint 
and that there is no partition in the family 
and in this connection Exs. B.4 & B.6 were 
referred to. The materials on record show 
that Vasudeva Gramani was a member of the 
joint family consisting of himself and his three 
younger brothers, Nandagopal, Nataraja and 
Rajaram. The property appears to have been 
purchased in the name of Vasudeva Gramani 
sometime prior to 1949, before the estate was 
notified and taken over by the Government. 
When the family continues to be the joint 
family, there is no reason why the purchase 
by Vasudeva Gramani in a revenue auction 
should be exclusively for himself and not for 


. and on behalf of the family of which he. was 


a member. It is, of course, open to a member 
of a joint Hindu family to acquire property 
in his own name. But the acquirer has to 
establish that the fund for the purchase did 
not comé from the joint family fund but that 
it was his own. There is no material here to 
show that the purchase by Vasudeva Gramani 
in the revenue auction was out of his own 
funds and therefore the presumption. that an 
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acquisition by the head of the joint family 
should be for the family has to be accepted. 
If the purchase by Vasudeva Graman was 
on behalf of the family, che sale by him to 
the plaintiff would not convey anything more 
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contract executed by the plaintiff. The aj -Qr 
tiff is an Engineering Contractor, and bẹ ên- , ,- 


tered into an agreement with the defengagt > 
which is a partnership firm, to construc ayy 
brick kiln. = 





than what he was entitled to and none cf the 
other members joined in the sale deed in 
favour of the plaintiff nor was it shown that 
he was acting as the head of the family. I 
find that two of the four brothers Nataraja 
and Rajaram sold their half share in the suit 
property on 12-4-1955 under Ex. B1 in 
favour of the defendant. Taking all the cir- 
cumstances together I consider ‘that the de- 
fendant’s title to a half share in the suit. pro- 
` perty has been made out. Further one >ther 
circumstance may also be noticed tha: the 
plaintiff and the defendant have been in. pos- 
session and enjoyment of their respective half 
shares from 1955. The plaintiff is in enjoy- 
ment of the western half and the defemdant 
is in enjoyment of the eastern half. 


7. In the result, the decree of the trial 
Court is modified and the plaintiff will be en- 
titled to the western half of the suit property 
and the defendant to the eastern half of the 
suit propérty. To this extent, the second ap- 
peal is allowed. The parties will bear their 
respective costs throughout. No leave. 


Order accord-ngly. 


AIR 1974 MADRAS 53 (V 61 C 13) 
N. S. RAMASWAMI, J. 


S. Sathiapal, Plaintiff v. The Pandiyan 
Brick Works and another, Defendants. 


Civil Suit No. 55 of 1968, D/- 27-6-1972. 


’ Index Note:— (A) Civil P.C. (V of 
1908), Order 8, Rule 6 — Set-off —- Defence 
plea, “Loss arising from plaintiff’s faulty 
construction” is not a ‘set-off? — Requires 
no Court-fec. . 


Brief Note-— (A) In a Civil Con- 
tractor’s suit claiming Rs. 86000.00 Defemdant 
pleaded pecuniary loss of Rs. 1,60,000.0C due 
to plaintiff's faulty construction and prayed 
dismissal of suit. Plaintif contended that 
the plea amounted to equitable set-off raising 
consequential liability to pay Court-fees as a 
condition precedent to Defendants’ right to 
prove it. Held, that Defendants’ plea did not 


amount to set-off and as such required no' 


Court-fees. The plea was only aimed at ne- 
gativing plaintiff’s entitlement to suit-claim. 
AIR 1952 Mad 9}, Relied on. (X-Ref:— 
Tamil Nadu Court-fees and Suits Valuation 
Act (1955), S. 8) — (K-Ref.— Court-feez Act 
(1870), Sch. I, Art. I). (Paza 5) 


JUDGMENT:— This suit is for the re- 
covery of a sum of Rs. 85,000, odd with in- 
terest at 6 per cent. per annum towards the 
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for. Hence the present suit. 


2. The defence to the suit is that the 
plaintiff has notconstructed the brick kiln 
according to the specifications’ contained in 
the agreement between the parties, that there 
are a number of defects in the construction 
and that therefore the plaintiff is not entitled 
to the suit amount. The defendant filed an 
additional written statement elaborating the 


‘above plea and giving details of the various 


alleged defects in the brick kiln and also 
valuing those defects. The additional written 
statement sums up the position stating that 
the defects in the construction resulted in a 
loss of over Rs. 1,60,000 to the defendant’s 
factory. 


3. The case was opened and part of 
the evidence was recorded.. At that stage, 
the learned counsel for the plaintiff contend- 
ed that the defendant should not be allowed 
to plead and cross-examine the plaintiff, who 
was in the witness box, on the plea regarding 
the value of the alleged defects in the cons- 
truction of the brick kiln, before paying 
Court-fee on the written statement. His con- 
tention is that the defendant has pleaded a 
set-off in the written statement and that there- 
fore, under Section 8 of the Court-fees and 
Suits Valuation Act, it is bound to pay 
Court-fee on the same. Per contra, the con- 
tention on behalf of the defendant is that 
the plea in the written statement is neither 
a counter-claim nor a set-off but it is only 
a defence to the suit claim and that there- 
fore there is no question of payment of 
Court-fee on the written statement. 


i 
' 


2 


4. The learned counsel for the plain- 
tiff referred to a number of decisions in sup- 
port of his contention that Court-fee is pay- 
able on the written statement, whether a 
claim in the written statement is a set-off 
coming under Order VIII, Rule 6, C. P. C: 
or whether it is an equitable set-off. The con- 


tention is that in the present case, the plea 


taken in the additional written statement is 
an equitable set-off. There is really no dis- 
pute regarding the proposition that Court-fee 
is payable even.if the set-off pleaded is not 
oné coming under Order VIII, Rule 6 of the 
C. P. Codé but it is only an equitable set-off. 
In Sitarama v. Ramanuja, AIR 1933 Mad 
203, it is pointed out that there is nothing to 
show that the set-off mentioned in Article I, 
Schedule I of the Court-fees Act 1870 (corres- 
ponding to Section 8 of the present Court- 
fees and Suits Valuation Act) is confined only 
to legal set-off coming under Order VIII, 
Rule 6, C. P. Code and that-prima facie the 
expression ‘set-off’ used in that Artisle may 
well nigh include an equitable ‘set-off also. 
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In Lakshmana Chettiar v. Ramanatha Chet- 
tiar, 68 Mad LJ 23 = (AIR 1935 Mad 115), 
it is again pointed out that an equitable set- 
off is a legally recognised one and no dis- 
tinction should be drawn between that and 
a legal set-off and that therefore an equitable 
set-off pleaded in a written statement must 
bear the appropriate Court-fee, as there is 
nothing to show that the 
in Article 1 of Schedule I of the Court-fees 
_ Act of 1870 is confined only to a legal set- 
off coming under Order VIII, Rule 6 of the 
C. P. Code. A. Z. M. Peasai Karim v. 
Mohd. Israil, AIR 1939 Cal 415, Girdharilal 
v. Surajmal, AIR 1940 Nag 177 and Ratanlal 
v. Madari, AIR 1950 All 237, are also on 
the same lines. It is also well settled that if 
the defendant pleads set-off, Court-fee is pay- 
able on the whole amount of the 
claimed. and not merely on the difference be- 
tween the set-off and the amount claimed in 
the plaint. But the question here is whether 
the defendant is pleading a set-off. As I said 
earlier, the learned counsel for the defen- 
dant contends that the plea taken is- only a 
defence to the plaint claim and not set-off. 
I think he is right. 


5. In order to determine whether the 
plea in the written statement is a set-off or 
a mere defence, one has to take into consi- 
deration the entire plea and not merely a 
particular portion of the plea. In the last 
sentence of the additional written statement, 
it is stated that in any event, inasmuch as 
the loss to the defendant exceeds in a huge 
measure the plaintiffs claim as adumbrated 
in the plaint, no moneys would be due to the 
plaintiff and the suit has to be dismissed on 
this ground also. It is this sentence that is 
pressed into service by the learned counsel 
for the plaintiff to support his stand that the 
defendant has pleaded set-off. But on a read- 
jing of the entire written statement as’ well 
as the additional written statement, I am con- 
vinced that the. defendant is not pleading any 
set-off but has detailed the defects in the 
construction of the brick kiln with the valne 
of those defects, only to show that the plain- 
tiff is not entitled to the suit claim because 
of defective work. That is really a defence 
to the suit claim and not a set-off. If the 
defendant is able to prove that 
done by the plaintiff is defective as detailed 
in the written statement and further proves 
that the amount required to rectify those de- 
fects would be more than the suit claim, 
_then the plaintiff would not be entitled to 
the suit claim. The plea of the defendant 
would amount to a set-off, only if the plaint 


claim as well as the claim in the written state- . 


ment can stand together. In other words, only 
when the plaintiff is entitled to recover the 
suit claim the question of set-off would arise. 
If, on the plea taken by the defendant, the 
suit claim itself is to be negatived, on the 
defendant establishing the plea, then there 
would be no question of set-off. In Ambika 
Palayakot Co. v. Kannappa Pillai, AIR 1952 
.Mad 91, the suit was for the recovery of 
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set-off ` 


the work- 
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the price of goods sold by the plaintiff to the 
defendant and the defendant claimed damages 
under two heads, (1) a sum of Rs. 2200 odd 
as damages for breach of warranty, viz., that 
the goods did not arswer the description of 
the goods in respect of which the contract of 
sale was entered into; and (2) a-sum of 
Rs. 3000 as damages for loss of reputation. 
The trial Court held that the damages’ of 
Rs. 3000 for loss of reputation claimed in 
the written statement is a set-off and on that 
amount the defendant has to pay Court-fee 
and in respect of the sum of Rs. 2200 odd 
claimed as damages for breach of warranty, 
no Court-fee is payable on the principle that 
that was not a set-off but that was an amount 
which could be considered in diminution of 
the price that was claimed by the plaintiff. 
The matter came up in revision before Satya- 
narayana Rao, J. as the defendant challenged 
the trial Court’s order directing him to pay 
Court-fee on the sum of Rs. 3000. The revi- 
sion petition was dismissed, Satyanarayana 
Rao, J. accepting the decision of the trial 
Court. It is pointed out that only in respect 
of the sum of Rs. 2200 and odd claimed as 
damages for breach of warranty, the defen- 
dant was entitled to claim the same without 
paying Court-fee because it is the amount 
which could be considered in diminution of 
the price that was claimed by the plaintiff. 
As J said earlier, in the present case, if the 
defendant proves the defects in the construc- 
tion of the brick kiln pleaded in the written 
statement and the additional written statement, 
then the plaintiff's claim would get negatived. 
Therefore, in my opinion, what is pleaded in 
this case is only a defence to the plaint 
claim and not a set-off. The defendant need 
not pay Court-fee on the written statement. 


6. Repost the suit for further trial. 


Order accordingly. 


AIR 1974 MADRAS 54 (V 61 C 19) 
RAGHAVAN, J. 


Amina Bi and others,’ Appellants vV. Kha- 
murunnissa, Respondent, 


Second Appeal No. 1574 of 1970, D/- 4. 
5-1973, against decree of Sub-J., Chingleput 
in A. S. No: 207 of 1969. 


Index Note:— (A) Mohammedan Law — 
Gift — Oral gift is valid. (X-Ref.— Trans- 
fer of Property Act (1882), S. 129). (Para 7) 

Index Note:-— (B) Registration Act 
(1908), Section 49 — Lease requiring registra-' 
tion mot registered — Still it is admissible in 
evidence to show nature of ‘Possession. ; 
(Para 8) 

Index Note:— (C) Limitation Act (1963), 
Sections 64, 65 — Adverse possession — 
Usufructuary mortgagee continuing in posses- 
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sion after expiry of time for redemptien — 
Whether, such possession becomes adverse de- 
pends upon intention: of parties. AIR. -1924 
All 522, Followed. l (Para 9) 


JUDGMENT:— The defendants are the 
appellants. The above second appeal arises 
out of O: S. 347 of 1965 filed for dec-aring 
the plaintiff’s title to the suit property and 
for possession. The above suit was tried by 
. the trial Court along with O. S. 612 of 1965 
filed by the first defendant in O. S. 347 of 
1965 for redemption of a simple mortgage 
executed by the plaintiff to secure a loan of 
Rs. 1000 on the security of the house and 
ground covered by O. S. 347 of 1965. The 
two suits were heard together. I ‘shall now 
take up the allegations in O. S. 347 of 1965 
out of which the above second appea: has 
arisen. The plaintiff claims title under a sale 
deed dated 3-4-1964 executed by one Fatima 
Biin her favour and the alfegation in the plaint 
. is that the first defendant was occupying the 
B schedule property which is a porticn of 
‘the A schedule property es a tenant ander 
her. vendor (Fatima Bi) from 1961 on a 
monthly rent of Rs. 10, that the said first de- 
fendant failed to pay the rent after her pur- 
chase and further denied her title and set 
up. title in herself to the entire A schedule 
property that she was called upon to quit by 
notice dated 23-9-1964 (Ex. A-39), that ~here- 
upon ‘the plaintiff sent a further .motice 
dated 25-3-1965 terminating the tenancy of 
the first defendant with the end of April, 
1965 and that the said notice was retcrned, 
refused and the present suit was filed fcr de- 
claration of title and recovery of possession 
of ¢he B schedule property. She did not seek 
any relief in respect of tke other - poztions 
of the A schedule property as the tenant in 
occupation of. the said portion had attorned 
to her after her purchase. Originally A sche- 
dule property belonged to one Jinath B. and 
others and on 14-7-1897 (Ex. A-4) the said 
owners executed a possessory mortgag2 in 
favour of Mohammed Jabbar Sahib and Jab- 
bar Sahib was in possession from 1897 on- 
wards, till he made a gift of it to his wife 
Fatima Bi in lieu of her dower debt in 1928 
and Fatima Bi entered into possession cf the 
said property and continued in possessicn till 
she sold the same to the plaintiff on 3-4-1964 
(Ex. A-1) The further case of the plain- 
tiff is that the entire property was heki by 
one Abdul Rahim as a tenant under Fatima 
Bi from January, 1954 till his death in 1961 
and that the first defendant is the sister of 
the said Abdul Rahim and was living with 
. her brother during the tenancy period and 
after the death of- Abdul Rahim the first. de- 
fendant is said to have held the B schedule 
property on lease from month to month under 
Fatima’ Bi on a monthly rent of Rs. 1C and 
defendants 2 and 3 are the grand-dauchter 
and grand-daughter’s husband of the first de- 
fendant who were impleaded for effective ad- 
judication of the matters in dispute. The: pre- 
sent suit is filed for the reliefs ment oned 
above. i 
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2: The defence to the suit is that the 
property did not belong to Jabbar Sahib or 
Fatima Bi, that Abdul. Rahim was not the .- 
tenant of the property and that the first de- 
fendant was not living with Abdul Rahim nor 
did she become the tenant of the B schedule 
property under Fatima Bi. On the other 
hand, their case is that A schedule property 
belonged to one Hussainia Mean, the father- 
in-law of the first defendant, that the first 
defendant’s husband got the property on: his ., 
father’s death and that on the death of her 
husband on 29-10-1940, the first defendant 
entered into possession of the property and 
has continued'in possession throughout, that 
Habibur Rahman was not a sub-tenant under 
Abdul Rahim and that he was colluding with 
the plaintiff and that he could not validly 
attorn to the plaintiff and the attornment in 
fact did not take place. 


3... The trial Court held that Moham- 
med Jaffar Sahib had title to the property as 
mortgagee and the property belonged to him 
for all purposes as against the third parties. 
The trial Court further held that the gift by 
Mohammed Jaffar to Fatima Bi in 1928 in 
lieu of her dower debt is true and as the de- 
fendants failed to prove their title to the A 
schedule property, the trial Court did not re- 
cord a finding on issue No. 3 viz., whether 
Fathima Bi had completed title to plaint A 
schedule property by prescription. The next 
finding of the learned Judge was that the’ 
sale by Fathima Bi to the plaintiff is . true 
and that the plaintiff has title to the suit pro- 
pery including the B schedule property. The 
lease of the B schedule property .by Fathima 
Bi to the first defendant was held not to be 
true and the first defendant was never a ten- 
ant under Fathima Bi. In the result, the, 
suit was decreed as prayed for declaring her 
right to hold and possess B schedule pro- 
perty by virtue of the rights derived from 
the usufructuary mortgage deed dated 14-7- 
1897 and the agreement of sale dated 8-4- 
1908 in favour of Mohammed ‘Jaffar Saheb 
and also directed the defendants to put the 
plaintiff in possession of the said B ‘schedule 
property forthwith. . 


4, - We are not concerned with the 


other suit which ended in a preliminary de- 
cree being passed in favour of the plaintiff. 


5. The defendants filed A. S. No. 207 
of 1969 to the . Court: of the Subordinate 
Judge, Chingleput. ~The learned Judge con- 
firmed the decree of the trial Court and in 
doing so held that the numerous documents 
filed established the title of Fathima Bi as 
well as possession. In dealing with the first 
defendant’s-claim to the property as her own, 
the appellate Judge held that there was no 
question of acquisition of title by adverse 
possession. To acquire a title by adverse 
possession, -the first defendant must have been 
in possession of the property to the know- 
ledge of the true owner and in the absence 
of the true owner it cannot be said that the 
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first defendant was adversely in possession of 
the suit property and acquired title thereto. 
The defendants have filed the above’ second 
appeal. 


6. The partition deed Ex. A-10 
dated 15-2-1883 whereunder the A schedule 
property is shown as jointly belonging to 
the share of Jainath Bi and her minor sons 
Nurudeen Davood.and Ahmed under patta 
No. 173, in Samthangadu village. On 14-7- 
1897 the usufructuary mortgage (Ex. A-4) was 
executed “in favour of Mohammed Jaffar 
Sahib by Jeenath Bi and her three sons re- 
ferred to above to secure a loan of Rs..750 
and the mortgagee was to hold and enjoy 
the land till the principal sum of Rs. 750 
was repaid. On 8-4-1908, an agreement 
(Ex..A-5) was executed between Jeenath Bi 
and her son to the mortgagee. to sell .~ the 


property to him for Rs. 1500 out of which’ 


Rs. 750 was to discharge Ex. A-4 mortgage 
of which Rs. 750 which. was stated to have 
been received and the mortgage to discharge 
of Rs. 500 paid on the date of the agreement 
wand Rs, 250 to be received at the time of 
the sale. But it appears that no sale deed 
was executed and the position is that Moham- 
mad Jaffar Saheb had possessory title as usu- 
fructuary mortgagee under which he had to 
pay Rs. 250 to get an absolute sale. . 


7. The learned counsel for the appel- 


Îants, however, contends that the oral gift as 


stated in Ex. A-2 is inadmissible in evidence. 
Section 129 of the Transfer of Property Act 
saves Mohammedan gifts from the applica- 


tion of the provisions of Chapter VII of the . 


Transfer of Property - Act. The result is 
that the oral gift made by Mahommed Jaffar 
in favour of his wife Fathima Bi in lieu of 
her dower debt is valid. 


8. The next ere of the learned 
counsel is that the rent deeds Exs. A-6 to A-9 
executed by the tenants in favour of Fathima 
Bi are inadmissible in evidence for want of 
registration. Even so the said documents are 
admissible for the purpose of showing the 

nature ‘of possession held by persons under 
Fathima Bi.. Those documents are admis- 
‘sible to show that Fathima Bi is the land- 
Jord and the tenants, who executed the rent 
deeds, are the tenants holding under her. The 
appellate Court found .that Exs. P-6 to 
P-9 are true and valid documents. I am 
therefore of opinion - that Exs. A-6 to A-9 
may be perused to show the nature of posses- 
sion. The learned counsel next attacked the 
truth and validity of Ex. A-38, which is a 
letter by Amina Bi to Fathima Bi. The appel- 
late Court has dealt. with this letter and found 


that Amina Bi affixed her thumb impression ` 


‘to Ex. A-38 and attorned to the landlord. 
The position now is that the plaintiff has pur- 
chased the interests of Fathima Bi, viz., the 
mortgagee’s interests under the possessory 
mortgage executed -by the owner in favour of 
Fathima Bi’s husband. The appellate Court 
has dealt with the claim of the defendant, 
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who put forward a tile to the suit property. 
D. W. 2 claimed to have been a tenant of a 
portion of the premises under Fathima Bi 
(first defendant) from 2-3-1953 to 28-6-1955. 
But the appellate Court rejected the evidence 
of D. W. 2 and did not accept the defence 
version. The first defendant had no title 
and it is not shown that her husband had 
any title to the suit property. The first de- . 
fendant claims title zo the propery as her 
own and not through adverse possession and 
therefore the qiestior. of acquisition of title 
by adverse possession of the first defendant 
does not arise. The learned Judge rightly 
rejected the defendants’ case regarding posses- 
sion. 


9. The plaintiff has also not establish- 
ed title to ‘the property. But what she esta- 
blished is that she has acquired the rights 
of the usufructuary mcrtgagee under the mort- 
gage of 1897 even if the time for redemption 
had expired and her continuance after the 
period can only be as a trespasser. The con- 
tinuance in possession of a mortgagee after 
the period of redemption cannot necessarily 
be adverse to that o? the owner. The ques- 
tion is always a question of animus or the 
intention of the parties concerned. In Gobind 
Ram v. Mt. Ram Koer, AIR 1924 All 
522, it is stated that mere continuance in 
possession of the mcrtgagee after the mort- 
gage money is paid out of the usufruct or 
by the mortgagor, does not make such posses- 
sion of the mortgagee, adverse to the mort- 
gagor.. The only declaration that the plain- 
tiff will be entitled to in this suit will be a 
declaration of plaintiff's title and possession 
subject to the rights 
of the rightful owner. In Ananthan Potti v. 
Krishna Pillai, AIR 1957 Trav Co 145, the 
circumstances under which the possession of 
a mortgagee after full satisfaction of the debt 
would be adverse to the mortgagor has been 
considered: Their Lordships held that the 
question whether the possession of the mort- 
gagee after the mortgage debt had been satis- 
fied is adverse to the mortgagor or not, is 
always, a question of animus or intention of 
the parties concerned and that the whole of 
the circumstances has to be considered only 
to find out that whether the mortgagee in the 
case continued in possession as mortgagees 
or as owners in respect of the property. It 
is unnecessary to pursue this matter, as the 
mortgagors are not in the picture. Therefore, 
the rights inter se between the mortgagor and 


` the mortgagee need not be considered here 


and in this litigation the plaintiff’s declaration 
of title and possession. can be given subject 
to the rights of the mortgagor to question the ` 
same in appropriate proceedings. 


10. The second appeal fails and - is 
dismissed. There will be no order as to. 
costs. No leave. 


Appeal dismissed. 


Se 
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AIR 1974 MADRAS 57 (V 61 C 20) 

K. VEERASWAMI, C. J: AND 
RAGHAVAN, J. 

R. Kapanipathi Rao and another, Defen- 
dants-Appellants v. M. S. Meyyappan and 
another, Plaintiffs-Respondents. 

O. S. Appeal No. 58 of 1971, Dj- 11-1- 
1973, from Judgment of N. S. Ramaswami J.. 
in C. S. No. 148 of 1969, D/- 29-6-1971. 

Index Note:— (A) Madras Buildings 
(Lease and Rent) Control Act (18 of 1960), 
Section 2 (2) — ‘Building’, interpretation of 
-~— Lease of a hotel business with buildings, 
fixtures and furniture etc. —-Construct:on of 
— Lease, held, was a composite lease to 


which provisions of the Act did not apaly — . 


Scope of definition of “building” canmot be 
enlarged by relying on definition of ‘premises’ 
in other enactments — 1969-1 Mad LJ 153, 
Overruled. (X-Ref:— T. P. Act (1882, Sec- 
tion 105). : 


Brief Note:— (A) Whatever test is ap- 
plied to ascertain whether the lease, is < lease 
of a building or a composite lease, the pri- 
mary question for determination is wkat is 
the intention of the parties, whether it is 
called a dominant intention or mere intention. 
For finding out the intention of the >arties 
all the covenants of the lease deed should 
to be taken into account in the light of the 
background and surrounding circumstarces at 
the time of the execution of the lease deed. 

(Paras 4, 24) 

Though the question whether the lease in 
question is a lease of buildings for running 
a hotel business with the furniture, fittings, 
crockery etc., hire from the Jessors or a trans- 
fer of the business has to be decidec with 
teference to the terms of the lease deed, yet 
the subsequent conduct af the parties or the 
way in which the parties interpreted the do- 
cument cannot be ruled out altogether, but 
may be taken as pieces of evidence although 
of a very weak character. (Para 9) 


While construing the definition of “build- 
ing’ in Madras Act, the scope of the defini- 
tion of “building” cannot be enlarged by re- 
lying on the definition of ‘premises’ in other 
enactments. The difference in phraseology 
of the definition of “buildings” under the 
-Madras enactment and the Andhra Fradesh 

Buildings (Lease and Rent Control) Azt as 
` also the definition of premises under the West 
Bengal Act and the Bombay enactmerts or 
the definition of accommodation under the 
Madhya Pradesh enactment is very material. 
(1969) 1 Mad LJ 153, Overruled. (Pera 15) 

After taking into consideration all the 
covenants of the lease deed in respect of the 
lease of the hotel with buildings, furniture, 
fixtures and crockery etc., it was held that 
the lease in question was a composite lease 
dealing both with immovable properties and 
fixtures and movable properties, fittings, - fur- 
niture, crockery, linen, etc.; that the transac- 
tion .of lease amounted to a transfer of. the 
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business, which on the date of the lease deed 
the lessor was conducting in the two build- 
ings, to the lessees for a period; that it was 
not a lease of the building and fixtures and 
a hire of fittings, furniture, crockery, linen 
etc., for the purpose of running a hotel; that 
the provision of the Madras Buildings (Lease 
and Rent Control) Act was inapplicable to 
the lease in question and that the Civil Court 
had jurisdiction to entertain the suit. (Case 
law discussed.)- (Paras 24, 34) 
- The lease.deed read as whole left no 
room for any doubt that what was transfer- 
red under the deed was the lease of the busi- 
ness carried on in the said building with the 
furniture, equipment, crockery etc., belonging 
to the lessors. The mere fact, that there were 
no specific words of ‘assignment’ was iM- 
material. The absence of a clause forbid- 
ding the lessors competing with the business 
transferred was equally immaterial, as the 
lessors never contemplated the carrying on of 
such business at any time which the lessees 
wanted.to prohibit. Splitting up of the lease 
amount into rent and hire for the fittings, 
furniture, crockery etc., was only notional 
and that by itself could not be. a clinching 
circumstances one way or the other. 
: (Para 8) 
M. S. Venkatarama Iyer, for Appellants; ` 
Advocate General, for Respondents. 


RAGHAVAN, J.:— The defendants are 
the appellants. 


bie 1 2: The suit is for recovery of posses- 
sion of the ‘Hotel Oceanic’ and its annexe 
‘Ratnagar’ more fully described in Schedules 1 
and 2 to the plaint, for recovery of Rupees 
22,500/- as and for mesne profits for the 
period commencing from 12-7-1969 to 26-8- 
1969 (date of suit) and for future mesne pro- 
fits at the rate of Rs. 15,000/- per month. The 
first plaintiff is the son of late M. S. Rama- 
swami Chettiar and the second plaintiff is 
the wife of the said Ramaswami Chettiar. 
The said Ramaswami Chettiar was the owner 
of the building ‘Hotel Oceanic’ and his wife, 
the second plaintiff, is the owner of ‘Ratna- 
gar’ an annexe of Hotel Oceanic, at Madras. 
The said Ramaswami Chettiar was himself 
running a residential high class Hotel and 
Restaurant in the said Hotel Oceanic and 
its annexe Ratnagar which were fully fur- 
nished with fittings, furniture and equipment 
ever since the completion of its construction 
in or about 1954. In or about July, 1959, 
the defendants would appear to have appro- 
ched the said Ramaswami Chettiar and ne- 
gotiated for a lease of the said hotel busi- 
ness .with the restaurant in their favour with 
a view to run the hotel business. According- 
ly, a lease of the hotel business as per the 
deed dated 12-7-1959 run in the said Hotel 
Oceanic and Ratnagar was granted. By the 
time the said lease deed was- executed, the 


- said Ramaswami Chettiar had himself run a 


hotel business for about five years and the 
plaintiffs’ case is that during that period the 
hotel had acquired a high reputation among 
the top-class hotels in India, having been 
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equipped with linen, crockery, cutlery, refri- 
gerators, air-conditioners, cooking ranges, 
electric fans, ice-cream machines, ice-making 
machinery, light fittings and other moveables 
and also with tools, implements, lawn mowers, 
eqGipments, kitchen and other utensilis., The 
lease granted was for a period of five years 
commencing from 12-7-1959 on a consolidat- 
ed monthly rent and hire of Rs. 6,500/-. At 
the time of the lease, it was agreed between 
the lessors and the lessees that the linen room 
and dhoby room in the north-western corner 
with all the machinery as racks and also 
the vacant land in front thereof with cocoa- 
nut trees thereon, should also be included in 
the lease deed and that the defendants should 
pay Rs. 100/- per month in addition -to the 
lease amount of Rs. 6500/-. It was further 
agreed between the parties 
Rs. 24/- for the telephones should be se- 
parately paid. Thus the total rent and hire 
payable by the defendants to the plaintiffs 
was Rs. 6,624/- per mensem. The lease fur- 
ther provided that the lessees should deposit 
asum ofrupees one lakh, free of interest, as 


security for the due performance of the co- 


venants and conditions contained in the lease 
deed and that the said security was refund- 
able by the-Jessors to the lessees on the ex- 
piry of the period of the lease, on the lessees 
paying up all arrears of rent and hire ‘and 
putting the lessors in possession .of the pre- 
mises, buildings, annexes, erections, furnitures, 
fittings, fixtures and other moveable proper- 
ties inclusive of machinery. It was further 
provided in the lease deed that the lessees 
shall take the entire stocks of liquor, stores 
and stationery as on 12-7-1959 and pay the 
lessors the value thereof at the lessors’ book 
cost price. There was a further covenant in 
the lease, relating to repairing, white-wash- 
ing, varnishing, painting etc., of the premises, 
maintenance of all fittings, furniture, fixtures, 
carpets, rugs, linen, crockery, cutlery, air- 
conditioners, refrigerators, ice-cream ma- 
chinery and ice-making machine, electrical 
ceiling fans, light fittings etc. and keeping 
the demised buildings in a good state of re- 
pair and- for replacement of all breakages 
and deficiencies in the demised ‘premises and 
hired articles from time to time. Under the 
lease deed the lessees were given an option 
to renew the lease fora further period of five 
years on the expiry of the term of five years 
fixed under the lease. There were provisions 
for insuring the building, furniture and fittings 
therein and for continuation of the existing 


alragements entered into previously by the- 


lessors with the Handicrafts Emporium, Ocea- 
nic Stores, Oriental Arts, Radha Silk Em- 
porium, Ram Mohan Private Limited, Travel 
Agents and others with whom the plaintiffs 
had already entered into commitments before. 
The lessees were also directed to pay the 
lessors the amount deposited as security by 
them with the Madras Electricity System in 
respect of the power supply to the hotel busi- 
ness and obtain a transfer of the deposit in 
‘the name of the lessees, and in case such a 
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transfer was not practizable, the lessees should 
make arrangements for making the necessary 
deposit with the Madras Electricity System. 
The said M. S. Ramaswami Chettiar, who 
entered into the lease aforesaid, died on 3-9- 
1964, leaving his lest will and testament 
dated 6-5-1963, under which he appointed 
the first plaintiff (his son) as executor and 
trustee regarding his estate. The Will further 
provided that with regard to the Oceanic 
Hotel excluding the half share which belong- 


-ed to the first plaintiff, the other half should 


be taken equally by the first plaintiff's child- 
ren and further conferred power on the first 
plaintiff to manage the properties during the 
minority of the children. The said Will was 
duly prdébated. After the expiry of the five 
years period under the lease deed dated 12-7- 
1959, the defendants. exercised their option to 
renew the lease for a further period of five 
years, and a deed dated 13th December 1965 
was executed substantially on the same terms 
and covenants contained in the 1959 Lease 
deed. The plaintiffs’ case is that the defen- 
dants did not run tke hotel with proper 
business attention and care and allowed the 
reputation of the hotel to suffer, that they 
even allowed the telephone charges to fall 
into arrears, resulting in the disconnection of 
telephones for sometime, that.the defendants 
failed and neglected to pay the water tax to 
the Corporation of Madras, resulting in the 
discontinuation of water supply to the hotel, 
that the reputation of the hotel as a top- 
class hotel slumped, that the defendants were 
indifferent to the proper upkeep and manage- 
ment and maintain its reputation, that they 
allowed the rent to fall into arrears, that 
they commenced uneuthorised constructions _ 
in the premises demised to them in disre- 


_ gard of the covenants contained in the lease 


deed and without obtaining the plaintiffs’ con- 
sent and that the plaintiffs had to file a suit 
in the City Civil Court, Madras. (O. S. 
No. 805 of 1968), seeking for the issue of a 
permanent injunction against the defendants 
restraining them from- proceeding further 
with the unauthorised construction and for 
an injunction seeking to injunct the defen- 
dants from cutting and removing the cocoa- 
nut trees in the properties. The further com- . 
plaint made by the plaintiffs is that the de- 
fendants put up Central Air-conditioning, a 
costly project, in or about April, 1968, rough- 
ly at the fag end of the renewed lease period, 
in spite. of the protests made by the plain- 
tiffs, with. á. view to remain in possession of 
the properties. and continue the business even 
after the expiry of the renewed lease period 
in 1969. To the notice issued on -behalf of 
the plaintiffs, terminating the lease and deter- 
mining the tenancy on the expiry of the lease 
period on July 11, 1969, and seeking delivery 
of possession on the expiry of the lease period 
no reply was sent by the lessees. The plain- , 
tiffs’ case is that long time thereafter, a law- 
yer’s notice was sent to the lessors, making 
untenable claims that the lease was of the 


building of Hotel Oceanic. and Ratnagar as 
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distinct from the moveables, machinery, fur-. 
niture etc., which were all hired out to them 
to run the hotel therein, that they are en- 
titled to the benefits of the Madras Buildings 
(Lease and Rent Control) Act, that they are 
statutory tenants under the said enac:ment, 
that the plaintiffs should arrange to remove 
from the premises as early .as possib’e the 
articles described in Schedules 3, 4 anc 5 to 
the lease deed, that they are ‘no longer liable 
` for the hire charges’ for the said articles 
and that the plaintiffs should return tke de- 
posit of Rs. 1,00,000/- after adjustirg the 
arrears of rent and hire charges for 5 months 
11 days upto and inclusive of 11-7-1963, ad- 
mittedly owing to the lessors. Along with 
the said notice, they enclosed three cheques, 
one for Rs. 4,000/-, the second for Rs. 200/- 
and the third for Rs. 1,000/-, the fire and. 
second cheques being drawn in the name of 


the first plaintiff and the third cheque in the, 


name of the second plaintiff, representing the 
deposit of two months’ rent for the respec- 
tive buildings referred to in the notice issued 
to them. To this, the plaintiffs sent a reply 
contending thatthe integrity of the lease deed 
should not be broken, that the lease is a com- 
posite lease of the buildings, fittings, furni- 
ture, crockery, etc., that the defendants have 
no right to continue in possession ef the 
properties after the expiry of the lease duly 
determined, that the defendants are liasle to 
pay damages for use end occupaticn at 
Rupees 15,000/- per month after the =xpiry 
of the lease period, that the defendan:s are 
not entitled to the benefits of Madras Build- 
ings (Lease and Rent Control) Act, thai the 
defendants, have no right to call upcn the 
plaintiffs to remove from the hotel premises 
the various machineries, moveables, etc, that 
the lease was of the hotel business which was 
actually functioning in the buildings az the 
time the lease deed was entered into, that the 
claim of the defendants is wholly untenable, 
unjust and inequitable and that the pleintiffs 
are willing to refund out of the depcsit of 
rupees one lakh, the balance due after deduct- 
ing the arrears of rent and other sum: due. 
The plaintiffs. have filed the present sut, out 
of which the above appeal has arisen, for the 
reliefs mentioned above. 
a written statement contending that the lease 
deed dated 12-7-1959 is not a composite: lease, 
that what was leased was only two buildings 
known as ‘Hotel Oceanic? and ‘Ratnagar’ 
with the lands appurtenant thereto, on = total 
monthly rent of Rs. 2,500/- for the purpose 
‘of running a hotel therein, that the furniture 
and other articles were hired to the Jefen- 
dants separately on a monthly hire basis, that 
the lease is not a composite lease, that at the 
time of the execution of the lease ced it 
was not agreed between the lessors ard the 
lessees that the linen room, dhoby room ete. 
should be included in the lease deed, that the 


said tenancy came up some time therzafter, 
independent of the lease deed, that th= lett- 
ing of the said premises is not governed by 
the terms of the lease deed; that there is no 
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The defendant filed . 
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question of degrading the hotel from Three 
Stars to Two Stars by reason of their de- 
fault, that the reputation of the hotel and 
its goodwill had not slumped, that the sub- 
ject-matter of ©. S. No. 805 of 1968 on 
the file of the City Civil Court, Madras R 
the 
defendants are not liable to pay damages for 
use and occupation at Rs. 15,000/- per 
month, but that they are liable to pay the 
tent at Rs. 2,500/- per month, which they 
are willing to pay, that the hire of the fur- 
niture and other articles came to an end 
after their letter dated 7-7-1969, that the 
plaintiffs have illegally refused to take deli- 
very of the said articles, that the defendants 
are not liable to pay any hire to them after 
the said date, that the plaintiffs have no 
cause of action for the suit and that the suit 
is not maintainable in a Civil Court. 


3.. The trial Judge framed a ‘number 
of issues, the principal‘issues being— 


(1) Whether the lease dated 12-7-1959 and 
renewed by lease deed dated 13-12-1965 is a 
composite one, and 


(2) Whether the plaintiffs can invoke 
this forum for taking possession of the suit 
premises without resorting to the Madras- 
Buildings (Lease and Rent Control) Act, and 
if not, is the suit maintainable? 


3-A. The learned Judge took up for 
consideration the first question, which is the 
main issue arising for trial. After referring 
to the terms of the lease deed in detail, the 
learned Judge came to the conclusion that 
the lease in question is a composite lease 
not only because of the inclusion of the vari- 
ous articles which are not part of the build- 
ing but also because as such and there were 
several .circumstances to indicate that the 
hotel as a running business had been trans- 
ferred to the defendants. The learned Judge 
also came to the conclusion that on a pro- 
per construction of the Jease deed, the inten- 
tion of the parties was that the hotel business 
transferred under the lease had to be run 
in the buildings leased out, hiring the furni- 
ture, fixtures, crockery, etc. belonging to the 
lessors and that the lessees are not entitled 
to separate the buildings from the fixtures, 
furniture, crockery, etc., and claim that the . 
lease was of the buildings alone. Notwith- 
standing the fact that the goodwill of the 
hotel was not, separately valued at the time 


_of execution of the lease deed and that the 


lease amount was shown under the various 
components, such as rent, hire etc. Rs. 2,500/- 
as rent and Rs. 4,000/- per month being the 
hire of the articles and machinery etc. the 
learned Judge came to the conclusion that the 
said apportionment of the lease amount did 
not amount to a separate lease of the build- 


ings and a separate hire of the furniture, but 


that both the buildings with the furniture, 
fittings, etc. were transferred to the lessees- 
as a going concern, although for municipal 
taxation the break-up figures for the lease of 
the building and hire charges were separate- 
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ly shown. In the result, the learned Judge 
came :o the definite conclusion that the lease 
in quustion is only a composite lease and 
that the suit for recovery of possession of 
the suit properties was rightly filed in a Civil 
Court. In the result, the plaintiffs were given 
a decree for possession of the suit properties 
as prayed for, and the defendants were direct- 
ed to pay mesne profits from 12-7-1969 upto 
date of delivery at a rate to be fixed on an 
enquiry. The trial Judge also further gave 
six months’ time to the defendants for deli- 
vering vacant possession to the plaintiffs. The 
defendants have filed the above appeal ta 
this Court. 


4. The main question arising for de- 
termination in this appeal is whether the 
indenture of the lease dated 12-7-1959 
(Ex. P-3) is a composite lease of a hotel 
business run in the premises as contended 
by the plaintiffs or whether the lease is of 
the two buildings for the purpose of running 
a hotel as contended by the defendants. In 
determining the question whether the lease is 
a composite one or not, we have to find out 
the intention of the parties and for that pur- 
pose the provisions of the lease deed have to 
be taken into account in the light of the 
background and surrounding circumstances 


at the time of the execution of the lease deed. - 


The lessors are (1) M. S. Ramaswami Chet- 
tiar, father of the first plaintiff and (2) M. S. 
Seetha Achi, the second plaintiff and wife of 
M. S. Ramaswami Chettiar. The lessors- are 
stated to be owners of the properties, build- 
ings and annexes, known as ‘Hotel Oceanic’ 
and ‘Ratnagar’ and particularly described in 
Schedules 
lessors are stated to have furnished the said 
buildings for the purpose of running a hotel 
therein and they have provided all furniture, 
fittings, fixtures, carpets, rugs, vases, pictures, 
refrigerators, crockery etc., for the purpose 
of running a residential hotel business and 
restaurant. The first lessor is stated to have 
been conducting for about five years previ- 
ous to the lease deed a residential high-class 
hotel business in the said premises and to 
have equipped the same with linen, crockery, 
air-conditioners, cooking ranges, ice-cream ma- 
chine, ice-making machinery, electrical fans, 


- light fittings and all other moveables and fur- 


ther provided the business ‘with tools, imple- 
ments, lawn mowers, kitchen and other uten- 
sils. The furniture, fittings, fixtures, vases and 
pictures in the building known as ‘Hotel Ocea- 
nic, and ‘Ratnagar’ are particularised in sche- 
dules III and IV to the lease deed. The pream- 
ble part of the lease deed further mentions that 
the linen, carpets, rugs, crockery, cutlery, re- 
frigerators, air-conditioners, cooking ranges, 
ice-cream machinery and ice-making ma- 
chinery, electric fans, light fittings and other 
machinery described in -Schedule V to the 
lease deed, form part of the business run by 
M. S. Ramaswami Chettiar. The preamble 
further provides that the lease of the proper- 


ties described in Schedules I and II and fer ` 


the hiring out of the furniture, fittings, fix- 
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tures etc., described in schedules III and IV 
and the carpets, rugs, linen, crockery, cutlery, 
etc. described in Schedule V to the lessees 
for a period of five years from 12-7-1959 is 
for running a residential Hotel business and 
restaurant. The preamble also makes speci- 
fic reference to the fact that the first named 
lessor had been conducting for about five 
years past a residential high-class hotel busi- 
ness in the said premises, that he had equip- 
ped the same with linen, crockery, cutlery, 
air-conditioners, cooking ranges, ice-cream 
machines, ice-making ‘machinery, electrical 
fans, light fittings and that he had also pro- 
vided the business with tools, implements., 
lawn mowers equipment, kitchen and other 
utensils. A monthly consolidated rent and 
hire of Rs. 6,500/- is provided an! the break- 
up figures of the said sum of Rs. 6,500/- are 
shown as follows:— 


Rs. 2,000/- being the rent for the land 
and buildings and annexes and erections 
known as Hotel Oceanic; 


- Rs. 1,500/- being the hire of the furni- 
ture, fittings, fixtures etc., described in Sche- 
dule II; : 


Rs. 2,000/- being the hire for the move- 
ables, machinery and other articles mentioned 
in Schedule V; 


Rs. 500/- being the rent payable to the 
first lessor for the jand, buildings, annexes 
and erections known as Ratnagar and des- 
cribed in Schedule I; and 


Rs. 500/- being the hire for the fur- 
nitures, fittings and fixtures described in 
Schedule IV. (the amount of Rs. 5,500/- 
covered by items 1 to 3 above being payable 
to the first lessor, and the amount of Rupees 
1,000/- covered by items 4 and 5 above be- 
ing payable to the second lessor.) 


The premises, buildings and annexes describ- 
ed in Schedules I and JI and the various fur- 
niture, fittings, fixtures, etc., described in Sche- 
dules III to V ate stated to have been deliver- 
ed to the lessees. The lease deed provided 
that in consideration of the grant of the lease, 
the lessees were to deposit by way of secu- 
rity a sum of rupees one lakh with lessors 
for the due performance of the various obli- 
gations of the lessees, refundable free of in- 
terest on the expiry of the lease period and 
on the lessees having paid all arrears of rent 
and hire and on the lessees delivering posses- 
sion of the premises, buildings, annexes and 
the furniture, fittings, fixtures, etc. The lessees 
were empowered to take over all liquor 
stocks, provisions and stores that were in the 


-premises on 12-7-1959 (the date of the execu- 


tion of the lease deed) and pay the value 
thereof to the lessors at the lessors’ cost book 
price, which was estimated to be about 
Rupees 15,000/-. As counsel for both parties 
placed considerable reliance upon several of 
the covenants of the lease deed, we consider 
it necessary to set out the relevant clauses in 
lessors’ covenants ard lessees’ govemants which 
run as follows:— 
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“(4) The Lessees hereby covenant with 
the Lessors as follows:— 

(i) The lessee will pay to the Lesscrs the 
monthly rent and hire of Rs. 6,500/- (Rupees 
six thousand five hundred) to be apportioned 
as above on or before the 5th day of every 
succeeding month. If the lessees should fail 
to pay the monthly rent and ‘hire by the 
10th of the succeeding month then end in 
that case, the Lessees will be liable fo pay 
‘interest on the over due amount of rent at 
the rate of 9 per cent. rer annum from the 
date on which the same shall respectively fall 
due until payment. 

(ii) The Lessee will pay and diszharge 
all licence feés and other outgoings thet may 
be payable in respect of the hotel business 
and they shall also pay the electricity con- 
sumption charges, excess water tax and all 
motor charges and all connecting and discon- 
necting charges to the Corporation, Madras 
Electricity System and the licensing amthori- 
ties. They shall pay the telephone bils and 
hire charges regularly and punctually and 
keep the vouchers for the Lessors’ inspection 
whenever necessary. , 

(ii) The Lessees will keep and maintain 
the demised buildings in a proper and good 
state of repair and will attend to all annual 
Tepairs including white-washing, varmishing 
and painting and the Lessees will alsc keep 


and maintain all furniture, fittings, fixtures, ` 


carpets, rugs, linen, crockery, cutler7, air- 
conditioners, refrigerators, ice-cream machine 
and ice-making machine, electrical ceilirg Zans 
and light -fittings and all other articles of 
machinery and other moveable properties used 
on the premises and the lawn mowers tools 
and implements, kitchen and other utensils 
in proper and good state of repair. Lessees 
shall replace all breakages and deficiencies in 
the demised and hired articles from time to 
time. i - 
(iv) The Lessees will not be entitled -to 
sublet or transfer the demised premis2s to 
any other person or persons without the ex- 


press consent in writing of the Lessors first ` 


hand and obtained. The Lessees shall how- 
ever be entitled to give on sub-contract the 
Vegetarian and non-vegetarian catering and 
Restaurant departments, without reference to 
the Lessors. 


{v) The Lessees will on the expiry of the 
lease or sooner determination thereof deliver 
and hand over vacant possession of tke pre- 


mises and also the various articles hired out. 


to them in the same good condition in which 
they are now, fair wear and tear and demages 
or loss, if any, sustained by acts of God only 
being excepted. The Lessees will slso pay for 
all breakages and deficiencies in the hired arti- 
cles and replace the same at the Lessee’ own 
costs. 


(vi) The Lessees will have the option to 
renew the lease for a further period of five 
years on the expiry of the term heresy re- 
served on. the same terms and conditions. A 
separate lease deed will be executed sy the 
Lessees at their own cost and the Lessors will 
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join in the execution of the same as a 
the said option is exercised. Three §mg 
notice before the expiry of the lease 
given by the Lessees to the Lessors 
event-of their desiring to renew the least, Ae) z 


(vii) The lessees will do all necessary “Selg 
to keep the licences for conducting a resi- 
dential western style hotel business in full force 
and effect. Such licences are liquor licence, 
sales tax registration, Corporation licences for 
running a lodging house, coffee and meals 
hotel, barber saloon etc. The Lessees shall also 
pay the water charges and conservancy char- 
ges and the fee for maintaining electric motors 
and the fee necessary for renewal of permits 
or registration . certificates. They shall also 
pay and discharge the charges and fees that 
may be claimed for radio licence, police, 
licence, liquor licence etc. all of which have 
been transferred or will be transferred in the 
Lessees’ name at the Lessees’ expense. It is 
however expressly agreed and declared that 
on the expiry of.the lease and at the time 
when possession of the properties demised and 
the articles hired is given to the Lessors the 
Lessees will do all acts necessary to have 





` such possession re-transferred to the Lessors 


and sign all necessary applications to the au- 
thorities whenever ‘such joint applications are 
found necessary. 


(viii) In the event of the Lessees adding 
to the equipment or machinery with a view 
to improve the utility of the establishment 
and attract customers and generally to im- 
prove the business such machinery or equip- 
ment (which they are hereby empowered to 
‘do) shall be sold, to the Lessors at such price 
as the parties hereto may then agree upon 


‘and in case of any disagreement regarding 


the price, the Lessors shall be entitled to 
remove the said equipment and machinery. 


(ix) The Lessees shall at their own ex- 
pense insure the buildings and the furniture 
and fittings therein and all machinery and 
other articles hired out to them in the sum 
of Rs, '8,00,000/- (Rupees eight lakhs) of 
which Rs. 6,00,000/- (Rupees six lakhs) shall 
be the amount for which the buildings shall 
be insured and the balance of Rs. 2,00,000/- 
(Rupees two lakhs) shall be for the movable 
properties, machinery and other articles hir- 
ed out. The Lessees shall pay the insurance 


. premia of about Rs. 1,000/- per annum as 


and when they fall due and the policy shall 
be assigned by the Lessees to the Lessors 
so that in the event of the amount becom- 
ing due the same may enure to:the Lessors’ 
benefit. 


(x) The Lessees shall continue the exist- 
ing arrangements entered into by the Lessors 
with (1) The Handicraft Emporium (2) Oceanic 
Stores (owned by Sri G. K. Shanker of G. K. 


Syndicate Private Ltd.) and (3) Oriental Arts 


for remaining their sales stalls and (4) Radha 
Silk Emporium for. their show window and 
(5) Ram Mohan & Co., Private Ltd., for run- 
ning a travel agency on the same terms and 
conditions and the benefit ‘of the 
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rental paid by the above named 
firm shall go to the Lessees provided that on 
the expiry of the terms of the present ar- 
rangements with all or any of the said par- 
ties, the Lessees shall be entitled to terminate 
the said arrangements or to renew the same 
either with the same parties or other parties 
on such- terms and conditions as the Lessees 
shall deem fit without reference to the Les- 
sors and the benefit of such arrangements 
will go to the Lessees. 

(xi) The Lessees shall pay. to the Lessors 
the amount deposited as security by the Les- 
sors with the M. E. S. in respect of the 
Power. supply to the hotel business on the 
lessors transferring the same deposit to the 
lessees. In case such a transfer: is not prac- 
ticable, the Lessees shall themselves make the 
necessary deposits with the M. E. S. and 
the lessors shall be entitled to obtain a re- 
fund of their present deposit. 

(xii) The Lessees shall during the cur- 
rency of the lease keep the hotel and the 
premises in the same high standard of clean- 
liness and finish and the buildings fixture, 
fittings, furniture etc., are in now and shall 
do all acts to satisfy the municipal and 
health authorities without infringing any rule 
or bye-law. If by reason of any infringement 
of such rules any action is taken by the Gov- 
ernment or Corporation authorities the Les- 

` sees shall indemnify the Lessors against all 
the loss and damage so caused to the Lessors. 

(xiii) The Lessors or any of their repre- 

. sentatives authorised by them in writing shall 
be entitled on prior reasonable notice and at 
reasonable times to enter into the hotel busi- 
ness for the purpose of examining the condi- 
tion of the buildings, fixtures, furnitures, ma- 
chinery and other articles let out and hired 
as above. 

(xiv) The Lessees shall honour hotel re- 
servations already accepted by the Lessors 
till date without seeking to alter the terms to 
the disadvantage of the customers concerned. 
The Lessees shall also allow the Lessors in 
collecting dues from boarders and customers 
payable as on this day and shall give every 
co-operation in the recovery of the said dues. 

(xv) The Lessees shall in the event of 
the Lessors effecting a sale of the property, 
subject of course to the lease evidenced here- 
by, give all facilities for inspection to the 
Lessors and their representatives as well as 
to the prospective buyers. 


(5) The Lessors agree with the Lessees . 


as follows:— 

(i) to pay the Corporation property tax 
and quit rent in regard to the Jand and build- 
ings hereby demised regularly; 

Gi) to settle with the staff including the 
Manager servants, suppliers and contractors 
and labourers now working in the premises 


upto 13-7-1959 their claims for salary, wages, - 


bonus leave pay and retrenchment compensa- 
tion that such staff, servants, suppliers, con- 
tractors and labourers may be entitled to in 
respect of their services under the Lessors. 
Jn the event of any default in this behalf by 
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the Lessors and in case the Lessees are put 
to any expense or loss or damage by reason 
of such default, the Lessors shall idemnify 
the Lessees ‘against all such expenses, loss 
and damages. 

(iii) That the Lessees paying the rent 
hereby reserved and observing and perform- 
ing the several covenants and stipulations 
herein on their part contained shall peace- 
ably hold and enjoy the demised properties 
during the said term without any interrup- 
tion by the Lessors or any person or persons 
rightfully claiming under or in trust for 
them or either of them. 

(iv) On the written request of the Lessees 
made three calendar months before the term 
hereby created and if there shall not at the 
time of such request be any existing breach 
or non-observance of any of the covenants 
on the part of the Lessees hereinbefore men- 
tioned the Lessors will at the expense of the 
Lessees grant to them a lease and hire of. 
the demised premises and movables for a 


further term of five years from the expiry 


of the said term on the same terms and pro- 
viso as are herein contained with the excep- 
tion only of the present covenant for renewal. 
(6) Provided and it is hereby agreed and 
declared as follows: - i 
If the rent and hire hereby reserved or any 
part thereof shall remain unpaid for a period 
of six months after becoming payable or any 
covenant on the Lessees’ part herein con- 
tained shall not be performed or observed 
then in any of the said cases, it shall be law- 
ful for the Lessors at any time thereafter to 
enter upon the demised premises or any part 
thereof in the name of the whole and there- 
upon this demise shall absolutely determine 
but .without prejudice to the right ‘of action 
of the Lessors in respect of any breach of 
the. Lessees covenants herein contained.” 


5. Mr. M. S. Venkatarama Iyer, the 
learned counsel for the appellants, in sup- 
port of his contention that the lease in ques- 
tion is only a lease of the building known 
as Hotel Oceanic and its annexe. Ratnagar 
with furniture etc. for running a hotel therein, 
placed considerable reliance on the following 
provisions of the lease: 


(1) the recital in the preamble portion, 
eferring to the demise unto the lessees the 
properties and buildings described in Sche- 
dules I and IJ; - 

(2) 4 Gii) (xii)—keeping the buildings in 
proper repair. . 

_ (3) 4 Gv)—not to sublet the leased pre- 
mises. 

(4) 4 (v)—delivery of vacant possession 
on the expiry of the lease period. 

(5) 4 (vi)—option for renewal. 

(6) 4 (xiii)—Right of entry to inspect the 
buildings. 

(7) 4 (vili)—right to effect improvements. 

_ (8) 4 (ix)—to effect insurance of the pre- 
mises. 

(9) 4 (xv)—right of the lessors to sell the 
properties, giving all facilities for inspection 
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to the lessors, their representatives amd the 
prospective buyers. i 

(10) 4 (vii)—to keep licences in forze. 

(11) 5 @)—payment of taxes by the Lessors, 

(12) 6—default in payment of rent. ' 

6. The contention of the learned coun- 
sel for the appellants is that the above enu- 
merated provisions are usually found inleases 
of immoveable properties governed by th> pro- 
visions of the Transfer of Property Act and 
the incorporation of such provisions in the 
present lease deed would show that the lease 
in question is only a lease of. the buildings. 
fittings, furniture, etc., having been hired for 
the purpose of.running a hotel and that con- 
sequently the provisions o27.the Madras 3uild- 
- ings (Lease and Rent Control) Act, 196), are 
alone applicable and the Civil Court has no 
jurisdiction. s 

7. On the other hand, the learned Ad- 
vocate-General appearing for the plaintiffs 
contends that Ex. P-3 (lease deed) is sudstan- 
tially a lease of the business as a going con- 
cern to be conducted in the buildings refer- 
red to in schedules I and II to the lease deed 
and that Ex. P-3 is a composite lease relating 
to both the -buildings and the-furniture, equip- 
ment etc. described in Schedules III to V of 
the lease deed. The learned Advocate-SSene- 


ral relied upon the following preamble portion ` 


of the lease deed as supporting his contention 
that the lease is a composite lease- anc that 
the business as such was transferred ander 
Ex. P-3. f 

“the properties described in Schedules I 
and II have been furnished for the purpose 
of running a residential hotel and restaurant”; 
In fact the hotel busiriess was run in the pre- 
mises by the first-named lessor (M. S. Rama- 
swami Chettiar) for about five years prior to 
Ex. P.3 in the aforesaid properties, and that. 
the premises have been equipped with croc- 
kery, cutlery, air-conditioners, cooking renges, 
ice-cream machinery, ice-making machnery, 
electric fans, light fittings and all moveables 
for the said purpose. 
The learned Advocate-General further -elied 
upon various other covenants in the lease deed 
‘showing what was transferred was the busi- 
ness itself, viz., - i 


_ (1) Clause 4 (ii) relating to paymeat of 
licence fees for a hotel business, electricity 
charges, water-tax etc. mes 


(2) clause 4 (iii) keeping the furniture, fit-- 


tings, fixtures, crockery etc. in good repair 
and replacing of breakages and deficinces 
from time to time. 

(3) clause .4 (vii)—keeping licences for 
conducting residential western style hotel 
business in full force and effect. > 

(4) clause 4 (viil)—improvement oz the 
business, the utility of the establishment and 
. attracting the customers. 

(5) clause 4 (x)—providing for cortinu- 
ance of the existing arrangements. 

(6) clause 4 (ix)—referring to transfer of 
the business to the lessees. 
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(7) clause 4 (xii)—keeping the hotel and 
premises in the same high standard of cleanli- 
ness and finish as. prevailing at the time of 
the lease deed. , 

(8) clause 4 (xiii)—-the lessors entering 
into the premises. gh y . 

(9) clause 4 (xiv)—the lessees to honour 

the hotel reservations already accepted by the. 
lessors. : 
The contention of the learned Advocate-Gene- 
tal is that the above clauses indicate that the 
business: as such was transferred under the 
lease deed and the lease in question is a com- 
posite lease dealing both with immoveable 
and moveable properties. 


8. The various covenants and. other 
provisions referred to by the respective counsel 
have to be considered in the light of the back- 
ground, attendant on the execution of the 
lease deed. The most important factor to be 
borne in mind is that the Ist lessor was him- 
self running a residential high-class hotel in 


the said business place for about five years 


prior to 1959. He had equipped the same 
with linen, furniture, fittings, crockery etc., 
described in schedules III to V of the lease 
deed. He transferred the business to -the 
lessees for a period and intended to get back 
the business evidently with'a view to run the 
same himself. The provisions in the lease 
deed relating to the transferee continuing the 
business as before, keeping all the licences in 
tact, keeping the buildings in good repair, re- 
placing broken crockery etc., improve the busi- 
ness all in our opinion point to the transfer 
of the business to the lessees. Further the 
lessees continued the business under the old 
name ‘Hotel Oceanic’ without any change and 
the lessees substantially continuing’ the old 
staff and working in the business carried on. 
by them in pursuance of the aforesaid lease: 
are, in our opinion, telling circumstances indi-- 
cating a transfer of the business to the lessees.. 
On the other hand, the learned counsel for the: 
appellants apart from a reference to the coven-.- 
ants in the lease deed Jaid particular emphasis. 
on the following circumstances : 

(1) There are no words of assignment of 
the business to the lessors under Ex. P-3. 

(2) The absence of a clause in the lease 


"deed forbidding the landlord from competing 


with the business so transferred; 


‘ 


(3) There is no transfer of ‘good-will and 


the good-will has not been separately valued; 


(4) There is no transfer of labour force 
and staff to the lessees. On the other hand, 
the staff working in the hotel at the time of 
the lease had been retrenched and thereby 
the continuity of the business broken; 

(5) That what the defendants ran from 
the date: of the lease is only a similar busi- 
ness and not the continuity of the old busi- 


. ness; and 


(6) The hire of the articles and furniture 
hired are separated from the rent for the 
buildings. i 
The lease deed read as whole leave no room 
for any doubt that what was transferred under 
Ex. P.3 was the lease of the business carried 
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on in the said building with the furniture, 
equipment, crockery etc., belonging to the les- 
sors. The mere fact, that there are no speci- 
fic words of ‘assignment’ is, in our opinion 
immaterial. We are further of opinion that 
the absence of a clause forbidding the lessors 
competing with the business transferred is 
equally immaterial, as the lessors never con- 
templated the carrying on of such. business 
Al any time which the lessees wanted to pro- 
ibit. 
objections raised in detail in due course. We 


may, however, mention in this connection that 


splitting up of the lease amount into rent 
and hire for the fittings, furniture, crockery 
etc., covered by schedules III to V of Ex. P-3 
is only notional and that by itself cannot be 
a clinching circurnstances one way or the 
other. As we observed already, the various 
covenants relied on by Mr. M.S. Venkata- 
rama Iyer, the learned counsel for the ap- 
pellants are not, in our opinion, decisive on 
the question whether the lease in question is 
the lease of the buildings for the purpose of 
carrying on therein the hotel business with 
the furniture, crockery, fittings, etc. hired by 
‘the landlord. 


9. Though .the question whether the 
lease in question is a lease of buildings for 
running a hotel business with the furniture, 
fittings, crockery etc., hired from the lessors 
or a transfer of the business has to be decid- 
ed with reference to the terms of the lease 
deed, yet the subsequent conduct of 
-{the . parties or. the way in which the 
parties interpreted the document cannot 
ibe ruled out altogether, but may be 
{taken as pieces of evidence although of a 
very weak character. The lessees have not 
changed the name of the hotel which they 
` took over-on lease. In Ex. P-4 dated .13-7- 
1959, the defendants wrote to the Post-Master, 
Annamalaipuram Post Office, Madras-28, that 
they had taken over the Hotel Oceanic as 
lessees and requested the Post-Master that all 
letters, telegrams etc., addressed to the Pre- 
prietor of Hotel 
Hotel Oceanic might be forwarded tothe 
Hotel Oceanic Office. Ex. P-5 dtd. 14-7-1959 
is a letter by M. S. Ramaswami Chettiar, 
father of the first plaintiff, to the Deputy Com- 
missionet of Excise and Prohibition, Govern- 
ment of Madras, stating that he had leased out 
the Hotel Oceanic to the defendants with 
effect from 12-7-1959 and that consequently 
the liquor permit for the said Hotel might be 
transferred in the names of the defendants. 
He also requested permission to transfer the 
liquor stocks to them. Exs. P-5 to P-7 and 
P-13 show that the liquor permit was even- 
tually transferred in the names of the defen- 
dants and the liquor stocks were also so trans- 
ferred. Ex. P-10 dated 16-7-1959 shows that 
the defendants received from M. S. Rama- 
swami Chettiar, the coal issue card for the 
hotel. Exs. P12, P-15 and P-25 are corres- 
pondence between the parties regarding pay- 
ments made by customers in respect of bills 
prior to the date of the lease. Ex. P-16 dated 
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-a period of five years”. 


Oceanic or the Manager,. 
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28-7-1959 is a communication from the Com- 
missioner of Police regarding transfer of 
licence to run the Boarding and Lodging 
House in the names of the’ lessees. Ex. P-19_ 
dated 12-8-1959 is a letter addressed by the 
first plaintiff's father to the lessees, relating 
to the transfer of the various licences. Exs. 
P-99 to P-104 are the income-tax assessment, . 
orders for the years 1564-65 to 1969-70, which 
show that the first plaintiff had been assessed 
in respect of the rental income of Hotel 
Oceanic as business income and not as income 
from buildings. pe 


10. In addition, we may consider the 
other circumstances which indicate that the 
Hotel as a running business had been leased 
out. The parties themselves understood the 
lease as a transfer of the hotel business as 
such. In Ex. P-61 Gated 24-12-1968, which 
is a notice issued by the plaintiffs to the de- 
fendants, it was averred that under the inden- 
ture of lease dated 13-12-1965, “the schedule 
mentioned properties were leased out as a 
running business concern for the purpose of 
their carrying on the business of a hotel for 
In the reply notice 
Ex. P-65 dated 22-1-1969, this averment was 
admitted by the defendants. In Ex. P-64 
dated- 22-1-1969, the cefendants admitted that 
“the buildings in which the business of Hotel 
Oceanic is housed has been leaséd to our 
clients together with the business itself as a 
going concern.” Similarly, in Ex. P-98 dated 
12-10-1960, which is a partnership deed en- 
tered into between the two defendants and 
two others in respect of the running of the 
hotel, it was recited that the defendants 
herein had taken “a lease of the Hotel Oceanic 
as a:‘going concern.” It is thus quite clear 
that the parties intended that the hotel busi- 
ness as such was the one which was transfer- 
red under the lease deed Ex. P-3. 


f iL. We may observe that if the appel- 
lants’ contentions are accepted, the lessors 
have to remove the erticles hired, which are 
enumerated in schedules III, IV and V of the 


‘lease deed leaving the lessees to remain in 


possession of the two buildings as statutory 
tenants. This position is in our opinion, con- 
trary to the spirit of the lease deed and the 
various covenants en-ered into between the 
parties. The articles hired were only for the 
purpose of running the business and the par- 
ties never contemplated the separation of the 
buildings and the fittings, furniture, crockery 
etc., hired. Several cf the articles hired had 
been imbedded in the building on a permanent 
basis and the parties could never have com 
templated that those permanent fixtures could 
be disturbed on the expiry of the lease period. 
We are of opinion that the various covenants 
of the lease deed cannot be dissected in the 
manner contended for by the appellants, but 
that an overall picture. has to be taken for 
the purpose of finding out whether the lease 
deed is a composite one or not. As already 
observed by us we are of opinion that Ex. P-3 


is a composite lease deed covering both im- 
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moveable and moveable properties, fixtures, 
furniture, crockery etc., that is to say that 
the lease deed results in an assignment o- the 
hotel business for the period covered by the 
document. 

12.- We shall now refer to a few of 
the decisions relied on by the learned counsel 
for the appellants. The question whetker a 


lease deed in a given case is a composite one - 


or not has come up for consideration in 
numerous decisions of this Court interpreting 
the definition of ‘buildings’ and of decisions of 
other Courts defining ‘premises or ‘accom- 
modation’ under the respective State enact- 
ments. So far as the decisions of the Madras 
High Court are concerned they turn upos the 
construction of the definition of “building” 
contained in the Madras Buildings (Lease and 
Rent Control) Act, 1960. Section 2 (2 de- 
fines “building” as meaning any building or 
but or part of a building or hut, let or to be 
Jet separately for residential or non-residen- 
tial purposes and including (a)...........- b. any 
furniture supplied by the landlord for uze in 
such building or hut or part of a buildirg or 
hut, but not including a room in á hotel or 
boarding house. There is, however, a difference 
in the definition in the enactments of other 
States such as (J) the Anidh. Pra. (2) Bom- 
bay and (3) West Bengal and (4) Madhya 
Pradesh. In the definition of. “building™ oc- 


curring in the Andhra Pradesh Act, or ‘pre- - 


mises” or “accommodation” contained im thé 
Acts of Bombay, West Bengal and Madhya 
Pradesh, we find the additicn of the word: “or 
any fittings affixed’ after the words “any 
furniture” contained in Section 2 (2) (&) of 
the Madras enactment. Therefore, the deci- 
sions of the High Courts cf Andhra Pradesh, 
West Bengal and Bombay and Madhya Pra- 
desh are distinguishable when we are con- 
struing the definition of ‘building’ under the 
Madras enactment. 

13. The earliest decision on this ques- 
tion in Raja Chetty v. Jagannatha Das Gov- 
indas, AIR 1950 Mad 284 relating to Maharani 
Talkies in Washermanpet, Madras, There, the 
indenture . of lease dated 1-10-1948 rar as 
- follows :— ; 

“All the piece of ground with the new 
cinema theatre including the buildings and 
stall erected thereon known as ‘Maharani 
Theatre’ or ‘Maharani Talkies’ .......... ~ to- 
gether with all easements and appurtenances 
whatsoever thereunto belonging and also all 
the fixtures, fittings, cinematographic talkie 
equipments, machinery, -furniture, scenary and 
‘things in, upon or about the said theatre speci- 
fied in the inventory thereunder.” 

The lease was for a period of five years. Tho 
monthly rent and hire was fixed at Rs. 3200/- 
and this sum was expressed to be made up 
as follows: (1) Rs. 1,600/- being the rent for 
‘the ground and superstructures, (2) Rs. 800/- 
being the hire of furniture and (3) Rs. 300/- 
being the hire of talkie equipment, machinery, 
buildings and lessor fixtures. The question 
which arose herein was whether the provi- 
sions of the Madras Buildirgs (Lease and Rent 
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Control) Act, 1946 (Act XV of 1946) would 
apply to the lease in question. Their Lord- 
ships held that the lease in question was not 
a lease of a mere ‘building or building with 
compound and furniture’. but that the lease 
was of land and building together with, fixtures, 
fittings. cinematographic talkie equipments, 
machinery and other articles that the splitting 
up of the lease amount into various compon- 
ents such as rent for the ground and super- 
structure. hire of furniture and hire of talkie 
equipments and machinery etc. was purely 
notional and intented probably for purposes 
relating to municipal assessment and that ths 
lease ip question was a talkie house with every- 
thing that is necessary to rup a cinema houss 
and to split up such a composite lease into 
separate contracts of lease and hire would 
amount to destroying the lease altogether. 


14. The next decision referred to relat- 
ed to Gaiety Theatro Madras, and it is J. H. 
Irani v. Chidambaram Chettiar, AIR 1953 
Mad 650. where anothez Division Bench of 
this Court (Satyanarayana Rao and Raghava 
Rao, JJ.) dealt with a lease consisting of 
(1) the site under the actual building (a cinema 
Theatre) which belonged to the lessee (2) the 
smali sheds at the end of the premises and 
(3) all vacant space within exclusive of the 
theatre and the sheds. The learned Judges 
confirmed the view of the trial Judge (Subba 
Rao, J.) as he then was, who having regard 
to the wide connotation that was given to tha 
word ‘building’ and the purposes for which 
the Madras Buildings (Lease and Rent Con- 
trol) Act was enacted, the nature of the struc- 
tures in the suit premises and the manner in 


_ Which the entire premises were being let out 


and used for a number of years at any rate 
from 1914 and the purposes for which the 
building was taken on rent by the lessee from 
time to time, held that the suit premises came 
within the meaning of the word ‘building’ 
under the Madras Buildings (Lease and Rent 
Control) Act, 1946. i 


15. The next decision of importance 
in Om Prakash Gupta v. Commr. of Police, 
Madras, (1960) 2 Mad LJ 50. That case 
related to Rajakumari Talkies, Madras, where 
the lessee in whose favour the lease had ex- 
pired continued in possession. and the question 
that arose for determination therein was whe- 
ther such a lessee in possession of a building 
who is not legally entitled to be in possession, 
can be said to be in ‘lawful possession” of tho 
building within the meaning of Rule 13 of 
the Madras Cinemas Regulations Rules, 1957. 
The learned Judges referred to and followed 
the earlier decision in AIR 1950 Mad 284, 
Natesan, J. in Nanda Rao v. Lakshmana- 
swami Mudaliar, 1969-1 Mad LJ 153 had to 
consider a similar question. There the lease 
was for running a theatre at Arcot. The lease 
amount was Rs. 200/- per month for five 
years. It was  covenanted that the lesses 
should surrender possession in good repair. 
At the foot of the lease deed after describing 
the building with measurement, the document 
recited “This and within these zinc sheet build- 
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ings and all moveables within this.” Then 
came the following description of the arti- 
cles “Thirty. four good Rattan chairs, five 
condemned chairs, nine. sofas, forty three back 
benches, seventy benches, six sofas, sixteen 
_ inside light brackets, one control light, eigh- 
teen cushion sofas, eleven brackets outside the 
compound, three cabin lights, two ceiling 
bells, electric fitting switches, cabin board, 
wiring main boards all these.” The conten- 
tion on behalf of the landlord in that case 
was that lease was a composite lease outside 
the scope of the Act and’ per contra conten- 
tion on behalf of the tenant was that it was 
a building within the meaning of the Madras 
Buildings (Lease and Rent Control) Act, 1960. 
The learned Judge distinguished Raja Chetty’s 
case AIR 1950 Mad 284 and followed Karnani 
Properties Limited v. Miss Augustine, AIR 
1957 SC 309 which depended upon the con- 
struction of the definition of ‘premises’ occur- 
ring in West Bengal Rent Control Act. The 
learned Judge while appreciating the difference 


‘in the languagé of the definition of ‘building’ . 


under the Madras enactment and the defini- 
tion of “premises” under the West Bengal 
enactment stated that the difference did not 
matter, as the objects of the fwo enactments 
were similar and that the enumeration of the 
articles in the lease deed in addition to the 
‘building leased out amounted to ‘amenities 
provided by the landlord for the better enjoy- 
ment of the property leased out. The learned 


Judge referred to Section 3 (5) of the Act 


where the buildings required for occupation 
of Government Officers specified in sub-sec- 
. tion (3) of the Act and Section 4 (3) relating 
to the fixation of fair rent for any non-resi- 
dential building, the explanation to S. 17 (5) 
as also the Rules 12 and 13 of the Madras 
Buildings (Lease and Rent Control) Rules, 
1961, came to the conclusion that the ameni- 
ties provided by the landlord to the tenant 
inclusive of services as contemplated by the 
explanation to Section 17 (a) to Section 17 
(5) (a) came to the conclusion that such 
amenities notwithstanding the omission of the 
words “fittings affixed by the landlord for the 
use of the tenant” would form an integral part 


of a building as defined in the Act. We may, 


observe that Rules 12 and 13 relate to matters 
necessary in the calculation of the cost of con- 
struction of non-residential building and allow- 
ances to be made -for amenities. In our 
opinion, this consideration has no relevance 
in considering the question whether a non- 
residential building with fittings, furniture, 


crockery etc., as a going concern (hotel busi- | 


mess) was let out. In our opinion the dif- 
ference in phraseology of the definition of 
“buildings” under the Madras enactment and 
the Andhra Pradesh Buildings (Lease and Rent 
Control) Act as also the definition of premises 
under the West Bengal Act and the Bombay 
enactments or the definition of accommoda- 
tion under the Madhya Pradesh enactment is 


very material and Natesan, J., has erred in 
seeking to enlarge the scope of the definition 
of. the word “buildings”, under the Madras 


ALR 


enactment for which there is no justification. 
We are of opinion that the learned Judge 
erred in relying: upon AIR 1957 SC 309 which 
Telated to the definition of the words “pre- 
mises” under the West Bengal enactment and 
distinguishing a direst decision of a Division 
Bench of this Court in Raja Chetty’s case AIR 
1950 Mad 284 construing the word “building” 
under the Madras enactment. In our view, 
the decision of Natesan, J. is wrong. The 
reasoning contained in the above decision was 
followed by Ramamarti, J. sitting in the Ost 
ginal Side of this Court in Isherdas Shani 
and Bros. v. Rajah V. Rajeswara Rao, 1968- 
2 Mad LJ 233 relating to Odeon Cinema. 
This judgment though reported earlier, is latev 
in point of time. We may, however, point 
out that the decree of Ramamurti, J. was set 
aside in O. S. A..No. 9 of 1969 by consent of 
parties. - z 
. 16. ‘We shall next refer to the decision 
of other Courts. In the Andhra Pradesh High 


-Court a Division Bench consisting of Viswa- 


natha Sastri and Krishna Rao, JJ. in Konijeti 
Venkayya v. Thammana Peda Venkata Subba- 
rao, AIR 1957 AP 619 had to consider whe- 
ther a Iease of an oil mill which consisted of 
a factory comprising of land and buildings 
where machinery and plant were housed fell 
within the purview of the Madras Buildings 
(Lease and Rent Control) Act; 1949. Theis 
Lordships distinguished Irani’s case, AIR 1953 
‘Mad 650: and came to the conclusion that 
what was leased was a running factory 
comprising costly machinery intended to be 
used for the manufacture of oil and that the 


‘provision of the Madras Buildings (Lease and 


Rent Control) Act, will not govern the lease 
in question. In A. N. Shah v. Annapurn- 
amma, AIR 1959 Andh Pra 9 Umamahe 
swaram and Krishna Rao, JJ. in construing 
the lease deed which was. similar to the lease 
deed in Raja Chettiy’s case AIR 1950 Mad 
284 followed the decision in Raja Chetty’s 
case and held that the lease in question was 
of a talkie house with everything that was 
necessary to run cinema shows that to split 
up such a composite lease into separate con- 
tract of lease and hire and hire of machinesy 
and furniture was to destroy it altogether. 


17. The next decision in Ramanathan 
v. Seetha Mahalakshmi, (1970) 2 Andh WR 
112 where Gopal Rao Ekbote, J. who spoke 
for the Court observed as. follows :— 
. “The furniture supplied or any fittings 

ed by the landlord in the premises and 
let out along with the cinema hall, the entire 
thing comes within the definition of ‘building’ 
and consequently the provisions of the Act 
would govern the relationship of the landlord 
and the tenant, the result is that although the 
term of the lease deed had expired, the land- 
lord would not be in a position to evict the . 
tenant except for anyone of the grounds msn- 
tioned in Section 10 of the Act.” 
The learned Judges followed the decision of 
the Supreme Court in Karnani Properties Ltd. 
v. Miss Augustine, AIR 1957 SC 309 in Mo- 
bammad Jaffer Ali v. S. Rajeswara Rao, ATR 
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1971 Andh Pra 156 (FB) the Full Benca of 
the Andhra High Court had to consider the 
question whether the lease of a cinema thzatre 
equipped with projector and sound equipment 
is a building and the lessee of such building is 
a tenant liable to be evicted only under the 
provisions of the Act and not by a civil suit. 
Sambasiva Rao, J., who delivered the “udg- 
ment on behalf of the Full Bench referred 
. to the Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Acc, 1960 whick re- 
placed the Madras Buildings (Lease and Eent) 

_ Control Act, 1949, which was applied tc the 
State of Andhra Pradesh and the Hyderabad 
House and Rent Eviction Act, 1954,. covering 
the Telengana Area. It may be noted that 
the Andhra enactment of 1960 has added the 
words “or any fittings affixed” to the defini- 
tion of the building under the Madras eaact- 
ment, which governed that area previcusly. 
In view of the difference in the definition of 
the word “building” occurring in the new 
Andhra enactment, Sambasiva Rao, J., came 
to the conclusion that the enactment vould 
apply to such cinema theatres as well. 

e In Karsandas Ramji v. Kassanji 
Kalyanji, AIR 1953 Sau 113 the question arose 
whether the lease of a cinema theatre together 
with furniture, electric fittings and electric 
generator amounted to a lease of premises 
within the meaning of Section 5 (8) (tb) of 
Bombay Rents, Hotel and Lodging House 
Rates (Control) Act, LVII of 1947. The defi- 

‘nition of “premises”, as already stated in- 
cluded “any fittings affixed to such buiding 
or part of a building for the more bene‘icial 
enjoyment thereof.” Consiruing the dəfini- 
tion of the word “premises” which is wider 
than the definition of the word “builcing” 
under the Madras enactment,- Shah, C. J. 
speaking for the Court held that the Rent 
fn applied to the cinema theatre in ques- 
on. 

18. The next decision is Kali Prosad 
y. Jagadish Pada, AIR 1953 Cal 149 which 
was also a case of a lease of cinema theatre 
-and the definition of the word “premises” 
within the meaning of the West Bengal Pre- 
mises Rent Control (Temporary Provis.ons) 
Act, 1950, had to be considered. The d=fini- 
tion of the word “premises” in the said enact- 
ment includes the us of any furniture or 
fittings affixed to the building and therefore 
the Calcutta High Court came to the coacly- 
sion that the word “premises” in the West 
Bengal enactment was wider enough tc in- 
clude any building, including any furniture and 
fittings therein, and consequently the cinema 
theatre fell within the definition of the vord 


“premises.” 

20. In D. S. Jain v. Mechamal Roy, 
(68 Calcutta Weekly Notes, 1136) Mookarjee, 
i speaking for the Bench, observed as fol- 
lows: pa : . 

“Where tho letting is of a furnished and 
well-equipped cinema show house and tho 
building, furniture and- the machines and 
machineries etc., all constituting its essential 
and integral parts or components, they can- 
mot be regarded separately or as distinet op 
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different units. They are linked up together 
by the lease itself and the entire lease is the 
lease of a “premises” under the West Bengal 
Premises Tenancy Act.” ', 


It may be noted that the material part of 
the definition of “premises” occurring in the 
West Bengal enactment is the same as the 
definition of “premises” construed in Kali 
Prosad v.. Jagadish Pada, AIR 1953 Cal 149. 

21. A Full Bench of the Kerala High 
Court in Govindan v. Kunhilekshmi Amma, 
AIR 1966 Ker 244 (FB), took the same view 
and the definition of the word “building” in 
the Kerala Act, which was amended in 1961, 
included the words “any fittings affixed by 
the landlord.” Vaidialingam, J., speaking for 
the Full Bench, after an elaborate review of 
the relevant case-law, expressed the view that 
the lease of a ‘cinema theatre including furni- 
ture, electric installation, machinery and equip- 
ment’ fell within the ambit of the amended 
definition of the word “building”. 

_ 22. We shall. now refer to the two 
decisions of the Supreme Court which have 
a bearing on this point. We may at the out- 
set observe that the said decisions turn- 
ed upon the construction of the defini- 
tion of the word ‘premises’ under the 
West Bengal and Madhya Pradesh enact- 
ments. The construction of the definition of 
‘premises’ in the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950 
came up for consideration before the Supreme 
Court in AIR 1957 SC 309. In the case be- 
fore. the Supreme Court the tenant applied 
for fixation of standard rent and the landlord 
contended that the Act did not apply to the 
premises in question. The word “premises” 
is defined in the West Bengal enactment very 
widely .and the preamble of the enactment 
showed that the intention was to make better 
provision for the control of rents and pre- 
mises. Sinha, J., who delivered the judgment 
on behalf of the Court: observed that “in 
order fully to give effect to the provisions of 
the statute, the Court has to give them the 
widest application possible within the terms 
of the statute. Having those considerations 
in view, I do not think that the supply of 
amenities aforesaid would make any differ- 
ence to the application of the Act to the 
premises in question.” . 

The next decision of the Supreme 
Court is Uttamchand v. S. M. Lalwani, AIR 
1965 SC 716. The headnote in the case brings 
out corectly the position, which runs as 
follows :— 

“Dal mill building, with fixed machinery 
in sound working order and accessories was 
feased out on an annual rent. The intention 
of the lessee in accepting the lease was to use 
the building as a Dal mill. The question was 
whether the Dal Mill was an “accommoda- 
tion” within meaning of Section 3 (a) M. P. 
Accommodation Control Act, 1955, and whe- 
ther the Rent Control authority had jurisdic- 
tion to determine the standard rent. 

Held after consideration of the terms of 
the lease that the factory was not a building 
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within meaning of Section 3 (a) and therefore 
was outside the purview of the Act. 


The Court must apply the test of the 
dominant intention of the parties. The Court 
must determine the character of the lease by 
asking itself as to what was the dominant in- 
tention of the parties in executing the docu- 
ment. : 

The fitting of the machinery in the pre- 
gent case could not be said to be fittings 
which had been fixed for the more beneficial 
enjoyment of the building. The fittings to 
which Section 3 (a) ty) (3) tefers are obvious- 
fy fittings made in the building to afford inci- 
dental amenities for the person occupying -the 
building. That being so, it was clear that 
the fittings in question did not fall under 
Section 3 (a) (y) (3). If the fittings in ques- 
tion had attracted the provisions, of Section 3 
(a) (y) (3) there would have been no diffi- 
culty in holding that the lease was in res- 
pect of accommodation as defined by the said 
provision. 

The dominant intention of the lessee in 
accepting the lease was to use the building 
as a Dal Mill. ‘Though the document pur- 
ported to be a lease in respect of the Dal 
Mill building the said description was not 
decisive of the matter because even if the in- 
tention’ of the parties was to let out the Mill, 
the building would still have to be described 
as the Dal Mill bilding. It was not a case 
where fhe subject-matter of the lease was- the 
building and along with the leased building 
incidentally passed the fixture of the machi- 
nery in egard to the Mill: in truth, it was 
the Mill which was the subject-matter of the 
fease, and it was because the Mill was in- 
tended to be let out that the building had 
inevitably to be Jet out along with the Mill. 
The fact tbat the machinery which was trans- 
ferred to lessee under. the lease was bound to 
be not very serviceable and that lessee had 
to bring in his own machinery. would not 
alter the character of the transactions. The 
fixtures desetibed in the schedule to the lease 
were in ao wense intended for the more bene- 
§cial enjoyment of the building. The fixtures 
‘were the primary object which the lease was 
intended to cover and the building in which 
the fixtures were Jocated came in incidental- 
ly. Therefore the rent which the lessee agreed 
to pay to lessor under the document could not 
be said fo be cent payable for any accommo- 
dation to which the Act applied.” 


24. Whatever test is applied to ascer- 
tain whether the lease. is a lease of a building 
jor a composite lease, the primary question 
for determination is what is the intention of 
‘the parties, whether it is called a dominant 
‘intention ot mere intention, The position. in 
jour opinion, is the same. Having regard to 
jthe various factors mentioned above and the 
tests laid down by the several decisions te- 
ferred to, we are in tespectful agreement with 
Ithe view expressed by Rajamannar. C. J. and 
‘Panchapagesa Aiyar, J. in AIR 1950 Mad 284 
sand hold that the lease in the present case is 
ja composite lease to which the provisions of 


`a 
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the Madras Buildings (Lease and Rent Con- 
trol) Act, have no application. 


25. The learned counsel for the ap- 
pellants next contended that the trial Judge 
went wrong in referring to the income-tax as- 
aessment orders Exs. P-99 to P-104 for the 
years 1964-65 to 1969-70, which showed that 
the first plaintiff herein had been assessed in 
respect of the rental income of the hotel busi- 
ness as business income and not as income 
from the buildings. The contention of the 
learned counsel is that the lease deed cannot 
be construed with reference to how the In- 
come-tax Officers construed the lease. While 


_We agree with the learned counsel that such 


method of construction is not proper, we do 
not see any ground why such evidence should 
be excluded altogether. As already observed 
such evidence is of the weakest quality and 
the way in which the officers construed the 
lease would, in our opinion, stand in the same 
footing as to how the parties themselves inter- 
preted the document and conducted them- 
selves. In this connection the learned coun- 
sel referred to Commr. of Income-tax, Madras ` 
v. Bosetto Bros. Ltd. AIR 1940 Mad 366 
(FB) where the nature of the lease of a hotel 
came up for consideration under Section 10 
of the Income-tax Act. The facts therein are 
as follows :— The assessee Company was car- 
rying on the hotel business in Madras. Sub- 
sequently, the assessee built a hotel in Octa- 
camund and  carriéd on business there till 
1934. Finding the business not profitable at 
Ootacamund, he leased the premises, furniture 
and fittings to another firm for the purpose 
of running the hotel and the lessees carried 
on the hotel business. ` For the assessment year 
1937-38 the assessee claimed deduction from 
its income in certain sum as depreciation on 
building and furniture at the Ootacamund 
hotel umder Section 12 (2) (vi). But, the In- 
come-tax authorities refused deduction on the 
ground that the hotel at Ootacamund must 
be regarded as property and as such assess- 
able only under Section 9. It was held that- 
the letting of the Octacamund hotel must be 
regarded as part of the Company’s premises 
and that the assesse2 was entitled to allow- 
ance for depreciation under Section 10 (2) (vi) 


. in respect of the Octacamund building. 


26. In Sultan Bros. (P) Ltd. v. Jn- 
come-tax Commr.. AIR 1964 SC 1389 a 
similar question arose relating to a hotel in 
Bombay. At page 1394. Sarkar, J., who deli- 
vered the judgment on behalf of the Bench, 
observed as follows :— i 

“It seems to us that fhe inseparability re- 
ferred to in sub-rection (4) is an inseparability 
arising from the intention of the parties. That 
intention may be ascertained by framing the 
following questions: Was it the intention in 
making the lease—and it matters not whether 
‘there is one lease or two. that is, separate 
“lease” in respect of the furniture and the 
building that the two should be enjoyed to. 
gether? Was it the intention to make the letting 
of the two practically one lefting? Would one 
have been let alone a lease of it accepted 
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without the other? If the answers to the first 
two questions are in the affirmative, and the 
last in the negative then, in our view, it has 
to be held that it was intended that the let- 
tings would be inseparable. This view alzo 
provides a justification for taking the case Df 
the income from the lease of a building out 
of Section 9 and putting it under Section 12 
as a tesiduary head of income. It then te- 
comes a new kind of income, not ccvered 
by Section 9, that is, income not from the 
ownership of the building alone but an m- 
come which though arising from a building 
would not have arisen if the plant, machinery 
ach furniture had not also been let along 
with it. } 


That takes us to the question, was the 
Tetting in the present case of the building aad 
the furniture and fixtures inseparable in the 
sense. contemplated in the sub-section as we 
have found that sense to be? It is true that 
the rent for the building and the hire for the 
furniture were separately reserved in the lease, 
but that does not, in our view, make the two 
lettings separable.” 


We are of opinion that the above decisicns 
have no application to the facts of the present 
case. i 


‘27. The learned counsel for the appel- 
lant next contended that the lease deed cover- 
ed two buildings, one of them owned by 
M. S. Ramaswami Chettiar, the husband, and 
the other owned by the second plaintiff, his 
wife, and that the business in the two buid- 
ings was carried on only by Ramaswami 
Chettiar and if the intention of the parties was 
to transfer the business it was unnecessary <or 
both Ramaswami Chettiar and his wife to 
join in executing the lease deed. The cont=n- 
tion is that Ramaswami Chettiar alone, who 
was running the business, was the person who 
could transfer the business and that the fact 
that the husband and wife joined in the lease 
deed showed that it is the building that was 
leased out and not the business. We are of 
opinion that there is no substance in this 
contention. The business is carried on in the 
two buildings and what is leased out is the 
business that is carried on in the two buld- 
ings. The owners of the two buildings, in 
which the business has to be carried on, have 
to join in executing the lease deed; otherwise 
the. business without the lease of the premises 
cannot enable the transferee to run the basi- 
ness in the premises belonging to the lessors. 
It is in that view that the owners of both 
er buildings joined in executing the lease 

ee ee 


28. The learned counsel for the ap- 
pellants next contended that the provisior in 
the lease deed relating to keeping the licences, 
auch liquor licences, Corporation licences, 
lodging house licences. coffee and meals hotel 
business licences. barber’s saloon licences etc. 
for conducting a residential | western-style 
hotel business have to be kept in full force 

\ 
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and effect, all of which will have to be re- 
transferred to the lessors at the time when 


` the lease expired, showed that the lease is in 


respect of the buildings. In this connection, 
the learned counsel referred to Halsbury’s 
Laws of. England, II Edition, Volume 23, 
page 637, dealing with covenants relating to 
licenced premises. Paragraph 1345 referred 
to reads as follows: ` f i 


“Leases of licenced premises usually con- 
tain covenants on the part of the tenant in- 
tended for the protection of the licence, and 
also if the landlord is brewer and. the pre- 
mises are to be ‘tied’ to his business, intended 
to create the ‘tie? and ensure that the benefit 
of it shall be assignable.” 


The argument of the learned counsel is that 
such covenants are usually contained in leases 
of licenced premises and the business is tied 
to the premises and that consequently the 
lease in the present case is a lease of the 
premises to which the business is tied up. 
The learned counsel also referred to the 
Encyclopaedia of the Laws of England with 
Forms and Precedents, Vol. VII, page 747, 
where the form for a lease of a public house 
by a firm of brewers is set out. We are-of - 
opinion that the lease in question cannot be 
dissected in this manner. We will have to 
take all the covenants of the lease deed into 
account for the purpose of finding out whe- 
ther the lease in question is a composite lease 
or a lease of a building. In our opinion, the 
attempt of Mr. M. S. Venkatarama Iyer to 
compare the lease in the present case with 
the lease of licenced public house under the 
English Law is not justified. The business 
transferred in the present case under the lease 
deed in question is a hotel business. Sale of 
intoxicant is one of the services rendered in 
the hotel by persons carrying on the hotel 
business. Apart from the question whether 
the lease could be dissected in this manner, 
we are of opinion that clause 4 (vii) makes - 
it obligatory on the part of the lessees to 
keep up such licences in full force and effect. 
If the various other clauses viz., (1) clause 4 
(v) in the lease deed, calling upon the lessees 
to deliver the various articles hired out in 
the same good condition. in’ which they are 
now and for breakages and deficiencies being 
replaced, (2) the latter limb of clause 4 (vii) 
expressly providing for the lessees doing all 
acts necessary to put back the lessors in pos- 
session and sign all necessary applications to 
the authorities whenever such joint applica- - 
tions are found necessary. (3) clause 4 (viii) 
providing for the lessees adding to the equip- 
ment or machinery with a view to improve 
the utility of the establishment and attract 
customers and to improve the business, 
(4) clause 4 (x) whereunder the lessees are 
obliged to continue the existing arrangement 
entered into by the lessors with various per- 
sons and (5) clause 4. (xii) whereunder the 
lessees are obliged to keep the premises in 
the same high standard of cleanliness and 
finish, all point out the lessors taking over 
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the management on the expiry of the lease - 


period, so that the lessors could continue the 
~ business retransferred without any difficulty. 


29. The next contention of the learn- 
ed counsel for the appellants is that the good- 
will of the business is a very material com- 
ponent of the business itself and when that 
is not taken into account in transferring the 
business, it must be assumed that the lease in 
question is only a lease of the building. 
“Goodwill” in a business, has been the sub- 
ject of several decisions and we shall briefly 
tefer to some of them. 


30. ‘Goodwill’ has not been defined 

precisely either in the Partnership Act or any 

- other enactment: In Lindley on Partnership, 
12th Edition, p. 467, it is stated as follows: 


“The term ‘goodwill’ can hardly be said to 
have any precise significance. It is generally 
used to denote the benefit arising from con- 
nection and reputation and its value is what 


can be got for the chance of being able to | 


keep that connection and improve it.” _ 
In Crutwell v. Lye, (1810) 17 Ves 335 Lord 
Eldon said at page 346 as follows: 


“the goodwill which has been the sub- 
ject of the sale is nothing more than the pro- 
bability that the old customers will resort 
to the old place.” 

The above is not an exhaustive definition. In 
Churton v. Douglas, 1859 John 174. Wood, 
V. C. stated at page 188: 


“Goodwill, I apprehend must mean 
every advantage, every positive advantage, if 
I may so exprese it, as contrasted with the 
negative advantage of the late partner not 
carrying on the business himself, that has been 
acquired by the old firm in carrying on its 
business, whether connected with the pre- 
mises in which the business was previously 
carried on, or with the name of the late firm 
or with any other matter carrying with it the 
:benefit of the business.” 


In Trego v. Hunt, 1895-9 All ER 804 = 1896 
AC 7 what ‘goodwill’ means was considered 
by the House of Lords. Lord Horschell, 
L. C. observed at page 810 as follows: 


“It is the connection thus formed, to- 
gether with the circumstances, whether of 
habit or otherwise, which tend to make it 

ermanent, that constitutes the goodwill of a 
Poa It is this which constitutes the dif- 
ference between a bisiness just started, which 
has no goodwill attached to it, and one which 
has acquired a goodwill The former trader 
has to seek out his customers from among the 
community as best he can. The latter has a 
custom ready made. He knows what members 
of the community are purchasers of the arti- 
cles in which he deals, and are not attached 
by custom to asy other establishment.” 


Lord Macnaghton stated at page 813 as 
follows : 
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“What ‘goodwill’ means must depend: on 
the character and nature of the business to 
which it is attached. Generally speaking it 
means much more than what Lord Eldon 
took it to mean in the particular case before 
him, in (1810) 17 Ves 335 at p. 436 seess. 
often it happens that the goodwill is the very 
sap and life of the business, without which 
the business would yield little or no fruit. 
It is the whole advantage, whatever it may 
be, of the reputation and connection of the 
firm, which may have been built up by years 
of honest work, or gained by lavish expen- 
diture of money.” ‘ 


In Inland Revenue Commr.. v. Muller and 
Company’s Magarine Ltd., 1901 AC 217, Lord 
Macnaghton observed at pages 223 and 224 
as follows: | 


“What is goodwill? It is a thing very 
easy to describe, very difficult to define. It 
is the benefit and advantage of the good name, 
reputation, and connection of business. It is 
the attractive force which brings in custom. 
It is the one thing which distinguishes an old- 
established business from a new business at 
its first start. If there is one attribute common 
to all cases of goodwill it is the attribute of 
locality. For goodwill has no independent ex- 
istence. It cannot subsist by itself. It must 
be attached to a business. Destroy the busi- 
ness, and the goodwill perishes. with it, though 
elements remain which may perhaps be gather- 
ed up and be revived again.” 


In the Supreme Comt in S. C. Cambatta and 
Co. (P) Ltd, Bombay v. Commr. of Excess 
Profits Tax, Bombay, AIR 1961 SC 1010, 
Hidayatullah, J. speaking for the Bench, 
after referring to (1810) 17 Vee 335 and 
1895-9 All ER 804 = 1896 AC 7 and other 
cases, observed. as follows: 


“Tt will thus be seen that the goodwill 
of a business deperds upon a variety of cir- 
cumstances or a combination of them. The 
location, the service, the standing of the busi- 
ness, the honesty cf those who run it, and 
the lack of competition and many other fac- 
tors go individually or together to make up 
the goodwill, though locality always plays a 
considerable part. Shift the locality, and the 
goodwill may be lost. At the same time, 
locality is not everything. The power to at- 
tract custom depends on one or more of the 
other factors as well. In the case of a 
theatre or restaurant, what is catered, how 
the service is run end what the competition 
is, contribute alzo to the goodwill.” 


In the Bank Nationalisation case (R. C. 
Cooper v. Union of India), AIR 1970 SC 
564, Shah, J., at p. 611, observed as follows: 

“Goodwill of a business is an intangible 
asset: It is the whole advantage of the re- 
putation and connections formed with the cus« 
tomers together with the circumstances mak- 
ing the connection durable. It is that com- 
ponent of the total value of the undertaking 
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which is. attributable to the ability of the 
concern to earn profits over a course of years 
or in excess of normal amounts because of 
its reputation, location and other features: 
1896 AC 7. ‘Goodwill of an undertaking 
therefore is the value of the attraction to cas- 
tomers arising from the name, and reputation 
for skill, integrity, efficient business manaze- 
ment, or efficient service.” 


The argument of the learned counsel for the 
appallants is that inasmuch as the lease deed 
did not specifically refer to the goodwill of 
the hotel business and the premises, which 
is a. very valuable ingredient in the business 
assigned under the lease as referred to in the 
above cases, the lease in question can only 
relate to the buildings and noct a transfer of 
the business. No doubt, goodwill has aot 
been separately mentioned and dealt with. 
In our opinion, the lessors, when negozia- 
ting for the lease, ought to have taken ‘his 
ingredient into account in fixing the lease 
amount. The following consideration jus-ify 
the conclusion which we have arrived at, 
VIZ., 


(1) the fact that the lessors were carry- 
ing on the hotel business for a period of 
about five years prior to the grant of the 
lease in question; 


(2) that the business leased out is in the 
same premises as that which was originally 
carried on; 


(3) the lessors not reserving a right to 
start a competing business in the same Icca- 
> 


(4) the lessors having placed at the dis- 
posal of the lessees all the fittings, linen, Zur- 
niture, carpets, rugs, crockery, cutlery, air- 
conditioners, refringerator, ice-cream mahi- 
nery etc. 


(5) the lessees not being granted a right 
to sublet or transfer without the lessors’ con- 
sent; : 


(©) the lessors’ intention of taking tack 
the business on the expiry of the lease period 
or its renewal; 


(7) the anxiety of the lessors to keep 
all licences intact and the other. covenants in 
the lease deed, fixing, the lessees with liab_lity 
to pay the taxes etc. regularly. 


These are several indications according tc us 


which go to show that the business with its 
reputation earned over years of its funct_on- 
ing. was transferred to the lessees although 
“goodwill” as such was not specifically men- 
tioned in the lease deed. What has happened 
in this case is that the business remainec as 
such and was continued as such by the lessee 
under the lease deed and that there is. enly 
a transfer of management. 


31. Mr. M. S. Venkatarama Iyer next 
contended that the Jessors’ ‘covenants (Cl. 5 


Gi)) to settle with the staff including the 
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Manager, servants, suppliers, contractors and 
labourers now working in the premises upto 
13-7-69, their claims for salary; wages, bonus, 
leave pay and retrenchment compensation, 
showed that the hotel business which was car- 
Tied on was not meant to be continued as 
such by the lessees, that this is an indication 
that the ‘hotel. business run by the first lessor 
till the date of the lease was closed down and 
the lease in question is-a new business and 
not the continuation of the old business, and 
that there is no transfer of the business as such 
involved. We are of opinion that there is no 
substance in this contention. In this connec- 
tion, the learned counsel sought to distinguish 
the direct decision on the question under 
consideration namely, Kenmir Lid. v. Frizzell, 
pol WLR 329. Tbe facts therein are as 
ollows :— 


The respondents were employed by N. 
Bros., a firm carrying on business as magu- 
facturers of furniture for sale through the 
trade. -The appellants, who were engaged in 
the manufacture of furniture components, en- 
tered into an agreement in writing with E. 
Bros., on June 5, 1964, for the purchase of- 
their factory premises, fixtures and fittings, 
plant and machinery. The agreement also 
contained undertakings by K. Bros. to con- 
tinue the business of furniture manufacturers 
and the management of their employees until 
the date of completion and thereafter not to 
compete with the appellants in that business 
and to transfer to the appellants the benefit 
of all trade agreements, licences or official 
permits and the right to use the name K. in 
all its forms. There was no assignment of 
the goodwill of the business to the appellants. 
The terms of the agreement were duly carried 
out, the appellants taking possession of the 
factory, adopting the name of K. Ltd. and 
issuing forms of particulars of contract of 
service to the respondents. Following the dis- 
missal of the respondents by the appellants 
in December, 1966, the amount of the redun- 
dancy payments to which they became entitl- 
ed under Section 1 of the Redundancy Pay- 
ments Act, 1965, was referred to the indus- 
trial tribunal which held that in the circum- 
stances the written agreement amounted to a 
transfer of the business within Schedule 1, 
para 10 (2) to the Contracts of Employment 
Act, 1963, and therefore that the respondents’ 
employment with K. Bros. and K. Ltd., was 
a continuous employment. within the mean- 
ing of Schedule I to the Act of 1965 and they 
should be awarded payments on that basis. 
On appeal, it being contended that there could 
be no transfer of a business unless the tran- 
saction included an assignment of the good- 
will, Widgery, J., who delivered judgment on 
behalf of the Bench, applying the principles 
contained in H. A. Rencolue Limited v. Hunt, 
1967-2 ITR 475 and C. D. Ault (Isle of 
Wight) Limited v. Gregory, 1967 KLR 590 ob- 
served ‘as follows: = 


“In deciding whether a transaction 
amounted to the transfer of a business regard 
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must be had to its substance rather than its 
form, and consideration must be given to the 
whole of the circumstances, weighing the 


factors which point in one direction against - 


those which point in. another. In the end the 
vital consideration is whether the effect of 
the transaction was to put the transferee in’ 
possession of a going concern the activities 
_ of which he could carry on without interrup- 
tion. Many factors may be relevant to thia 
decision though few will be conclusive in 
themselves. Thus, if. the new employer care 
ties on business in the same manner as be- 
fore this will point to the existence of a 
transfer, but the- converse is not necessarily 
true because a transfer may be complete even 
though the transferee does not choose to avail 
himself of all the rights which he acquires 
thereunder. Similarly, an express assignment 
of goodwill is strong evidence of a transfer 
of the business but the absence of such an 
assignment is not conclusive if the transferee 
has effectively deprived himself of the power 
to compete. The absence of an assignment of 
premises, stock-in-trade or outstanding con- 
tracts will likewise not be conclusive if the 
particular circumstances of the. transferee 
nevertheless enable him to carry on sub- 
stantially the same business as before.” 


We are in respectful agreement with the above 
observations. : f 
-14 A ` Dea 


32. This question again came up for 
consideration by the Court of Appeal in Lloyd’ 
v. Brassey, 1969-2 QB 98. Lord Donning, 
M. R., referred to the. judgment of the Divi- 
sional Court in 1968-1 WLR 329 with ap- 
proval and observed as follows at page 103: 


ta ag 


“If the new owner takes over the busi- 
ness as a going concern—so that, the business 
remains the same -business but in different 
hands—and the employee keeps the same job 
with the new owner, then he is not entitled 
to redundancy payment. His period of em- 
ployment is deemed to continue without a 
break in the same job: so that, if he is after- 
wards dismissed by the new owner for redun- 
dancy, his payment is calculated on the whole 
period in that job.” 


Russell, L. J., in dealing with the transfer 
of an agricultural farm, applied the test laid 
down in 1968-1 WLR 329, and observed: . 


“The business carried on at a farm such 
as this, is, and is inseparable from, the oc- 
cupation of it for agricultural purposes, and 
it is to my mind the same business whoever 
occupies it for those purposes. I think, with 
respect, that the Divisional Court erred in 
thinking that there could not be a change 
of ownership of a business unless there was 

- some transfer of the goodwill or pending 
contracts. But if the business is such that 
jt can and> does exist without goodwill or 
pending contracts, the absence of such a 
transfer is of no relevance in considering 
whether there has been a change of owner- 


ship of the business, 


ALR 
We- may refer to the observations of Salmon 


L. J., who after referring to the judgment in ` 
1967-2 ITR 475, cbserved: 
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“The whole operation necessarily meant 
a smooth and unbroken continuity between 
what was happening before and after tho 
transfer. Of the many factors to be taken 
into account in considering whether or not a 
change in the ownership of a business has 
occurred, none by itself nor a combination 
of'any of them together is necessarily con- 
clusive Everything depends on a _ broad 
view of all the circumstances of each parti- 
cular case.” 
The learned counsel next referred to Sec. 25 
(FF) of the Industrial Disputes Act, 1947 and 
contended that Clause 5 (2) of the lease deed 
showed conclusively that there is no trans- 
fer of .the business but that a new business 
was carried on by the lessees under Ex. P-3. © 
The relevant part of Section 25-FF of the 
Industrial Disputes Act runs as follows:— 

“Where the ownership or management of 
an undertaking is transferred, whether by 
‘agreement or by operation of Jaw, from ths 
employer in relation to that undertaking to 
anew employer, every workman who has 
been in continuous service for not Jess than - 
one year in that undertaking immediately bs- 
fore such transfer shall be entitled to notice 
and compensation in accordance with the 
provisions of Section 25-F, as if the work- 
man had been retrenched: : 


‘Provided that nothing in this section 
shall apply to a workman in any case where 
there has been a change of employers by 
reason of the transfer, if ` 


(a) the service of the workman has not 
been interrupted by such transfer; . 

(b} ; and 

(c) the new employer is under the terms 
of such transfer or otherwise, legally liable 
to pay to the workman, in the event of his 
retrenchment, compensation on the basis that 
his service has been continuous and has not 
been interrupted by the transfer.” 
On the admitted facts in the case substantial- 
ly all the workmen employed by the lessors’ 
in the hotel business were continued by the 
lessees after the business was taken over by 
them. Under these cifcumstances, the provi- 
sion in the lease deed namely clause 5 (ii) 
that the lessors should settle with the staff 
including the Manager, servants, suppliers, 
contractors . and labourers, their claims for 
salary, wages, bonus, leave pay and. retrench- 
ment compensation that such staff, servants, 
suppliers, contractors and labourers may be 
entitled to in respect of their service undey 
the lessors, have no relevance. 


33. Mr. M. S. Venkatrama fyer, the 
learned counsel for the appellants, in support 
of his contention that what was leased out 
was only the building including the furniture 
and fittings therein and that no transfer of. 
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business was involved, referred to the <leci- 
sion of the Court of Appeal in Ex Parte 
Turquand In Re Parker, (1884) 14 QBD 
636. In the said case, the notoriety of the 


: custom for hotel keepers to hire the fmni- 


ture for their hotels was referred to. That 
case related. to the Bankruptcy of the Essor 
of a hotel, who was carrying ` on the hotel 


_ business in the premises let out to him with 


all furniture, fittings and eifects. Brott, M. R. 
at page 645, dealt with the doctrine of re- 
puted ownership in respect of fittings, fur- 
niture etc. in a running hoiel. After refer- 
ting to the notorious custom for hotel ke2pers 
to carry on their business by means of fur- 
niture which is not their own, the lecrned 
Judge observed as follows: 

“But it is said that the Courts have not 
yet declared what they understand by ‘“furni- 
ture’. It is obvious from the nature o? the 
case that ‘furniture’ must include everything 
which goes to the furnishing of an hota for 
the purpose of using it as an hotel. It is said 
that the custom only applied to such things 
as sofas, chairs, and tables. I suppose it may 
at least be said to apply to bedsteads. But 
what is the use of a bedstead for the pur- 
pose of carrying on an hotel if you havz not 


sheets and blankets and counterpans? What - 


js the use of an hotel if it has not wash-hand 
basins and wash-hand stands? You cannot 


carry on an hotel unless you have those things. . 


Therefore linen and crockery must zome 


` within the custom. What is the use cf at- 


tempting to carry on an hotel if you have 
not souptureens, wine glasses and tumblers? 
The very nature of the case shows at oncé 
that to attempt to split up furniture into 
different classes with regard to some of which 
the custom applies, and with regard to others 
of which it does not, is as a matter of busi- 
ness ridiculous. ‘Furniture? must include 
everything which is necessary for the furnish- 
ing of an hotel for.the purpose of cazrying 
it on as an hotel.” 


The learned counsel, relying on -the afore- 
said decision, argued that what was le: out 
was only the building with furniture and 
fittings and the test, to be applied to Jeter- 
mine whether a business as such is traasfer- 
red or whether the lease was only of a build- 
ing to be used as an hotel, is one of ‘user’. 


In our opinion, there is no substance im this - 


contention. 


We are clearly of opinion that the 
lease deed in question is a composite lease 
dealing both with immovable properties and 
fixtures and movable properties, fittings fur- 
niture, crockery, linen, etc., that the trensac- 
tion of lease amounted to a transfer cf the 
business, which on the date of the lease deed 
the first plaintiff was conducting in the two 
buildings, to the lessees for a period and that 
it is not a lease of the building and fixtures 
and a hire of fittings, furniture, crockery, 
linen etc., for the purpose of running a hotel 
that the provision of the Madras Bui dings 
(Lease and Rent Control) Act is inapplcable 
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to the lease in question and that the Civil 
Court has jurisdiction to entertain the suit. 
There is no substance in any of the conten- 
tions put forward by the learned counsel for 
the appellants. 


35. The appeal, therefore, fails and 
is dismissed with costs. Time for delivery of 
possession till 31-3-1973 subject to payment 
of all arrears within one month from today. 


Appeal dismissed. 
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Index Note:— (A) Limitation Act (1908), 
Article 11-A — Applicability — Auction pur- 
chaser obtaining in execution symbolical 
Possession of entire property — Subsequent 
suit for partition and separate possession of 
J. DJs share in that property fled beyond one 


' year from date of claim order — Not barred. 


(X-Ref:— Civil P.C. (1908), Order 21, 
Rule 103). ; 

Brief Note:— (A) Whether a suit for 
partition and separate possession of the share 
allottable to defendant (judgment-debtor) by 
auction purchaser who obtained symbolical 
possession of entire -property in prior in exe- 
cution proceedings, filed beyond one. year 
from date of claim order is barred by Arti- 
cle 11-A?. No. 


The suit contemplated both by Art. 11-A 
of the First Schedule to the Limitation Act, 
1908 -and Rule 103 of Order 21 of the Civil 
P. C. is one in which the right sought to be 


_ agitated and enforced must be identical with 


that in prior execution proceedings. As the 
relief of partition and separate possession 
and property with reference to which relief 
was claimed in the present suit were not iden- 
tical with the relief and property dealt with 
in prior execution proceedings, the present . 
suit was not barred by Article 11-A. More- 
over, as the relief that was asked-in the 
present suit was not one which the plaintiff 
could have got in his petition under O. 21, 


- R. 97, the fact that he did not pursue the 


remedies given under execution Chapter of 
Civil P. C. would not bar the later suit. AIR 
1926 Mad 683; AIR 1946 Mad 324, Follow- 
ed. 12 Mad LW 408 (PC), Distinguished. 
(Paras 3, 4 5) 
V. Narayanaswami, for Appellant, 
JUDGMENT:— The third defendant in 
O. S. 250 of 1960 on the file of the Court 
of the District Munsif, Dharapuram who 
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succeeded before the trial Court, but lost be- 
fore the first appellate Court is the appellant 
herein. The first respondent herein instituted 
the suit for partition and separate possession 
of his share in the suit house with future 
damages at the rate of Rs. 2 per month. The 
suit came to be instituted in the following 
circumstances. Admittedly the suit property 
originally belonged to the husband of >the 
second defendant, whose son is the first de- 
fendant. On the death of the original owner 
of the property, the first defendant as the 
son and the second defendant as the widow 
succeeded to the property. The first respon- 
dent herein had obtained a decree’ against 
the first defendant in S. C. No. 424 of 1951 
on the file of the Court of the District Mun- 
sif, Dharapuram ‘and in execution of that 
decree brought the snit property to sale and 
purchased it as evidenced by the sale certifi- 
cate Ex. A-I, dated 8-9-1958. When he 
sought to take possession of the property, he 
was obstructed by the appellant herein. The 
case of the appellant was that the original 
owner of the property had orally sold the 
property to the second defendant for the 
dower due to her, that the second defendant 


in turn had sold the property to the appel- 


lant under the original of Ex. B-3 dated 7-11- 
1958 and that consequently the appellant be- 
came entitled to the property. The learned 
District Munsif of Dharapuram in 
E..A. 1575 of 1958 passed an order Dj- 19-6- 
1959, dismissing the application. However, 
he held that even according to the first res- 
pondent, he was entitled only to an undivid- 
ed share in the suit house and consequently 
he was not entitled to actual delivery of 
possession and therefore it was not necessary 
to go into the question of title of the obs- 
tructors or their vendor. Having come to 
this. conclusion, the learned District Munsif 
pointed out— . 


“That could be gone into when petitioner 
(first respondent herein) files a suit for parti- 
ion for getting actual delivery of possession. 
It is sufficient at this juncture. to say that 
petitioner (first respondent herein). as the 
Court auction purchaser is entitled to get 
only symbolical delivery of possession. It is 
not necessary to remove the obstruction offer- 
ed by respondents for giving symbolical deli- 
Petition is therefore dis- 
missed with respondents’ costs.” 


Pursuant to this order of the learned Dis- 


trict Munsif, the first respondent herein ac-. 


tually obtained symbolical’ possession of the 
property as evidenced by Ex. A-3 dated 6-7- 
1959, certified copy of possession receipt. It 
is thereafter the present suit was instituted by 
the first respondent for partition and separate 
possession of the first respondent’s share in 
the property which he purchased in execution 
of the decree in S. C. No. 424 of 1951, re- 
ferred to already. In defence to the suit, the 
appellant put forward several contentions, The 
first contention was that the original owner 
of the property orally sold the property to 
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the second defendant and thereafter the 
second defendant as the owner of the pro- ` 
perty sold the same to the appellant unde 
the original of Ex. B-3 referred to already. 
The second contention was that the appellant 
and his vendor had perfected title to the suit 
property by adverse possession. The third - 
contention was that the suit not having been 
instituted within one year from ‘the date of the 
order evidenced by Ex. A-2, it was barred by 
limitation under Article 11-A of the Fist 
Schedule to the Limitation Aet, 1908. The 
learned District Munsif, who tried the suit, 
accepted all these contentions and dismissed 
the suit instituted by the first respondent herein 
on 5-8-1955. However, on appeal preferred by 


- the first respondent, the learned Additional 


Subordinate Judge of Erode on 17-2-1968 in 
A. S. 19 of 1966 reversed the conclusion of 
the learned District Munsif on all these points 
and decreed the suit of the first respondent 
as prayed for. Hence, the present second 
appeal by the third defendant in the suit. 


2. As far as the findings of the learn- 
ed Additional Subordinate Judge, on the 
questions as to the plea of oral sale as well 
as the plea of adverse possession put forward 
by the appellant herein are concerned, in my 
-opinion, they are essentially findings on ques- 
tions of fact and-they are amply supported 
by evidence. As. far as the oral sale is con- 
cerned, the finding is one of pure fact and 
therefore so long as the finding is supported 
by evidenee, its correctness cannot be chal- 
lenged in the second appeal. As far as the 
question of adverse possession is concerned, 
once the oral sale is found against, the first 
and second defendants would be in the posi- 
tion of co-owners and unless ouster on the 
part of the second defendant is establish 
the appellant cannot succeed on the plea of 
prescription of title by adverse possession and 
such ouster has not been established in the 
present case. Therefore, the only question 
that survives for consideration in the second 
appeal is, whether the suit instituted by the 
first respondent is barred by Article 11-A 
of the first Schedule to the Limitation Act, 
1908, as contended by the appellant or not 


3. I am clearly of the“ opinion that 
the conclusion of the learned Additional Sub- 
ordinate Judge that the suit is not barred 
by limitation is correct. I have already ex- 
tracted the terms of the order in Ex. A-2, 
That order clearly shows that the learned 
District Munsif, Dharapuram who disposed 
of E. A. 1575 of 1958 did not go into the 
question of title and left open the question 
to be decided in a suit for partition that 
might be instituted by the present first res- 
pondent. On the other hand, the learned 
District Munsif directed symbolical delivery 
of possession to the first respondent herein, 
as he happened to be the purchaser of a 
share of the property and under Ex. A-3, the 
first respondent actually obtained symbolical 
delivery of possession. Under these circum- 
stances, the question for consideration is, 
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whether the suit is barred by Article 11-A of 
the First Schedule to the Limitation Act, 
1908. That Article is as follows— 


Description Period of Time from 
- of suit limitation which period 





One year The date of 


it A, Bya per- z 
i _ the orcer 


son against whom 
@n order has 
_ been made under 
the Civil Proce 
dure Code, 1908. 
upon an applica- 
tion by the holder 
of a decree for 
posen ion of i 
- moveable property 
or by the purchaser of. 
such property sold - 
in execution of a 
decree, complain- 
ing of- resistance 
or obstruction to 
the delivery of 
possession, thereof. 
or upon an appli- 
cation by any 
person dispo 
of such property in 
the delivery of 
possession thereof 
to the decree- 
holder. or pur- 
chaser. to establish 
the right which 
he claims to the. 
present possession, 
of the property 
comprised in the. 
order 


From the very eatry im column (1) of the 
Article, it is cloar that the suit must be one 
to establish the right which the plaintiff 
claims to the present possession of the pro- 
erty dealt with by at order. The reason 
for this is that the relief which was denied 
to the plaintiff in the summary proceedings 
by the executing Court is the same as the 
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a See" 


~ 


one which is sought to be agitated in the. 


suit subsequently filed. Orden 21, Rule 103, 
C. P. Code states— 

“Any party not being a judgment-debior 
agai eA an ordes is made under E. 98, 
R. 99 or R. 101 may institute a suit to esta- 
_ blish the right which he claims to the pre- 
sent possession of the property; but, subject 
to the result of such suit (if any), the order 
shall be conclusive.” - 

Thus, it will be seen that the suit contem- 
plated both by Article 11-A of. the First Sche- 
dule to the Limitation Act, 1908, and the 
abovesaid rule must be one for the establish- 
ment of the right which the plaintiff daims 
to the present possession and that possession 
must relate to the property which was dealt 
with by the order made by the Court amder 
Order 21, Rule 98 or Rule 101, C. P. C. The 
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fationale behind these provisions is that once 
the question. has been agitated and decided 
on investigation by the executing Court, that. 
decision should be final, unless a suit has 
been filed as contemplated by Order 21, 
Rule 103, subject to the limitation prescribed 
by Article 11-A of the First Schedule to the 
Limitation Act, 1908. The result is, the right 
which is sought to be agitated and enforced 
must be identical In the present case, the, 
first respondent herein sought to obtain physi- 
cal possession of the entire property from the 
executing Court by having the obstruction 
offered by the appellant herein removed, 
while in the present- suit, what the first res- 
pondent- claims is a partition of the house and 
allotment of the first defendant’s share to the 
first respondent as purchaser of the first de- 
fendant’s right in execution of the decree 
passed in S. C. 424 of 1951 on the file of 
the Court of the District Munsif of Dhara- 
puram. In view of this, it is clear that the 
telief and property with reference to which 
the relief is claimed in the present suit are 
not identical with the relief and the property 
dealt with in the execution proceedings. 
However, Mr. V. Narayanaswami, learned 
counsel for the. appellant, brought to my 
notice a-decision of the Privy Council in Bal- 
deo v. Kanhaiyalal, (1920) 12 Mad LW 408 
(PC), contending that the seme applies to the 
facts of the present case. my opinion, 
this decision is not applicable to the facts of 
the present case. In that case, the plaintiff 
had a right of eight annas share in certain 
zamindari property and he sought physical 
possession of that eight annas share in exe- 
cution proceedings. Having failed in his 
attempt to get physical possession of the pro- 

tty, in execution proceedings, subsequently 

e instituted a svit for recovery of possession 
of the identical property. In that context, a 
guestion arose whether Article 11-A of the ` 
First Schedule to the Limitation Act,. 1908, 
applied and whether the suit was barred by 
limitation or not. The Judicial Committee 
came fo the conclusion that in view of the 
reliefs claimed in execution proceedings and 
in the suit being identical and the suit not 
having been brought within the period of 
limitation prescribed by Article 11-A of the 
First Schedule to the Limitation Act, 1908, 
the said suit was barred by limitation. In: 
the present case, as I have pointed out al- 
ready, the relief claimed by the first respon- 
dent in E. A. 1575 of 1958 was for removal 
of obstruction offered by the appellant herein 
and for taking possession of the entire suit 
property. On the other hand, in the presenti ` 
suit the relief claimed by the first respon- 
dent is one for partition of the suit house 
and for allotment of the share of the. first 
defendant in the suit house to the first res- 
pondent, as he happens to be the purchaser of 
the first defendant’s interest in the suit house. 
Consequently, the relief claimed in the two 
proceedings is not the same and therefore 
Art. 11-A of the First Schedule to the Limi- 
tation Act, 1908,. has no application to the 
present suit. — 
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4 That is the view taken by a Bench 

of this Court in Sanmugham v. Panchali 
Ammal 50 Mad LJ 681=(AIR 1926 Mad 683). 
In that case also in the execution proceed- 
ings as well as in the earlier suit the claim 
was for recovery of possession of the entire 
suit property, while in the subsequent suit 
which gave rise to the second appeal disposed 
of by the Bench the claim was for partition and 
separate possession of the plaintiff’s share. 
With reference to such a situation, the Bench 
of this Court held that Art. 11-A of the First 
Schedule to the Limitation Act, 1908, had 
no application and therefore the suit was not 
barred by limitation., Before the Bench also 
‘reliance was 
Judicial Committee to which I have already 
made reference. This Court pointed out — 


“Here, as in other cases where the appli- 
cation of Art. 11(a) of the Limitation Act, is 
in question, the important thing -is tosee, as 
the Judicial Committee did in Baldeo v. Kan- 
haiyalal, . (1920) 12 Mad LW 408 (PC) what 
was asked for in the claim proceedings and. 
what is asked for in the present suit. The law 
provides ut sit finiolitium that a person defeat- 
ed in claim proceedings shall not ask for the 
same relief that was denied him in those pro- 
ceedings which are summary, except in a suit 
filed within a year of the order. Under O. 21, 
Rule 103, C. P. C. a party against whom an 
order for possession is made under Rule 101 
may institute a suit to establish his right to 
present possession of the property, but on 
his failing to do so, the order becomes final. 


From the fuller report of the Privy 
Council case in (1920) 12 Mad LW 408 
(PC), it appears that the village which be- 
Jonged to a joint family was on the death 
of the head of the- family registered in the 
names of his.two sons, and that the appel- 
Jant both in his application for possession 
ander R. 97 and in-his suit asked for actual 
possession of the eight annas share of one 
of the sons whose interest he purchased. 
Their Lordships observed that it was too 
clear for argument that on both occasions 
be asked for exactly the same relief, and his 
suit brought more than one year after the 
‘disposal of his claim was thus time-barred... 
The facts of the case before us are different. 
Both in the claim proceedings and in the 
prior suit O. S. 407 of 1915 the plaintiff 
asserted his right to have his title to actual 
possession of the house declared; but, in the 
present suit, he asks for a partition, after 
„allowing for good and bad qualities of the 
family properties 
moiety to. him. In making such a partition it 
is not necessary to go behind or reopen the 
decisions in the prior proceedings. The plain- 
tiff is only exercising the equitable right of 
the coparcener whose share he has purchased 
to demand a partition at any time. Article 11 
(a) is thus aot a bar to this suit, and as the 
relief the plaintiff now asks for in a suit 
based on the cause of action of his pur- 


chase of the undivided share of a member of . 


a joint family would be inconsistent with 


V. Parthasarathi v. State of T. N. ` 


placed on the decision of the , 


and for delivery of a- 
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what he asked for in the prior suit, in which 
the cause of action was the order on the 
claim petition, there is equally no bar of res 
judicata under Section 11, C. P. C. or by 
Order 2, Rule 2.” 

Iam clearly of the opinion that the 
above decision directly applies to the facts of, 
the present case and in the light of that’ de- 
cision, it cannot be held that the present suit 
instituted by the first respondent for partition 
and separate possession of the first defen-]. 
dant’s share to him is barred by Art. 41-Aj. 
ee first schedule to the Limitation Act, 

5. The matter may be looked at from 
another angle. In Koyyuru Lakshminathiraju 
v. Jageni Venkateswarlu, (1946) 1 Mad LJ 
10 = (AIR 1946 Mad 324), it was observ- 
sd ; 

. “There is yet another rule which is laid 
down by this Court and that is, if the relief 
that is asked in the later suit is not one which 
the plaintif could have got in the execution 
department, then the fact that he did not 
pursue the remedies given under the execu- 
tion chapter will not bar the later suit.” 


The relief prayed for in the present suit is 
one for partition and for recovery of posses 
sion of the share allottable to the first defen- 
dant whose right the first respondent herein 
had purchased. This relief the first respon- 
dent could not have asked for and obtained 
in the petition preferred by him under O. 21, 
R. 97, C. P. C. As a matter of fact, realis- 
ing this position alone, the executing Court 
itself in Ex. A-2, provided that the first res- 
pondent herein could file a suit for partition 
and for recovery of possession of the first 
defendant’s share in the suit property and in 
that suit thé rival contentions of title put for- 
ward by the parties could be gone into. 


6. Having regard to this legal posi- 
tion, I am clearly, of the opinion that the 
conclusion of the learned Additional Subor- 
dinate Judge that the suit instituted by the 
first respondent herein is not barred by limi- 
tation under Article 11-A of the first sche- 
dule to the Limitation Act of 1908, is correct 
and consequently the second appeal fails and 


is dismissed with costs of respondents 5 to 


12, legal representatives of the first respon- 
dent. No leave. . 
Second appeal dismissed. 
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Index Note:— (A) Tamil Nadu Fleet 
Operators Stage Carriage (Acquisition) Act 
(37 of 1971), Section 2 — Fleet operators — 
Acquisition of permits of operators holding 
80 or more than ity permits — Classifica- 
tion ig reasonable — Act does not contra- 
vene Art. 14 of Constitution— (X-Ref:— 
Constitution of India, Art. 14). : nae 

Brief Note:— i 
does not striking 
down of an enactment of the Centre or of 
State as unconstitutional by a process of com- 
parative study of the enactment with any 
other enactment. ‘The object of Madras Act 


16 of 1971 and Madras Act 37 of 1971 is. 
different and as such Art. 14 is not contreven- - 


ed. The classification made by the legisleture 
between permit holders holding 50 or more 
permits and those holding 49 and below is 
intelligible. There is no discrimination with- 
in the class and all the permit-holders hold- 
ing 50 or more permits are treated clike 
There is substantial basis for making the 
classification and further there is a nexus be- 
tween the classification and the object scught 
to be achieved. - (Pare 10) 


Index Note:— (B) Tamil Nadu Fleet 
Operators Stage Carriage (Acquisition) Act 
(37 of 1971), Pre. — Act if contravenes Arti- 
ele 31 (2) — Acquisition of permits of bigger 
operators — Absence of statement that ac- 
quisition is for public purpose — Effe-t — 

_ X-Ref:—: Constitution of India, Art. ® (b) 
and ~(c), and- Arts. 31 (2) and 13 (2).) 


Brief Note :—.(B) Article 39 (b) and (c) 
falling under Chapter IV has to be integrat- 
ed with the provisions . contained in Chap- 
ter IIl and have to be read together, and if 
so read, the. provisions of the Madras Act 
37 of .1971 cannot bé successfully attecked 
on the ground that its provisions contravened 
Article 31 or any of the other guaranteed 

tights contained in the Constitution. 
3 (Para 15) 

The Act which purports to implemert the 
socio-economic policy laid down in Part IV 
must of necessity be considered as one design- 
ed for á public purpose or as one intended to 
promote the public interest or as an imposi- 
tion of a reasonable restriction on the fanda- 
mental rights. It is unnecessary to state in 
the said Act that it is for a public purpose. 

` {Para 

Index Note:— (C) Constitution of India, 
Art. 39 (b) — Article applies to the acyuisi- 
tion of bus permits. ; 

. Brief Note:— (C), Article 39 (b) ard (c) 
when read together has the same obj2ctive 
namely to prevent concentration of wea th in 
any one individual. It is open to the State 
to take over the operation of bus transport 
either to run the service itself or through a 
Corporation maintained by the State sc that 
the beneficial effect resulting therefrom will 
be passed on to the community at large. As 
auch it cannot be said that Article 39 {t} will 
apply only to the land distribution and not 
to the acquisition of bus permits and that 
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there is no distribution involved after acqui- 
sition. 

Index Note:-— (Ð) Tamil Nadu Fleet 
Operators Stage Carriage (Acquisition) Act 
(37 of 1971),’ Schedule providing for com- 
pensation — Adequacy. 

Brief Note:— (D) Where acquisition ie 
for social or socio economic purposes and 
the compensation paid is in respect of the 
property acquired, it is mot open to attack 
on the ground that the compensation is in- 
adequate or that the various components have 
not been taken into account in determining 
compensation. a (Para 23) 


The schedule to the Act provides for 
a further payment in addition to the market 
value of the acquired property. The ma- 
chinery to arrive at the market value has also 
been provided and ‘also an appeal to the 
High Court from the award of compensation. 
In the above circumstances the principles of 
compensation must be taken to have been 
adequately provided for in the impugned en- 
actment as also the machinery for determin- 
ing the compensation. (Para 20) 


Index Note:— (E) Tamil -Nada Fleet 
Operators Stage Carriage (Acquisition) Act 
(37 of 1971), Schedule—Compensation under 
— Value of goodwill of business. . 


Brief Note:— (E) When a transport busi- _ 


ness ‘is acquired by the Government but the 
petitioners’ business as such is not carried on 
by either the Government or by the Cor- 
poration owned or controlled by the State no 
question of goodwill of an acquired business 
will arise. It is only when the business is 
continued as such the question of goodwill 
in the hands of the acquirer will have to be 
considered. _7 - (Para 20) 


(Para 18). 


K. K. Venugopal and M. Krishnappan, . 


for Petitioner; The Advocate General, assist- 
ed by Government pleader; for Respondent. 


. RAGHAVAN, J.:— This batch of Writ 
Petitions relates to the validity of the Tamil 
Nadu Fleet Operators Stage Carriages (Ac- 
quisition) Act, {Act XXXVII of 1971). The 
petitioner in W. P. No. 395 of 1972 is a 
fleet operator running the bus service in the 
name of Sri Sathi Vilas Bus Service holding 
52 stage carriage permits as on 19-6-1971, 
while according to him he had transferred 24 
out of the said 52 permits in favour of other 
persons for consideration between 28-5-1974 
and 18-6-1971 but that the joint applications 
for transfer have been kept pending without 
passing orders and that if the transfers’ had 
been given effect to, his fleet strength will 
be below 50 permits, seeking the issue of a 
Writ of Mandamus restraining the respon- 
dents from enforcing the provisions of the 
above Act against him. W. P. Nos. 409, 411, 
412, 421, 422, 434, 435 and 452 of 1972 are 
filed by some of the transferees of the per- 
mits from the petitioner in the other two Writ 
Petitions, seeking a Writ of Mandamus res- 
training the respondents from enforcing the 
provisions of the Act against them and W. P. 


` 


78 Mad [Prs. 1-3 


No. 515 of 1972 is by the same fleet operator 
. in W. P. No. 395 of 1972 seeking the issue 
of a Writ of Prohibition prohibiting the res- 
pondents from proceeding with the notice 
dated 3-3-1972 issued under the impugned Act 
seeking to take further proceedings in accord- 
ance with the provisions of the Act at a 
meeting to be held on 7-3-1972. In substance 
the contentions in the above batch of Writ 
Petitions are common, namely, whether the 
impugned enactment is ultra vires as infring- 
ing the fundamental rights of the petitioner 
and therefore invalid and unenforceable. 
We shall first take up W. P. 
No. 395 of 1972. The petitioner’s father com- 
menced to run the bus service under the 
name and style of Sri Sathi Vilas Bus Ser- 
vice in 1922 and after his death in 1963 the 
petitioner became the permit holder holding 
52 primary stage carriage permits as on 19-6- 
‘1971 and has been managing the service ever- 
since. 19 out of them are plying in Pondi- 
cherry under counter signature of the autho- 
tities of the said State, and in addition 3 
Stage carriage primary permits were issued by 
the State of Pondicherry. . Further the peti- 
. tioner holds 7 gpare’ bus permits. The peti- 
tioner’s case is that in order to operate eco- 
nomically and efficiently they entered into 
agreements with purchasers for transferring 
24 primary permits operating in Tamil Nadu 
between 16th of April 1971 and 10th of June 
1971, that in pursuance of these agreements 
of transfer, they had given possession of 
these 24 vehicles to the purchasers after re- 
ceiving advances from them, that joint ap- 
plications for transfer were filed in regard to 
i permits in the State of Tamil 
Nadu on various dates commencing from 
28-5-1971 and ending with 18-6-1971, that in 
the case of one such transfer, joint applica- 
tion dated 18-6-1971 was made for which 
transfer fee was paid on 18-6-1971 itself 
which, however, was received at the Office 
of the Regional Transport Authority on 19-6- 
1971, that the said . transfers were made 
bona fide and in public interests, that the 
joint applications were not disposed of or 
notified by the Transport authorities under 
the provisions of the Motor 


mits held by him on 19-6-1971, 2 jeep stage 
carriage permits were . surrendered on 24-7- 
1971 and one stage carriage permit operat- 
ing on the, route Grand Anaicut to Kaveri- 
poompattinam stopped plying on 3-9-71 and 
the Writ Petition filed by the petitioner which 
was pending in this Court was dismissed as 
withdrawn, that even prior to the introduc- 
tion of the Bill relating to the impugned 
enactment and the announcement.: by tha 
Chief Minister of Tamil Nadu on the floor 
of the Assembly on 18-6-1971 they had ap 
plied for transfers, that on 22-11-1971 a copy 
of the Bill was sent to the petitiones calling 
upon him to submit a complete inventory of 
his properties ‘covered by clause (3) of the 
Bill and that on 5-2-1972 the petitioner re- 
ceived a notice isod by the second reepon- 
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Vehicles Act, 
1939, that out of the other stage carriage per- - 
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dent under Section 3 (4) of the impugned 
Act calling upon him to show cause why 
his service should not be notified under Sec- 
tion 3 (1) of the Act. On 18th of February, 
1972 the petitioner filed Writ Petition 395 of 
1972 questioning the vires of the Tamil Nadu 
Fleet Operators Stage Carriages (Acquisition) 
Act, 1971 on the following main grounds:— 


(1) The Act violates Article 19 (1) (f) 
and (g) and Article 14 of the Constitution; 


(2) The impugned enactment violates 
Article 31 of the Constitution as the compen- 
sation provided is illusory and all the com- 
ponents constituting the acquired property aro 
not valued separately and compensation paid; 


(3) The impugned enactment does not 
‘disclose how the taking over of the units of 
stage carriages exceeding 50 would subserve 
public interests; : S 

(4)'A scheme for operation of stage 
carriages by the State Transport Undertak- 
ing in order to be in. public interest has to 
be an economical, efficient and a co-ordinat- 
ed scheme of road transport. 


(5) There are only 5 fleet operators in 
Tamil Nadu, who own more than 50 stage 
carriage permits and they are noted for their 
very high efficiency of operation, while the 
administration reports of the State Transport 
undertaking shows that the Department is 
running at a loss, that the rate of break- 
down of vehicles is very high, that the rate 
of accident is very hizh, that the rate of non- 
adherence to the schedule of timings is very 
high, that the rate of cancellation of trips is 
very high, that the availability of workshop 
facilities is very meagre, that the services are 
being operated inefficiently and that there is 
lack of discipline among the workers of the 
ing. That now the acquisition of 
services operated efficiently all along if not by 
the inefficient operation by the Government 
is in public interests and there is no ma- 
chinery for determining as to how it is neces- 
sary in public interest that a unit of 50 buses 
and more with their workshop should be 
taken over by the Government and the im- 
pugned enactment -is not in public interest. 

(© Phe statement of objects and reasons 
refers to Article 39 (b) and (c) of the Cons- 
titution seeking to promote a socialist order 
in keeping with the advancement of Science 
and Technology and further to nationalise 
the commanding heights of the economy with- 
out providing for a distribution of the pro- 
perty acquired to amyone for securing the 
common good while there is no, 
concentration of wealth in the petitioner, 
who is running the busine ata lose and 
there ig no concentration of wealth in his 
hands and that the object of the enactment 
cannot be achieved in the case of the peti- 
tioner. Thus, the impugned enactment re- 
sults im a colourable exercise of power. 

(7) While the permit holders holding 49 
buses and less are left with 10 buses, under 
Madras Act, 16 of 1971 the permit holders 
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holding 50. and above are not allowed to re- 
tain even the 10 buses; 


(8) and that Article 14 of the Constitu- 
tion is also violated in so far as arbirary 
power is vested in the Government to notify 
or not to notify the stage carriage pe-mits 
held by a particular operator resultirg in 
abuse of power. 

3. In the transferees Writ Petitior, the 
further contentions put forward by the trans- 
ferees are that the transfers from the peti- 
tioner in W. P. No. 395 of 1972 in their 
favour were made between 16th of April 1971 
and 10th June 1971, that even though such 
applications were made as early as 28-5-1971, 
-the consideration of the said applicctions 
were delayed deliberately with a view, te ac- 
quire the same under the impugned enact- 
ment, that the transferees have been in posses- 
sion of the vehicles transferred and that they 
have been receiving the collections from the 
vehicles every day. 


4. In W. P. No. 515 of 1972 the peti- 
tioner, who is the same as the petitioner in 
W. P. No. 395 of 1972 sought for the issue 
of a Writ of Prohibition prohibiting the 
second respondent from holding a fatee of 
an oral hearing in regard to the transfers 
effected as it is certain that the applicctions 
will be dismissed. . 

5. The respondents have filed a 
counter affidavit dealing with the. several alle- 
gations put forward in the Writ Peti-ions. 
Their stand is that the impugned enacament 
is constitutionally valid and well within the 
powers of the Tamil Nadu State Legiskture 
and that there is no justification for forbear- 
ing the respondents from implementing the 
provisions of the said Act, that the impugned 
enactment is designed in public interest« and 
is for the benefit of the cémmunity at -arge, 
that there are 5 fleet operators in the State 
of Tamil Nadu including the petitioner, each 
of whom have more than 50 stage carriage 


permits on 19-6-1971, that the stage camriage - 


permits their equipments of one of the opera- 
tors were acquired on 17-1-1972 and 3 cthers 
on 1-3-1972 under the provisions of the im- 
>- pugned enactment, that the petitioner is the 
only person, who is seeking to question the 
validity of the Acquisition Act, referred to 
above, that the petitioner has not been run- 
ning his vehicles prudently for some time 
past, that his workers have impounded several 
vehicles for non-payment of wages due to 
them resulting in some of the vehicles >eing 
off the road, that - for the non-payment of 
taxes to the Government 3 of.the venicles 
had been attached under the Revenue Re- 
covery Act and the further proceeding zelat- 
ing to the sale of the vehicles had been stay- 
ed at -the instance of the Hire Purchasers, 
. that the arrears of tax due under the Tamil 
-Nadu Motor Vehicles (Taxation) Act, 1931, 
by the petitioner amounted to R ipees 
2,28,997.50, that the financial predicament of 
the petitioner was not due to the statitory 
notice issued under the impugned. enactment 
but for causes brought about by the peti- 
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tioner himself and that the impugned enast- 
ment does not offend Article 19 (1) (£) and 
(g) of the Constitution. ` The respondents 
further contend that the purposes of the 
enactment are clear from the preamble of 
the Act itself, that there is no substanee in 
the contention that the enactment amounted 
to a colourable exercise of power by the 
Government, that the acquisition seeks to 
achieve one of the directive principles of 
State Policy viz., distribution and control of 
the material resources to subserve the eom- 
mon good and for avoiding concentration of 
wealth in a few individuals, that by the en- 
forcement of the impugned Act, the benefi- 
cial effects and consequences are expected to 
flow to the community at large and that the 
properties after acquisition will be transfer- 
red in favour of a company or a Corpora- 
tion owned by the State and that the acqui- 
sition under the impugned enactment is not | 
of a going concern to be run as such The 
respondents further contend that the com- 
pensation provided to the petitioner under 
the Act is the market value of the property 
acquired. A further sum to cover the value 
of the unexpired portion of the permits is 
also given and in any event the adequaey 
of compensation is not justiciable. It is fur- 
ther contended that Articles 14 and 31 of the 
Constitution have not been contravened in 
any manner and that the provisions contain- 
ed in the impugned enactment are adequate 
to determine the extent of compensation and 
the person entitled to receive the same, that 
the impugned enactment does not amount to 
a fraud on power and that the legislation is 
designed in public interest and for the bene- 
fit of the community at large. The further 
attack on the impugned enactment that the 
Act is ultra vires in so far as it is extra 
territorial in its operation was also denied. 


6... The main questions which now 
arise for consideration are: 


(1) Whether the impugned. enactment 
violates Article 19 (1) (£) and (g) and Arti- 
cles 14 and 31 of the Constitution in seeking 
to further the directive principles laid down 
in Article 39 (b) and (c) of the Constitution; 

(2) Whether the acquisition in question is 
for a public purpose; 


(3) Whether the enactment in question 
amounts to a fraud on power; and 

(4) Whether all the components have 
been taken into consideration in providing 
compensation. . 


7: Before dealing with the several com- 
tentions put forward it is necessary for us 
to set out the various statutory enactments 
relating to nationalisation. In 1969 Chap- 
ter IVA being the special provision relating 
to State Transport undertakings was introduc- 
ed in the Motor Vehicles Act 1939 which 
gave power to the State Transport undertak- 
ing to provide an efficient, adequate and eco- 
nomical road transport service run and 
operated by the road transport service whe- 
ther to the exclusion, complete or partial- of 
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other persons whenever it became necessary 
in public interests to do so. On 18th June, 
1971 the Government brought: in the Tamil 
Nadu Ordinance 6 of 1971 seeking to amend 
the Motor Vehicles Act by. imposing a ceil- 
ing of 10 (bus permits) op the holding of 
permits. The purpose of the said enactment 
was only to impose a ceiling and not for the 


acquisition of stage carriages of fleet owners. 


The said Ordinance provided that no stage 
carriage permit or renewal of permits shall 
be granted to any’ operator holding 10 per- 
mits and more. However, the operators hold- 


ing more than 10 permits were allowed to’ 


surrender the excess permits within a period 
of one month from the date of the com- 
mencement of the Ordinance to the Regional 
‘Transport Authority which granted the per- 
mit. The Ordinance further provided 
where the number of stage carriage permits 
held by any person is not Jess than 10 and 
where such person applies for permission to 
transfer under Section 59 (1) of the Motor 
Vehicles Act, 1939, the authorities were em- 
powered to reject the application if the trans- 
fer was found to defeat the provisions of 
the said Ordinance. Clause 10 of the Ordin- 
ance provided that the pending applications 
for transfer of stage carriage permits under 
Section 59, on the 18th June, 1971 should be 
disposed of as per the provisions as amend- 
ed. The result of the above ordinance is 
that no stage carriage operator in the State 
of Tamil Nadu was allowed to hold permits 
of more than 10. The above Ordinance was 
replaced by Madras Act 16 of 1971 which 
became Law on 30-7-1971. In regard to big- 
ger operators viz., persons holding 50 or 
more permits, the Government considered 
that the stage carriages of such fleet opera- 
tors should be acquired and it is with that 
object the impugned enactment Madras Act 
37 of 1971 came to be passed. The object of 
the impugned enactment is totally different 
from the .object of the - ceiling enactment 
(Act 16 of 1971). The purpose of the im- 
pugned enactment is clear from the statement 
: as objects and reasons’ which runs as fol- 
ows:— : 


‘“Having regard to the directive principles 
of State Policy embodied in clauses (b) and 
(c) of Art. 39 of the Constitution of India 
that the State. should direct its policy towards: 
securing that the ownership and control of 
the material resourcés of the community are 
so distributed as best to subserve the common 
good and that the operation of the economic 
system does not result in the concentration of 
wealth and means of production to the 
common detriment and in order to promote 
a socialist order in keeping with the advance- 
ment of science and téchnology, it is consi- 
dered by the Government to be expedient to 
nationalise the commanding heights of the eco- 
nomy. Accordingly, the Government have 
decided to undertake legislation to nationalise 
all passengers transport division of transport 
undertakings having fifty or more bus per- 
mits as on the 19th June, 1971.” 


that 
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“In the Budget speech made on 19-6-1971, the 
ae Minister Mr. M. Karunanidhi stated as 
‘ollows:— 


“Prevention of the concentration of eco- 
nomic power in the hands of a select few, 
and a wide dispersal’ of economic strength 
among the deserving many is one of the 
basic principles underlying the evolution of 
a socialist society. Another important aspect 
is to nationalise the commanding heights of 
the economy. In pursuance of these goals I 
am happy to announce that Government has 
decided to nationalist all passenger transport 
divisions of transport undertakings having 
fifty or more bus permits as on 19th June, 
1971. Likewise, it has also been decided that 
no bus operator shall be allowed to have 
more than ten bus route permits at any 
time. Necessary ‘legislation for these pur- 
poses will be introdrced in, the House at an 
early date. Į am sure that all sections of 
this House will welcome, without reservation, 
these socialist measures.” 


8. The impugned enactment came to 
be passed to achieve the above objectives, 
and it became law on 7th December 1971. 
Section 2 defines a ‘fleet operator’ as mean- 
ing an operator holding on the 19th June, 
1971 or on any date subsequent to 19th June 
1971 fifty or more stage carriage permits not- 
withstanding that all or any of such stage 
carriage permits had expired after the said 
date but before the notified date. Under the 
proviso to the definition of the “fleet opera- . 
tor” reserve vehicles kept by the operator to 
maintain the service efficienfly are excluded 
as also the temporary permits granted to the 
operator, under clause (a), clause (b) or 
clause (c). of Section 62 of the Motor Veh: 
cles Act. Section 2 (h) defines the “notified 
date”. The operator is defined in Section 2 
{i) as meaning any person whose name is 
entered in the stage carriage permit as the 
holder thereof. Section 2 (k) defines “per- 
son interested” in relation to any acquired 
property as including the fleet operator and 
any other person claiming, or entitled to 
claim, any interest in: the compensation pay- 
able on account of the acquisition of such 
property under the Act. Section 2 (1) de- 
fines “Stage. Carriage” as including any mo- 
veable property ancillary or incidental to the 
Maintenance and control of such stage car- 
Triage; any right in ar over such stage carri- 
age or moveable property; and any reserve 
vehicle or vehicles run on temporary per- 
mits. Section 3 (1) provides that on and 
from such date as may be notified by the 
Government in this behalf in respect of any 
fleet operator, every stage carriage owned or 
operated by such fleet . operators shall vest 
in the Government absolutely and free from 
all encumbrances. Section 3 (2) of the Act 
deals with the consequences of the notifica-. 


tion issued under Section 3 (1). It is pro- 
vided therein that all lands buildings, work- 
shops, and other places and all stores, ma- 
chinery, tools, plants, apparatus and other 
equipment exclusively used for the mainten- 
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ance or repair of, or otherwise in connection < the Act gives the Government power to make 


with the service of, stage carriages: and all 
books of accounts. registers, records, etc., 
shall vest in the Government absolutely and 
free from all encumbrances. Sub-clause (3) 
of Section 3 expressly provides that the 
stage carriages and other property vesting in 
the Government under sub-section (1) and 
sub-section (2) shall with effect on and from 
the notified date be deemed to have been 
acquired for a public purpose. Sub-clause (4) 
of Section 3 authorises the Governmen: to 
call upon a fieet operator to show cause why 
the stage carriages and other propert? re- 
ferred to in sub-sections (1) and (2) of Sec- 
tion 3 should not be acquired and after giv- 
ing the fleet operator an opportunity of be- 
ing heard, it is provided that the Govern- 
ment may pass such orders as they deem fit. 
Section 4 is a procedural section castirg a 
_duty on the fleet operator to furnish pacticu- 
lars to the Government or any officer autho- 
yised by them in regard tc matters called for 
by them. Section 5 of the Act enumerates 
the principles and methods of determining 
compensation. Two methods are proxided. 
one is for fixation of compensation by ægree- 
‘Ment and the second is for the appointment 
of an arbitrator to determine the compensa- 
‘tion where no such agreement is reached. The 
procedure before the Arbitrator is also pro- 
vided therein. Section 6 relates to payment 
of compensation. Section 7 provides that 
any debt, mortgage, charge or other encum- 
brance or lien attaching tc the acquired pro- 
perty shall be attached to the compensation 
amount. Section § deals with compensation 
and the deductions out of the compensation. 
fixed. The manner of pay-nent of comp2nsa- 
tion is provided under Section 9 and against 
any award made by the arbitrator, an anpeal 
is provided to the High Court under Sec- 
tion 10. Section 12 deals with the effect of 
transactions which are held not to be sjona 
fide. Under Section 15 the transfer of pro- 
perty vested in the Government under Sec- 
tion 3 to a Corporation or a Company owned 
by the Government is provided. Where the 
transfer is effected under sub-section (7) of 
Section 15 to any Corporation or Company 
owned by the Government, it is provided that 
the stage carriage permit shall be deemed to 
have been transferred in favour of such Car- 
poration for the rest of the period co~ered 
by the permit. On the expiry of the permit 
it is provided that the transferee shall be en- 
titled to the renewal of such permit. Sub- 
clause (3) of Section 15 relates to empleyees 
of the fleet operator exclusively employed in 
connection with the acquired property im- 
mediately before the notified date. Sec- 
tion 16 relates to the invenzory of property 
and the furnishing of information called for. 
Section 19 deals with settlement of disputes. 
Where a dispute arises regarding the number 
of stage carriage permits held by any opera- 
tor on the 19th June, 1971, such dispute shall 
be decided by the Government whose deci- 
sion shall be final. Section 26 of the Act 
.is the overriding provision. Section 27 of 
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rules for carrying out the purposes of the 
Act. The Act contains a schedule specifying 
the principles on which the compensation is 
computed. Clause 1 therein provides that 
the compensation to be paid by the Govern- 
ment in respect of the acquired property 
shall be the market value of such acquired 
property as on the notified date and clause 2 
provides for a further payment in addition 
to the amount payable under clause 1 of a 
sum of one hundred rupees where the un- 


` expired period of the permit is less than fif- 


teen davs and in other cases a sum of two 
hundred rupees for every complete month, or 
part of a month exceeding fiftecn days. of 
the unexpired period of the permit. The pro- 
viso to sub-clause (ii) further makes it clear 
that the compensation under clause 2 shall. 
in no case, be less than four hundred rupees. 


9. We shall now take up the various 
contentions put forward by the Jearned coun- 
sel for the petitioner. The firs contention 
raised is that the impugned enactment con- 
travenes Art. 19 (1) (f) and (g) of the Con- 
stitution. This contention is not available to 
the petitioner in view of the proclamation of 
emergency now in force and. thercforc, the 
learned counsel did not press this contention. 


10. It is next contended by the learn- 
ed counsel that the impugned enaciment con- 
travenes Art. 14 of the Constitution ii asmiucl: 
as the classification between operaurs owning: 
50 or more permits and those owning 49 or 
less is not rational and there is no nexus be- 
tween the object of the enactment and the 
fixation of holders of permits at 50 and over. 
The learned counsel elaborates his arguments 
by contending that while a fleet operator 
holding 49 permits on 19-6-1971 is allawed 
to retain 10 buses under the provisions of 
Madras Act, 16 of 1971, the operators own- 
ing 50 buses and over on 19-6-1971 are not 
allowed even the 10 buses. under Madras Act 
37 of 1971 but are completely deprived of 
all their permits. It is true that the effect 
of the enactment is as contended vy the peti- 
tioner, but it is seen that the object of the 
two enactments are different; while the earlier 
enactment imposes a ceiling on tne holding 
of permits the later enactment seeks to acquire 
the permits held by an operator having 50 or 
more permits. In this connection reference 
may be made to the decision of the Supreme 
Court in the State of Madhya Pradesh v. 
G. C. Mandawar, (1955) 1 SCR 599 = (ATR. 
1954 Madh Pra 493) wherein Venkatarama 
Ayyar, J. held that Art. 14 does not autho- 
tise the striking down of a law of one State 
on the ground that in contrast with a law 
of another State on the same subject its pro- 
visions are discriminatory. Nor does it con- 


template a law of the Centre or of the State! 


unconstitutional by a process of comparative 
study of the provisions of the two enact- 
ments. In the present case the object of the 
two enactments being different, we are of 
opinion that Art. 14 has not been contraven- 
ed. -The classification made by the legislature 
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' further be seen that the acquisition of the - 
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between. permit holders holding 50 or more 
permits and those holding 49 and below is 
intelligible. Even a single individual may be 
in a class by himself on account of special 
circumstances applicable to him and a legis- 
lation relating to such single individual will 
be constitutional. The wisdom of the legis- 
lature in fixing the figure at 50 permits can- 
not be questioned as the fixation of any other 
figure is also open to a similar attack. _So 
long as no mala fides is alleged and establish- 
ed, we are of opinion that the impugned enact- 
ment cannot be attacked as contravening 
Art. 14. We cannot say that the legislative 
determination was with a view to deprive the 
petitioner of his property or his means 0 
livelihood. In fact, there are 4 other fleet 
owners who are affected by the Act, but who 
have not questioned the vires of the enact- 
ment. The petitioner can still carry on his 
business, acquire permits in the State of 
Madras subject to the ceiling fixed under the 
Madras Act 16 of 1971. That right of the 
petitioner has not, in any manner, ‘been af- 
fected by the impugned enactment. It may 


permits under the impugned enactment is not 
with a view to run the buses by the State 
but only as a socio-economic measure seeking 
to avoid concentration of wealth in a few 
hands. There is no discrimination within the 
class and all the permit-holders holding 50 
or more permits are treated alike. We find 
that there is substantial basis for making the 
classification and further there is a nexus be- 
tween the classification and the object sought 
to be achieved. In this connection the learn- 
ed counsel for the petitioner referred to the 
decision reported in the State of Rajasthan 
v. Mukan Chand, AIR 1964 SC 1633, where 
Sikri, J., as he then was struck down cls. (i) 
to (vi) in Section 2 (e) of the Rajasthan Ja- 
ghirdars Debt Reduction Act (9 of 1957) on 
the ground that that portion did not satisty 


the test of permissible classification and that’ 


there was no intelligible princple in exempt- 
ing certain categories of debts. The learned 
Judge also found that no intelligible > prin- 
ciple was noticeable in exempting certain 
categories of debts. Again reference was 
made to the State of Andh. Pra. v. Nalla 
Raja Reddy, AIR 1967 SC 1458, wherein it 
was held that the 
Ayacuts has no reasonable relation to the 
duration of water supply, that in fixing the 
minimum flat rate for dry or wet lands, the 
well established taram principle was ignored 
and that the whole classification on the basis 
of Ayacuts is unreasonable and has no rela- 
tion to either duration of water supply or to 
the quality or the productivity of the soil, 
that the whole scheme of ryotwari settlement 
was given up and the imposition of the 
assessment was left to the arbitrary discre- 
tion of the officers and in that view it was 
held that the provisions of the Act contra- 
vened Article 14 of the Constitution. We 
are of opinion that the classification of per- 


mit holders of 50 and above and those of 
i a aa a p 
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classification based on: 
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49 and below cannot be said to be unreason-! 
able. It may be thet a few fleet operators: 
owning permits nearing 50 but not touching; 
50 are allowed to retain 10 buses under the! 
provisions of Madras Act 16 of 1971. But 
such considerations cannot be a ground for 
invalidating the impugned enactment. x 


11. The learned counsel for the peti- 
tioner next contended that while the avoid- 
ance of monopoly in the hands of a few 
operators is the object of both Madras Act 
16 of 1971 and Madras Act 37 of 1971 
the fleet operators owning 50 and more and 
49 and below are treated differently. As ob- 
served by us earlier, the object of the two, 
enactments being different, one relating to! 
fixing of a ceiling and the other acquisition’ 
of permits of bigger operators, the classifica 
tion of bigger and smaller operators cannot 
be said to be unreasonable. It was further 
contended that under Madras Act 16 of 
1971 State monopoly was substantially achiev- 
ed and that there wes no need for a further, 
of bigger 
operators. In this connection reference wasi 
made to Akadasi Padhan v. State of Orissa,’ 


AIR 1963 SC 1047, wherein State monopoly; 


in respect of any trade or business was pre-- 


“sumed to be reasonable and in the interest: 


of the general public. The contention, thati 
there was no need for a further enactment; 
fails. It is true that the legislature could: 
have allowed the ceiling law to apply to the: 
petitioner and four other bigger cperators, 
but if however they chose to acquire their, 
undertakings, under the impugned enact- 
ment, we cannot strike down the impugned’ 
enactment as being unreasonable. 


12. The next ground of attack by the, 
petitioner is that the impugned enactment 
contravenes Article 31 of the ‘Constitution. 
The contention is that unless the impugned 
enactment is for a public purpose, it has to 
be struck down as contravening Article 31 
-(2) and that public purpose cannot be pre- 
‘sumed in the absence of a statement in the 
enactment itself that the acquisition is for 
a public purpose. It is no doubt true that 
-the acquisition is not stated to be for a pub- 
lic purpose in the impugned enactment. 
Even so, it is contended by the learned Ad- 
vocate-General that the public purpose must . 
be presumed when the impugned enactment 
was enacted for the purposes contained in 
clauses (b) and (c) of Article 39 of the. 
Constitution. The further contention of. the 
learned Advocate-General is that the pream- 
able to the Constitution and Art. 39 (b) and 
(c) which when read together, the conclusion , 
will be irresistible that public purpose is in- 
tended though not expressed in the enact- 
ment. The preamble to the Constitution con- 
tains two important concepts viz., popular 
sovereignty and socio-economic justice, the 
former implying that the people are the ulti- 
mate sovereign and the latter representing 
the aspirations of the people, who have esta- 
blished the Constitution. It may be remem- 
bered that the preamble was carved out of, 
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| the objective resolution adopted by the Cons- 
' fituent Assembly in January, 1947 om the 
| basis of which the entire constitutional pro- 
į visions were subsequently drafted. While 
Part IV of the Constitution provides that the 
| provisions contained in that part shall not 
be enforceable by any Court, that does not 
mean that the provisions contained therein 
are ineffective as the said provisions embody 
the hopes and aspirations of the people. 


13. We shall now refer to a few de- 
cisions as to how the provisions of Past HI 
and Part IV of the Constitution have to be 
read even on the assumption that any ef the 
fundamental rights of ths petitioner have 

' been infringed by the impugned enactment. 
In the State of Madras v. Champakarr Do- 
rairajan, AIR 1951 SC 226, relating tc the 
validity of the communal G. O. it was held 
that the directive principles of State Policy 
have to conform to and run as subsidizry to 
the chapter on Fundamental Rights. In the 
State of Bihar v. Kameshwar Singh, AIR 
1952 SC 252, in which the validity of s:veral 
of the Bihari Tenancy Legislations were 
questioned, the validity was upheld under 
Article 39 (b) and (c) of the Constitution, 
which provides for de-concentration of wealth 
and distribution of material resources to the 
common good. Mahajan, J., as he then 
was, at page 311 observed as follows:— 


“In my opinion, legislation which aims 
at elevating the status of tenants by confer- 
ring upon them the bhumidari rights to which 
Status the big Zamindars have also been 
levelled down cannot be said as wantiag in 
public purposes in a demccratic State. It 
aims at destroying the inferiority compEx in 
a large number of citizens of the State and 
giving them a status of equality with their 
former lords and prevents the accumwation 
of big tracts of land in the hands of = few 
individuals which is contrary to the expres- 
sed intention of the Constitution.” 

If the concentration of lands or wealth in 
the hands of a few individuals is cortrary 
to the basic principles of the Constitution, 
any right claimed in respect of it is, there- 
fore, logically against the basic piincipl2s of 

` the Constitution and against the directive 
principles designed to give effect to such 
basic principles, and hence unconstitut onal. 
In other words, whenever there is a ccnflict 
between an individual right and a legislation 
purporting to carry into effect socic-ecor omic 
policies laid down in Part IV, greater weight 
should be accorded to the latter, for fanda- 
mental rights have to be exercised by the 
individuals not only in consonance with the 
basic principles but also in conformity with 
the aspirations of the people. 


14. The next case ol importance de- 
cided by the Supreme Court is Bijay Cotton 
Mills Ltd. v. The State of Ajmer, (19:5) 1 
SCR 752 = (AIR 1955 SC 33), whereir the 
validity of the Minimum Wages Act and the 
minimum rates of wages fixed thereunder 


V. Parthasarathi v. State of T. N. (Raghavan J) 


[Prs. 12-15] Mad. 83 


were challenged on the ground that they 
were ultra vires by reason of their conflict 
with the fundamental rights of the employers 
and the employees guaranteed under Arti- 
cle 19 (1) (g) of the Constitution and that they 
were not protected by clause (6) of that 
Article. The Supreme Court substantially 
reiterated the rule of construction laid down 
in Kameshwar Singh’s case, AIR 1952 SC 
252. In H. M. Quareshi v. State of Bihar, 
1959 SCR 629 = (AIR 1958 SC 731), the 
Supreme Court was called upon to pronounce 
its opinion on the validity of Bihar, Uttar 
Pradesh and Madhya Pradesb legislations 
banning the slaughter of certain animals in- 
cluding cows. S. R. Das C. J. who delivered 
the opinion of the Court, said: 


“We are unable to accept this argument 
as sound. Article 13 (2) expressly says that 
the State shall not make any law which takes 
away or abridges the rights conferred by 
Chapter M of our Constitution which en- 
shrines the fundamental rights. The directive 
principles cannot override this categorical 
restriction imposed on the legislative power 
of the State. A harmonious interpretation 
has to be placed upon the Constitution and 
so interpreted it means that the Stale should 
certainly implement the 
but it must do so in such a way that its 
laws do not take away or abridge the fun- 
damental rights, for otherwise the protecting 
provisions of Chapter DI will be a mere 
rope of sand.” 

Thus, the Supreme Court in this case in a 
language similar to the one used in Cham- 
paka Dorairajan’s case, AIR 1951 SC 226, 
held that the directive principles cannot over- 
ride the categorical restriction imposed by 
Article 13 (2) on the legislative power of the 
State. In re The Kerala Education Bill, 
1959 SCR 995 = (AIR 1958 SC 956), it 
was held that the directive principles shall 
not be implemented if such implementation 
affects the fundamental rights to property of 
a few individuals. In Sajjan Singh v. State 
of Rajasthan, AIR 1965.SC 845; Mudholkar, 
J., held that the directive principles are also 


directive principles ` 


fundamental in the governance of the country | 


and the provisions of Part III of the Cons- 
titution must be interpreted harmoniously 
with these principles. In Golak Nath v. 
State of Punjab, (1967) 2 SCJ 486 = (AIR 


1967 SC 1643); Subba Rao, C. J., held that : 


“The fundamental rights 


Constitution formed an “integrated scheme’ 
and was elastic enough to respond 
changing needs of the society.” 


15. Thus, applying the tests laid 
down by the various decisions of the 


the ; 


ne ts and the Directive ; 
_ Principles of State Policy enshrined in 


to the . 


Suprema Court the position is that the Arti-| ` 


cles 39 (b) and (c) falling under Chapter IV 
have to be integrated with the provisions 
contained in Chapter IIT and have to be read 
together, and if so read, the provisions of 
the impugned enactment cannot be success- 
fully attacked on the ground that its provi- 
sions contravened Article 31 or any of the 
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other guaranteed rights contained in the 
Constitution. 

16. The question for consideration is 


whether a public purpose should be stated as 
such in the enactment: we are of opinion 
that the legislation in question which pur- 
ports to implement the socio-economic policy 
laid down in Part IV must of necessity be 
considered as one designed for a public pur- 
pose or as one intended to promote the pub- 
lic interest or as an imposition of a reason- 
able restriction on the fundamental rights. It 
is unnecessary to state in the impugned Act 
{that it is for a public purpose. The pream- 
ble sets out the purpose for which the law 
is enacted. The acquisition under the im- 
pugned enactment is not for the purpose of 
the Government running buses. On the 
other hand, it is only .a socio-economic 
measure with a view to avoid concentration 
of wealth in a few hands. When tbe pream- 
ble to the enactment refers to Articles 39 (b) 
and (c), we are of opinion that there is no 
need to further state that the enactment is 
intended for a public purpose as the benefi- 
cial effects and consequences arising out of 
the impugned enactment are expected to fow 
to the community at large. . 
17. The learned counsel for the peti- 
tioner relied on the Bank Nationalisation 
Case in R. C. Kooper v. The Union of India, 
AIR 1970 SC 564 and contended that Arti- 
cles 19 (1) ( and Article 31 (2) of the Cons- 
titution are not mutually exclusive. We have 
already held that the acquisition of the pro- 
perty is for a public purpose. If the acquisi- 
tion is for a public purpose, the reasonable- 
ness of the restriction, which includes depri- 
vation, may be presumed. x 
There is no substance in the contention of 
the petitioner’s learned counsel that the eco- 
nomic structure of the fleet operators have 
not been taken into account and ccnsequent- 
ly Article 39 (c) is not attracted. The size 
of the fleet operators have been fully taken 
into consideration when the Chief. Minister 
made the Budget speech on 19-6-1971 indi- 
cating the Government’s decision to take over 
the business of fleet‘ operators owning 50 or 
More buses and the 
only implements the above objective. 


18. The next contention by. the learn- 
ed counsel for the petitioner is that Art. 39 
(b) will apply only to the land distribution 
and not to the acquisition of bus permits and 
that further there is no distribution involved 
after acquisition. We are-of opinion, that 
Article 39 (b) should not be given such 
narrow construction and both Articles 39 
(b) and (c) when read together have the same 
objective namely to prevent concentration of 
wealth in any one individual. It is open to 
the State to take over the operation of bus 
transport either to run the service itself or 
through a Corporation maintained by the 
State so that the beneficial effect resulting 
therefrom will be passed on to the commu- 
nity at large. The contention of the learned 
counsel for the petitioner is that Art. 39 (a) 
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has also to be satisfied as the petitioner's 
means of livelihood is also taken away and 
in this connection the learned counsel cited 
a passage at page 129 in Dwarkadas Shrini- 
vas v. The Sholapur Spinning & Weaving 
Co. Ltd., AIR 1954 SC 119. The passage 
cited is an extract from Minister of State 
for the Army v. -Dalziel, 68 Com WLR 261. 
The passage from-the judgment of Rich, J., 
therein runs as follows:— 

“It would, in my opinion, be wholly jn- 
consistent with the language of the placitum 
to hold that whilst preventing the legislature 
from authorizing the acquisition of a citi- 
zen’s full title except upon just terms, it 
leaves it open to the legislature to seize 


possession and enjoy the full fruits of posses- 


sion, indefinitely, on eny terms it chooses, or 
upon no terms at all. In the case now be- 
fore’ us, the Minister has seized and taken 
away from Dalziel everything that made his 
weekly tenancy worth having, and has left 
him with the empty husk of tenancy. In 
such circumstances, he may well say: f 
“You take my house, when you do take 
the prop that doth sustain my house; you 
take my life, when vou do take the means 
whereby I live”. 
Relying upon this passage the learned coun- 
sel for the petitioner contended that what is 
left over is a mere husk. In our opinion the 
petitioner’s means of livelihood have not ` 
been taken away. They can still apply for 
bus permits and compete with others. The 
possibility of their acquiring permits is al- 
ways there. The possibility of their not get- 
ting permits cannot be a ground for holding 
that the petitioner’s livelihood is taken away 
aod that tbe impugned Act should be struck 
own. , 


19, On the question whether the im- 
pugned Act can stand the test of Article 19 
(5) of the Constitution, the petitioner’s learn- 
ed counsel referred to a passage at 1097 in 
Kochuni v. States of Madras & Kerala, AIR 
1960 SC 1080 at p. 1097 = (1960 Ker LT 
31). The passage runs as follows:— 

“In short, the Act, read with the pream- 
able, takes the sthanam, lays down certain 
tests and proceeds to say that if one of 
other of the tests if satisfied in respect of 
any property claimed to be that of the stha- 
nam, the sthanam by statutory fiction is treat- 
ed as the tarwad and its properties as tar- 
wad properties. The tests, as we will present- 
ly show, are arbitrary and not germane to 
the question whether the properties belong to 
a sthanam or a tarwad. Whatever may be 
the phraseology used, in effect and substance, 
the Act in the guise of applying certain tests 
seeks to convert certain sthanams into tar- 
wads and their properties into tarwad pro- 
perties. It applies equally to sthanams gov- 
erned by decrees of Courts and sthanams 
whose character and title to the properties 
can be established by clear evidence and to 
sthanams whose title is admitted.” ; 
Relying upon the above passage the learned 
counsel for the petitioner contended that the 
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impugned legislation cannot stand the test of 
Article 19 (5) of the Constitution. We are of 
opinion that the attack of the petitioner on 
this grotind cannot be sustained. 


20. In view of the fact that the pro- 


perty is physically or constructively transier- . 


red to the State’ or to a Cerporation owmed 
or controlled by the State, the petitioner ill 
be entitled to compensation under Art. 31. 
The next question raised by the petitioner’s 
counsel is that the compensation provided 
under the Act is illusory and all the ccm- 
ponents have not been taken into account in 
fixing the compensation. According to the 
learned counsel permit is property and the 
value of a permit has been normally tazen 
as Tupees one lakh and the net monthly in- 
come at Rs. 6000/- and the compensation 
provided is illusory. The principles of com- 
pensation enunciated in the schedule to the 
impugned enactment provides for payment 
of compensation in respect of the acquired 
property, as being the market value of sach 
acquired property. In addition to the smar- 
ket value of the property the impugned 
enactment further provides that for every 
permit acquired under this Act they shall be 
paid (1) a.sum of Rs. 100/- where the n- 
expired period of permit is less than 15 days 
and (2) in other cases a sum of Rs. 200/- 
for every complete month or part of the 
month exceeding 15 days cf the unexpired 
period of permit. Thus, it is seen that in 
addition to the market value of the acquired 
property a further payment is also mde. 
The machinery to arrive at the market velue 
has also been provided and also an appeal 
to the High Court from the award of com- 
pensation. In the above circumstances we 
are of opinion that the principles of compen- 
sation have been adequately provided in the 
impugned enactment as also the machinery 
for determining the compensation. The leern- 
ed counsel for the petitioner contends that 
several components, such as good will, the 
value of renewal of permits, such renewal ac- 
cording to him being a matter of course have 
not been taken into account. In this conr ec- 
tion the learned counsel referred to certain 
passages in the Bank Nationalisation case in 
AIR 1970 SC 564 at p. 611, which are as 
follows:— 


(108) Goodwill of a business is an in- 
tangible asset: it is the whole advantage of 
the reputation and connections formed with 
the customers together with the circumstan- 
ces making the connection durable. Tt is that 
component of the total value of the under- 
taking which is attributable to the ability of 
the concern to earn profits over a course of 
years or in excess of normal amounts be- 
cause of its reputation, location and other 
features: Trego v. Hunt, 1896 AC 7, Good- 
will of an undertaking therefore is the velue 
of the attraction to customers arising from 
the name, and reputation for skill, integrity, 
efficient business management, or efficient zer- 
vice. 
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(109) Business of banking thrives on 
its reputation for probity of its dealings, effi- 
ciency of the service it provides, courtesy 
and promptness of the staff, and above all 
the confidence’ it inspires among the custo- 
mers for the safety of the funds entrusted.” 
These passages were relied upon by the learn- 
ed counsel for the petitioner and his conten- 
tion is that the goodwill has not been se- 
parately valued as such. When a transport 
business is acquired by the Government but 
the petitioner’s business as such is not carri- 
ed on by either the Government or by the 
Corporation owned or controlled by the State, 
no question of goodwill of an acquired busi- 
ness will arise. It is only when the busi- 
ness is continued as such the question of 
goodwill in the hands of the acquirer wi 
In the present case 
Sri Sathi Vilas Bus Service owned by Par- 
thasarathi -is not continued as such after ac- 
quisition and therefore the question of good- 
will of the said service acquired does not 
arise. Further there is no question of “good- 
will” in the case of the petitioner, as the 
service was operated by him most ineffi- 
ciently. 

21. On the question of valuation of 
the renewal of permits, we are of opinion 
that there is no substance in this either. The 
value of a permit which had expired is nil 
unless renewed and the right to get a rene- 
wal cannot be assumed; the further conten- 
tion is that the applications for renewal will 
be granted, as a matter of course, and the 
possibility of the renewal of the permits 
should also be taken into account in arriv- 
ing at the compensation payable for the per- 
Mits acquired under the impugned enactment. 
There is no substance in this contention. 
Further the question `of compensation which 
is the market value of the business acquired 
has to be decided by the Arbitrator. 


22. It is next contended by the learn- 
ed counsel for the petitioner that the peti- 
tioner will be entitled to a just compensa- 
tion or a just equivalent of what they have 
been deprived of and that they must be paid 
a full compensation for the property acquir- 
ed. The compensation that is provided under 
the impugned enactment is the market value 
of the acquired property on the notified date. 
The notified date is defined in Section 2 (h) 
in respect of a fleet operator as meaning the 
date specified in the notification issued under 
Section 3 (1) of the Act. The contention of 
the learned counsel is that what is provided 
under the impugned enactment is not the 
just compensation and the provisions relat- 
ing to payment of compensation are inade- 
quate. É 


23. A close scrutiny of Articles 31 
and 31-A of tbe Constitution as amended re- 
veals that there exists a dichotomy between 
two categories of State acquisitions of pro- | 
perty, namely, acquisition of property for 
“Governmental purposes” and acquisitions for 
“social or socio-economic purposes”. In the 
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former category of cases, it may be open to 
a Court to scrutinise the provisions relating to 
compensation provided under the impugned 
enactment when any question is raised as to 
jts reasonableness or adequacy. The langu- 
age of Article 31-A shows that the determi- 
mation of compensation is left entirely to the 
legislature. An examination of the Debates 
of the Constituent Assembly reveals that in 
respect of acquisitions for “social or socio- 
economic purposes”, the compensation provid- 
ed isnot open toscrutiny by the Courts. In 
the present case where. acquisition is for 
social or socio-economic purposes and the 
compensation paid is in respect -of the pro- 
perty acquired, it is not open to attack on 
the ground that the compensation is inade- 
quate or that the various components have 


not been taken into account in determining’ 


compensation. In fact the principles for de- 
termining compensation and the machinery 
to determine the same have been provided. 
We are, therefore, of opinion that it is not 
open to the petitioner to question the ade- 
` quacy of compensation at this stage. In fact, 
the adequacy or otherwise of compensation 
will not be known at this stage, until the 
Arbitrator under the Act decides the ques- 
tion of compensation in accordance with the 
provisions of the Act. The question of ade- 
quacy of compensation is premature at this 
stage. - 


24. The- next objection raised by the 
petitioner is that the workshops and the 
machinery, stores etc. maintained by the peti- 
tioner at various places for running their ser- 
vice efficiently have also been taken over 
under the provisions of the impugned enact- 
ment and that such taking over is unneces- 
sary. Under Section 3 (1) of the Act on 
and from the notified date every stage carri- 
_ age owned or operated shall vest m the Gov- 
ernment absolutely free from all encum- 
brances. Section 3 (2) (i) of the Act pro- 
vides that all lands, buildings, work-shops 
and other places and all stores, instruments, 
machinery, tools, plants, apparatus and other 
equipment exclusively used for the mainten- 


ance or repair of, or otherwise in connection 
with the service of, stage carriages shall vest 
in the Government absolutely and free from 
all encumbrances. If the work-shons. instru- 
ments etc. are not exclusively used for the 
maintenance or repair in connection with the 
service of the stage carriages, but used by 
the fleet operators for their other services 
such as lorry service etc., they are not 
taken over by the Government. If the stage 
carriages are taken over, there is no need 
thereafter for the operator to have the work- 
shops, tools ete., which were exclusively used 
for such stage carriages. On the other hand, 
such work-shops may be necessary when 
stage carriages are run by the Corporations 
maintained and managed by the Government. 
We are, therefore, of opinion that the peti- 
tioner’s attack on the vesting of properties 
described in Section 3 @) (i) of the Act is 
untenable, 
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25. The facts relating to the transfer 
of permits by the petitioner are as follows:— 
The petitioner entered into agreements for 
transferring 27 permits inclusive of 3 permits 
covered by primary permits issued by the 
Pondicherry authorities. Leaving out Pondi- 
cherry permits out of consideration 24 pri- 
mary permits were sought to be transferred 
between 28-5-1971 and 18-6-1971. Joint ap- 
plications were received in the office of the 
Regional Transport Officer, Thanjavur. On 
19-6-1971 Tamil Nadu Ordinance No. 6 of 
1971 imposing a ceiling was promulgated. 
Under the Ordinance the pending applications 
for trensfer had to be disposed of under the 
principal Act as amended by the Ordinance. 
On 19-6-1971 the Chief Minister in his Bud- 
get speech referred to ‘nationalisation of ` all 
passenzer transport undertakings having fifty 
or more bus permits as on 19th June, 1971. 
The impugned enactment came into force on 
7th December, 1971. We are, therefore, of 
opinion that the fleet operators owning fifty 
or more bus permits on 19-6-1971, are gov- 
erned by the impugned Act and the question 
of recognition of transfers in pursuance of 
the joint applications of the transferor .and 
transferee does not arise. We are told that 
in dealing with the applications for transfer 
the required formalities will in the normal 
course take about three months and the ap- 
plications mada between 28-5-1971 and 19-6- 
1971 could not have been disposed of prior 
to the coming into force of the Ordinance 6 
of 1971 and the Act which replaced it. The 
transfers applied for, not having been recog- 
nised on the date of the coming mto force 
of the Ordinance 6 of 1971, in our opinion, 
the petitioner must be deemed to be the 
owner of the permits which he sought to 
transfer. The petitioner has, however, rais- 
ed a contention that he had received substan- 
tial advances under the transfer and put the 


transferee in possession of the said vehicles. - 


In view of Section 59 (1) of the Motor Vehi- 
cles Act it is a general condition attached to 
a stage carriage permit that the permit shall 
not be transferable except with the permis- 
sion of the transport authority which granted 
the permit and that the trensferor shall not 
without such permission ccnfer on a trans- 
feree ny right to use the vehicle. The peti- 
tioner’s contention that he has put the trans- 
feree <n possession of the vehicles is con- 
trary to the provisions of Section 59 of the 
Act and that cannot be relied upon as a 
circumstance ‘evidencing the transfer and com- 
pelling the authorities to recognise the trans- 
fer. We are, therefore, of opinion that 


attemp:ed transfer by the petitioner cannot 


‘reduce the strength of the stage carriage fleet 


owned by him. The petitioner surrendered 
two of his permits on 24-7-1971 and lost one 
permit on 3-9-1971 as a result of the dismis~- 
sal of his Wri- Petition in the High Court. 
Both the abovesaid transactions, being subse- 
quent to 19-6-1971 which is the material 
date or the purpose of determining the 
strength of the fleet for acquisition under the 
Act, do not affect the extent of his holding. 
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The petitioner himself has admitted that on 
19-6-1971 he was holding 52 stage carr.age 
permits being the primary permits issued. by 
the State of Tamil Nadu. 


26. One of the contentions raised by 
: the petitioner is that the State Transport 
undertaking is being run inefficiently and the 
acquisition of new stage carriage permits 
under the impugned enactment would only 
increase the inefficiency and that the effi- 
ciently managed undertakings by the five 
operators, who fall within the purview of the 
impugned enactment, will after such acqnisi- 
tion be run inefficiently. That question does 
. not arise for consideration in the present 
Writ Petition as the impugned enactment re- 
lates only to acquisition. In the courter- 
affidavit filed by the Government it is stated 
that under Section 15 (2) of the Act the 
Government have to transfer the acquired 
properties in favour of a Corporation cr a 
Company owned by the Government and 
‘that the Government have already estabīsh- 
ed Corporations called the “Cholan Corpora- 
tion”, the “Pallava Corporation” etc, Furcher 
it is not open to the petitioner, who has mis- 
managed his Company and failed to pay 
wages to their employees and allowed arrzars 
of tax due to Government to accumulate, to 
lay claim to efficiency. Further before issu- 
ing the notification under Section 3 (1) of 
the Act there is machinery for calling upon 
the fleet operators to show cause why the 
stage carriages and other properties referred 
to in sub-sections (1) and (2) of Section 3 
should not be acquired and it is only efter 
considering the objections of such fleet opera- 
tors and after hearing them, the notification 
under Section 3 (1) is issuec. The machinery 
under the Act provides ample judicial discre- 
tion in the Government to notify or not to 
notify any of the fleet operators. The scope 
of enquiry, before notification under S. 2 (1) 
of the Act is issued, is clear when the ob:ects 
of the enactment are borne in mind. 


27. The impugned enactment is not 
extra-territorial in its operation and the peti- 
tioner’s attack on this ground . must, in our 
opinion, fail. It was next contended that in 
the matter of determining the compensction 
payable in respect of the undertaking teken 
over by the Government and the distribction 
-of compensation, the transferee’s rights are 
not recognised. Section 2 (k) derines ‘-per- 
son interested” in relation to any acquired 
property as including the flezt operator and 
any other person claiming, or entitled to 
claim, an interest in the compensation pay- 
able on account of the acquisition of such 
property under this Act. Section 5 (f) ceals 
with the determination of any ‘dispute a3 to 
the person or persons who are entitled to 
the compensation and the apportionment of 
the amount amongst such persons. If the 
transferees have any claim to the compensa- 
tion amount, they as persons interested, may 
put forward a claim, which will be gone into 
by the arbitrator appointed under Section 5 
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(c) of the Act.. The contention raised by 
the transferees of permits as also that of the 
transferors in this regard is, therefore, with- 
out any substance. 


28. The petitioner has raised a fur- 
ther contention that the transferee kas been 
totally ignored while contribution te Em- 
ployees’ Provident Fund, Payment of salary, 
wages, gratuity to workers are given prefer- 
ence. In our opinion, the provisions relating 
to distribution’ of compensation are similar 
to those in a winding up of companies or dis- 
tribution in insolvency and that they are per- 
fectly valid and reasonable. 


29. In W. P. 515 of 1972, a writ of 
Prohibition is asked for prohibiting the res- 
pondents from proceeding with the notice 
dated 3-3-1972 fixing the hearing under Sec- 
tion 3 (4) of the Act to 7-3-1972. As observ- 
ed by us already, before a notification is 
issued under Section 3 (1) of the Act, an 
enquiry by the Government under Section 3 
(4) is contemplated. It is open to the peti- 
tioner at that enquiry to convince the Gov- 
ernment that the Act is inapplicable to them, 
in which case the impugned enactment will 
cease to apply to him. But, .on the other 
hand, if they are unable to convince the 
Government, the provisions of the enactment 
will be applicable to them. Further, the 
question whether the petitioner owns 50 or 
more permits is a disputed question of fact 
which cannot be gone into in these proceed- 
ings. There is no total lack of jurisdiction 
in the Government to determine this ques- . 
tion and therefore there is no substance in 
the contention by the petitioner in W. P. 515 
of 1972 seeking a writ of prohibition. 


_ 30. In the result, all the writ peti- 
tions are dismissed with costs, (one set). 


Counsel’s fee Rs. 
(W. P. 395 of 1972). 


250 in the main case 


Petitions dismissed. 
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GOKULAKRISHNAN, J. 
Vadivel Mudaliar and another, Peti- 
tioners v. Pachianna Gounder, Respondent. 
Civil Revn. Petn. No. 413 of 1973, 
D/- 18-7-1973, against order of Dist. J., 
Coimbatore at Erode, D/- 1-2-1973. 


Index Note:— (A) Civil P. C. (1908), 
Order 39, Rules 1,2 — Order of interim 
injunction — At least prima facie discussion 
of documents and affidavits filed is a must — 
Mere reference would vitiate the order. 

(Para 9) 

K. Ramaswami, for Calvin Jacob and 
Nallathambi Jothipandian, for Petitioners; 
T. R. Ramachandran for B. Soundarapan- 
dian, for Respondent. 


ORDER:— The petitioners herein . are 
defendants. The respondent filed O. S. 
JQ/EQ/E260/73/RSK 


88 Mad.  [Prs. 1-9] 


No. 474 of 1972 before the District Munsif 
Court, Gobichettipalayam, for a permanent 
injunction restraining the petitioners herein 
from interfering with his right to leasehold 
possession and enjoyment of the suit proper- 
ties on the ground that he is entitled to be 
protected under the Cultivating Tenants Pro- 
tection Act. The respondent filed I. A. 
No. 812 of 1972 for an order of Interim In- 
junction till the disposal of the suit under 
Order XXXIX, Rules 1 and 2, C. P. Code. 
The petitioners herein filed L A. No. 1110 
of 1972 for vacating the ad interim injunc- 
tion granted. The District Munsif took up 
both I. A. Nos. 812 and 1110 of 1972, and 
disposed of them by his order dated 3-7- 
1972. He held that there is a prima facie 
case made out by the-respondent herein as 
lessee and as such he is entitled to protection 
by way of an interim injunction under 
Order XXXTX, Rules I] and 2, C. P. C. Ac- 
cordingly, the order of ad interim injunction 
already granted was made absolute. 


2. Aggrieved by the decision of the 
District Munsif, the petitioners filed C. M. A. 
No. 88 of 1972 and the District Judge, Coim- 
batore (East) at Erode, dismissed the appeal 
confirming. the order of the District Munsif. 
Agegrieved by the, decision of the Courts be- 
low, the petitioners have preferred this civil 
revision petition. 


3. The main contention of the peti- 
tioners is that the respondent was acting only 
as a monakar (manager) and not as a tenant 
under the petitioners and that the village re- 
cords and the affidavits of the karnam and 
the village munsif will show that the respon- 
dent was only a manager and not a lessee 
or tenant under the petitioners. Mr. K. 
Ramaswami,. learned counsel appearing for 
the petitioners, submitted that the Courts be- 
low have misdirected themselves without pro- 
perly adverting to the evidence on record, 
that S. F. Nos. 162/1 and 162/2 have nothing 
to do with S. F. Nos. 153/1 and 153/3, which 
are the subject-matter of the present revision 
petition and that the Courts below have not 
taken into consideration the affidavits of the 
village munsif and the village karnam and 
also the proceedings of the Special Deputy 
Tahsildar (Tenancy records), Gobichetti- 
palayam. y 

4. Mr. T. R. Ramachandran, learned 
counsel appearing for the respondent, submit- 
ted that the question as to whether the res- 
pondent is a manager or a tenant can be 
decided only in the suit, that a prima facie 
case has been made out in order to enable 
the respondent to be in possession as a ten- 
ant and that such a case found by both the 
Courts below cannot be interfered with in 
revision. 


5.- Various documents have been fil- 


ed in this case in order to substantiate the 

respective cases of the parties. The trial 

ne without sufficient material, found 
at— . 


“irrespective of the conflicting descrip- 
tions of the suit properties between the plain- 
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tiff and the defendants the fact remains that 
the suit properties in question are one and 
the same, over which the parties herein agi- 
tate.” 


This observation cannot be sustained without. 
properly discussing the evidence on record: 
When the petitioners clearly agitate that the 
properties concerned are comprised in S. F. 
Nos. 153/1 and 153/3, there is no point in 
connecting the lands with those comprised in 
S. F. Nos. 162/1 and 162/2. The trial Court 
as a matter of fact, has also found that 
Exs. A-1 to A-4, which are procurement 
notices are in the name of the petitioners 
herein, that Ex. A-5, kist receipt, is in the 
name of the second petitioner and that the 
documents filed by the respondent tnemselves 
prove that the petitioners are the owners of 
the suit properties. | Nevertheless the trial 
Court seems to think that the dispute is one 
as to whether the respondent is a lessee or 
the manager of the suit lands; and finally it | 
has come to the conclusion that the respon- 
dent has made out a prima facie case en- 
titling him to have the beneñt of interim in- 
junction in his favour. 


6. The trial Court has also misdirect- 
ed itself when it said that the burden is very 
heavy on the petitioners to prove that the 


respondent is working as their manager. The 


trial Court ought to have looked into the 
evidence and the records to find out whether 
there is any record to show that the respon- 
dent is a tenant on the date of suit. The 
mere fact that the petitioners admit that the 
respondent . is their manager looking after 
their fields cannot give any fright to the 
respondent to be in possession of the suit 
lands as.a tenant. There is absolutely no 
discussion by the trial Court in respect of the 
affidavits filed by the village munsif and the 
village karnam. - 

7. Even the appellate Court has faill- 
ed to consider the aspects discussed above 
for the purpose of deciding whether an in- 
junction can be granted in favour of the res- 
pondent herein. From Exs. A-9 and A-10, 


which are adangal extracts for the years 1967 _ 


and 1968, the appellate Court came to the 
conclusion that the respondent is a tenant. 
It has completely ignored Ex. B-1, which is 
of fhe year 1970, whereunder the adangal 
record definitely shows that the petitioners 
are doing personal cultivation of the suit 
lands. There is absolutely no discussion by 
the appellate Court except for merely refer- 
ring to Ex. B-1. It has not at all adverted 
to the affidavits filed by the village karnam 
and the village munsif. 

8. There is also no discussion -by the 
Courts below on Exs. B-1, B-4, B-10, B-16, 
B-17, B-20 and B-21, which all would reveal 
possession and enjoyment of the suit lands 
by the petitioners berein. 


9, In the matter of granting tempo- 
rary injunction it is the duty of the Court 
to take ‘into consideration the affidavits and 
the relevant documents before it records a 


Pad 
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finding. ‘Taking into consideration the dscu- 
ments’ does not mean merely referring to the 
same in the judgment; but there must be 
some discussion about them before any con- 
clusion is arrived at. Unfortunately, the 
Courts below have not adverted to these do- 
icuments, though not in detail at least prima 
facie, except referring them in their jadg- 
ments. This has completely vitiated the 
orders of the Courts below. which, in my 
opinion, is a material irregularity. and has 
to be taken that the Courts below have not 
exercised their jurisdiction vested in tnem 
by law. 

10. Interim Injunction is no doust a 
discretionary relief. The same has to be 
granted only after applying judicial mind 
and on a proper discussion of the evidence 
on record. Mere reference to the docunvents 
filed and the affidavits placed before the 
Court cannot satisfy the requirement. Taere 
must be at least a prima facie discussion 
about them to find out whether the respon- 
dent is a tenant of the petitioners or their 
manager. . 


11. In C. M. P. Nos. 2917 and 2291 
of 1973, by an order dated 2-4-1973, I lave 
directed both the parties not to cut the 
sugarcane pending disposal of the revsion 
petition; and I have also directed that the 
status quo will be maintained with a drec- 
tion that no party will cut the crops pending 
disposal of the revision petition. 


12. In view of my above discustion, 
1 do not think it is possible to maintain the 
orders’ of the Courts below. Accordirgly, 
the civil revision petition is allowed, and the 
orders of the Courts below are set eside 
and the matter is remanded to the file of 
the District Munsif, Gobichettipalayam, for 
a fresh disposal of the applications on merits 
after prima facie looking into the documents 
relied on by the parties. In the interests of 
justice, it is necessary that a third party re- 
ceiver is appointed for the purpose of taxing 
charge of the suit lands, cutting the stgar- 
cane and disposing of the suger-cane to the 
Sugar Mills with which an agreement has 
already been entered into by the petiticners 
herein. Hence, the trial Court is directed to 
appoint an Advocate-Receiver for the pur- 
pose of taking possession of the suit lends, 
harvesting the sugar-cane crops and selling the 
sugar-cane to the Sugar Mills with whom an 
agreement has been entered into by the >eti- 
fioners herein. The Receiver will continue 
till the disposal of the application for interim 
injunction by the trial Court. It is better 
that the trial Court dispose of the main suit 
itself as expeditiously as possible. It is left 
to the trial Court to take up the injunction 
petition now remanded either separately or 
along with the main suit. There will be no 
order as to costs. 


13. In view of the disposal of the 
Civil Revision Petition, C. M. P. 2290 and 
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ity and 2917 and 6084 of 1973 are dismis- 
se ‘ 
Order accordingly. 


AIR 1974 MADRAS 89 (V 61 C 24) 
K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 

Muthulakshmi, Appellant v: A. R. Sa- 
hasranam and others, Respondents. 

Second Appeals Nos. 1230 and 1512 of 
1970, D/- 26-3-1973, against decree of Sub- 
J., Madurai, in A. S. No. 666 of 1968. 


Index Note:— (A) Transfer of Property 
Act (1882), Section 52 — Suit for mainten- 
ance — Charge granted by decree of Court 
— Any conveyance during pendency of suit 
(including execution proceedings) cannot pre- 
vail ever Court sale held in execution of 
charge decree. 

Brief Note:— (A} After the institution 
of a suit for maintenance, the property in 
suit was sold by private sale and the pur- 
chaser in his turn sold it after the suit was 
decreed. The subsequent purchaser filed a 
declaratory suit for permanent injunction. 
Held. sale held in execution of maintenance 
decree was valid and the sale in favour of 
second purchaser would not preval over it. 
AIR 1930 Mad 824, Relied on. (Para 2) 


N. C. Raghavachari and N. S. Varada- 
chari, for Appellant; O. V. Baluswami, for 
Respondents. 


K. VEERASWAML, C. J.:— The two 
second appeais arise from the same suit ins- 
fituted by the appellant in S. A. 1512 of 
1970 for a declaration of his title to the pro- 
perty and permanent injunction forbidding 
the defendants from interfering with his pos- 
session. The first defendant instituted O. S. 
No. 145 of 1958 in the Court of the District 
Munsif, Madurai, against her father for 
mainlenance and asked for a charge over spe- 
cific property. The institution of that suit 
was on, 2-4-1958. On 20-8-1958, the father 
conveyed that property by sale for a consi- 
deration of Rs. 10,000, and the purchaser in 
his turn sold it on 8-2-1960, to the appellant 
in S. A. 1512 of 1970. The appellant in that 
appeal claims to have discharged an earlier 
morigage on the property, the sum involved 
being Rs. 1500. But that was not che matter 
which was put in issue, nor was the subject- 
matter of the decision of the Courts below. 
We will revert to it in due time. On 9-2- 
1959, the suit instituted by the daughter for 
maintenance was decreed. But on appeal, the 
property in respect of which she had asked 
for a charge was substituted by another. 
Eventually in second appeal the decree of the 
trial Court was restored. In execution of the 
maintenance decree, the property charged 
was brought to sale and the appellant in the 
other appeal was the purchaser. A sale certi- 
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ficate has since been issued in his favour. The 
suit for declaration and injunction was resist- 
ed mainly onthe ground that the sale 
dated 20-8-1958 was hit by the doctrine of 
lis pendens. The trial Court decreed the suit, 
but subject to the plaintiff paying a sum of 
Rs. 2000. But the lower appellate Court 
directed in modification that the plaintiff 
should pay the entire value for which the 
Court auction sale was effected. Both the 
- parties being dissatisfied, each has come up 
with a second appeal. 


2. In our opinion, the sale dated 20-8- 
1958 and the subsequent sale dated 8-2-1960 
can operate only subject to the eventual re- 
sult of O. S. No. 145 of 1958. These two 
sales were by private treaty and effected by 

_Ithe father after his daughter had instituted 
the suit for maintenance. Section 52 of the 
Transfer of Property Act clearly states that 
the property in suit cannot be transferred or 
otherwise dealt with during the pendency of 
the suit by any party thereto or proceeding 
so as to affect the rights of any other party 
thereto under any decree or order which may 
be made therein, except under the authority 
of the Court and on such terms as it may 
impose. 
that a voluntary sale or a sale by private 
treaty will be hit by Section 52 whatever the 
position may be with regard to sales in in- 
vitum. Though it is true that the sale made 
to the appellant-plaintiff would not be in- 
valid, it cannot prevail against the decree in 
O. S. No. 145 of 1958, and, therefore, against 
the Court. sale held in execution of that de- 
cree. Seetharamanujacharyulu v. Venkata- 
subbamma, 59 Mad LJ 485, appears to be 
on all fours with the case on hand. Once 
a charge is granted by a decree of Court, it 
takes effect from the date of the plaint and 
another sale subsequent to the date of the 
plaint will naturally be subject to lis pendens, 
and any conveyance during the pendency of 
the suit which includes execution proceedings, 
cannot prevail over the Court sale held in 
execution of the charge decree. In Seethara- 
manujacharyulu v. Venkatasubbamma, 59 
Mad LJ 485 = (ATR 1930 Mad 824), it was 
held that in circumstances almost similar to 
those in the present case, Court auction pur- 
chase must prevail. We, therefore, hold that 
the sale held in execution of the decree is 
valid and the sale in favour of the plaintiff 
appellant cannot prevail over it. 


3. But, as we mentioned earlier, and 
this is seen from a recital in the sale deed 
dated 20-8-1958, that a usufructuary mort-- 
gage had subsisted on the property even prior 
to the institution of the maintenance suit 
and that mortgage was discharged by the 
purchaser. If that be so, the Court auction 
purchase in execution of the maintenance de- 
‘cree will have to be subject to the earlier 
- Mortgage and the Court auction purchaser 
can only take possession after discharging 
the mortgage. But since the mortgage and 
the discharge thereof have not been put in 
issue and a decision arrived at in the Courts 
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below, it has become necessary for us to Ie- 
mit the matter to the trial Court. That 
Court will decide that issue and if it finds 
that there was a mortgage and it was dis- 
charged by the purchaser, then it will grant | 
a decree declaring the plaintiff's title to the 
usufructuary mortgage and an injunction for- 
bidding the defendants from interfering with 
his possession until redemption. If, on the 
other hand, the finding on the existence and 
discharge of the mortgage is adverse to the 
plaintiff, then of course the suit will stand 
dismissed. The costs of the second appeals 
will abide the result of the suit. 


4. Our attention has been invited to 


the fact that the plaintiff-appellant had de- | 


posited the entire price for the Court auction 
sale and the Court auction purchaser has in 
fact withdrawn it. This is of course subject 
to verification. If the Court auction pur- 
chaser has Withdrawn the amount, he will 
have to make good that amount to the plain- 
tiff-appellant. ‘The trial Court will in that 
case grant an appropriate decree. 


5. The second appeals are according- 
ly allowed. 


Appeals allowed. 
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VENKATARAMAN AND MAHARAJAN, 
JJ. 

Shanmugha Porayar (Decd.) and others, 
appelant v. The State of Madras, Respon- 
nt. : 
Writ Appeal No. 45 of 1965, D/- 14-3- 
1973, against Judgment of Veerasami, J. in 
W. P. No. 817 of 1962, DJ- 25-8-1964. 


: Index Note:— (A) Constitution of India, 
Art. 226 — New point — Ground not taken 
in suit cannot be taken in writ petition. (X- 
Ref:— Civil P. C. (1908), S. 11, Explana- 
tion TV). 


Brief Note:— (A) When the petitioner 
in previous suit challenged a notification 
under Section 3, Madras Hindu Religious and 
Charitable Endowments Act on the ground 
that the provisions of the Act do not apply 
to the charity which is a private one and 
there is no dedication to the public, he is 
barred by the principle of constructive res 
judicata in writ petition, from -challenging the 
notification on a new ground viz. that the 


beneficiaries under the charity were not ex- 


clusively Hindus. (Case law discussed). 


(Para 2) 

T. R. Srinivasan and K. Ramamurti, fop 
Appellants; Govt. Pleader, for Respondent. 
` VENXATARAMAN; J.:— This writ ap- 
peal has been filed in order to challenge the 
notification of the Government of Madras 
under Section 3 of the Madras Hindu Reli- 
gious and Charitable Endowments Act, 1951 


KQ/K Q/E629/73/MVI, 
Leta 
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in respect of a certain charity conducted by 
the appellant.. The notification extendec the 
; provisions of the Act to the particular 
charity. The appellant filed a suit challeng- 
- ing the notification on the ground inter alia 
that there was no dedication to the public 
and that it was only a private trust. He 
failed in the trial Court, in the first appel- 
late Court and in the second appéal. There- 
after he filed the Writ Petition No. 817 of 
1962 challenging the notification or the 
ground that the Government had no aatho- 
rity to invoke the provisions of the Ac: ‘in 
respect of this Charity because the b:nefi- 
ciaries under the charity were not exclusively 
-Hindus, e.g., feeding and _ distributior of 
water could apply even in respect of non- 
Hindus. His contention was that the provi- 
sions of the Act could be invoked only if 
the beneficiaries were exclusively Hindus. In 
support of this contention, he relied >n a 
decision of a Bench of this Court in The 
State of Madras v. Seshachalam Chettiar 
Charities, (1960) 2 Mad LJ 591. This ground 
of attack of the notification had not, how- 
ever, been taken in the suit which the appel- 
lant had filed earlier. Veeraswami, J., as he 
then was, before whom the writ pecition 
came up, recognised the force of the su>mis- 
sion that the Government had no jurisdction 
to extend the provisions of the Act to this 
charity because the beneficiaries may net be 
exclusively Hindus. AH the same, the Earn- 
ed Judge declined to interfere in writ pro- 
ceedings because in his opinion, this ground 
of attack should have been put forth ia the 
earlier suit and that not having been done, 
it was not open to the appellant to raise the 
point in the writ petition after having <ailed 
in the suit and the appeals therefrom. 


The learned Judge also pointed out that | 


there was a delay of four years in filing the 
writ petition, though he also observed that in 
mitigation thereof there was the circumstance 
that the appellant had been fighting this 
matter in the civil Court. It is agains: this 
order of Veeraswami, J., as he then was, that 
the present writ appeal has been filed. We 
are in entire agreement with the learned 
Judge in his. view that the ground of zttack 
of the notification now put forth is not open 
to the appellant on the principle of cons- 
tructive res judicata enacted in Explana- 
tion IV to Section 11, Code of Civil Froce- 
dure. This is a ground of attack which 
might: and ought to have been put forth in 
the suit. In Devilal Modi v. Sales Tax Offi- 
cer, (1965) 1 SCR 686 = (AIR 1965 SC 
1150), the assessee was assessed to Salzs-tax 
for 1957-58. He filed a writ petition chal- 
lenging the order of assessment. It was dis- 
missed by the High Court. The assessee filed 
an appeal to the Supreme Court by special 
leave. At the hearing, he wanted to raise 
two new pleas. Permission was refused and 
the appeal was dismissed. Thereafter the 
assessee filed another writ petition in the 
High Court putting forth the said two pleas. 
The High Court examined the pleas on merits 
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and rejected them. The assessee filed an ap- 
peal to the Supreme Court. Their Lordships 
pointed out that the High Court should have 
dismissed the writ petition on the ground of 
constructive res judicata and need not have 
decided them on the merits. They observed 
at pages 689 and 690: 


“This rule (constructive res judicata) pos- 
tulated that if a plea could have been taken 
by a party in a proceeding between him and 
his opponent, he would not be permitted to 


‘take that plea against the same party in a 


subsequent proceeding which is based on the 
same cause of action; but basically, even. this 


‘view is founded on the same considerations 


of public policy, because if the doctrine of 
constructive res judicata is not applied to 
writ proceedings, it would be open to the 
party to take one proceeding after another 
and urge new grounds every time and that 
plainly is inconsistent with considerations of 
pupee policy to which we have just refer- 
red.” 


Again at pages 691 and 692, their Lordships 
observed: 

i “In case the Madhya Pradesh High 
Court bad upheld these contentions and had 
given effect to its decision, its order would 
have been plainly inconsistent with the earlier 
decision of this Court, and that would be 
inconsistent with the finality which must 
attach to the decisions of this Court as be- 
tween the parties before it in respect of the 
subject-matter directly covered by the said 
decision. Considerations of public policy and 
the principle of the finality of judgments are 
important constituents of the rule of law and 
they cannot be allowed to be violated just 
because a citizen contends that his fundamen- 
tal rights have been contravened by an im- 
pugned order and wants liberty to agitate the 
question about its validity by filing one writ 
petition after another.” 

2. The principle of this decision. 
directly applies to the instant case. The above 
decision was quoted with approval in Gulab- 
chand Chhotalal Parikh v. State of Bombay 
(Now Gujarat), (1965) 2 SCR 547 at p. 572 
= (AIR 1965 SC 1153). + The appellant in 
that case had stood as surety for certain 
contractors who had taken in auction the 
forest produce on condition of paying certain 
sums of money to Government. The appel- 
lant contended that he had been discharged 
from his liability by reason of the act of the 
Government allowing the contractors to re- 
move some of the produce without the know- 
ledge of the appellant. He filed a writ peti- 
tion in the High Court and that was dismis- 
sed on merits. Subsequently he filed a suit 
on the same basis. It was held by the ma- 
jority of their Lordships that the decision in 
the writ petition operated as res judicata in 
the suit. The decision emphasises that the 
principle of res judicata is based on sound 
policy and that it does not depend on the 
nature of the earlier or the later proceedings. 
The appellant again relied on a decision of 
the Punjab High Court. Their Lordships in 
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holding that it had been wrongly decided 
observed at page 573. 

“Courts do not usually enter into dis- 
puted questions of fact (in writ pelitions) but 
there is no bar to their doing so if they feel 
disposed to enter into such facts and arrive 
at a conclusion with respect to them. We do 
not see why all the grounds which can be 
urged in support of or against a matter rais- 
ed for decision in a writ petition cannot be 
urged in the proceedings on it.” 


Yt is clear from the above decision that it is 
immaterial that the previous decision in the 
case before us was rendered in a suit and the 
second proceeding is a writ petition. Indeed 
the position is worse for the appellant before 
us. because, the suit was the most compre- 
hensive form of remedy. wherein he could 
have put forth all possible objections to the 
notification including the ground now urged. 
The important point is that both in the suit 
and in the writ petition, the appellant asks 
the same relief namely a declaration that the 
notification does not apply to this trust. The 
point is really plain and need not be discus- 
sed in further, detail. 


3. Sri T. R. Srinivasan, the learned 
counsel for the appellant has relied on two 
decisions, namely M.. P. Sarjoo Jaiswal v. 
D. N. B. Jeejeebhoy, (1970) 2 SCJ 685 = 
(AIR 1971 SC 2355) and Palaniappa Chettiar 
v. Babu Sahib, (1971) 2 Mad LJ 22, but 
they are not relevant. 


4. In the result, the writ appeal has 
no merit. Jt is accordingly dismissed, but 
under the circumstances without costs. 


Appeal dismissed. 
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Paul Ponnusami Nadar and another, 
Appellants v. Jayaprakash and others, Res- 
pondents. 

Second Appeal No. 1530 of 1971, 
D/- 13-3-1973, against decree of Sub-J., Tuti- 
corin in A. S. No. 23 of 1970. 


Index Note:— (A) Deed — Construction 
— Where the document was termed “a gift 
deed” but in fact there was no gift of joint 
family properties and father affirmed that ke 
had effected a partition between himself and 
his son, the document is not a gift deed but 
a deed of partition. (Para 6) 


T. R. Ramachandran and T. R. Raja- 
gopalan, for Appellants; Nadanasabapathy 
and R. Damodaran, for Respondents. 


JUDGMENT:— Defendants 3 and 4 
are the appellants. The suit is for recovery 
of possession of the plaintiffs’ 8/10th share in 
the suit properties. The plaintiffs’ case is ‘as 
follows: Plaintiffs 1 to 3 are the sons and 


HQ/1Q/D290/73/MBR 





P. P. Nadar v. Jayaprakash (Raghavan J.) 


A.L R. 


daughter of defendants 1 and 2. The first 
plaintiff was born on 27-12-1946, the ‘second 
plaintiff on 2-1-1954 and the third plaintiff 
on 1[2-3-1961. Originally the suit properties 
belonged to the joint family of the first plain- 
tiff and the first defendant. The case of 
the plaintiffs is that the annual income from © 
the family properties including the suit pro- 
perties was between Rs. 15000 and Rs. 20000, 
that there was no need for the father, viz., 
the first defendant to alienate any of the 
family properties, that the first defendant 
took to immoral ways and squandered away 
the properties and that in order to protect 
the interest of the first plaintiff, who was then 
a minor and other children to ve born, the 
plaintiffs’ maternal uncle on behalf of the 
minor first plaintiff demanded partition of 
the family properties in 1956, that the first 
defendant acceded to the demand, that he 
partitioned. the family properties under a 
document purporting to be a gift deed in 
favour of the first plaintiff on 15-12-1956 
(Ex. A-1), that the first plaintiff has been in 
possession and enjoyment of that half share 
in the properties ever since, that after the 
said partition the first defendant executed a 
settlement deed a few days thereafter, viz, 
21-12-1956 (Ex. A-2) in respect of the other 
half share of the family properties, that as 
per the said settlement deed the properties 
are to devolve on the first plaintiff and the 
children of defendants 1 and 2 to be born 
thereafter retaining in favour of defendants 1 
and 2 a life interest in the said properties 
with no rights of alienation, that 
the properties were managed by the 
second defendant and the first de- 
fendant compelled the - second defen- 
dant to alienate some of the properties 
not for any legal necessity, that the aliena- 
tion in favour of the third defendant on 1-7- 
1964 (Ex. B-5) executed by defendants 1 and 
2 is not valid and binding on the plaintiffs 
and that it is void. The present suit is fil- 
ed for recovery of possession, the first plain- 
tig claiming 5/10th share -plus 1/10th and 
plaintiffs 2 and 3 each claiming 1/14th share 
in the suit properties. The further conten- 
tion of the plaintiff is that the alleged debts 
mentioned in the mortgage deeds are for im- 
moral purposes, that the second defendant 
is not the legal guardian as per the Hindu 
Minority and Guardian Act, that the above 
sale by the second defendant without obtain- 
ing court’s sanction is void and that the 
plaintiffs are entitled to ignore the said sale 
deed and claim a shere in the suit property. 


2. Defendants 1 and 2 remained ex 
parte. The third deZendant filed a written 
statement contending that the yearly income 
from the suit properties belonging to the 
family is exaggerated, that the allegation that 
the first defendant was leading an immoral 
life was false, that the first defendant had 
executed an othi over the suit property on 
4-1-1950 for Rs. 2500 to one Ramaswami 
Konar, that the said Othi was assigned in his 


favour on 20-3-1953, that the first defendant 
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in addition had executed a melothi over -he 
(suit property for Rs. 1500 and for discha=g- 
jing the above two prior encumbrances -he 
‘suit property was sold to him on 1-7-1964 
and that the said debts were discharged and 
ithe balance of Rs. 1000 was given to defen- 
dants 1 and 2 to meet certein binding lezal 
obligations. The further contention put Pr- 
ward by the third defendant was that he 
sale in his favour being for discharge of pre- 
partition debts is binding on the plaintifs, 
that he has improved the lands after his p.r- 
chase and that on the date of the suit he 
had no interest in the suit properties, he hav- 
ing gifted the same in favour of his grand- 
son, the fourth defendant and that the plain- 
tiffs are not entitled to a share in the suit 
property. The fourth defendant was implead- 
ed as a party later on and the fourth defen- 
dant adopted the written statement of he 
third defendant and further filed an additional 
written statement contending that the gift 
deed dated 15-12-1956 and the settlemznt 
deed dated 21-12-1956 are void and invelid 
in Jaw and that no interest could be creaced 
thereunder in favour of the plaintiffs and zhe 
second defendant and in any event the cleim 
is barred by limitation. 

3. The trial Court held that the zift 
deed (Ex. A-1) effected a division in status 
between the first plaintiff and the first defen- 
dant. The trial Judge also held that under 
Ex. A-2 the properties were given to the 
issues of defendants 1 and 2. The further 
finding of the learned Judge is that the sale 
deed in favour of the third- defendant is 
void, that the othi (Ex. B-1) and the Melethi 
(Ex. B-4) are however valid and binding on 
the plaintiffs, that no improvements were 
effected by the third defendant after his pur- 
chase.- In the result, a preliminary decree 
for partition was passed as prayed for and 
the plaintiffs were held entitled to reccver 
possession of their 8/10th share after redemp- 
tion of the othi. 

4, Defendants 3 and 4 filed A. S. 23 
of 1970 to the Court of the Subordinate 
Judge, Tuticorin and the learned Judge con- 
firmed the decision of the trial Court and 
dismissed the appeal. The present second 
appeal has been filed agairst the said judg- 
ment, 

5. The learned counsel for the a 
pellants (defendants 3 and 4) contends (1) 
that Ex. A-1, which is a ‘nonkodai pathicam’ 
is void as it purports to create a gift of the 
joint family properties in favour of the first 
plaintiff and that the registered settlement 
deed Ex. A-2 in respect cf the first defen- 
dants half share is equally invalid for the 
same reason, (2) The further contention is 
that the registered sale deed, Ex. B-5. in 
favour of the third defendant is valid and 
binding on the plaintiffs as the bulk of the 
consideration for the said deed went for the 
discharge of the prepartition liabilities of the 
first defendant incurred under Exs. B-1 and 
B-4. 


“6. Ex. A-1 dated 15-12-1956 purports 
to be a nonkodai pathiram (a gift deed). The 
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recital therein is— (Original in Tamil omit- 
ted—Ed.) 
The schedule to the document gives the vari- 
ous survey numbers of the properties and in 
some of the items specified portions are 
directed to be taken by the donee. Referring 
to item 12 (in the schedule relating to 
S.- No. 816/A it is stated as follows: (Origi- 
nal in Tamil omitted—Ed.) 
Again referring to item 13 it is stated that 
the said item is given in its entirety. to the 
donee. Though the document is termed “a 
gift deed” there is, in fact, no gift of the 
joint family properties by the first defendant 
to the first plaintiff. In fact, the recital ex- 
tracted above shows that the father and son 
are the only persons who are entitled to the 
family ancestral properties and that what is 
done under the document is only to specify 
the portion that the father proposes to allot 
to his son. There is, in fact, no gift to the 
son in excess of what he would be entitled 
to as a joint family member. The recitals in 
the document clearly show that the son has 
half share in the joint family properties and 
that the father intended to specify the said 
half share. There is a further recital in the 
document that the son is entitled to take his 
share from the date of the document. Within 
about 3 months thereafter the settlement deed 
Ex. A.2 dated 21-12-1956, came into existence. 
The recitals therein are consistent with the 
recitals in Ex. A.1 and in respect of the other 
half share which fell to his share in Ex. A.1 
the settlement deed is effected.. Under the 
settlement deed a life estate is carved out in 
favour of himself and his wife and the re- 
mainder settled on the first plaintiff and the 
sons to be borne to him and his wife there- 
after. The learned counsel for the appellants, 
however, contends that the caption of the 
deed determines the nature of the document 
and as the father’ gifts the ancestral joint 
family property by the gift deed, Ex. A.1 is 
void and for the same reason Ex. A.2 is also 
void. The learned Counsel referred to the 
Judgment in Rathinasabapathi Pillai v. Saras- 
wathiammal, AIR 1954 Mad 307 for the pro- 
position that the power of a Hindu father or 
other managing member to make a gift is 
limited and that it must be within reasonable 
limits if it relates to ancestral property. . This 
proposition is not and could not be disputed. 
But what is contended by the Jearned counsel 
for the respondents is that in terms of the 
document it is not a gift deed and that the 
terms are clear that the father intended to 
effect a partition between himself and his son. 
In fact, the recitals in Ex. A.2 are more speci- 
fic and the father affirms that he had effected a 
partition between himself and his son under 
Ex. A.1 and that he is dealing with the pro-| 
perty under the settlement deed in respect of 
the other half share that fell to him in that 
partition. J am, therefore, unable to accept 
the contention of the learned counsel for the 
appellants. 

7. It was further contended by the 
learned counsel for the appellants that the 
said document came into existence at the in- 
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stance of the maternal uncle of the first plain- 
tiff to save the ancestral properties from being 
alienated for illegal or immoral purposes. In 


the absence of proof the courts below rightly , 


negatived this plea, 


8. The learned counsel sought to up- 
hold the sale, Ex. B.5, in his favour on the 
ground that out of the consideration Rupees 
5000, Rs. 4000 went for the discharge of the 
prior antecedent debts on the basis of the 
mortgages Exs. B.1 and B4. The othi deed 
Ex. B.1 was executed in 1950 in favour of 
one Ramasami Konar. In 1953 the third de- 
fendant obtained an assignment of the othi 
deed under Ex. B.3 and he advanced further 
moneys under Ex. B.4 dated 22-8-1956 to the 
first defendant. The debts in question are 
othies and there is no evidence of any 
pressure from the creditors. On the date of 
the execution of the sale deed, Ex. B.S dated 
1-7-1964 the first plaintiff was a minor and 
the second defendant, mother, purported to 
act as the guardian of the first plaintiff and 
the second and third plaintiffs without the 
permission of the Court taken under the 
Hindu Minority and Guardianship Act: the 
mother cannot act as guardian when the 
father is alive. Further it is seen that the 
mother acted as guardian for her minor sons 
and daughter. That would emphasise the ex- 
istence of the partition between the father and 
his eldest son, viz., the first plaintiff as also the 
truth and validity of Ex. A.2 under which 
alone respondents 2 to 5 have an interest in 
the property. It is clear that the third defen- 
dant-purchaser, was aware of the prior parti- 
tion deed and settlement deed and the rights 
created in favour of the second plaintiff — a 
daughter and the second defendant, wife of 
the first defendant and it is not now open, to 
him to contend that there is no partition or 
that Exs. A.J and A.2 ate void. The second 
appellant is the grandson of the first appellant 
and he does not stand in any higher footing 


than the first appellant and the appel- 
lants are not entitled to plead that 
Exs. A.l ‘and A2 are void, as they 


were fully aware of the prior partition and 

the settlement deed and had acquiesced in the 

truth and validity of Exs. A.I and A.2. Apart 

from this I have already held that Exs. A.1 
and A.2 are valid documents. 


9. In any view the prior debts am- 
counting to Rs. 4000 which were prepartition 


liabilities, are binding on the plaintiffs. I, 


therefore, agree with the decree passed by 
the triaJ Court as confirmed by the appellate 
Court that the plaintiffs will be entitled to re- 
cover possession of their 8/10th share in, the 
suit properties subject to their redeeming the 
othies referred to above. In the result, the 
second appeal fails and is dismissed. There 
will be no order as to costs. No leave. 

10. The present. suit is one for parti- 
tion in respect of a portion of joint family 
properties belonging to the plaintiffs and the 
first defendant and alienated in favour of the 
third defendant. The trial Court has decreed 
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the plaintiff’s 8/10fh share in the suit pro- 
perties. The family possesses other properties : 
as well. It is represented by the learned coun- 
sel for the appellant that the equities could 
be worked out in a suit for general partition 
in respect of the properties of the family 
and that until such time, the decree in the 
suit, out of which the above second appeal 
has arisen should not be enforced. There is 
no need to make any order at this stage. The 
defendants are free to work out their rights 


according to law. 
Appeal dismissed. 
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Petha Padayachi, Appellant v. Rama-- 
linga Padayachi, Respondent. 


Second Appeal No. 444 of 1971, DJ- 
8-3-1973, against decree of Dist. Y., Cuddalore 
in A. S. No. 331 of 1968. 


Index Note: —. (A) Civil P. C. (1908), 
Section 20 — Suit to avoid compromise 
Decree alleging guardian’s negligence — Evi- 
dence must justify inference of non-pretection 
of minor’s interest. 


_ Brief Note: — (A) Defendant challenged 
plaintiff-minor’s adoption and consequential 
title to the suit lands. Consent-decree came 
to be passed between the parties (minor 
being represented by guardian) whereunder 
for consideration cf negligible portion out 
of suit lands deferdant gave up the chal- 
lenge to adoption and consequential title of 
plaintiff. f 

Plaintiff later on sued to set aside this 
decree alleging negligence by guardian in 
earlier suit. The suit was dismissed which 
dismissal was set aside in appeal. Held, that 
the facts and circumstances did not warrant 
plaintiff’s claim as to gross negligence or 
coercion and that ‘rial Court was right in 
dismissing the suit. (AIR 1932 All 293 (FB), 


Referred to). (Para 5) 
JUDGMENT:— The defendant is the 
appellant. The respondent herein filed a suit 


for declaration that the compromise decree 
in O. S. 14 of 1958 on the file of the Sub- 
Court Cuddalore, is invalid and not binding 
on him, and for recovery of possession of 
the suit properties, 2.48 acres of nanja, with 
past and future mesne profits from the de- 
fendants. His case was that he was a minor 
represented by his mother as guardian in 
the said suit and that by her gross negligence 
she had compromised the suit agreeing ta 
give the said extent of 2.48 acres to the de- 
fendant. : 


2. The defendant resisted the suit 
contending that the mother of the plaintiff 
acting as his guardian entered into a com- 
promise bona fide and in the interests of the 
plaintiff, that she was not grossly negligent 
in entering into the compromise and that, 
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therefore, the compromise decree cannot be 
set aside. He also contended that in any 
event, the plaintiff cannot recover posses- 
sion of the suit properties even if the œm- 
promise decree is set aside. 


3. ‘The trial Court held that the com- 
promise decree is not null and void and that 
it is binding on the plaintiff. In that =iew 
it’ dismissed the suit. The lower appe late 
court, however, came to the contrary zon- 
clusion and held that the compromise dec- 
ree is vitiated by gross negligence on the 
part of the guardian and that, therefore, the 
compromise decree is not binding on the 
plaintiff. It also directed delivery of pos- 
session of the suit extent overlooking the 
fact that the result of the compromise Jec- 
ree being set aside is that the suit O. S 14 
of 1958 will stand restored. and that the 
plaintiff will not be entitled to recover pos- 
session of the suit properties in this suii In 
this second appeal the defendant questions 
the correctness of the view taken by the 
lower appellate court. 


4. The circumstances under which 
the present suit came to be filed may be 
briefly set out. One Doraiswami owned a 
house, a vacant site and an extent of 17-22 
acres of Jand of which the suit property fcrms 
part. The said Doraiswami died in the year 
1933 leaving behind him his daughter, Patta- 
yee. Pattayee was in enjoyment of the said 
properties left by her father. The defendant 
herein who is the grandson of the said Derai- 
swamis paternal uncle filed a suit O. S 38 
of 1950 on the file of the Sub-Court, Cuida- 
lore against Pattayee and her husband Ratna 
Padayachi for appointment of a receiver for 
those properties alleging acts of waste detri- 
mental to his reversionary rights. During 
the pendency of that suit Pattayee adopted 
the plaintiff on 28-6-1951, efter getting the 
consent of her husband’s relations: under 
Ex. A-2 dated 9-12-1950. With a vier to 
question the said adoption the defendant 
filed another suit O. S. 14 of 1958 after the 
death of Pattayee on 7-7-1957. At that 
time the plaintiff was a minor. There-ore, 
he was represented by his natural mother as 
guardian in the suit. That suit was keenly 
contested by the said guardian and the trial 
also proceeded to some extent. But at that 
stage it was felt by the guardian that it will 
be in the interest of the minor to compro- 
mise the said suit and therefore, she actual- 
ly -entered into.a compromise with the ‘plain- 
tiff in that suit after getting the necessary 
certificate from the counsel who appeared 
on her behalf and the sanction of the court. 
The compromise was to the effect that the 
defendant should recognise the adoption in 
consideration of his getting an extent of 2.48 
acres out of the properties inherited by 
Pattayee from her father. That comprcmise 
was given effect to and the defendant took 
delivery of possession of 2.48 acres and the 
adoption of the plaintiff by Pattayee was up- 
held. The plaintiff, after attaining maprity 
has filed the present suit for a declaration 
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that the compromise decree is not binding on 
him and for recovery of the said extent of 
2.48 acres of Jand given to the defendant in 
pursuance of the compromise. ‘The substan- 
tial question to be considered in this appeal 
is as to whether the plaintiff’s mother who 
represented him as his guardian in O. S. 14 
of 1958 has been grossly negligent in com- 
promising the said suit on the terms set out 
above, 


5. The lower appellate Court has gone 
into the question as to the truth and validity 
of the adoption and after holding that the 
adoption is valid goes on to say that the 
mother has been grossly negligent in entering 
into the compromise with the defendant. In 
my view, the finding that the adoption is true 
and valid will not automatically prove that 
the mother of the plaintiff has been grossly 
negligent in compromising the suit. Whether 
the plaintiffs mother acted in a grossly negli- 
gent manner in entering into the compromise 
has to be decided’ with reference to the cir- 
cumstances under which she entered into the 
compromise. In the suit O. S. 14 of 1958, 
the adoption of the plaintiff by Pattayee has 
been questioned. If the Court were to pro- 
nounce against the truth and validity of the 
adoption the plaintiff would lose the entire 
benefit he got by virtue of the adoption. Even 
if the suit failed, the plaintiff in that suit 
would have gone in appeal and would have 
put the plaintiff to considerable expense. The 
plaintiff's mother might have thought it is 
better to induce the defendant by giving him 
a small portion of the property involved in 
the suit and to persuade him to recognise the 
adoption and thus put an end to the litigation 
once and forall. As a matter of fact, it is 
seen that the mother of the plaintiff applied 
to the Court for permission for entering into 
a compromise supported by a certificate given 
by her counsel that the compromise is for the 
benefit of the minor. This certificate was 
acted upon by the Court and the Court also 
felt that the compromise is for the benefit of 
the’ minor. The Court which dealt with the 
application for permission to compromise has 
passed the following order :— 


“The suit is part heard. I have gone 
through the pleading. I have also heard the 
opening arguments of the learned counsel for 
plaintiff and defendants 1 and 2. I have gone 
through the terms of the proposed compro- 
mise. Having regard to the respective con- 
tentions of the parties, I am of the view that 
the proposed compromise is to the advantage 
of the minor. first defendant. Hence I ac- 
cord sanction to D-2 the guardian ad litem 
of the minor defendant 1 to enter into the 
compromise. Petition is allowed.” 

In these circumstances it is not possible for 
this Court to hold that the mother has acted 
in a negligent manner in entering into the 
compromise. As a matter of fact 2.48 acres 
given to the defendant as consideration for 
his recognising the adoption is a small por- 
tion when compared to the total estate which 
the plaintiff, as adopted son of Pattayee gets, 
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thai is 17.32 acres, a house and a house site. 
In my view, the plaintiff’s mother acted quite 
reasonably and in the interest of the minor 
in entering into the compromise by giving a 
small bait to the defendant and getting his 
acknowledgment of the truth and validity of 
the adoption. If the mother had allowed the 
.jsuit to go on, the litigation would have gone 
on much to the detriment of the minor’s 
estate. Instead of doing that, the guardian 
has put an end to the litigation once for all 
by entering into the compromise. Therefore, 
the lower appellate Court’s view that the truth 
and validity of the adoption could not have 
been successfully challenged in O. S. 14 of 
1958 and, therefore, the mother was not well 
advised in compromising the sujt. and hence 
it does not bind the plaintiff does not appear 
to be sound. By the mere fact that the ad- 
option is found to be true and valid in 
this suit, it cannot be said that the guardian 
of the minor should have pursued the plea 
of adoption and established the same in that 
suit and her failure to do so amounts to gross 
negligence. What is gross negligence has to 
depend on the facts and circumstances of 
each case. In Mt. Siraj Fatima v. Mahmood 
Ali, AIR 1932 All 293 (FB), it is stated— 


_ “The word ‘gross’ qualifying negligence 
is not indicative of any standard of negligence. 
Gross negligence includes inexcusable absence 
of such ordinary care which under the cir- 
cumstances of the case a prudent man was 
bound to take to safeguard his interest or 
that of a person who was dependent upon 
him. Where the prudent man abandons his 
prudence without any excuse in the conduct 
of any affair affecting the interest of his wards 
he must be held to be guilty of negligence. 
Where negligence is established, liability 
follows for all resultant consequences.” X 


Normally negligence in order to be a ground 
for the avoidance of a decree must be.of such 
a nature as to justify the inference that the 
minor’s interests were not at all protected 
and therefore he was not properly represėnt- 
_jed. Negligence must not be merely such as 
might be innocently committed even by a rea- 
sonable person taking the ordinary precautions 
which he would have taken in his own 
case. Where the negligence is so gross as to 
amount to a clear violation of the duty cast 
upon. the guardian although not brought to 
the notice of the Court at the time the decree 
can be avoided. In this case it cannot at all 
be said that the minor’s guardian was grossly 
negligent in entering into the compromise 
whereunder she gave 2.48 acres.in considera- 
tion of the truth and validity of the adop- 
tion being recognised by the defendant herein 


and retaining the remaining extent of the pro-- 


perties which is considerably larger than the 
property that was given to the defendant. ~ 


6. In this case in addition to the plea 
of gross negligence the plaintiff alleged that 
the compromise has been entered into by his 
mother as his guardian under coercion. But 
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the evidence adduced in the case relating to 
the plea of coercion is next to nothing. I 
am, therefore, of the view that the lower ap- 
pellate Court is not right in setting aside the 
compromise decree. 


7. In any event, the lower appellate 
Court had ‘no justification to grant a decree 
for possession of the suit property in favour 
of. the plaintiff, -for even if the compromise 
decree. in O. S. 14 of 1958 is set. aside, the 
result will be that the suit will stand restored 
and has to be disposed of afresh and the par- 
ties would be relegated to the position which 
they held before the compromise. It is not 
as if possession of the suit property was taken 
by the defendant in execution of the com- 
promise decree, so that it could be said that 
as soon as the compromise decree is set aside, 
the plaintiff will be entitled to have the. res- 
titution of the same. In any view of the 
matter the decision of the lower appellate 
Court cannot be held to be correct. 


8. The result is the second appeal is 
allowed. the decree and judgment of the lower 
appellate Court are set aside and those of the 
trial Court restored. There will, however, 


-be no order as to costs.: No leave. 


Appeal allowed. 
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KAILASAM AND N. S. RAMASWAMI, JI. 

M. J. Xavier, Applicant v. N. Chidamba- 
ram and: another, Respondents. 

A. A. O. No. 216 of 1965, D/- 27-2-1973 
against order_of City Civil J. Madras, Dj- 
30-9-1964. 


Index Note:— (A) Arbitration Act 
(1940), S. 30 — Setting aside of award, when 
not -open. 


Brief Note :— (A) Unless a party to an 
award establishes that there is an error of 
law on face of the award or any document 
attached thereto resulting in legal miscon- 
duct, thy award will. not be liable to be set 
aside. (Para 3) 


Index Note:— (B) Arbitration Act 
(1940), 5. 30 — Arbitrator remaining silent 
about any issue — Effect. i 

Brief Note :— (B) Where the dispute be- 
tween the parties is: whether a party is en- 
titled to damages from the other (i.e. the 
Government) for termination of the contract, 
the mere fact that the Arbitrator has not said 
anything specifically as to whether or not the 
termination was wrongful does not by itself 
mean that the Arbitrator has failed to deter- 
mine the matter in dispute more so when the 


. dispute has -been specifically decided by the 


Arbitrator and that covers’ the issue of ter- 

mination of the contract being wrongful or 

otherwise. AIR 1963 SC 1677, Followed. 
(Para. 3) 
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K. C. Doraiswami for Row and Reddy 
and N. P. Subbayya. for Appellant; S. A. Ali 
Mohammed, Jr. Standing Counsel for Certral 
Govt., for Respondents. 


N. S. RAMASWAMI, J.:— This -ivil 
miscellaneous appeal is against the dism ssal 
of a petition fo set aside an award under 
Section 30 of the Arbitration Act. The ap- 
pellant before us had entered into a contract 
with the President of India for collecting, 20n- 
veying and delivering parcels etc, from or to 
Madras Central Railway siation goods shed 
and other places. Clause 22 of the contact 
provided that all matters in dispute between 
the parties shall be referred to arbitration as 
mentioned therein. The contract was ter- 
minated by the Union of India at a particular 
stage. The dispute between the parties re- 
lated to amounts due to the appellant before 
us in respect of works already done and the 
claim of damages that he made on the graund 
that his contract bad been wrongfully ter- 
minated by the Union of India. Admittedly, 
these matters were referred to arbitration, and 
ee Arbitrator gave his award dated 4-8- 

961. 


In that award, the Arbitrator said that 
the appellant is entitled to moneys at a parti- 
cular rate regarding certain bundles tha: he 
handled and at a different rate in respect of 
certain other articles that he handled and 
further held that the appellant was not en- 
titled to any damages on the ground of ter- 
mination of the contract. He also found that 
the security deposit made by the appellant 
with the Union of India shall be refunded to 
him. However, he did not allow any interest 
for the amounts awarded to the appellant in 
respect of works which he had already cone. 
The Arbitrator filed the award in Court City 
Civil Court, Madras) and his petition came 
to be registered as a suit. On notice being 
given to the respective parties of the filing of 
the award in Court, the appellant filed ©. P. 
No. 2 of 1962 on the file of that Court under 
Section 30 of the Arbitration Act praying for 
the setting aside of the Award on several 
grounds. The Second Assistant Judge, City 
Civil Court, Madras, dismissed the petition 
holding that there were no grounds tc set 
aside the award and granted a decre in 
favour of the appellant in terms of the award. 
Not satisfied with that, the appellant has filed 
the present civil miscellaneous appeal. 


2. The learned counsel for the aspel- 
lant contends that the Arbitrator has miscon- 
strued the terms of the contract in fixing the 
rate in respect of the packages handled by 
the appellant and that amounted to legal mis- 
conduct as contemplated under Section 3) (a) 
of the Arbitration Act. The second argu-nent 
of the learned counsel is that the Arbit-ator 
had failed to decide certain questions that 
had been referred to him and that, therefore, 
the award is invalid and liable to be set side. 
After hearing the learned counsel, we are 
satisfied that neither of the grounds urgei by 
the learned counsel is available to him. The 
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Arbitrator has not given any reasons in his 
award in coming to the conclusion regarding 
the rate at which the appellant is entitled to 
claim in respect of packages handled by him. 
Therefore, there is absolutely no force in the 
contention that the finding of the Arbitrator 
regarding the rate is an error of law on the 
face of the record. 


We do not see force in the contention of 
the learned counsel that the Arbitrator has 
really made cut a new contract for the par- 
ties and that the finding of the Arbitrator re- 
garding the rate cannot be supported on the 
terms of the contract. Though it appears that 
the appellant has urged before the lower 
Court that the Arbitrator has misconducted 
himself, such an argument is not put forward 
before us. The only contention as far as this 
point is concerned is that there is legal mis- 
conduct, in that the Arbitrator misconducied 
the proceedings. Unless the appellant is in a 
position to show that there is any error of 
law on the face of the award or any docu- 
ment attached to the award, he cannot suc- 
ceed in establishing that there is error of Jaw 
on the face of the record resulting in legal 
misconduct. Therefore, on the first point 
raised the appellant should fail. 


3. The second point is also without 
any merits. As we said. the matter referred 
to the Arbitrator for his decision were as to 
what amount the appellant is entitled in res- 
pect of work already done by him and what, 
if any, were the damages payable to the ap- 
pellant in respect of termination of the con- 
tract. The Arbitrator has given specific find- 
ings with regard to these matters. As already 
noted, the Arbitrator has found that in res- 
pect of certain packages the appellant should 
be paid at a particular rate and in respect of 
certain. other packages he shall be paid at a 
different rate. That answers the first matter 
in dispute, namely, what amount was due to 
the appellant in respect of the work already 
done by him. 


Regarding the only other matter in dis- 
pute, namely, whether the appellant is entitled 
to damages for termination of the contract, 
the Arbitrator has given a specific finding that ` 
the appellant is not entitled to any such 
damages. However, the learned counsel con- 
tends that in the statement filed before the 
Arbitrator a specific question as to whether the 
termination of the contract was wrongful or 
not had been raised and this question has not 
been specifically answered by the Arbitrator. 
It is contended that the failure of the Arbi- 
trator to answer such a question makes the 
award invalid. We are unable to agree. The 
learned counsel referred to a passage in 
Halsbury’s Laws of England, 3rd Edn, Vol. 2 
at page 57, wherein it is stated that if the 
arbitrator fails to decide all matters referred 
to him, it would amount to ‘misconduct’. But 
this does not help the learned counsel in this 
case, for, as we said earlier, the Arbitrator 
has not failed to decide any of the matters 
referred to him. 
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In deciding the dispute as to whether the 

appellant was entitled to damages for ter- 
mination of the contract, the question whe- 
ther the termination was wrongful or not 
might be relevant. But the mere fact that the 
Arbitrator has not said anything specifically 
as to whether the termination was wrongful 
or not, does not mean that the Arbitrator 
has failed to determine the matter in dispute. 
Tt is needless to stress that the matter in dis- 
pute was not whether the termination was 
wrongful or not though it may be a relevant 
issue, but whether the appellant was entitled 
to damages for the alleged wrongful termina- 
tion. This matter has been specifically decid- 
ed by the Arbitrators and this covers the issue 
of termination being wrongful or otherwise. 
In Santasila Devi v. Dhirendranath, 
1963 SC 1677 one of the disputes between tho 
parties was whether one of the parties was en- 
titled to an account from the other party. 
That dispute had not been specifically decid- 
ed by the Arbitrator. But the award was a 
compendious one deciding as to how much a 
particular party is entitled. The Supreme 
Court observed at page 1680, column 2 para- 
graph 10 :— 


“Before dealing with this point it is neces- 
sary to emphasise certain basic positions. The 
first of them is that a Court should approach 
an award with a desire to support it, if that 
is reasonably possible, rather than to destroy 
it by calling it illegal ............ Besides it is 
obvious that unless the reference to arbitra- 
tion specifically so requires the arbitrator is 
not bound to deal with each claim or matter 
separately, but can deliver a consolidated 
award. Whe legal position is clear that un- 
less so specifically required an award need 
not formally express the decision of the arbi- 
trator on each matter of difference.” 


4. Therefore, it is clear from that 
even regarding the matters in dispute there 
need not be separate findings unless the matter 
is specifically referred to in the arbitration 
teference. In the present case, of course, the 
dispute as to whether the appellant is entitled 
to damages for the alleged wrongful ter- 

. mination of contract has been specifically re- 
ferred to. But the fact remains, the Arbitra- 
tor has given a finding regarding this dispute, 
though he. has not supported his finding with 
reasons. It is not necessary for an Arbitrator 
to give reasons in support of his finding. 
Under these circumstances, the contention of 
the learned counsel that the arbitration award 
suffers from the defect of failure to decide a 
matter that had been referred to arbitration 
fails. We see no merit in the civil miscel- 
laneous appeal, and the same is dismissed. 
But, in the circumstances, there will be no 
order as to costs.. 


Appeal dismissed. 


‘(26 of 1948), the buildings 
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V. S. Natarajan and others, Appellants V. 
Rani Kannuthai and others, Respondents, 


Appeal No. 361 of 1965, D/- 22-2-1973. 


Index Note :— (A) T. N. Estates (Aboli« 
tion and Conversion inte Ryotwari) Act (26 of 
1948), S. 18 (4) — Buildings situate in impar- 
tible estate re-vesting in landholder — Their 
character of impartibility continues — (X= 
Ref. :— Sections 45, 46, 66) — (X-Ref. :—= 
T. N. Impartible Estates Act (2 of 1904), Sec- 
tion 3) — (X-Ref.:— Hindu Law — 
Family — Impartible Estate). 

Brief Note:— (A) Where an impartible 
estate is vested in the Government under the 
provisions of the T. N. Estates Abolition Act 
situate in the 
impartible estate and vesting again in the 
Jandholder.on notification under Section 18: 
(4) of the Act continue to retain their chara- , 
cter of impartibility and on death of the land- | 
holder devolve upon the seniormost member | 
of the joint family. -Though specific provi- . 
sions dealing with compensation and its dis- 
tribution to members of joint family is made 
in respect of an impartible estate taken over 
by the Government, no such provision is 
made in respect of buildings situate in impar- 
tible estate. The repeal of the T. N. Imparti- 
ble Estates Act (2 of 1904) by Section 66 of 
the Abolition Act does not have the effect of 
putting an end to the impartible character of 
such buildings. Case law discussed. 

i (Paras 10, 14, 17, 18, 29, 31) 

V. Vedantachari, T. Rangaswami Iyengar 
and N. Sivamani, for Appellants; K. Sarva- 
bhauman, T. R. Mani, R. Sunderalingam and 
K. Jayaraman, for Respondents, 


ISMAIL, J.:— The question that arises 
for decision in this appeal is, whether the 
buildings situate in an impartible estate which 
has been notified under the provisions of the 
Madras Estates (Abolition and Conversion 
into Ryotwari) Act, 1948 (Madras Act XXVI 
of 1948) hereinafter referred to as the Aboli- 
tion Act, vesting in the landholder under the 
provisions of Section 18 (4) of the Abolition 
Act, continued to retain their character of 
impartibility or not. 

2. Defendants 20 to 25 in O. S. 
No. 26 of 1956 on the file of the Court of 
the Subordinate Judge of Tirunelveli are the 
appellants herein. The suit itself was institut- 
ed as an interpleader one by the Court. of 
Wards. Madras represented by the Estate Col- 
lector of. Sivagiri Estate. The last principal 
holder of the estate, one V. R. P., Chinna- 
thambiar, Zamindar of Sivagiri, applied to 
the Court of Wards. for the estate being 
taken over and managed by it, as it was in 
an involved condition. The Court of Wards 
took over the management of the estate in 
1941 under. the provisions of the Court of 
Wards Act 1 of 1902 and continued in 
management till the estate was taken over by 
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the State Government on 3-1-1951 under the 
provisions of the Abolition Act. Defencants 
1 and 2 are the widows of the last landhodder, 
who died on 16-8-1955. Defendants 3 amd 4 
are his sons by the first wife, namely, the 
first defendant. Defendants 5 and 6 are the 
minor sons af the Jandholder by his second 
wife, the second defendant. The third de- 
fendant is the seniormost male member o7 the 
family. The third defendant claimed the en- 
tire properties in himself as the seniornost 
male member and heir of the last landhcider. 
The second defendant also claimed the entire 
properties on behalf of her minor son, the 
sixth defendant, on the ground that he clone 
was an undivided member of the family of 
the last landholder. Defendants 2 and 3 by 
their petitions dated 31-7-1955 and 23-9-1955 
respectively addressed to the Court of Wards 
claimed the entire estate as theirs to the ex- 
clusion of others. Since the dispute invalved 
the right of succession to the estate aud a 
division of the properties among the deiend- 
ants who were setting up rival claims, the 
Court of Wards filed the interpleader sut re- 
ferred to above impleading all the parties who 
claimed any right to or interest in the pro- 
perties. Among the properties described in 
the schedules, Schedule II to the plaint zom- 
prises buildings. With regard to the said 
buildings, the third defendant, the seniormost 
male member in the family put forwarc the 
contention that he alone was exclusively en- 
titled to those properties and the other mem- 
bers of the Zamindar’s family were noi en- 
titled to claim any share in the same as mem- 
ers of the joint family. The third deferdant 
had alienated some items of the propertizs in 
the second schedule to the plaint in fevour 
of the 18th defendant who had also purchased 
certain other items in that schedule in Court- 
auction sale and consequently the 18th deZend- 
ant himself put forward the same contentions 
as those put forward by the third defendant. 


During the pendency of the suit, the 18th 
defendant died and the present appellants were 
brought qn record as the legal representatives 
of the deceased 18th defendant. In their 
written statement, they reiterated the conten- 
tions put forward by defendants 3 and 18 as 
to the buildings which were described im the 
second schedule to the plaint belonging. ex- 
clusively to the third defendants and he seing 
competent to dispose of the same anc the 
other members of the family not having any 
Tight to a share therein. In the. suit itszlf it 
was decided at an earlier stage that the civil 
court had no jurisdiction to deal witt. the 
lands which were originally included ir. the 

plaint but it had jurisdiction to deal only 
With the buildings described in Schedule i 
to the plaint. Consequently the suit came to 
be disposed of by the learned Additional Sub- 
ordinate Judge, Tirunelveli, on 29-3-1965 with 
reference to the said buildings alone. The 
question that he had to consider was, whe« 
ther the said buildings continued to be im- 
partible and therefore, survived. on the death 
of the last landholder on 16-8-1955, tc the 
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third defendant, who was the seniormost male 
member of the family and the third defend- 
ant was therefore competent ta dispose of the 
same and the other members of the family 
had no share in them. The learned Addi- 
tional Subordinate Judge concluded: 


“the buildings falling under Schedule 2 
of the plaint were granted under provision 
of Section 18 (4) of the Abolition Act only 
to the father of defendants 3 to 6 and hus- 
band of defendants 4 and 2, who was the 
last zamindar of Sivagiri and it was granted 
personally to him and the abolition contem- 
plated by the Abolition Act was not merely 
of the geographical estate or what was known 
as the zamindary, but also of the impartibi- 
lity. The 3rd defendant and his alienees the 
18th defendant or defendants 20 to 25 are not 
entitled to claim that the 3rd defendant alone 
is entitled to take the property and not de- 
fendants 1, 2, 4 to 6 and 13 and 14 (being 
sons of the last landholder through his per- 
manently kept concubine). Defendants 1 and 
2 being the widows of the last holder of the 
estate and defendants 4 to 6 and 13 and 14 
also being the sons they must also be held to 
be entitled to have succeeded to the estate.” 


In view of this conclusion, the learned Addi- 
tional Subordinate Judge passed a decree 
declaring 

“that defendants 1 to 6, 13 and 14 are 
entitled to partition and separate possession 
of their respective shares in the plaint Sche- 
dule IE properties viz. Defendants 1, 2, 13 
and 14 each to 1/12 share and defendants 3 
to 6 each to 1/6 share” and decreeing “that 
the plaint IL schedule properties set out here- 
under be divided by metes and bounds, ac- 
cording to good and bad soil and the respeg- 
tive sharers be allotted their shares.” 


The decree further provided, 


“that, while making a division the 
alienating copargener’s share as far as possible 
be allotted to the respective alienees or such 
share of the alienating members in each of 
the items shall be allotted to the aliences”. 


It is the correctness of the above decree 
that' is challenged before us in the present 
appeal by defendants 20 to 25. 

Mr. V. Vedantachari, learned coun- 
sel for the appellants, contends that the 
Abolition. Act does not make any provision 
for putting an end to the impartible character 
of the buildings vesting in the landholder 
under Section 18 (4) of the Abolition Act 
and therefore the buildings continued to be 
impartible and on the death of the last Jand- 
holder they devolved on the seniormost mem- 
ber, namely, the third defendant, who had 
the competency to deal with the same absolu- 
tely. His further contention is that specific 
provision has been made for dealing with the 


“compensation amount payable in respect of 


an impartible estate taken over under the 
Abolition Act in Section 45 (6) and a similar 
provision -has been made with regard to the * 
lands in respect of which a ryotwari patta 
may be granted to the landholder under Sec- 
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tion 12 or Section 14 of the Abolition Act in 
Section 47 (3), treating the said compensation 


as well as the lands as if they belonged to. 


the ioint Hindu family of the sharers, tha 
said sharers having been enumerated in Sec- 
tion 45 (2) (a) of the Abolition Act as the 
principal landholder and his legitimate sons, 
grandsons, and great-grandsons in the imale 
line living or in the womb on the notified date 
including sons, grandsons and great-grand- 
sous adopted before such date, and as if a 
partition of the said compensation and the 
lands had been effected among the said sharers 
on the notified date. But no such provision 
has been made in respect of buildings vesting 
in the last landholder under Section 18 (4) 
of the Abolition Act. He also contends that 
the repeal of the Madras Impartible Estate 
Act. 1904 bv Section 66 of the Abolition Act 
in its application to an estate taken over under 
the Abolition Act will not have the effect ol 
putting an end to the impartible character of 
such buildings. On these grounds the case 
of the appellants is that the suit buildings 
survived exclysively to the third defendant 
herein and therefore he was competent to 
alienate the same in favour “of the 18th 
defendant 


4. As against this, Mr. T. R. Mani, 
learned counsel appearing for the contesting 
respondents 2, 5 and 6 has contended that 
with the repeal of the Madras Impartible 
Estates Act, 1904 and the abolition of the 
estate under the Abolition Act, the impartible 
character of the entire estate came to an end 
and it did not survive in respect of the suit 
buildings alone. His further contention is 
that the impartibility was a consequence of 
a custom which had merged in the Madras 
Impartible Estates Act, 1904 and as soon as 
that Act was repealed, the anterior custom 
was not revived and therefore the impartibi- 
lity had come to an end. Mr. Mani’s alterna- 
tive contention is that on the notification of 
the estate under the provisions of the Aboli- 
tion Act, the entire estate including the build- 
ings vested in the Government that under 
Section 18 (4) of the Abolition Act, the last 
Jandholder obtained a fresh title to the build- 
ings and such fresh title is not subject to 
the incidents of impartibility. 

5. The question involved requires the 
consideration of the character of an imparti- 
ble estate as such and also the consequence 
of certain provisions of the Madras Impartibie 
orgs Act, 1904 as well as the Abolition 

ct, 


6. Mayne’s Treatise on Hindu- Law 
and Usage (Eleventh Edition) at page 839 
states : 

“Liability to partition is an ordinary 
feature of joint family property, but it must 
not be supposed that joint property and parti- 
ble property are mutually convertible terms. 
Tf it were so, an impartible estate could never 
be joint property. There are estates which 
by special law or custom descend to one 
member of the family (generally the eldest) 
to the exclusion of the other members and 
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which are impartible, though they are joint 
property, in the eye of the law, belonging 
equally to the other members; and thein 
rights are hedged in by a number of restric- 
tions or limitations. The reverse however is 
the case. The commonest instances of thi 

class are the ancient zamindaris or estates 
which originally were either in the nature of 
a Raj or principality or were feudatory estates 
held on military service tenure such as the 
palayams of South India, or royal grants of 
revenue for services, such as Jagirs or Saran- 
jams in Bombay. So also are impartible those 
properties which under special family custom 
or by an express sanad or grant from the- 
crown are descendible to a single heir.” ' 
The characteristics of an impartible estate 
with reference to an undivided Hindu family 
has been the subject-matter of several deci- 
sions. As a result of the decisions of the 
Judicial Committee in Rani Sartaj Kuari v. 
Deoraj Kuari, (1887) 15 Ind App 51 (PC) 
the first and the second Pittapur cases, Sri 


(1899) 26 Ind App 83 (PC) and Rama Rao v. 
Raja of Pittapur, 45 Ind App 148 = (AIR 
1918 PC 81) it was supposed that an imparti- 
ble estate was in no sense joint family pro- 
perty. But the decisions of the Privy Coun- 
cil in Baijnath Prasad Singh v. Tej Bali Singh, 
48 Ind App 195 = (AIR 1921 PC 62); 
Komammal v. Annadana, 55 Ind App 114 = 
(AIR 1928 PC 68); -Shibaprasad Singh v. 
Prayag Kumari Debee, 59 Ind App 331 at 
p. 345 = (AIR 1932 PC 216) and Collecton 
of Gorakhpur v. Ram Sunder Mal, 61 Ind 
App 286 = (AIR 1934 PC 157) have now 
established that an ancestral impartible estate 
is joint family property notwithstanding the 
fact that there is neither a right to partition 
nor a right to restrain any alienation. Even 
though the custom of impartibility affects the 
ordinary incidents of joint family property, it 
was firmly established that except to the ex- 
tent to which the general law is superseded 
by custom, it is the general law which re- 
gulates such property all beyond the custom. 
Since the decision of the Privy Council in 
59 Ind App 331 at p. 345 = (AIR 1932 PC 
216) which has elaborately considered the en- 
tire law and the earlier decisions, has been ap- 
proved by the Supreme Court, it is not neces- 
sary to go into the details of the other deci- 
sions, In the said decisions, the Judicial 
Committee observed : 


“Impartibility is essentially a creature 
of custom. In the case of ordinary joint 
family property, the members of the family 
have: (1) the right of partition; (2) the right 
to restrain alienations by the head of the family 
except for necessity; (3) the right of main- 
tenance; and (4) the right of survivorship. 
The first of these rights cannot exist in the 
case of an impartible estate, though ancestral, 
from the very nature of the estate. The 
second is incompatible with the custom: of 
impartibility, as laid down in Sartaj Kumari’s 
case (1887) 15 Ind App 51 (PC) and the first 
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Pittapur case, (1899) 26 Ind App 83 (PC) end 
so also the third as held in the second 
Pittapur case (45 Ind App 148) = (AIR 1718 
PC 81). To this extent, the general law of 
the Mitakshara has been superseded by 
custom, and the impartible estate, though 
ancestral, is clothed with the incidents of 
aclf-gcquired and separate property. But the 
right of survivorship is not inconsistent vith 
the custom of impartibility. This right, there- 
fore, still remains, and this is what was teld 
in Baijnath’s case (48 Ind App 195) = (AIR 
1921 PC 62). To this extent the estate still 
retains its character of joint family prope-ty, 
and its devolution is governed by the general 
Mitakshara law applicable to such property. 
Though the other rights which a coparcener 
acquires by birth-right of the senior mensber 
to take by birth in joint family property no 
longer exist; the survivorship still remains. 
Nor is this right a mere spes successienis 
similar to that of a reversioner succeecing 
on the death of a Hindu widow to her hus- 
band’s estate. It is a right which is capzble 
of being renounced and surrendered.” 


However, the Judicial Committee must be 
deemed to have revised its dictum that the 
right to maintenance is incompatible with the 
custom of impartibility, in view of its ceci- 
sion in Collector of Gorakpur v. Ram Surdar 
Mal, 61 Ind App 286 at pp. 301-302 = (AIR 
1934 PC 157) referred to already. In hat 
decision, the Privy Council pointed out: 


“(1) The decisions of the Board in (1387) 
15 Ind App 51 (PC) and the first Pittapur zase 
(1899) 26 Ind App 83 (PC) appeared ta_be 
destructive of the doctrine that an impartible 
zamindari could be in any sense joint family 
property. (2) This view apparently implied 
in these cases was definitely negatived by 
Lord Dunedin when delivering the judgment 
of the Board in 1921 in Baijnath Prasad 
Singh’s case (48 Ind App 195) = (AIR :921 
PC 62). (3) One result is at length clearly 
shown to be that there is now no reason why 
the earlier judgments of the Board should. not 
be followed, such as, for instance, the Chel- 
lampalli case (27 IA 151)- which regarded 
their right to maintenance. however limited 
out of an impartible estate as being based 
upon the joint ownership of the junior mem- 
bers of the family with the result that these 
members holding zamindari lands for main- 
tenance could still be considered as joint in 
estate with the zamindar in possession.” 


The Supreme Court in Pushpaxathi 
Vijayaram Gajapathi Raj v. Sri Pushpa~athi 
Ta n Gajapathiraj, AIR 1964 SC 118 
stated : i 


“Since the decision of the Privy Coancil 
in Shiba Prasad Singh v. Prayag Kumari Debi, 
59 Ind App 331 = (AIR 1932 PC 215) it 
must be taken to be well-settled thai an 


estate which is impartitle by custom cannot 


be said to be the separate or exclusive pro- 

of the holder of the estate. If the 
holder has got the estate as an ancestral estate 
and he has succeeded to it by primogensture, 
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it will be a part of the joint estate of the 
undivided Hindu family.” 
After the above statement, the Supreme Co 
referred to the law as laid down by the Privy 
Council in 59 Ind App 331 = (AIR 1932 PC 
216) which portion we have already extracted. 


7. Against the background of these 
characteristics of an impartible estate, one 
question that came to be considered was, 
whether the holder of an impartible estate 
has unlimited power of alienation. In (1887) 
75 Ind App 51 (PC) referred to already, the 
holder of an impartible estate made a gift 
of several villages to his junior wife and his 
zon questioned the validity of the alienation. 
The Judicial Committee, upholding the gift, 
observed : i 

“The property in the paternal or ancestral 
estate acquired by birth under the Mitakshara 
law is, in their Lordship’s opinion, so con- 
nected with the right to a partition, that it 
does not exist where there is no right to it.” 
This decision was followed in the first Pitta- 
pur case, where the right of the holder to 
alienate by will was upheld. As a result of 
these decisions, it was settled that the holder 
of an impartible estate could alienate it by 
gift inter vivos or by will although the family 
is undivided, unless by a family custom or by 
the condition of the tenure, he was precluded 
from doing so. 


8. The decisions of the courts on this 
aspect created a difficult situation in the 
South, where it was always thought that the 
holder of an impartible estate for the time 
being had no unlimited power of alienation. 
In order to remedy the situation created by 
the decisions of courts, steps had to be taken 
by the Legislature. The first piece of legisla- 
tion was the Madras Impartible Estates Act, 
1902 (Madras Act No. 2 of 1902) which re- 
ceived the assent of the Governor on 6th 
June, 1902 and that of the Viceroy and 
Governor-General’ on 1st July, 1902. The 
statement of objects and reasons appended to 
the Bill which was enacted as the Madras 
Impartible Estates Act, 1902, stated : 

“The provisions of the Bill are directed 
towards the preservation of the ancient zamin- 
daris of this Presidency. The zamindaris 
that were in existence at the time of 
the permanent settlement were generally 
either military fields or revenue farms which 
had become virtually heritable in the hands 
of official sanad-holders from native Govern- 
ments. From the nature of their tenure, these 
estates were treated as impartible, at least 
without the consent of the ruling power, and 
it was long believed that they continued 
impartible, even after the permanent settle- 
ment and that they were held under the law 
of primogeniture. But the Privy Council, in 
their decisions in the Nuzvid case (1879) ILR 
2 Mad 128 (PC) and the Devarakota case 
(1890) TLR 13 Mad 406 (PC) declared that 
the rule of primogeniture and impartibility 
does not necessarily attach to any estate, how- 
ever ancient, but is only the result of family 
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custom liable to be annulled with the joint 
consent of the members of the family. It 
was also believed that the holders, for the 
time being, of impartible estates possessed 
only a life interest and that their powers of 
alienation were merely those of the manages 
of a joint Hindu family holding property in 
coparcenary. This view must now, however, 
be regarded as erroneous in consequence of 
the decision in (1888) ILR 10 All 272 = 15 
Ind App 51 (PC) in which the Privy Council 
in effect declared that the right of coparcenersa 
in a joint estate was so connected with the 
right to demand partition that the formes 
right did not exist independently: of the latter; 
that in the case of an impartible estate 
descending to a single heir by the law of 
primogeniture, the natural presumption was 
that the holder. for the time being was ab- 
solute owner of the property and could dis- 
pose of it as he pleased; but that this pre- 
sumption might be rebutted by proving a 
custom of inalienability or that the tenure of 
- the property was inconsistent with the free 
power of alienation by the holder; that the 
onus of proving such custom rested on the 
person averring it; and that to prove it he 
must show not only that there never had been 
any alienation beyond the powers of the 
manager of a joint Hindu family, but also 
that the owner had refrained from alienating 
in circumstances where the right would pro- 
bably have been exercised but for the exis- 
tence of the custom. This decision was follow- 
ed by the Madras High Court in. the Kangundi 
case ((1889) ILR 13 Mad 197) and in the 
Pithapuram case ((1899) ILR 22 Mad 383), 
(since confirmed by the Privy Council) in which 
no special custom of inalienability having been 
proved the right of the holders to alienate the 
estate at will was upheld. Having regard to 
the great difficulties which these judgments 
create by requiring positive evidence of the 
nature above indicated in order to establish 
in any particular case the existence of the 
custom of inalienability, the probable results 
will be protracted’ and ruinous litigation, and 
in time the dismemberment of the ancient 
estates of this presidency and the degradation 
and decay of the nature of landed aristocracy. 


2. The Bill therefore declares that the 
estates. entered in the schedule thereto are 
impartible. The schedule includes only those 

permanently settled estates which have been 
` in existence from before the date of the 
Permanent Settlement Regulation (Regulation 
XXV of. 1802) and have been declared by 
judicial decisions to be impartible or are 
Jocally considered by ancient custom to be 
so, and have, as a fact, descended without 
partition since that date. In respect of the 
estates so included the Bill provides that the 
powers of alienation of the holder for tlie 
time being should be limited to those pos- 
sessed in regard to ancestral property by the 
managing member of a joint Hindu family 
governed by the ordinary law of succession. 
Clause 4 of the Bill saves from its operation 
portions of the schedule estates which have 
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already been permanently alienated or which 
may hereafter be permanently alienated either 
by the execution of decrees for debts incur- 
red before the Bill becomes law or by the 
exercise of the restricted powers of alienation 
Tecognised in the Bill. Clause 5 is intended 
to provide for the case where a scheduled 
estate may be found to be encumbered to 
such an extent that it is likely to be so reduc- 
ed by sales in execution of decrees as to 
Tender its retention in the schedule inexpedi- 
ent.” f 

These objects were given effect to by the 
provisions of the said Act which came into 
force on 2nd June, 1902 and continued in 
force till ist June, 1903. Section 2 of the 
Act stated that the estates included in the 
schedule thereto annexed shall be deemed to 
be impartible and further provided that in 
the case of any estate not included in the 
schedule if it be thereafter judicially declared 
that such estate is impartible, such estate shall 
thereupon be deemed to have been_ included 
in the schedule. Section 3 imposed restriction 
on alienations by proprietora consistent with 
the object referred to above. By the sub- 
sequent enactment of 1903, the said Act was 
continued till 31st March, 1904. Thereafter, 
the Madras Impartible Estates Act (Madras 
Act No. 2 of 1904) was enacied as a perman- 
ent measure. Section 3 of this Act stated that 
the estates included in the schedule to that 
Act shall be deemed to be impartible estates, 
impartible estate having been defined as an 
estate decendible to a single heir and subject 
to the other incidents of impartible estates 
in Southern India. Section 4 imposed restric- 
tion on alienations of impartible estate. Sub- 
section (1) thereof provided that the pro- 
prietor of an impartible estate shall be 
incapable of alienating or binding by. his 
debts, such estate or any part thereof beyond 
his own lifetime unless the alienation shall 
be made, or the debt incurred, under circum- 
stances which would entitle the managing 


. member of a joint Hindu family not being the 


father or grandfather of the other coparce- 
ners, to make an alienation of the joint pro- 
perty, or incur a debt, binding on the shares 
of the other coparceners independently of 
their consent. The effect of this provision 
is to- bring in the impartible estate on a par 
with other joint family property with reference 
to the power of alienation of the manager of 
the family. Sub-section (2) of Section 4 enu- 
merated certain permissible alienations. Sec- 
tion 9 and the subsequent sections dealt with 
the right of maintenance of certain members 
of the family out of the impartible estate 
and the amount of maintenance. Section 12 
expressly provided that nothing contained in 
the Act shall affect the right to maintenance 
out of an impartible estate and the income 
thereof, of any other relations of the pro- 
prietor or any previous proprietor under any 
law or custom for the time being in force. 
Thus, it will be seen that this Act dealt with 
only two topics if relation to the impartible 
estate, namely (1) power of alienation of the 
holder of an impartible estate, and (2) right 
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to maintenance of certain named members of 
the family mentioned in Section 9. With 
regard to these legislations the Supreme Czurt 
in AIR 1964 SC 118 at 125 referred to al- 
ready, observed: 

“Soon after these decisions were >ro- 
nounced by the Privy Council, the Mazras 
Legislature stepped in because these decisions 
very rudely disturbed the view held in Madras 
about the- limitations on the powers of 
holders of impartible estates in the matte: of 
making alienations of the said estates. “hat 
Jed to the passing of the Madras Impar-ible 
Estates Acts 11/1902, 11/1903 and H/ 04. 
The Legislature took the precaution of mating 
necessary enquiries in regard to imparible 
estates within the State and made what the 
legislature thought were necessary provic.ons 
{n respect of the terms and conditions on wich 
the said estates were held. It may be stated 
at this stage that the result of the rele~ant 
provisions of the Madras Acts is that the 
question of inalienability of impartible estates 
does not depend in Madras on the family 
custom, but is expressly provided for by the 
relevant provisions of the statute.” ` 


9. Now, we shall consider the relevant 
provisions of the Abolition Act. That Act 
applies to all estates as defined in S. > (2) 
of the Madras Estates Land Act, 1908, except 
inam villages which became estates by vertue 
of the Madras Estates Land IH Amendment 
Act 1936, without making any distinctior be- 
tween an impartible estate and ‘a pacitible 
estate. Section 2 (6) of the Abolition Act 
defines ‘impartible estate’ as an estate govem- 
ed immediately before the notified date by 
the Madras Impartible Estetes Act, 1904. Sec- 
tion 3 dealt with the effect of notificatic of 
an estate under that Act. Section 3 (b) sates: 

“With effect on and from the noaified 
date and save as otherwise expressly provided 
in this Act— 

the entire estate (including all comnmmal 
‘Jands and perambokes; other non-ryoti lznds; 
waste lands; pasture lands; Janka Ends, 
forests; mines and minerals; quarries, ivers 
and streams; tanks and irrigation works, 
fisheries and ferries) shall stand transf=rred 
to the Government and vest in them, free 
of all encumbrances and the Madras Rerenue 
Recovery Act, 1864, the Madras Irrigation 
Cess Act, 1865, and ‘all other enactment: ap- 
plicable to ryotwari areas shall apply tc the 
estate.” 

Section 3 (c) states: 

“With effect on and from the nc-ified 
date and save as otherwise expressly prco=ided 
in this Act— 
all rights and interests created in or over 
the estate before the notified date by the prin- 
cipal or any other landholder, shall as azainst 
the Government cease and determine.” 
Section (e) states: 

4 “With vied on and from notified date 
and save as otherwise ressly provid=d in 
this Act— ; oe sed 

the principal or any other landholder and 
any other person, whose rights stand ans- 
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ferred under clause (b) or cease and deter- 
mine under clause (c), shall be entitled only 
to such rights and privileges as are recognised 
or conferred on him by or wnder this Act.” 

As far as the Jandholder is concerned, he ob- 
tained principally two rights under this statute. 
One was a right to a ryotwari patta in respect 
of his private lands under Sections 12 to 14 
of that Act. The other was a right to com- 
pensation as provided for in that Act. In 
addition to these two rights, Section 18 dealt 
with the vesting of buildings situated in an 
estate and that section is as follows: 

“18 (1) Every building situated within the 
limits of an estate, which immediately before 
the notified date, belonged to any landholder 
thereof and was then being used by him as 
an office in connexion with its administration - 
and for no other purpose, shall vest in the 
Government, free of all encumbrances, with 
effect on and from the notified date. 

(2) Every building so situated which 
immediately before the notified date, be- 
longed to any such landholder and the whole 
or principal part whereof was then in the 
occupation of any religious, educational or 
charitable institution shall also vest in the 
Government, free of all encumbrances, with 
effect on and from the notified date. 


Provided that when such institution 
ceases to exist, the building shall revert to 
such land-holder or if he is dead, to his 
heirs or legal representatives. 

(3) Where any buildings so situated— 

(a) which belonged to any such land- 
holder on the ist day of July 1947; and, 


(b) G) which on that date was being 
used by him as an office in connexion with 
the administration of the estate, and for no 
other purpose, or, 


Gi) the whole or principal part whereof 
was on that date in the occupation of any 
religious, educational or charitable institution 
has, after the Ist day. of July 1947 and be- 
fore the notified date, been sold or made a 
gift of by the landholder or ceased to be 
used by him as an office as aforesaid, or 
ceased to be in the occupation of such insti- 
tution, the value of the building shall be 
assessed by the Tribunal in such manner as 
may be prescribed; and the Tribunal shall 
pay to the Government such value from out 
of the compensation deposited in its office 
under Section 41, sub-section (1). 

(4) Every building other than a building 
referred to sub-sections (1), (2) and (3) shall 
with effect on and from the notified date, vest 
in the person who owned it immediately be- 
fore that date; but the Government shall. be 
entitled for each fasli year commencing with 
fasli year in which the estate is notified. 

G) in every case to levy the appropriate 
assessment thereon; and; ‘ 

Gi) in the case of a building which vests 
in a person other than a landholder, also to 
the payments which such person was liable 
immediately before the notified date to make 
to any landholder in respect thereof, whe- 
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ther periodically or not and whether by way 
of rent or otherwise, in so far as such pay- 
ments may accrue due on or after the noti- 
fied date. 

(5) In this section, ‘building’ includes 
the site on which it stands and any adjacent 
premises occupied as en appurtenance 
thereto, ae 

(6) If any question arises whether: any 
building or land falls or dees not fall with- 
in the scope of sub-sections (1), (2), (3), (4) 
or (5), it shall be referreé to the Govern- 
ment whose decision shall be final and not be 
liable to be questioned in any Court of Law. 


(7) Any person holding a mortgage or 
charge on any building referred to in sub- 
section (1) or sub-section (2) shall, for the 
` purpose of Section 42, be a secured creditor 
and be entitled to priority over any person 
holding a mortgage or charge subsequently 
created by the landholdér cver any part of 
the estate.” 


The Supreme Court in AIR 1964 SC 118 
referred to already, construing Section 18 (4) 
of the Abolition Act has stated that it is 
the land-bolder or the proprietor, as defined 
in the earlier Act of 1904, that is, the Madras 
Impartible Estates Act, 1904, that is con- 
templated by the expression, “the person 
who owned it” in Section 18 (4) of the Abo- 
lition Act and therefore it is the principal 
landholder who is entitled to the building 
under Section 19 (4) of the Abolition Act 
and the other members of the family have 
no right to the same. Having regard to this 
decision, it can be stated that in addition 
to the two rights to which a land-holder is 
entitled, as stated, namely, a right to a ryot- 
wari patta in respect of private lands under 
Sections 12 to 14 of the Abolition Act and 
a right to compensation as provided for in 
the Abolition Act, he is entitled to a third 
Tight, namely, a right to the buildings as 
provided for in Section 18 (4) of the Aboli- 
tion Act, 

10. The question now for considera- 
ration is, how these. three rights have been 
dealt with by the Abolition Act in respect 
of an impartible estate taken over under the 
said Act. Section 45 of the Abolition Act 
makes special provisions for the apportion- 
ment of compensation in the case of impar- 
tible estates. Section 45 (2} of the Aboli- 
tion Act, which enumerates certain members 
of the family as sharers, provides that the 
Tribunal constituted under that Act shall 
determine the aggregate compensation pay- 
able to (a) all those sharers, considered as 
a single group and (b) other persons who, 
immediately before the notified date were 
entitled to maintenance out of the estate 
and its income either under Section 9 or 12 
of the Madras Impartible Estates Act, 1904, 
or under ‘any decree or order of a Court, 
award or other instrument in writing or con- 
fract or family arrangement which is bind- 
ing on the principal land-holder. This sec- 
tion also makes a provision for the Tribunal 
determining the creditors who are lawfully 
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entitled to bave their dues paid from and 
out of the assets of the impartible estate and 
the amount to which each of them is so en- 
titled and provides that only the remainder 
of the aggregate compensation shall be divi- 
sible among the sharers and the mainten- 
ance holders as provided in that section. 
Sub-section (6) of. Section 45 deals with the 
balance of the ccmpensation after provid- 
ing for payment tc the maintenance holders 
out of the compensation and provides: 


“Section 45 (6). The balance of the ag- 

gregate compensation shall be divided among 
the sharers, as if they owned such balance as 
joint Hindu family and a partition thereof 
had been effected among them on the noti- 
fied date.” 
Similar is the provision contained in Sec- 
tion 47 (3} with regard to the lands in res- 
pect of which ryotwari pattas are granted 
under Section 12 or 14 and that section is as 
follows: 


“S. 47 (3) The lands in respect of which 
a ryotwari patta may be granted under Sec- 
tion 12 or 14, after excluding any lands which 
may be granted to maintenance-holders under 
sub-section (2), shall be divided among the 
sharers, as if they owned such lands as a 
joint Hindu family and a partition thereof 
had been effected among them on the noti- 
fied date.” 


Thus it will be seen that specific provi- 
sions have been made for the division of 
the net compensation amount and the private 
lands in respect of which a ryotwari patta 
is granted to the land-holder as between the 
sharers enumerated in the section as if the 


.compensation amount and the lands belonged 


to a joint Hindu family consisting of them 
and a partition thereof had been effected 
among them on the notified date. The con- 
tention of Mr. Vedantachari is that but for 
these special provisions, the compensation as 
well as the lands would have retained the 
character of impartibility and it is only be- 
cause of these special provisions, that that! 
character no longer survived; but no such 
special provision having been made in regard 
to buildings falling within the scope of Sec- 
tion 18 (4) of the Abolition Act, the imparti- 
ble character of those buildings forming part 
originally of an impartible estate, continues. 
We are of the opinion that this argument 
of the learned counsel is well-founded. 


11. In the Special Deputy Collector 
of Ramnad v. Rajah of Ramnad, ILR 58° 
Mad 442 = (AIR 1935 Mad 215) where 
proceedings under the Land Acquisition Act 
had been taken to acquire a part of an im- 
partible estate, the proceeds had been regard- 
ed as money belonging to a person not 
capable of alienating the lands acquired. 

12. In T. B. Ramachandra Rao v. 
A. N. S. Ramachandra Rao, 49 Ind App 
129 = (AIR 1922 PC 80) the Judicial Com- 
mittee referred to the land acquired by the 
Government for which compensation had 
been paid as “a piece of land represented 
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by a sum of money paid into Court”, there- 
by holding that the conversion would not 


alter the quality or the nature of the estete. ~ 


13. Even in AIR 1964 SC 118 refer- 
ted to already, the Supreme Court upheld 
the claim of the land-holder to exclusive 
right to certain pieces of jewellery as comsti- 
tuting regalia. : 

14. Thus, these decisions will clearly 
show that but for the special provision econ- 
tained in Section 45 (6) of the Abolition 
Act, the balance of the aggregate compeas2- 
tion would continue to retain the character 
which originally the estate it represeated 
had. Consequently, it will follow that in 
the absence of a similar provision with re- 
gard to buildings falling within the scope 
of section 18 (4) of the Abclition Act, they 
retain their original character of impartiili- 
ty. 

15. Mr. T. R. Mani, learned ccun- 
sel for the contesting respondents. has re- 
peatedly contended before us that after the 
abolition of the impartible estate, the con- 
cept of impartibility itself came to an end 
and it cannot attach itself to the build.ngs 
alone. We are unable to accept this argu- 
ment. A Bench of this Cour: in Janardhana 
Krishna Ranga Rao v. State of Madras, 
(1952) 2 Mad LJ 243 at p. 245 = (AIR 1953 
Mad 185) observed: 


“Nor are we able to appreciate his argu- 

ment that the custom of impartibility which 
admittedly attached to the Estate lasted and 
could last only so long as the Estate was in 
the shape of immoveable property and in 
particular landed property, and that as s>on 
as the estate or a part of it acquired by the 
Government the compensation amount pay- 
able for such acquisition must be deemed to 
be not impressed with the custom of impar- 
tibility.” 
That was a case in which the younger bro- 
ther of the Zamindar of Bobbili, the priaci- 
pal land-holder, put forward a claim te a 
half share in the compensation amount re- 
maining after satisfying all the claims of 
genuine creditors of the estate and the main- 
tenance-holders. The Bench held that he 
had no such right. 

16. Another Bench of this Court in 
Sagiliveerappa v. Kunnuthayi, (1967) 2 Mad 
LJ 169 at p. 174 which dealt with the very 
Sivagiri zamin, which is the subject-ma‘ter 
of the present appeal, after referring to cer- 
tain decisions including the one referred to 
above, observed: 

“The aforesaid decisions are authorities 
for the position that the Impartible Estates 
Act cannot be totally and completely igror- 
ed for all purposes, and despite the repeal 
of the Act by Section 66 (1) of the Aboli- 
tion of the Estates Act, the concept of the 
original estate has to be kept in mind for 
certain purposes.” 

In Rajah Velugoti Kumara Krisina 
Yachendra Varu v. Rajah Velugoti Servagna 
(Kumara Krishna Yachandra Varu, AIR 170 
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SC 1795 at p. 1804 the Supreme Court had 
occasion to consider the character of a build- 
ing forming part of an impartible estate, but 
situate outside the geographical limits of the 
estate abolished under the Abolition Act. 
The estate was Venkatagiri estate. The Sup- 
reme Court observed: 


“Section 2 (2) of the Madras Impartible 
Estates Act, 1904 (Madras Act 2 of 1904) 
defines an ‘impartible estate’ as ‘an estate 
descendible to a single heir and subject to 
the other incidents of impartible estates in 
Southern India’. In relation to the Ven- 
katagiri Zamindari the expression ‘Estate’ in 
Section 3 (a) of the Abolition Act refers 
obviously to the Venkatagiri Estate which till 
then was subject to the operation of the 
Madras Permanent Settlement Regulation and 
the Madras Estates Land Act. In relation 
to the Venkatagiri Zamindari Section 66 of 
the Abolition Act enacts that with effect 
from the notified date the Madras Imparti- 
ble Estates Act, 1904 shall be deemed to 
have been repealed in its application to the 
Estate. The question arises whether the 
word ‘estate’ in Section 66 of the Abolition . 
Act denotes the zamindari consisting of pro- 
perties which stood transferred to the Gov- 
ernment under the Abolition Act and pro- 
perties which are not so transferred, or whe- 
ther. the expression ‘estate’ refers to only the 
Venkatagiri Estate which until the notifica- 
tion issued under the Abolition Act took 
effect was the subject of the Permanent Set- 
tlement Regulation and the Madras Estates 
Land Act. The High Court has given suffi- 
cient reasons in support of its view that the 
word ‘estate’ in Section 66 of the Abolition 
Act denotes only the estate governed by the 
Permanent Settlement Regulation and the 
Estates Land Act and not any other part of 
the impartible zamindari. In other words 
the Abolition Act has no application to pro- 
perties which are outside the territorial limits 
of the Venkatagiri Estate. The result, there- 
fore, is that in relation to Venkatagiri 
zamindari the Madras Impartible Estates 
Act has been repealed so far as the Act ap- 
plied to the Estate which by operation of 
Section 3 (b) of the Abolition Act has got 
transferred and became vested in the State 
Government, In relation to other proper- 
ties which have not become so vested in 
the Government the Madras Impartible 
Estates Act (1904) continues to be in force. 
It is true that the buildings which 
are outside the geographical limits of the 
Venkatagiri zamindari cannot be brought 
within the definition of the Estate as defined 
in the Estates Land Act and the Abolition 
Act cannot therefore be made applicable to 
such buildings. But the buildings have ac- 
quired the character of impartibility as a 
result of incorporation with the parent estate 
and that character cannot be lost unless the 
statute intervenes.” 


17. Mr. Mani contends that it will 
be anomalous when the impartibility of the 
estate as such is lost, that one or more 
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buildings forming part-of that estate conti- 
nue to remain: impartible. We are unable to 


appreciate this argument. If there is no > 


anomaly in a building - situate outside the 
geographical limits of an estate of which it 
formed part abolished under the Abolition 
Act, continuing to have the character of im- 
partibility, we are unable to see any ano- 
maly simply because the building happens to be 
situate within the geographical limits of an 
estate abolished under the Abolition Act. 


18. Apart from the consideration of 
the express provisions as contained in Sec- 
tion 45 (6) and Section 47 (3) of the Aboli- 
tion Act, with reference to the buildings fall- 
ing under Section 18 (4) of the said Act, there 
is yet another consideration for holding that 
the impartible character of the buildings re- 
mained unaffected. We have already refer- 
red to the provisions contained in Sec- 
tion 45 (6) and Section 47 (3) with refer- 
ence to Section 45 (2) (a) of the Abolition 
Act. Section 45 (2) (a) of the Abolition 
Act has enumerated the sharers who alone 
are considered to be members of the joint 
-family entitled to have a share in the com- 
pensation and in the lands under Section 45 
(6) and Section 47 (3). It will be seen that 
the said joint family is an artificial 
one and not a natural joint 
known to Hindu Law, because 
persons who will be considered to be 
members of a coparcenary have not been 
brought within the fold ‘of the sharers con- 
stituting the joint family for the purpose of 
the Abolition Act, entitled to have a share 
in the compensation ahd the lands. ~“There- 
fore, if the argument of Mr. Mani is accept- 
ed, a question will arise as to which joint 
family the buildings belonged whether the 
joint family of the coparcenary as ordinarily 
understood in the Hindu Law or the arti- 
ficial joint family created by Section 45 (2) 
{a) tread with Section 45 (6) and Section. 47 
(3) of the Abolition Act. It may be that the 
legislature was justified in including only 
sons, grandsons and great-grandsons as 
sharers and enabling them to get a share in 
the compensation because the estate of the 
principal land-holder is taken away and there- 
fore he has to be compensated and the 
chances “of succession of his lineal descen- 
dants to the estate have been taken away 
and therefore they have to be compensated; 


and other who, under the ordinary Hindu . 


Law, would have constituted the other co- 
parceners of the joint family were not in- 
cluded in this family of sharers because they 
might get a share in the compensation as 
maintenance-holders. But that is far differ- 
ent from saying that a joint Hindu family 
contemplated by Section 45 (© and Sec- 
tion 47 (3) of the Abolition Act is the same 
as a joint Hindu family or coparcenary 
known to ordinary Hindu Law. This is yet 
another reason for our taking the view that 
in the absence of a specific and express pro- 
vision in the Abolition Act, it must be held 
that the buildings falling within the scope of 
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Section 18 (4) of that Act continue’ to re- 
tain their original. impartible character. i 
19. Mr. Mani learned counsel for the 
contesting respondents, has then contended 
that by virtue of the provisions contained 
in Section 45 (6) and Section 47 (3) of the 
Abolition Act, a partition among the mem- 
bers of the joint family must be deemed 
to have been effected on the notified date 


_and if so, the buildings falling under Sec- 


tion 18 (4) cannot be held by the principal 
land-holder or the seniormost male member _ 
of the family as an impartible estate. We 
are unable to accept this argument as well. 
We have already pointed out that the joint 
family in which a partition is deemed to 
have been effected on the notified date under 
Section. 45 (6) and Section 47 (3) of the 
Abolition Act is an artificial and statutorily 
created joint family and not a natural joint 
family known to Hindu law. Apart from 
this, the said sections have a limited opera- 
tion only with reference to the balance of 
the aggregate compensation and the lands 
for which ryotwari patta under Section 12 
or Section 14 has been granted and they do 


_not provide for any general division in sta- 


tus or partition in the joint family for all 
purposes. This is the conclusion reached by 
this Court in V. S.  Subramania Iyer v. 
S. Veerappa Balasubramania Pandian, (1960) 2 
Mad LJ 102 which also dealt with the very 
Sivagiri estate which is the subject-matter of 

appeal. After referring to Section 45 (6) 
or ee Abolition Act a Bench of this Court 

eld: 

“Section 45 which enacts a fiction can- 
not, however, be extended so as to effect a 
division between the members of the family 
in regard to other properties for neither the 
status of the family nor its other properties 
are within its operation. . - : 

Sodusesecdesoesdeuses s ssccesseesscssene Lhe statute 
which gives right to compensation amount 
treats it as a joint family property and also 
treats it as if there has been a partition of 
that property on the date of the notification. 
The statute creates a legal fiction for the pur- 
pose of compensating. those persons, who, 
but for the Act would be entitled to certain 
tights in the impertible estate. So far as 
the principal land-holder was concerned, his 
estate was taken over. So far as the sons and 
grandsons are concerned their chance of suc- 
cession to the estate ‘and their rights to 
maintenance have disappeared. In providing 
compensation for those persons, the statute 
creates a fiction by treating the compensation 
amount as joint family property. While that 
fiction could not be extended so as to hold 
that there was a partition in the family of the 
sharers, its operation could not be belittled 
either, by holding that it has not done what 
it purported to achieve. Therefore, so far 
as the compensation amount is concerned 


_the sharers should be deemed to have been 


divided but in regard to their other copar- 
cenary properties, they would continue to 
be as before, that is, undivided. 
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The position, then, will be analogows to 
a case where members of a family are divid- 
ed in regard to certain items of property, 


but continue to remain in undivided status - 


in regard to others.” 

20. The next argument of Mr. F. R. 
Mani is that the custom of impartibility hav- 
ing been merged in the Madras Impactible 
Estates Act, 1904, the repeal of that Act by 
Section 66 of. the Abolition Act will not 
revive the old custom of impartibility and 
therefore the plaint second schedule tuild- 
jngs cannot be said to be impartible. For 
this purpose, strong reliance was placed apon 
a passage in the judgment of this Cout in 
(1967) 2 Mad LJ 169 referred to already. 
That passage contains a statement from 
Craies on Statute Law and on this statement 
also, Mr. Mani relied. That case alsc, as 
we have pointed out already, concerned with 
the Sivagiri estate which is the subject-matter 
of the present appeal and it came up to this 
court in the form of appeals under Sec- 
tio 51 of the Abolition Act against the Jeci- 
sions of the Tribunal constituted under the 
Abolition Act for the distribution of 
compensation amount deposited by the tGov- 
ernment under the provisions of the Aboli- 
tion Act. The question that arose for zon- 
sideration in the said appeals was the -ight 
of the creditors of the deceased principal 
land-holder in respect of the debts incurred 
by him personally prior to the notification of 
the estate to proceed against his e in 
the compensation and other amounts under 
the Abolition Act in the hands of his heirs 
and representatives. The argument advanc- 
ed on behalf of the heirs of the deceased 
land-holder to negative the claim of the cre- 
ditors had been summed up in the judgment 
itself in the following terms: 


“The claims of the creditors in question 
are not against the impartible estate under 
Section 45 (3) of the Act and had been ad- 
mitted only under Section 46 of the Act. 
The Estate being an impartible estate, the 
character of impartibility is continued 
in the compensation amount to waich 
the estate got transferred and in spite 
of its being divided under the provisions of 
the Act, the share of the principal land- 
holder therein would retain its impartible 
character. On his death no part of it could 
be treated as his estate and proceeded agzinst 
by his creditors, and Section 59(1) of the 
Act limited the liability of the compensation 
amount for debts, to the extent the liahility 
could have been enforced prior to the 
notification. Prior to the abolition personal 
debts could not survive the death of the 
zamindar. Ergo, there could be no ex2cu- 
tion against his share in the compensation.” 
. It is this argument that was repelled by 
this Court by holding that afier the compen- 
sation amount has been distributed among 
the sharers under Section 45 (6) of the Abo- 
lition Act, such ‘a share does not retain the 
character of impartibility either in the hands 
of the principal land-holder or in the hands 
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of the other sharers. It is only in this con- 
text that this Court made the following ob- 
servation: 


“The question is whether in the face of 
the provisions of the Act holding that the 
principal or any other Jand-holder or other 
persons whose rights can stand transferred to 
shall be entitled only to 
such rights and privileges as are recognised 
and conferred under the Act, and the Act 
providing for apportionment of the compen- 
sation without any restraint or limitation 
under which they have to draw the com- 
pensation amount, can it be held that the 
original custom of impartibility is revived? 
In this connection, it will be useful to refer 
to the. following principle enunciated by 
Lord Davey in New Windsor Corporation v. 
Taylor, (1899) AC 41 at p. 49. 


“My Lords, I hold it to be an indisput- 
ble proposition of Jaw that where an Act 
of Parliament has according to its true con- 
struction, to use the language of Littledale, 
embraced and confirmed a right which had 


previously existed by custom or prescription 
that right becomes henceforward a statutory 
right, and that the lower title by custom or 
prescription is merged in and extinguished 
by the higher title derived from the Act of 
Parliament” 

In Craies on Statute Law, sixth edition, after 
referring to the above passage from the 
qoen: of Lord Davey, it is stated at page 


“The result of the doctrine is that the 
repeal of the statute dealing with a right 
previously existing by custom, charter, pres- 
cription or franchise does not revive the old 
tight as it stood before the repealed statute 
was passed, unless an intention to do. so is 
clearly indicated.” — 

In this case far from there being ab- 
sence of.any intention apparent in the Act to 
tevive the custom, one finds the provisions 
in the Act totally incompatible with the con- 
tinued existence of the custom of imparti- 
bility in the substituted assets. We are con- 
cerned here only with the compensation 
amount relating to the impartible estate which 
has been notified and taken over by the 
Government and not with the properties, if 
any, of the impartible estate outside its .seo- 
graphical limits.” 

21. We are clearly of the opinion 
that for more than one reason, the above 
passage in the judgment of this Court refer- 
red to above does not in any way support 
the contention of the contesting respondents. 
In the first place, the Bench of this Court 
in that case was dealing only with the char- 
acter of the share of the compensation in 
the hands of the principal land-holder after 
its distribution as provided for under Sec- 
tion 45 (6) of the Abolition Act. Section 45 
(6) is express and is creating a fiction to the 
effect that the compensation amount should 
be divided as between the sharers. as if the 
same belonged to the joint family consisting 
of them and a partition among them had 
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taken place on the date of the notification. 
Such a fiction has to be given full effect to 
and once it is so done, certainly the share 
of the compensation amount in the hands of 
the principal land-holder could not by any 
stretch of imagination be held to continue 
to possess the character of impartibility. 

22. Secondly, we are not sure that 
the observation of Lord Davey and the pass- 
age in Craies on Statute Law have the effect 
contended for by the learned counsel in the 
present case. The full passage as to the 
effect of statutes on prescription, or custom 
is to be found in Craies on Statutes Law, 
‘Seventh Edition, at pages 340-341 and the 
same is as follows: i 

“There is a very lengthy and learned 
discussion in Coke upon Littleton by Har- 
grave and Butler, as to the effect of a sta- 
tute upon a custom, leading to the conclu- 
sion that a statute which is in the affirmative 
does not take away a custom; but it seems 
doubtful whether even a statute expressed 
in negative language can do so if it is merely 
declaratory of the existing law. 

In (1899) AC 41, 45, 49, Lord Halsbury, 
L. C. said: ‘It is therefore clear to my mind 
beyond question that the nature of the right 
(customary tolls) is completely altered by 
turning it into a statutory right and that the 
right must continue—if it does continue—by 
virtue of the statute without any power of 
revival or‘ reverter back to its original 
nature.? Lord Davey said: ‘I hold it to be 
an indisputable proposition of law that where 
an Act of Parliament has, according to its 
true construction, to use the language of 
Littledale, J., ‘embraced and confirmed’ a 
right which had previously existed by custom 
or prescription, that right becomes thence- 
forward a statutory right, and that the lower 
title by custom or prescription is merged in 
and extinguished by the higher title derived 
from the Act of Parliament.’ This doctrine 
also applies to a franchise or charter created 
by a grant from the Crown. The result of 
the doctrine is that the repeal of the statute 
dealing with a right previously existing by 
custom, charter, prescription or franchise 
does not revive the old right as it stood be- 
fore the repealed statute was passed, unless 
an intention to do is clearly indicated. If 
the statute which superseded the franchise 
was of a temporary character, it seems uncer- 
tain whether on the lapse of the statute the 
old right would revive. So an ancient fran- 
chise market was held in Mayor of Manches- 
fer v. Lyons, (1882) 22 Ch D 287 to have 
been extinguished by a series of statutes 
creating a statutory market in its place”. 
(corresponding to the same as found at 
page 339 of Craies on Statute Law, Sixth 
edition). 

The opening sentence of the above passage 
will clearly indicate that a statute which is 
in the affirmative does not take away a 
custom. Even with regard to a statute ex- 
pressed in negative language, which merely 
declares an existing Jaw, a doubt is express- 
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ed whether it could be said to take away 
the custom. Since tke proposition contended 
for is said to arise out of a decision of the 
House of Lords in 1899 AC 41 we shall exa- 
mine that decision to find out whether that 
decision in any way supports the said con- 
tention. In that case from a time long 
before living memory down to 1734 the 
mayor bailiffs and burgesses of the borough 
of new Windsor had taken certain tolls for 
passage over the wooden bridge which cros- 
sed the Thames at Windsor. In 1734 the 
local Act 9 Geo. 2 c. XV was passed, by 
‘which—after reciting that the mayor &c 
were seized of the bridge and the way 
thereon, and were obliged by reason of their 
tenure to repair and maintain them, and 
were entitled to receive certain customary 
tolls for pontage and passage over and under 
the bridge, which talls the Act specified, in- 
cluded 2d for every passage of every hack- 
ney coach (not a freeman’s); and that the 
bridge was then ruinous—it was enacted that 
the bridge and the way and the said custo- 
mary tolls should be and remain vested in 
the mayor &c. and their successors, who 
should stand for ever chargeable for the re- 
pair and maintenance and new making of 
the bridge and way; and that the mayor 
&c. might demand and take of all per- 
sons (other than - freeman of the borough) 
the respective tolls before mentioned, for 
horses, carriages, barges and other things. 
The exemption of freeman was thus extend- 
ed from the tolls for hackney coaches to 
all tolls. 

23. In 1819 the local Act 59 Geo. 
3 c. cxxvi. was passed, whereby it was enact- 
ed that as'soon as the old bridge should be 
taken down or rendered impassable the Geo. 
2. c. xv. should be repealed and the mayor 
&c. might build a new bridge which should 
be vested in the mayor &c. for the time 
being for ever, and might demand and take 
the tolls specified by this Act. These tolls 
‘were in some respects larger than the for- 
mer tolls and included other matters. The 
Act also provided that if the new bridge 
should not be completed within five years 
from March 1, 1820 all the powers should 
cease except as to so much of the bridge as 
should have been completed. Section 57 pro- 
vided that the Act should commence on 
March. 1, 1820 and continue in force during 
twenty-one years and from thence to the end 
of the next session of Parliament. i 
term was extended by 5 Vict. c. viii. to 
thirty one years further and from thence to 
the end of the next session. The corpora- 
tion built the bridge and took the tolls but 
obtained no further Act. In that situation 
a question arose whether after the expiry of 
the period of the Act, the Corporation was 
entitled to collect tolls on the basis of its 
anterior customary right. It was this right 
that was negatived by the House of Lords, 
Earl of Halsbury, L. C., said: 
__ “By prescription the appellants had the 
Tight to take certain tolls. They had that 
right by prescription, and the right of a 
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tenant under the Jord of the franchise te do 
certain things could not be contested; but 
the lord of the franchise had also certain 
rights in respect of the man who was under 
obligation to him, and if he had so pleased, 
and if there had been misconduct in the 
nature of a fraud, either upon him or wpon 
those persons against whom the fran-hise 
was exercised, he might have had power to 
forfeit. That right was an important sight, 
and a righ which in early times 
was not infrequently exercised, but in 
this case the moment 
was passed that right was gone. That ques- 
tion does not depend on the mere identity 
of the sums to be exacted from the public. 
If there had not been a single change in any 
part of the things that were to be done, or 
powers to be exercised, the nature of the 
right itself, the root of the title under vhich 
a person invested -with that right could use 
it against the general public, was gone as 
originally granted. The person empovered 
to take the toll was clothed with a new par- 
liamentary authority, and was in fact acting 
under a statute. ..............000- 

It is, therefore, clear to my mind beyond 
question that the nature of the right itself 
is completely altered by turning it into a sta- 
tutory right, and that the right must conti- 
nue, if it does continue, by virtue of the 
statute, without any power of revival oz re- 
verter back to its original nature. ..........6 
E ETES E At present the one propo- 
sition we have to deal with is that the right 
to take tolls rested : entirely on 9 Geo. 2, 
and from the time when that Act wa: re- 
pealed, except in so far as the right to take 
the toll was continued bv the temper: 
Acts, the right was gone; all that the appel- 
lants were entitled to rely upon was their sta- 
tutory power; and as by the hypothesis the 
statutory power has expired, it appears to 
me that all power to levy a toll of any kind 
is gone.” 

Lord Watson observed: 


“But when the substance of the Act is 
looked to, there are a great many con- 
siderations which, to my mind, clearly point 
to this result—that the Legislature did not 
intend the franchise to subsist and bə an 
available right to the holders; that their 
intention was to substitute for it a statutory 
right which was at least equivalent tc the 
franchise, and to Jeave no other right s-and- 
ing; to regulate the rights of the holders of 
the franchise, or the rights and obligations 
of those who used their bridge. ............00 
It would be out of the question to suzgest 
that, having made statutory provision foz the 
levy of those franchise tolls for the fature 
under statutory authority, the Legislature in- 
tended the mayor, bailiffs, and burgesses to 
continue to levy the same tolls under their 
franchise. 

Well, my Lords, what appears to me to 
have been effected by that part of the enact- 
ing clause of this statute is simply to create 
what it was quite competent for them to do— 
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a statutory authority in the room of, and in 
substitution for, the right of franchise which 
was previously available to the mayor, 
bailiffs and burgesses. The effect of that subs- 
titution of a new statutory authority for an 
authority derived from the franchise only was, 
I apprehend, on the clearest authority to 
determine the franchise—to put an end to it; 
and, accordingly, I think that matters stood 
in the position that there was no franchise; 
there was a perpetual right to levy accord- 
ing to the scheme substituted for the fran- 
chise certain sums for the bridge and there- 
upon the mayor and burgesses go to Parlia- 
ment for another Act.” 

Lord Davey himself observed: 


“Turning to the Act of George II, I 
have no doubt whatever thai that Act did 
confer a statutory right to tolls of the same 
amount as that which the corporation had 
previously received by custom or prescrip- 
tion, although differing in one respect as to 
the persons liable to those tolls. .............. 7 
I cannot conceive, 
my Lords, that that is not such a confirma- 
tion of the previous title of the corporation 
as would operate to give henceforward, after 
the passing of that Act a statutory right to 
the tolls subject to the exception mentioned 
which would merge and extinguish the previous 
lower title by prescription and custom.” 
Lord Ludiow, on his part, stated: 

“In my opinion the Act of George II 

extinguished the old franchise or prescriptive 
Tights and: substituted in their place a new 
parliamentary title.” 
Thus, it is clear that the entire reasoning 
in the said judgment of the House of Lords 
on which the passage is based, is that the 
statute in question extinguished the pre-exist- 
ing right flowing from franchise, prescrip- 
tion or custom and substituted for it a new 
statutory right and therefore the repeal or 
the expiry of that statute did not revive the 
previous right which was already extinguish- 
e 

24. On the above principle, it cannot 
be contended that in the present case the 
buildings lost their impartible character, since 
the customary impartible character of the 
estate was not extinguished by the Madras 
Impartible Estates Act, 1904 and in its place 
a statutory impartible character was not 
created. We have already referred to in 
detail, the circumstances under which the 
Madras Impartible Estates Act, 1902, the 
Madras Impartible Estates Act Continu- 
ance Act, 1903 and the Madras Impartible 
Estates Act, 1904 were passed and the provi- 
sions contained therein. The provisions in 
the Madras Impartible Estates Act, 1904 
make it absolutely clear that the said Act 
does not deal with the impartible character 
of an estate at all, it merely recognizes the 
existence of impartible character of the esta- 
tes and on the basis of such recognition pro- 
ceeds to make provisions for preserving the 
estates by imposing restraints on the power 
of alienation of the holders of the estates 
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for the time being and providing for right 
of maintenance in certain other persons. 


j 25. Mr. Mani strongly relied upon 
Section 3 of the Madras Impartible Estates 
. Act, 1904, and contended that once that Sec- 
tion stated that the estates included in the 
schedule shall be deemed to be impartible 
estates, it must be held that.the impartible 
character of the estates had merged in. the 
statute ‘and therefore the statute must be 


deemed to have. dealt -. with the impartible 


character itself. We are unable to. agree with 
this contention, in-view of the plain: intent 
and the language of the statute. The only 
two matters that have been dealt with by 
the said Act are the right of the holder of 
an impartible estate for the time being to 
alienate the estate or parts thereof and the 
Tight of certain persons to maintenance from 
and out of the impartible estate and its in- 
come. Sivagiri zamin is one of the imparti- 
ble estates included in the schedule to the 
Madras Impartible Estates Act, 1904. It is 
conceded before us that the said estate. was 
an impartible one even prior to that Act and 
as a matter of fact in all the judgments refer- 
red to above dealing with this estate, it has 
. been treated as an ancient, ancestral impar- 
tible estate. Under such circumstances we 
are unable to hold that the impartible cha- 
tacter of the estate was dealt with by the 
Madras Impartible Estates Act, 1904 and all 


that can be said is that the pre-existing im-. 


‘partible character of the estate was recognis- 
_ed by the said statute and on ‘the basis ‘of 
such recognition provisions with regard to 
other matters concerning 
toade in the said Act. 


26. 
impartible estate and with reference to such 
an estate in relation to the Madras Imparti- 
ble Estates Act, 1904, this Court in (1952) 2 
Mad LJ 243 = (AIR 1953 Mad 185) al- 
ready referred to, stated: - en a 

“So far as the Bobbili Estate is concern- 
ed, it did not become an impartible. estate 


‘by virtue of its, inclusion in the schedule to. 
Madras Act IT of 1904. It was an ‘ancient: 


impartible estate and the utmost that could 
be said of its inclusion in the schedule is that 
its impartibility was recognised.” > - 

We are of the opinion.that the abovesaid 
observation made in connection with the 
Bobili Estate applies directly to Sivagiri 
estate which is the subject-matter of the pre- 
sent appeal. For these reasons, we hold that 
the repeal of the Madras Impartible Estates 
Act, 1904 under Section 66 of the Abolition 
Act does not deprive the buildings falling 
within the scope of Section 18 (4) of the 
Abolition Act of their impartible character. 


27. We may also in this context refer 
to a subsidiary point. We have already 
pointed out that the buildings in question 
have been alienated by the third defendant, 
the seniormost male member of the family 
in favour of the 18th defendant. We have 
also referred to the law as declared by the 


v. Rani Kannuthai (Ismail J.) 


the estate were 


Bobbili zamin is another ancient: 


‘able, because the 
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Privy Council with regard to the right of a 
holder of an impartible estate to alienate 
the same absolutely and it is with a view to 

il that right the Madras Impartible 
Estates Act, 1904 was passed, as far as the 
old Madras Presidency was concerned. With 
the repeal of that- enactment by -Section 66 
of the Abolition Act, naturally the restraint 


imposed on the power of alienation by the 


said enactment came to an ‘end, thereby res- 
toring the. law, as laid down by the Judicial 
oe in the decisions referred to al- 
teady. ; 


` 28. ` The last argument of Mr. T. R. 
Mani is based on the language of Section 18 
(4) of the Abolition Act. According to the 


learned counsel, as a result of the notification 


of the estate under the Abolition Act, the 
entire estate including the buildings has vest- 
ed in the Governmeat and when under Sec- 
tion 18 (4) the principal land-holder becomes 
entitled to the buildings, it is a creation of 
a new right in his favour and to this new 
right the character of impartibility. does not 
attach itself. We are of the opinion that this 
argument proceeds on a misconception. We 
have already extracted Section 3 (b) of the 
Abolition Act in full. We have also extract- 
ed the provisions of Section 18 (1), Sec- 
tion 18 (2), Section 18 (3), Section 18 (4) and 
Section 18 (5). A combined reading of these 
provisions will clearly show that the build- 
ings in an estate do not vest in the Govern- 
ment under Section 3 (b), but under inde- 
pendent provisions made in Sectidn 18 itself. 
The very opening portion of Section 3 deal- 
ing with consequences- of notification of 
estate states that the consequences enumerat- 
ed therein would follow, “save as otherwise 
expressly provided in this Act.” Therefore, 
the combined effect of this saving provision 
as well as the absence of reference to build- 
ings in Section 3 (b) will clearly show that 
Section 3 (b) does not take in buildings. If 
Section 3 (b) takes in buildings and there- 
under the buildings vest in the Government 
free of all encumbrances, Section 18 (1) and 
Section 18 (2) vesting the buildings in the 
government free of all encumbrances, will 
be redundant and otiose. Consequently, the 
only way of reconciling Section 18 (1) and 


` Section 18 (2) and Section 3 (b) of the Abo- 
dition Act is to hold that the buildings as 


such do not. vest in the government under 
Section 3 (b) and they vest in the govern- 
ment only under Section 18 (1) and Sec- 
tion. 18 (2). . i - 


29. This position is easily understand- 
buildings situatë in an 
estate might belong to the principal land-hol- 
der or to the members of his family or third 
parties and even with regard to the build- 
ings belonging to the principal land-holder, 
some of them might have been used as office’ 
in connection with the administration of the 
estate or might have been in the occupation 
of any religious, educational or charitable ins- 
titutions or might have been used for the 
Private purposes of the last principal land- 
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holder. The object of the Legislature is not 
to enable the government te take over all such 
buildings but enable them to take over only 
such buildings as had been exclusively used 
as office in connection with the administra- 
tion of the estate, since the estate itself is 
being taken over; and stich buildings which 
were in the occupation of any. religious, edu- 
cational or charitable institutions. At the 
same time, the Legislature wanted to thwart 
any attempt that might be made by the 
land-holder after first July 1947 to evade: the 
provisions of the Act, when the imperding 
legislation became known. In view of this 
alone, specific provisions were made- for 
taking over, (1) all the buildings belorging 
to the landholder and used exclusively as 
office in connection with the administration 
of the estate immediately before the noti- 
fied date, under Section 18(1) and (2: all 
the buildings belonging to the landhclder, 
which: were in the occupation of any reli- 
gious, educational, or charitable institutions, 
immediately before the notified date, under 
Section 18 (2); and for payment of compen- 
sation to the Government out of the zom- 
pensation payable to the land-holder for the 
buildings of the category referred to in Sec- 
tion 18 (1) and Section 18 (2) but sold or 
gifted away or ceased to be used as affice 
for administration of the estate or ceased 
to be occupied by the religious, educat-onal 
or charitable institutions after the Ist day of 
July 1947. Barring these three categories of 
buildings, all other buildings were dealt with 
under Section 18 (4) and they were allewed 
to remain with the persons who were entitled 
to the same immediately before the no-ified 
date. No doubt, the language of Sectioa 18 
(4) namely, “shall vest in the person who 
owned it immediately before that date” is 
the same as that which occurs in Section 18 
(1) and Section 18 (2). But none-the-less we 
are clearly of the opinion that the effect is 
not the same, having regard to the scheme 
of the enactment namely the effect of Sec- 
tion 18 (1) and Section 18 (2) being to vest 
the buildings in the government for the first 
time and the effect of Section 18 (4) teing 
to recognise the pre-existing ownership - of 
the buildings in the persons concerned. 


30. This conclusion of ours derives 
further support from the fact that with re- 
gard to the buildings falling within the scope 
of Section 18 (3) there is no express provi- 
sion for vesting. That sub-section deals with 
three types of buildings — (1) building be- 
longing to the land-holder on the 1st da7 of 
July 1947 and on that date was being ised 
by him exclusively as office in connection with 
the administration of the estate, but had seen 
sold or made a gift of, after first July 2947, 
(2) building belonging 


iA 


which on first July 1947 was being used ex- 


elusively as office in connection with the ad- 
ministration of the estate, but had ceased to 
be used as office of the estate after first 
July 1947 and (2) building belonging to the 
land-holder on Ist July, 1947, the whole or 


te the land-ho-der, | 
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principal part of which was on that date in 
the occupation of any religious, educational 
or charitable institution, and which, after the 
first day of July 1947 ceased to be in the 
occupation of such an institution. With re- 
gard to these three categories of buildings, 
there is no vesting ‘provision, in that sub- 
section. or any other sub-section since Sec- 
tion 18 (4) deals with buildings other than 
those referred to in Section 18 (1), Sec- 
tion 18 (2) and S. 18 (3) and S. 18 (1) and 
S. 18 (2) make specific provisions for vesting 
of the buildings dealt with by them. All 
that Section 18 (3) states is that the value 
of such buildings shall be assessed by the 
Tribunal in such manner as may be prescrib- 


‘ed and the Tribunal shall pay to the Gov- 


ernment such value from out of the compen- 
sation deposited in its Office under Sec- 
tion 41 (1). The inevitable conclusion is 
that the ownership of the buildings as such 
continues to remain with the land-holder or 
the persons in whose favour a sale or gift 
has been made thereof. This position con- 
firms our conclusion that the buildings in an 
estate do’ not vest in the State under Sec- 
tion 3 (b) of the Abolition Act and Sec- 
tion 18 (4) of the said Act does not vest 
the ownership of the building for the first 
time in the persons referred to therein and 
it merely recognises the pre-existing owner- 
ship. Consequently, we are unable to accept 
this argument of Mr. T. R. Mani, namely, 
that a new right is created under Sec- 
tion 18 (4) of the Abolition Act with regard 
to the buildings falling within that sub-sec- 
tion and therefore to such a new right the 
character of impartibility cannot attach it- 
self for the first time. 

31. For the above reasons, we Te- 
verse the conclusion of the learned Addi- 
tional Subordinate Judge of Tirunelveli and 
hold that the properties described in the 
second schedule to the plaint, namely, the 
buildings, continued to have their impartible 
character, even after the abolition of the 
estate and therefore on the death of the last! 
land-holder of the estate on 16th August, 
1955, they devolved on the eldest male mem- 
ber of the family, namely, the third defen- 
dant. However, since defendants 20 to 25, 
the legal representatives of the 18th defen- 
dant alone, have preferred this appeal, we 
allow the appeal, set aside the decree and 
judgment of the learned Additional Subor- 
dinate Judge dated 29th March, 1965 in 
O. S. No. 26 of 1956 and hoid that the ap- 
pellants are entitled to such of those build- 
ings covered by Exts. B-7 and B-9 and no 
other member of the family of the last 
zamindar has any share or interest therein. 
Since the third defendant has not preferred 
any appeal, the decree for partition passed 
by the learned Additional Subordinate Judge 
will stand as far as the items of buildings 
other than those covered by Exts. B-7 and 
B-9 are concerned, namely vacant site of 3 
acres in item 1 not covered by Ex. B-9, 
Door No. 100 in item 2 and items 3, 4 and 
5 of the plaint second schedule the othen 
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items of the plaint second schedule being 
covered by Exts. B-7 and B-9. : 


32. There is one other smali matter 
regarding the shares of the various parties 
as allotted by the learned Additional Sub- 
ordinate Judge. In paragraph 29 of his 
judgment, the learned Additional Subordi- 
nate Judge correctly held that defendants 13 
and 14 the illegitimate sons of the last Zamin- 
dar would be entitled to take a half share, 
which they would have taken, if they had 
been the legitimate sons. However, in work- 
ing out the shares in paragraph 37 of the 
judgment, he committed a mistake in hold- 
ing that defendants 13 and 14 will each be 
entitled to 1/12 shares in the properties. The 
last zamindar died leaving behind his two 
widows, defendants 1 and 2, his four legiti- 
mate sons, defendants 3 to 6 and two ille- 
gitimate sons, defendants 13 and 14. There- 
fore, the shares of the parties will be: Defen- 
dants 1 and 2 will have together 6/35 shares; 
defendants 3 to 6 will each have 6/35 shares; 
and defendants 13 and 14 will each have 
1/14th shares in the items of buildings in the 
second schedule to the plaint, other than 
those covered by Exts. B-7 and B-9. This 
being an obvious mistake committed by the 
learned Subordinate Judge and the parties 
before us agreeing that the above will be 
the correct shares to which the parties are 
entitled, the decree of the trial court is modi- 
fied accordingly with reference to the items 
of buildings in‘the plaint second schedule, 
other than those covered by Exts. B-7 and 

33. 
costs. 


There will be no order as to 


Appeal allowed. 


AIR 1974 MADRAS 112 (V 61 C 30). 
K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 


M. Munuswamy and another, Petitioners 
v. Ramachandran and others, Respondents. 


Civil Revn. Petn. Nos. 333 of 1972 and 
2529 of 1970, D/- 8-2-1973. 

Index Note: — (A) Madras Cultivating 
Tenants Protection Act (25 of 1955), Sec- 
tion 4-A (5) — Word “person” — Construc- 
tion — It includes a person who purchases 
Yand after the coming into force of the 
Amendment Act of 1956 — He is disquali- 
fied from resuming possession of land in 
possession of tenant. 

Brief Note: — (A) The word ‘person’ 
covers not only a landlord who was not en- 
titled to resume possession of land in pos- 
session of the tenant on the date the Madras 
Cultivating Tenants Protection Act came into 
force but also a person who not owning land 
on that date purchases the land after that 
date. Such a purchaser also will suffer from 
the same disability. He was not a person 
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entitled to resume possession on tbat date 
and by subsequent change of circumstances 
be cannot clothe himself with that right. 
Even where a landlord who did not suffer 
from the disability under Section 4-A (4) 
transferred a part of his holding to another, 
the transferee not being a person entitled to 
resume on that date could not be in a bet- 
ter position because of his purchase. (1961) 
2 Mad LJ 246;. (1961) 2 Mad LJ 426 and 
AIR 1966 Mad 434, Rel on. (Para 2) 


S. Palaniswami and T. V. Subramanian, 
for Petitioners; K. Chandramouli, T. R. 
Rajagopalan, T. Viswanatha’ Rao and P. P. 
Ramachandran, for Respondents. 


K. VEERASWAMI, C. J:— These 
civil revision petitions are placed before us 
because Kailasam, J., was unable to agree 
with the view in Natesa Pillai v. Mahalinga 
Padayachi, 1961 (2) Mad LJ 246 as to the 
scope of sub-section (5) of Section 4-A of 
the Madras Cultivating Tenants Protection 
Act, 1955. The petitioner in each of the 
petitions is a tenant and seeks to revise the 
order of the concerned Authorised Officer 
for resumption of land from the relative 
cultivating tenant. The question turns on 
whether a purchaser from a landlord subse- 
quent to the date mentioned in sub-section (4) 
of Section 4-A will not be hit by the inhibi- 
tion imposed by sub-section (5). This pre- 
cise matter was considered by one of us in 
Kothanda Pillai v. Devaraja Reddy, (1966) 
1 Mad LJ 164 = (AIR 1966 Mad 434). It 
was there held that sub-section (5) fixed not 
merely a ceiling in respect of the extent with 
reference to which right to resume for per- 
sonal cultivation was given, but also drew a 
line on time so that any change subsequent 
thereto in the circumstances of the landlord 
was made ineffective to disturb the protec- 
tion afforded to the cultivating tenant. In 
expressing that view, support was derived 
from two earlier cases, Natesa Pillai v. Maha- 
linga Padayachi, (1961) 2 Mad LJ 246 and 
Rajadurai v. Kunjurasu Vanniar, (1961) 2 
Mad LJ 426. 


2. Kaliasam, J., in stating that he 
found himself unable to agree with the view 
in (1961) 2 Mad LJ 246 observed: 

“With respect, I find myself unable to 
agree with this view, for the disqualification 


-contemplated in Section 4-A (5) attaches to 


a person who was not entitled to resume 
possession under Section 4-A (4) and not to 
a landlord, which is made clear by the sub- 
section itself that ‘no person who is not en- 
titled to resume possession would be deemed: 
to do so by reason of any subsequent change 
in his circumstances. The words ‘no person’ 
and ‘subsequent change in his circumstances’ 
would indicate that the sub-section refers to 
persons who were disqualified under Sec- 
tion 4-A (4) and not to landlords, who be- 
came purchasers subsequent to the coming 
into force of the Amendment Act, as such 
purchasers will be landlords under the defi- 
nition, and there is no disqualification fox 
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them from applying for resumption as pur- 
chasers subsequent to_ the date when the 
Amendment Act came into force.’ 7 


We regret our inability to share this 
view. Sub-section (5) is the only one among 
the sub-sections of Section 4-A which uses 
the word ‘person’ and this has beer done 
by the Legislature detiberately. The cbject 
is clear. A landlord who suffers from the 
disability under sub-section (4) should be 
unable to defeat the inhibition by transferring 
a part of his land reducing Is holdirg at 
or below the ceiling level. and thus enabling 
the purchaser to claim resumption. The 
word ‘person’ in sub-section (5). therefore. 
seems to cover not only a landlord whc was 
not entitled to resume possession unde- the 
section on the date the Madras Cultivating 
Tenants Protection (Amendment) Act, 1956. 
came into force, but also a person whe. not 
owning. land on that date, but by purchase 
coming to own land thereafter, (and he7) will 
suffer from the same disability. He wes not 
a person entitled to resume on the reevamt 
date and by subsequent change of circums- 
tances. in this case as a purchaser, he could 
mot clothe himself with the right to resume. 


Where a landlord did not suffer fron the 


disability under sub-section (4), but traasfer- 
ted a part of his holding to another, the 
transferee not being a person entitled to re- 
sume on the relevant date could not be in 
a better position because of his purchase. 
This seems to be literally the effect of sub- 
section (5). No doubt this may work hard- 
ship, but it is not for us to depart from the 
mutual language employed. The Act was 
looking at the matter from the point of view 
of the cultivating tenant and the protection 
to be afforded to him. The protection scught 
to be afforded was as on the date the Arend- 
ment Act of 1956 came into force. That 
Dene so, these petitions are allowed. No 
costs. 


Petitions allowed. 





AIR 1974 MADRAS 113 (V 61 C 30) 
RAILASAM AND N. S. RAMASWAMI JJ. 


The South Arcot District Co-operative 
Supply and Marketing Society Ltd., Appel- 
Tant v. V. Thirupuliswami Naidu, Respondent. 


A. A. O. No. 144 of 1969, Dj- 10-1- 
1973, against order of Sub-J., Cuddalore, D/- 
25-9-1967. 

Index Note: — (A) Co-operative Secie- 
ties — Tamil Nadu Co-operative Societies Act 
(1961), Section 91 — Execution of a decree 
obtained by co-operative society — JYurisdic~ 
tion of Civil Court is not ousted.—(X-Reaf:— 
Madras Co-operative Societies Rules (1963, 
Roule 59). 


Brief Note: — (A) Under Rule 5S¢ of 
Madras Co-operative Societies Rules, 1963, 
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when the decree-holder applies to the Regis- 
trar under Section 91, the Registrar may ap- 
ply to the Civil} Court which passed the dec- 
tee for the transfer to him of the said decree. 
But the jurisdiction’ of the Civil Court is 
not ousted to execute a civil decree. (Para 1) 


K. Sarvabhuman. Appellant; P. Balasub- 
ramaniam for T. S. Ramaswamy, for Res- 
pondent. . 

KAILASAM, J.:— ‘The only question 
that arises in this appeal is whether the 
Civil Court can execute a decree obtained by 
a co-operative Society. Before the trial of 
the suit, the dispute was taken up to this 
Court by the respondent herein in a Writ 
Petition questioning the competency of the 
Registrar of Co-operative Societies to adjudi- 
cate a dispute on the ground that be was not 
a member of the Co-operative Society. This 
Court allowed the Writ Petition holding that 
as the respondent was not a member of the 
Co-operative Society the Deputy Registrar of 
Co-operative Societies had no jurisdiction to 
‘pracced with disposing of that dispute. Sub- 
sequent}, the Co-operative Society filed a 
suit which resulted in a decree. The Co- 
operstive Society subsequently filed an exe- 
cution petition. The defence raised by the 
respondent is that the decree cannot be exe- 
cuted in a civil court but only before the 
Registrar of Co-operative Societies under 
Section 91 of the Tamil Nadu Co-operative 
Societies Act (Act 53 of 1961) corresponding 
to Sec. 57-A of Act VI of 1932. Section 91 . 
of the New Act provides that the Registrar 
or any person subordinate to him empowered 
by the Registrar in this behalf, may subject 
to the rules and without prejudice to any 
other mode of recovery provided by or under 
the Act recover the sums due under any of ` 
classes (a) to (f) enumerated in the section. 
Under rule 59 of the Madras Co-operative 
Societies Rules. 1963. when the decree-holder 
applies to the Registrar under Section 91. 
the Registrar may apply to the Civil Court 
which passed the decrec or. order for the 
transfer to him of the said decree. But nei- 
ther in Act 53 of 1963 nor in Act 6 of 1932 
the jurisdiction of the Civil Court is ousted 
to execute a civi] decree. With regard tea 
Act 6 of 1932, this position was considered 
by a Bench of this court in Muhammad 
Amin Sahib v. Thiruvannamalai  Co.-op 
Society. 1949-2 Mad LJ 682 (AIR 1950 
Mad 234) and held that there was nothing 
in the Act or in the rules which prevents the 
Civil Court from proceeding to execute the 
decree passed by it. The Bench also point- 
ed out that both the Civil Court and the 
Registrar may have concurrent jurisdiction. 
to execute the decree. In the rules framed 
under the new Act (Act 53 of 1961) provi- 
sion is made for the Registrar to call for 
the records from the Civil Court but even 
that would not result in excluding the juris- 
diction of the Civil Court to execute a decree 
passed iby the Court unless provision to that 
effect is made in the Act. Reading Sec- 
tion 91 which provides that the Registrar 
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May execute a decree, it is an enabling pro- 
vision which authorises the Registrar also to 
execute the decree. In Karuppaswamy V. 
Krishnaswamy Gounder, 1949-1 Mad LJ 199 
= (AIR 1949 Mad 609), Satyanarayana Rao, 
J., held that the decree obtained by a Co- 
operative Society can be executed by the Re- 
gistrar without an order of transfer of the 
decree from the Civil Court which passed the 
decree, but the power of the Civil Court to 
execute the decree was not considered in 
that decision. Reliance was placed by the 
learned Advocate for the respondent on the 
decision reported in Ramabhakthula Ramayya 
v. Chittoor District Co-operative Deputy Re- 
gistrar and Liquidator of Co-operative So- 
Cieties, 1945-2 Mad LY 112 = (AIR 1945 
Mad 370). In that decision the Court was 
dealing with a suit filed for setting aside the 
sale held by the Deputy Registrar of Co-ope- 
rative Societies. The Court held that the 
jurisdiction of the Civil Court was ousted in 
such matters by the provisions of the Co- 
operative Societies Act and the tules made 
thereunder and that the suit was therefore 
not maintainable. It may be noted that the 
dispute was in a case of a Co-operative So- 
ciety though a liquidator was appointed under 
Section 47 of the Madras Co-operative So- 
cieties Act, 1932. With regard to liquidation, 
Section 48 of Act 6 of 1932 clearly excludes 
_ jurisdiction of the civil Court. The Section 
runs as follows: 


“Save in so far as is expressly provided 
in this Act, no Civil Court shall take cogni- 
zance of any matter connected with the wind- 
ing up or dissolution of a society under this 
Act, and when a liquidator has been appoint- 
ed no suit or other legal proceedings shall 
lie or be proceeded with against the society 
except by leave of the Registrar and subject 
to such terms as he may impose.” 


The case cited was one under liquidation aud 
was clearly barred by Section 48. Further 
it was pointed out by the Bench that the 
rules provide machinery for the execution of 
orders and for the hearing and determina- 
tion of objections to sales in execution and 
such rules would include provision for set- 
ting aside the sale and therefore the applica- 
‘tion before the Civil Court was not main- 
tainable. The decision does not apply to the 
facts of the case before us. 


2. We agree with the contention of the 
learned counsel for the appellant that the 
Civil Court has jurisdiction to execute the 
decree. The appeal is allowed with costs. 


Appeal allowed. 


Eswari Bai v. Collector, Madras (Raghavan J.) 


A.L R. 


AIR 1974 MADRAS 114 (V 61 C 32) 
RAGHAVAN, J. 
Eswari Bai, Appellant v. The Collector 
of Madras, Respondent. 
Second Appeal No. 535 of 1971, DJ- 
27-11-72 against decree of City Civil J., Mad- 
ras in A. S. No. 179 of 1970. 


Index Note: — (A) Madras Land En- 
croachment Act (1965), Section 6 — Determi- 
nation of lease in respect of State land — 
Lessee is liable to be summarily evicted — 
Resort to Civil Court is not necessary — 
(X-Rcf:— Government Grants Act (1895), 
Section 3) — (X-Ref:— Madras City Tenants 
Protection Act (1922), Section 1). 

Brief Note: — (A) The lessee cannot 
also put forward any claim under the Mad- 
ras City Tenants Protection Act as Section 3 
of the Government Grants Act prevails over 
that Act. AIR 1970 Mad 27, Followed. 

(Para 2) 

K. Ramaswami P. Sarojini Bai and V. 
Venkataswami, for Appellant. 

JUDGMENT:— The plaintiff is the ap- 
pellant. The suit is for declaration of title 
and possession and injunction restraining the 
defendant from interfering with the plaintiff’s 
possession. The pleintiff is a refugee from 
Pakistan. The suit property is a land bear- 
ing R. S. 4212/1 measuring 387 sq. ft. in 
Madras. This land admittedly belongs to the 
State Government. It was originally leased 
to the Madras Electric Tramways Co. Ltd., 
for a period. The tramway company went 
into liquidation in or about 1955 and its pro- 
perties came to be sold in auction. The 
tramway company had put up a superstruc- 
ture on the demised land. The superstruc- 
tures were sold in auction and the plaintiff 
became the purchaser. The said sale was 
confirmed by this court on 19-8-1955. The 
plaintiff would appear to have represented to 
the State of Madras that in purchasing the 
superstructures she was under a bona fide im- 
pression that the land also belonged to the 
tramway company, that she got the lease hold 
tight in the property under the sale, and that 
she would be put to heavy loss, if she was 
asked to dismantle the superstructure. The 
Collector of Madras passed an order on 
21-12-1955 granting the land jn question for 
temporary occupation for a period of five 
years commencing from 20-3-1955 subject to 
the payment of armual lease rent and the 
Municipal taxes and also subject to the 
conditions specified in the order of grant 
that would be issued in due course. The 
plaintiff continued to occupy the land as per 
the above order of the Collector and was 
paying the ground rent. As per the terms of 
the above order, the plaintiff was entitled to 
be in possession of the land till 19-8-1960. 
She however continued to be in possession 
even thereafter. In 1965 the Collector of 
Madras issued a notice to the plaintiff as per 
the original of Ex. A-2 calling upon her to 
vacate the Jand. The plaintiff sent a reply. 
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In spite of the notice, the plaintiff failed to 
vacate and the Collector contemplated taking 
action under the Land Encroachment Act. 
Upon that, the plaintiff filed a W. P. No. 2503 
of 1965 for a writ of prohibition against the 
Collector of Madras from evicting the plaia- 
tiff from the land in question. When the 
Writ petition was pending, the plaintiff zave 
a notice under Section 80 C. P. Code tc the 
Collector of Madras and filed the suit. The 
writ petition was dismissed on 1-3-1968. Tho 
plaintiff’s case is that she is entitled to pro- 
tection under the Madras City Tenants Pro- 
tection Act, and, therefore, the Collector had 
no right to’ evict her. The plaintiff cannot 
be evicted summarily without resorting fo a 
civil court for possession and the proceed- 
ings under the Land Encroachment Act can- 
not be taken on the basis that the pla‘ntiff 
js a trespasser. The defer-dant filed a writ- 
ten statement contending that the proceed-~ 
ings under the Land Encroachment Act will 
be applicable as the notice terminating the 
lease was issued and the plaintiff was only 
in the position of an encroacher and that 
she had no other right to be in possesion 
of the land. The trial Court negatived the 
plaintiff’s pleas and dismissed the suit. The 
lower appellate court ‘on appeal confirmed 
the decision of the trial Court and dismissed 
the appeal. The plaintiff, therefore, has filed 
the above second appeal. 


2. The learned counsel for the ap- 
pellant contends that the plaintiff will be. en- 
titled to the benefits of the Madras City Ten- 
ants Protection Act and that consequently 
the attempt of the respondent to evict hev 
as if she is a trespasser is illegal. The fur- 
ther contention put forward is that evem as- 
suming that the plaintiff is a trespasser she 
cannot be forcibly pushed out without a suit 
for recovery of possession. In the case of 
an, ordinary lease it is trve that a landlord 
even if it is the Government, cannot seek 
eviction without resorting to a Civil Court. 
But in the case of a land belonging tc the 
_|State, the position is different. The Land 
. |Encorachment Act gives certain rights tc the 
State to summarily evict persons in unzuth- 
orised occupation of Government land. The 
plaintiff, whose lease is determined, if con- 
tinues in possession will be in possession of 
the land unauthorisedly and, therefore, the 
State can invoke the provisions of the Land 
Encroachment Act and summarily evict the 
person in unauthorised occupation of the 
Government property. It is next contended 
that the plaintiff is entitled to the protection 
under the City Tenants Protection Act and 
that right she is entitled to invoke and that 
the right given under the said Act would be 
ullified. if the Government evicts the p ain- 
tiff from the suit land. In State of Madras 
v. Oosman Haji and Co., AIR 1970 Mad 27 
it was held that Section 3 of the Government 
Grants Act prevails over the provisions. of 
the Madras City Tenants Protection Act and 
that the State is, therefore, not bound by the 
provisions of the Act. Sadasivam, J. who 
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delivered the judgment on behalf of the 
Bench, observed as follows— 

“We hold that it is open to the State to 

put forward successfully the contention that 
the express stipulation found in the terms of 
the grant, such as that the lessee should sur- 
Tender possession after the expiry of the term 
of demise etc. can take effect, notwithstanding 
the provisions of the Madras City Tenants 
Protection Act. It is also our view that it is 
not necessary for the Madras City Tenants 
Protection Act to contain any provision ex- 
cluding the State from the operation for such 
an exclusion of any particular enactment 
may be found in a different enactment cover- 
ing the same field. In so far as the 
Madras City Tenants Protection Act provides 
for the control over the eviction of cultivating 
tenants, though the relevant section excluding 
its operation in the case of land belonging 
to certain specified bodies are concerned does 
not expressly refer to the exclusion of lands 
belonging to the State, the Government Grants 
Act confers that exclusion.” 
In. the result they held that Section 3 of the 
Government Grants Act prevails in the in- 
stant case and that State is, therefore, not 
bound by the provisions of the City Tenants 
Protection Act. The above decision is bind- 
ing upon me. Applying the said decision to. 
the facts of the present case, I am of opinion 
that the plaintiff cannot put forward his 
rights under the City Tenants Protection Act 
as against the State. The learned counsel for 
the appellant brings to my notice the deci- 
sion of the Full Bench in R. C. Indrakumar 
(P) Ltd. v. State, AIR 1972 Orissa 40, which 
apparently takes the opposite view. It is not 
necessary to deal with the above decision in 
view of the decision of a Division Bench of 
this Court taking a different view. J am 
bound by the decision of the Division Bench 
and following the said decision I hold that 
the plaintiff is not entitled to the relief 
claimed. ` 

3. In the result, the second appeal 
fails and it is dismissed. There will be no 
order as to costs. No leave. 

Appeal dismissed. 





AIR 1974 MADRAS 115 (V 61 C 33) 
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Kuppa Goundar, Petitioner v. Sivapra- 
kasam and others, Respondents. : 

Civil Revn. Petn. No. 2058 of 1972, D/- 
23-11-1972 against order of Dt. Munsiff 
Tirukoilur in O. S. No. 999 of 1971. 

Index Note :— (A) Civil P. C. (1208), 
0. 20. R. 18 — Suit for possession — Sale 
of joint family property by father acting as 
manager — Suit by son is maintainable with- 
out- sefting aside the sale. 

Brief Note :— (A) Where the properties 
comprised in the settlement deed and the will 
executed in favour of the grandson (first 
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plaintiff) and his minor brothers (other plain- 
tiffs) belonged to the joint family and the 
plaintiffs’ father executed, the sale deed in 
respect of the properties, the sale was effected 
by the father in his capacity as the manager 
of joint family since the properties did not 
belong to the minors. The suit is, therefore, 
maintainable without setting aside the sale. 

(Para 3) 
- K. Sarvabhauman, for Petitioner; R. 
Alagar for T. S. Ramaswami, for Respond- 
ents. 


ORDER :— This revision arises out of 
an order passed by the District Munsif, 'Tiru- 
koilur in O. S. No. 999 of 1971, holding that 
the suit is maintainable without setting aside 
the sale deed dated 21-4-1964, executed by 
Dhandapani Pillai to Murugesa Pillai. Such 
a decision was given by the District Munsif, 
while taking and trying the issue as to whe- 
ther the suit without setting aside the sale 
deed dated 21-4-1964 is not maintainable, as 
a preliminary issue. 

- 2. - The plaintiffs, who are respond- 
ents 1 to 4 herein, filed the suit to recover 
possession of the properties comprised in the 
sale deed dated 21-4-1964, Ex. B.1. Accord- 
ing to the plaintiffs. one Uthandia Pillai ‘ex- 
ecuted Ex. A.I settlement deed dated 21-3- 
1959 in favour of the first plaintiff and the 
other plaintiffs who were not born at the time 
of Ex. A.J. The very same Uthandia Pillai 
who is no other than the grandfather of the 
plaintiffs, executed Ex. A.2 on 20-11-1959 
making the first plaintiff as the ‘sole legatee 
thereunder. Subsequent to the death of 
Uthandia Pillai, the plaintiffs’ father Dhanda- 
pani Pillai executed the sale deed Ex. B.1 
dated 21-4-1964 in respect of the suit pro- 
perties in favour of the first defendant (fifth 
respondent herein) making the minor sons 
of his as eo nomine parties and describing 
the properties sold as the joint family pro- 
perties. The first defendant in turn sold the 
properties comprised under Ex. B.1 to the 
second defendant, who is the petitioner here- 
in. on 17-11-1965 for a consideration of 
Rs. 17,250. In order to get possession of the 
suit properties, the plaintiffs filed the suit 
O. S. No. 999 of 1971. In that suit, the above 
issue has been tried as preliminary issue and 
the Court held that the suit is maintainable 
without setting aside the sale under Ex. 8.1. 
Aggrieved by the said decision, the second 
defendant, now in possession of the proper- 
ties by right of purchase from the fifth res- 
pondent herein, filed this revision petition. His 
contention is that the suit is not maintainable 
without a prayer to set aside the sale under 
Ex. B.1 and that court-fee must be paid 
therefor, ` 


3. Thiru Sarvabhauman, Jearned coun- 
sel for the petitioner, relies upon the plaint 
wherein it has been alleged that the properties 
were settled upon the first plaintiff and his 
younger brothers, who are the -other plain- 
tiffs, and also that subsequently the will was 
executed by Uthandia Pillai on 22-11-1959 
disposirig of all interest in all the properties 
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belonging to him exclusively and also his 
interest in the joint family properties, in 
favour of the plaintiffs. From these allega- 
tions, Thiru Saravabhauman argues that since 
the properties belonged to minors, the sale 
effected by Dandhapani Pillai, father of the 


plaintiffs, representing the minors cannot be, 


considered as sale in his capacity as the joint 
family manager, but can be considered only 
in his capacity as guardian for the minors and 
as such the plaintiffs ought to have prayed 
for setting aside the sale effected by their 
father under Ex. B.1. He further argues that 
as per Section 8 of the Hindu Minority and 
Guardianship Act, such a sale is ‘voidable’, 
and that unless there is a prayer for setting 
aside the sale, the sale effected under Ex. B.1 
must be considered as a valid one; if that is 
so, possession derived under the sale by the 
first defendant is valid and effective so far 
as the petitioner (second defendant) is con- 
cerned. He also makes mention of several 
decisions and it is enough to quote the one 
reported in Neelakantan v. Kumarasami 
Nadar, AIR 1964 Mad 353, wherein a Bench 
of this Court while considering the question 
as to whether Article 44 or Article 144, Limi- 
tation Act, applies to an alienation by the 
Manager of the joint family, observed— 


“The question whether Art. 44 will apply 
or not, to a case where a minor seeks to ro- 
cover’ possession of his property from an 
alienee, will depend not on‘ the form of the 
document but on its substance. If the minor’s 
separate property is sold and other persons 
also joined in the execution of the document 
the transaction will not cease to be one by 
the minor’s guardian and Art. 44 would ap- 
ply. Per contra if in a conveyance of the 
joint family property by the manager the 
minor is made eo nomine a party, the tran- 
saction can nevertheless be regarded only as 
one entered into by the manager himself and 
Art. 144 will apply.” 


It is clear from the reasoning given in the 
said decision that if the properties sold under 
Ex. B.1 are considered as the properties ab- 
solutely belonging to the plaintiffs by virtue 


- of the settlement and the Will of Uthandia 


Pillai, it is necessary that there should be a 
prayer to set aside the sale under Ex. B.1. 
If, on the other hand, it is construed that the 
properties belonged to the joint family and 
that as manager thereof, Dhandapanij Pillai, 
father of the plaintiffs, effected the sale under 
Ex. B.1 as manager thereof, there is no need 
to pray to set aside the sale deed under 
Ex. B.1. No: doubt, there is mention in the 
plaint that there was a settlement deed and 
there was also a Will in favour of the plain- 
tiffs. But in the plaint itself there is also 
mention to the follcwing effect: 


“As the sale in favour of the first de- 
fendant dated 21-4-1969 was executed by 
Dhandapani Pillai, father of plaintiffs, in his 
capacity as manager which is alleged to be 
in respect of joint family properties, the plain- 


tiffs can ignore the same.” 
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In their written statement, the defendants have 
denied the truth and -validity of the settlement 
and the Will of Uthandia Pillai and ‘Save 
stated that the properties comprised in the 
settlement deed and the Will belonged tc the 
joint family consisting of Uthandia Pillai and 
his two sons and that the properties were 
treated as joint family properties. Taking 
all these aspects into account. the trial .Court, 
after observing that the sale cannot be regard- 
ed as one in respect of the properties of the 
minors and that Dhandapani Pillai executed 
Ex. B-I in his capacity as the manager of the 
joint family, held that the suit without setting 
aside the sale deed D/- 21-4-1964, is maintain- 
able. J do not find that there is any errcr of 
jurisdiction involved in the finding arrived at 
by the lower court on the preliminary issue 
raised, 


4. It would have been better if all the 


issues were taken up and wied, instead of 
this particular issue being tried as preliminary 
issue. There might be a dispute calling for 
a decision as to whether the properties are 
the absolute properties of plaintiffs or are the 
joint family properties of plaintiffs and 
Dhandapani. 'The matter might become zom- 
plicated if it were held that the properties are 
the absolute properties of the plaintiffs, up- 
holding the settlement and the Wills and in 
that case, it might be necessary for the plain- 
tiffs to pray to set aside the sale under Ex. B.1. 
In that event, there might be difficulty in view 
of the Limitation Act, whereunder the plain- 
tiffs could seek to set aside the sale within 
three years after they have become mcjors. 
Whatever it-may be, it is left to the plaintiffs 
(respondents 1 to 4 herein) to decide cs to 
whether they can as well amend the plaint 
now itself and pay necessary court-fees so 
as to pray for setting aside the sale under 
Ex. B.1. But it is purely their discretion. and 
I am not inclined to give my view one way 
or the other in the matter, since the question 
has to be decided after considering al the 
evidence placed before the lower Court. As 
at present, suffice it to say that there <s no 
question of error of jurisdiction involved in 
the order sought to be revised for me to 
interfere with the finding arrived at b7 the 
Court on the materials placed before it. 


5. The Civil Revision Petition iz dis- 
missed. Where will be no order as to cests. 
Petition dismissed. 
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The State of Tamil Nadu, Appellent v. 
T. N. Chandrasekharan, Respondent. 

Writ Appeal Nos. 47 to 49 of 1972, DJ- 
21-11-1972, against order of Palaniswamy, J., 
in W. P. No. 2653 of 1970, DJ- 7-1-1972. 

Index Note :— (A) Stamp (Madras Am- 
endment) Act (24 of 1967), S. 10 — Validity 
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of — Substitution of words “market value” 
for the word “consideration” in certain en- 
tries in Sch. 1 to the Central Act — Amend- 
ing Act is not beyond the competence of 
State legislature — (X-Ref.:— Constitution 
of India, Art. 246). W. P. No. 2653 of 1970, 
D/- 7-1-1972 (Mad), Reversed. 


Brief Note:— (A) Substitution of “con- 
sideration” by “market value” has not altered 
the character of the duty. While stamp duty 
is a charge on the instrument which by itself 
is the taxable event, the measure of charge 
may be fixed or ad valorem. Liability to duty 
is on the instrument, and its quantum depends 
on its description as well as the measure indi- 
cated in the First Schedule to the Act. The 
amendment has not shifted the chargeable 
event from an instrument to market value, 
and the duty after the Amending Act is still 
on the instrument, and not on the. market 
value any more than consideration mentioned 
therein. (Para 2) 

Index Note:— @) Stamp (Madras Am- 
endment) Act (24 of 1967), Ss. 8 and 10 — 
Validity of — Substitution of “consideration” 
by “market value” in Sch. 1 to Central Act 
~-Amendment is not violative of Arts. 14 and 
19 (1) ©) — (X-Ref. :— Constitution of India, 
Arts. 14 and 19 (1) (f) — W. P. No. 2653 of 
1970, D/- 7-1-1972, Reversed. 

Brief Note :— (B):Though ‘market value’ 
may be a varying factor and arithmetical ac- 
curacy may not be possible, still it cannot 
be said that the expression is so uncertain 
or vague or indefinite as to make it arbitratary 
or unreasonable for purposes of the Arts. 14 
and 19 (1) (f) of the Constitution. 

(Para 3) 


Index Note :— (C) Stamp (Madras Am- 
endment) Act (24 of 1967), Ss. 8 and 10 — 
Validity of — Provisions not hit by Arts. 14 
and 19 (1) (£) on ground of adoption of a 
uniform basis of levy of stamp duty for sale, 
exchange and gift — (X-Ref. :— Constitution 
of India, Arts. 14, 19 (1) (£) and 246). W. P. 
No. a of 1970, D/- 7-1-1972 (Mad), Re- 
verse 


Brief Note :— (C) In matters of taxation, 
the legislature is given a wide choice. The ` 
quantum of taxation is a matter of policy 
and will depend on the exigency of the 
budgetary needs: If the legislature adopted 
a uniform standard for assessment of the 
quantum of duty for the instruments of sale, 
exchange and gift, it will not be hit by Arti- 
cle 14 or even Art. 19 (1) (f) of the Constitu- 
tion on that ground. (Para 4) 


K. VEERASWAMI, C. J.:— Thess ap- 
peals by the State are filed against a common 
judgment of Palaniswamy, J., who struck 
down the Indian Stamp (Madras Amendment) 
Act, 1967, as unconstitutional. He did so on 
the view fhat substitution of “consideration” 
by “market value” in the Indian Stamp Act 
has converted stamp duty into a tax on pro- 
perty, and that it also violated Arts. 14 and 
19 (1) (f) of the Constitution. In our opinion, 

view cannot be sustained. — 
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2. We agrée with him that stamp duty 
is a duty on an instrument as defined in the 
Stamp Act, and that this concept as to the 
character of the duty is in accordance with 
the British and Indian Legislative practice, and 
the scope of Entry 44 in List IH of the 
Seventh Schedule to the Constitution, to wit 
““stamp duty other than the duties or fees 
collected by means of judical stamps, but not 
including rates of stamp duty.” But we can- 
not agree with him that the substitution made 
by the Amending Act has altered the chara- 
cter of the duty. While stamp duty is a 
charge on the instrument which by itself is 
the taxable event, the measure of charge may 
be fixed or ad valorem. Chargeable event 
which is an instrument, as defined in the Act 
and .described in. the first column of the First 
Schedule to the Act, is not to be confused 
or mixed up, or identified with the measure 
of duty, which is indicated in the second co- 
lumn of that Schedule. Sec. 3 of the principal 
Act, which is the charging section makes 
this clear, that is, what attracts liability to 
duty is the instrument of the particular des- 
cription, the charge is on the instrument, not 
on the consideration or amount indicated in 
the document which is but a measure of, or 
the basis for computation of the extent of 
liability to stamp duty. The section says that 
every instrument mentioned in the schedule, 
subject to exemptions or exceptions, shall be 
chargeable with duty of the amount indicated 
in that Schedule as the proper duty therefor. 
Liability to duty is on the instrument, and 
its quantum depends on its description as well 
as the measure indicated in the First Schedule 
to the Act. To illustrate, an acknowledgment 
attracts stamp duty as an instrument, and for 
an instrument of that character or descrip- 
tion, the proper stamp duty is fixed as 


_15 p. Conveyance in entry 23 of the Sche- 


dule attracts duty as an instrument of con- 
veyance, but the proper stamp duty is measur- 
ed on the amount of value of the considera- 
tion for such conveyance as set forth therein, 
which works out on a slab basis. Section 27 
of the principal Act requires facts affecting 
duty to be set forth in the instrument. If 
the value of the property is understood, Sec- 
tion 64 makes it an offence punishable with 
fine. But on that account an instrument will 
not become void, nor is it rendered inadmis- 
sible in evidence. The Amending Act, in 
order to check evasion, requires, by the sub- 
stitution complained against. market value to 
be mentioned in the instrument of convey- 
ance, gift, or partition as the basis for mea- 
sure of the extent of liability, or quantum of 
stamp duty with which such instrument is 
chargeable, and provides for determination of 
the true market value where it is suspected 
to be understated, and right of appeal to 
Court by an aggrieved party. We are clearly 
of opinion that the amendment to that effect 
has not shifted the chargeable event from an 


instrument to market value, and the duty 
after the Amending Act is still on the instru- 
iment, and not on the market value any more 
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than consideration mentioned therein. We 
hold that the Amending Act is within the 
competence of the State Legislature. 


3. Again, with respect, we are also un- 
able to agree that market value is such an 
uncertain and indefinite matter so as to make 
the Court hold that the amendment is arbi- 
trary or unreasonable involving violation of 
Arts. 14 and 19 (1) (£) of the Constitution. 
The expression ‘market value as a basis for 
direct tax or for quantification of tax is to be 
found in several of the taxing statutes, as for 
insance, the Wealth Tax Act, the Gift Tax 
Act, the Estate Duty Act, and so on. Though 
market value may be a varying factor and 
arithmetical accuracy may not be possible, 
still it cannot be said that the expression is so 
uncertain or vague or indefinite as to make it 
arbitrary or unreasonable for purposes of the 
said two Articles. Market value has beens 
made the subject of taxation or the means 
by which tax could be quantified as such in 
many Acts, and its validity had been upheld 
by this Court as well as the Supreme Court. 
We are of the view, therefore, that the 
Madras amendment is not violative of Arti- 
cle 14 or Art. 19 (1) (£) of the Constitution. 


4, The learned Judge has stated that 
adoption of a uniform basis of levy of stamp 
duty for sale, exchange, and gift is without 
any rational classification. In matters of taxa- 





„tion, the legislature is given a wide choice. 


It does not have to tax everything in order 
that a given tax may be supported as to its 
validity. The quantum of taxation is a matter 
of policy and will depend on the exigency of 
the budgetary needs. If the legislature adopt- 
ed a uniform standard for assessment of the 
quantum of duty for the three categories of 
instruments, we do not think that it will be 
hit by Art. 14 or even Art. 19 (1) (f) of the 
Constitution on that account. 


5. Before we leave this matter, we 
would like to make his observation. Palani- 
swami, J., in the course of his judgment evi- 
dently apprehended that the Amending Act 
might be used as a means of oppression by 
the officers entrusted with the duty of collect- 
ing the charge. But this charge can be 
levelled. in respect of other taxing statutes as 
well where the basis of tax or quantification 
of tax is the market value. Even so, we are 
inclined to think that the object of the Amend- 
ing Act being to avoid large scale evasion of 
stamp duty, it is not meant to be applied in 
a matter-of-fact fashion and in a haphazard 
way. Market value itself, as we already men- 
tioned, is a changing factor and will depend 
on various circumstances and matters rele- 
vant to the consideration. No exactitude is, 
in the nature of things possible. In working 
the Act, great caution should be taken in 
order that it may no: work as an engine of 
oppression. Having regard to the object of 
the Act, we are inclined to think that normal- 
ly the consideration stated as the market value 
in a given instrument brought for registration 
should be taken to be correct unless circum~ 


1974 


stances exist which suggest fraudulent eva- 
sion. Even in such a case, we trust tha’ dis- 
putes will not be raised for petty sums. 
Unless the difference is considerable or size- 
able and it appears patent that the amount 
mentioned in the document is a gross under- 
value, no disputation as to value is expected 
to be started. 
6. We allow the-appeals, but, in the 

circumstances, make no order as to coss, 
Appeals allowed. 





‘AIR 1974 MADRAS 119 (V 61 € 3) 
KAILASAM, J. 


Sundardas Harbhagwandas and cthers, 
Petitioners v. The Indian Bank Ltd., Madras 
and others, Respondents 

Civil Revn. Petn. Nos. 2282 of 1963 and 
307 etc. of 1969, D/- 14-11-1972 against order 
of Sub. J., Coimbatore in L A. No. 529 of 
1968 etc. 

Index Note:— (A) Civil P. C. (1998), 
O. 3-A (Mad.) — Third party procedure — 
Interests of plaintiff must be considered be- 
fore granting permission to imptead third par- 
ties — Court cannot, however, refuse t> im- 
plead third parties merely on the grovnd of 
inconvenience to plaintiff. - (Para 9) 

M. Ranganathan Sastry, K. P. H. Thulasi- 
raman and K. R. Shanmugham, for Peti- 
tioners; Ayyar and Dolia, S. Palaniswamy and 
C. N. S. Chengalvaryam, for Respondents. 

ORDER :— In all these petitions, the 
petitioner is the same which is a registered 
firm of bankers. The facis are similar in all 
these petitions and the question that arises 
for determination is also the same. A bundi 
was executed by a merchant in favour of 
one or other of the Banks who are respon- 
dents in these petitions. The hundi was dis- 
counted by the petitioner-2nd defendant. 
When the hundi became payable. neither the 
executant of the hundi nor the petitioner paid 
the amount due to the concerned banks. The 
banks filed suits against the maker cf the 
bundi as well as the petitioner which dis- 
counted the hundi. The petitioner filed peti- 
tions for impleading certain responderts as 
defendants to the suit, cn the grounc that 
they had executed Jetters of guarantee mnder- 
taking to be liable regarding the promissory 
notes and other transactions that may be en- 


tered into by the petitioner. The courts below. 


dismissed the petitions declining to insplead 
the respondents as defendants to the suit. 
Hence these revision petitions. 


2. The allegations made in the peti- 
tion is that the petitioner discounted the hundi 
with the bank, and, as the executant of the 
hundi defaulted to pay the amount under the 
bundi. the plaintiffs banks filed suits for re- 
covery of the amount. 

3. The petitioner stated that the res- 
pondents, who are sought to be impleaded as 
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defendants to the suit. have executed letters 
of guarantee in favour of the petitioner, 
whereby they made themselves liable for pay- 
ment of loans on promissory notes, hundies 
etc. Therefore, according to the petitioner, 
the respondents are liable for the suit claim. 
It is also the case of the petitioner that one 
of the respondents has created an equitable 
mortgage by deposit of title deeds in respect 
of the loan. In the circumstances, the peti- 
tioner pleaded that the respondents should be 
impleaded as defendants to the suit. 


4. The plaintiff-Banks objected to the 
impleading of the respondents as defendants 
to the suit stating that the liability of the ex- 
ecutant of the hundi as well as the petitioner 
which discounted the hundi is beyond dispute 
and the object of the petitioner in seeking 
to implead the respondents as defendants to 
the suit is to delay the remedies available to 
the petitioner. One of the respondents sought 
to be impleaded as a defendant to the suit, 
stated that he is not liable for the suit claim, 
and that he has filed a partition suit O. S. 
No. 554 of 1969 in which the petitioner is a 
party and his rights and claims are pending 
in that suit. 

5. The Jearned counsel for the peti- 
tioner submitted before me that the provisions 
of Order VIII-A, C. P. C. are wide enough 
to enable the petitioner to implead third parties 
as parties to the suit. He also submitted 
that’ the lower court was in error in relying 
on the decision jn Uthaman Chettiar v. Thiaga- 
raja Pillai, 68 Mad. L. W. 810 = AIR 1956 
Mad 155, which was subsequently dissented 
from in later decisions. 


6. The object of Order VOI-A, Civil 
P. C. is to prevent the same question being 
tried twice over, where there is substantial 
question common as between the plaintiff 
and the defendant in the action and as be- 
tween the defendant and a third person. In 
such a case, the third person is impleaded 
as party to take part in the proceedings so as 
to bind him by the decision on the question 
that is raised. In all these cases, it has to be 
considered whether the plaintiff would be pre- 
judiced in any way or delayed in his action 
by impleading third parties. Jf the decision. 
on the claim by the plaintiff is Jikely to be 
unduly prolonged and thereby there would be 
considerable delay in the plaintiff obtaining 
relief the Court would be hesitant to implead 
third parties as parfies to the suit. Under 
Order VII-A, Civil P. C. a defendant, who 
claims to be entitled to contribution from op 
indemnity against any person not already a 
party to the suit, may, by leave of the Court, 
issue notice to such a person. The Court 
shall exercise its discretion and decide whe- 
ther this is a proper case in which third party 
procedure has to be resorted to. Mr. Ranga- 
natha Sastri for the petitioner relied on the 
decision in Parasmal v. Rajalakshmi, AIR 
1970 Mad 47 where it has been held that third 
party procedure is available in suits on nego- 
tiable instruments: It was observed that all 
that is necessary for the application of third 
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party procedure is whether, if the plaint claim 
is allowed, the defendant has a claim in that 
event for indemnity. by reason of such claim 
being allowed. from a third party, and that, 
if the requisite is satisfied, the Court will be 
justified. on any extraneous grounds, from 
refusing third party procedure. The question 
as to prejudice to the plaintiff was neither 
raised nor considered in the decision cited 
and the observations cannot be read as the 
learned Judge laying down that prejudice to 
the plaintiff is an extraneous ground. 


7. The provisions of Order VIII-A, 
Civil P. C. are based on the rules relating to 
third party procedure embodied in O. 5-A of 
the: Madras High Court Original Side Rules, 


and their object is to avoid multiplicity of- 


suits and the possibility of conflicting deci- 
sions being rendered with reference to the 
same subject-matter in different suits. 


8. In Swansa Shipping Co. v. Duncan, 
(1875-76) 1 QB 644, while dealing with O. XVI 
Rr. 17 and 18 which provided for third party 
procedure when the defendants claim con- 
tribution and indemnity against a person, it 
was held that the- Court should consider whe- 
ther the plaintiff would, be prejudiced in any 
way or delayed in his action by such pro- 
ceedings. In AIR 1956 Mad 155, Panchapa- 
kesa Ayyar, J., while considering the appli- 
cability of the provisions of Order VIII-A, 
Civil P. C. to a suit on promissory notes, held 
that in suitable cases third party notice can 
be issued. The learned Judge observed that, 
where no reference at all was made to a 
third party or his joint liability along with 
the petitioner in the promissory note, it is 
inexpedient, inadvisable . and dangerous to 
issue a third party notice, simply because the 
contention was set forth in the written state- 
ment and there is an issue also in the suit. 
The learned Judge has not ruled that third 
party procedure cannot be resorted to ina suit 
on promissory notes, but has only sounded 
caution in resorting to third party procedure 
in such suits. In P. S. Pattabhiraman’ v. 
Ganapathi, AIR 1962 Mad 202 at p. 204, 
Ramachandra Iyer, J. (as he then was) ob- 
served— i 


“Order VII-A, Civil P. C. provides for 
impleading a third party so as to enable the 
Court to decide the substantial question in- 
volved in the presence of the third party. 
But the impleading of a tbird party might, 
in certain cases, tend to delay or even em- 
barrass trial of the suit. There should, there- 
fore, be a proper balancing of two considera- 
tions: (1) the plaintiff’s right to choose the 

party against whom he wants relief and the 
~ avoidance of unnecessary issues in a suit which 
would tend to delay and embarass the trial 
and (2) avoidance of the possibility of con- 
flicting judgments and if possible to render 
justice to the defendant -without in any way 
affecting the plaintiff’s rights.” 


9. The learned Judge understood the. 


decision in AIR 1956 Mad 155, on which 
reliance was placed in support of the con- 
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tention that Order VII-A, Civil P. C. will 
never apply to suits on promissory notes, as 
not laying down any such broad proposition. 
As stated already in AIR 1956 Mad 155 
Panchapakesa Ayyar, J. held that in suitable 
cases third party notice can be issued even on 
a suit on promissory notes. The observation 
of the learned Judge, namely, that where no 
reference at all was made to a third party 
or his joint liability along with the petitioner 
in the promissory note it is inexpedient, in- 
advisable and dangerous to issue a third party 
notice, cannot be taken to mean that the 
learned Judge intended to strictly restrict the 
impleading of third parties to proceedings on 
promissory notes only to cases where there 
is referencé to liability of third parties in 
the pronote itself. But, as observed in AIR. 
1962 Mad 202. in applying third party pro- 
cedure, the Court is bound to balance the 
two considerations, namely. the plaintiffs 
tight to choose the party against whom he 
wants relief and avoidance of the possibility 
of. conflicting judgments. The position. there- 
fore. is that, before granting permission for 
impleading third parties as parties to the suit, 
the interests of the plaintiff should be taken 
note of. The Court will not be justified in 
tefusing leave to implead third parties as 
parties to the suit merely on the ground that 
the plaintiff would be inconvenienced. But.! 
if, by impleading third parties, the plaintiff 
is considerablv prejudiced, or delayed in get- 
ting his relief unduly the Court will not 
resort to third party procedure. 


10. In these cases, a decree has been 
passed by consent against the executant of 
the hundi and the petitioner who had dis- 
counted the hundi. In the circumstances, the 
impleading of third parties as parties to the 
suit and permit the defendant and third par- 
ties to settle disputed questions of fact and 
law would considerably delay the remedy of 
the plaintiff. The plea raised on behalf of 
one of the respondents sought to be implead- 
ed as a party to the suit is that he is not 
liable for the suit debt, that he had filed a 
partition suit in which the petitioner is a. 
party and that his liability is subject to the 
result of that suit. It is also stated that some 
of the respondents sought to be impleaded as 
defendants to the suit are partners of the firm 
that executed the hundi. In the circums- 
tances, the disputes between the petitioner 
and the third parties to be impleaded as par- 
ties to the suit have 2o be decided before the 
plaintiff gets his relief. Thus, the plaintiff 
will be seriously prejudiced. 


11. Mr. Ranganatha Sastri, the learn- 
ed counsel for the petitioner, next submitted 
that the procedure under Order VITI-A, Civil 
P. C. contemplates passing of the decree as 
against the defendants in the suit, leaving the 
question as to the liability between the 
defendants and third parties, sought to be 
impleaded, to be decided separately. In support 
of this contention. the learned counsel refer- 
red to Order VII-A, Rule 5 which provides 
that, if the third party enters appearance, on 
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the application of the defendant the Ccurt 
may, if satisfied that there is a question to 
be tried as to the liability cf the third party 
to make the contribution or pay the indəm- 
nity claimed. in whole or in part, order the 
question of such liability, es between the 
third party and the defendant. to be triec at 
or after the trial of the suit. The learned 
counsel submitted that under Order VID-A 
rule 5 the court may determine separately the 
rights as between the petitioner and the res- 
pondents sought to be impleaded as defend- 
ants to the suit. But this plea was not taken 
at the time when the applications were made 
-in the lower court for impleeding the respcnd- 
ents as defendants to the suit is taken for 
the first time in this Court. Therefore, I am 
not inclined to allow the petitioner to -ake 
this plea. 
© 42. For the reasons stated above, I 
am satisfied that this is not a fit case for ap- 
plying third party procedure under O. VII-A. 
The petitions are, therefore, dismissed with 

costs. 
Petitions dismissed. 
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Ponnuswami Reddiar. Petitioner v. Latha 
and others, Respondents. 


Civil Revn. Petn. No. 2116 of 1971, Dj- 
9-11-1972, to revise order of Sub., J., Tiru- 
chirapalli, D/- 20-9-1971. 

Index Note :— (A) Civil Procedure Code 
(V of 1888), O. 1, R. 1¢ (2) — Petition for 
adding a party may not be granted on mere 
directions of the superior Court te the phim- 
> tiff unless the Court is satisfied that party 
should be added. 

Brief Note :— (A) Plaintiff by two spa- 
gate suits against defendants and petitioner 
sought rendition of accounts of properties en- 
trusted. The suit against defendants was 
decreed while the other one against petitiener 
was dismissed. The District Court, in two 
separate appeals confirmed dismissal of se- 
cond suit and remanded the first one ageinst 
defendants for retrial directing Plaintiff to im- 
plead Petitioner as Defendant therein. This 
was confirmed by the High Court althaugh 
no finding that petitioner was necessary party 
for adjudication and settlement of quest ons 
was recorded. : 


On remand plaintiff appEed under O. 1, 
R. 10 (2) as directed. This prayer was grant- 
ed by the trial Court who felt bound by the 
said directions. Held in revision that the rial 
Court was not bound by directions in remand 
order and petition should have been disposed 
of on merits. (Paras 10, 11, 13 and 14) 

M. S. Venkatarama Iyer, for Petitioner; 
K. Ramaswami, for Respondents. 

ORDER :— This revision petition arises 
out of the order passed in I. A. 258 of 1971 
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in O. S. 81 of 1964 on the file of the Sub 
Court, Tiruchirapalli. The first respondent 


herein filed that application under Order 1, 


Rule 10 and Section 151, Civil P. C. praying 
to implead the petitioner herein as a party- 
defendant in the suit., It is necessary to nar- 
rate the events that preceded the filing of 
the application under Order 1, Rule 10, Civil 
P. C. by the first respondent herein. 


2. Lalitha, the first respondent herein, 
filed the suit O. S. 81 of 1964 against respon- 
dents 2 and 3 for rendition of accounts of 
the value of all the jewels which the first 
respondent had entrusted with them. The 
suit was decreed on 24-3-1966 directing rendi- 
tion of accounts by the second and third res- 
pondents to the first respondent. On appeal 
by respondents 2 and 3 to the District Court, 
Tiruchirapalli in A. S. 427 of 1966, the Dis- 
trict. Judge found that the entrustment of the 
jewels, listed in Ex. A.17, with respondents ‘2 
and 3 by the first respondent was true and 
that respondents 2 and. 3 will have to account 
and pay for the jewels. While disposing of 
the appeal the District Judge observed— 

“There is nothing to show that out of 
sheer good-will, the first respondent (peti- . 
tioner herein) may have agreed to bear the 
entire expenses of three substantial litigations 
launched by the appellant (first respondent 
herein) Inevitably, therefore, the ex- 
penditure of litigation in part at least, must 
have come out of the sale or pledge of 
jewellery of the appellant (first respondent 
herein). Therefore, the relief sought obvious- 
ly is to recover the balance of value either in 
the shape of cash or the remaining jewellery 
of the appellant (first respondent. herein) after 
debiting, against her the expenditure of the 
litigation on a proper proof thereof. But it 
is not the case of the appellant (first respon- 


‘ dent herein) that respondents 2 and 3 (res- 


pondents 2 and 3 herein) were in charge of 
the conduct of the litigation in which she was 
involyed or that they sold the jewellery or 
incurred any expenditure in connection 
with the litigation. On the other hand, the 
case of the appellant (first. respondent herein) 
is that the first respondent (petitioner herein) 
did so. Yet, the first respondent (petitioner 
herein) has not been made a party to the suit. 
Therefore. the best way of disposing of the 
suit seems to me to remand so that the first 
respondent (petitioner herein) may also be 
made a party thereto and then (1) take an ac- 
count of the expenditure incurred for the 
litigation, (2) the precise amount realised by 
the sale if any. of the jewels, and (3) if none 
of the jewels are- available, determine the 
value of the jewels and (4) set off the expen- 
diture of the litigation against the same and 
enable the appellant (first respondent herein) 
to recover the balance.” 

With these observations, the District 
Judge remanded the suit to the trial Court 
for fresh disposal. 


3. On appeal against the order of re- 


mand preferred by respondents 2 and 3 here- 
in before this Court in S. A. 877 of 1968, 
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Kailasam, J. dismissed the second appeal with 
the following observations :— 


“The only point is whether the order of 
remand can be sustained. Taking into ac- 
count that Ponnuswami Reddiar (petitioner 
herein) is a necessary party, I do not think 
that the order of remand directing to implead 
him and to go into the question mentioned 
- by the lower appellate Court is erroneous. 
Therefore, the order of remand will have to 
be confirmed. In directing remand, the lower 
“appellate Court has given some findings. As 
the entire case will bè reopened in the pre- 
sence of Ponnuswami Reddiar who was not 
a party to the prior proceedings, these find- 
ings will have to be vacated and the matter 
gone into afresh.” 


4. The first respondent here also filed 
©. S. 19 of 1964 against the petitioner 
(Ponnuswami Reddiar) for rendition of a 
true and correct account of the moneys 
which she had entrusted with him. Accord- 
ing to her, she entrusted a sum of Rs. 10,000 
with him. The trial Court dismissed the suit. 
The first respondent preferred A. S. 613 of 
1966 on the file of the District Court of 
Tiruchirapalli. The District Judge rendered 
a common judgment both in A. S. 613 of 1966 
and in A. S. 427 of 1966, by which he dismiss- 
ed the appeal filed by the first respondent 
(A. S. 613 of 1966). The first resnondent 
preferred S. A. 1464 of 1968 before this court. 
The said second appeal was heard along 
with S. A. 877 of 1968. By a common judg- 
see Kailasam, J., dismissed S. A. 1464 of 


5. Pursuant to the abovesaid observa- 
tions made by the District Judge, in A. S. 
427 of 1966, confirmed by the High Court in 
S. A. 877 of 1968, the first respondent ‘pre- 
ferred I. A. 258 of 1971 under Order I 
Rule 10 and Section 151, Civil Procedure 
Code for jmpleading the petitioner herein as 
a party defendant in the suit O. S. 81 of 
1964. In his affidavit filed in support of 
that application, the fitst respondent herein 
referred to the judgments in “A. S. 427 of 
1966 and S. A. 877 of 1968 and prayed for 
impleading Ponnusami as a defendant in the 
suit. In the counter filed by Ponnusami 
(petitioner herein) he contended that there 
are no grounds for adding him as a party 
‘to the suit at the present stage and that the 
application is barred by limitation. It was 
further contended that the grounds alleged 
for adding him as a defendant are neither 
proper nor correct and that the proper gist 
and effect of the previous proceedings have 
not been clearly and correctly set out in the 
affidavit. The counter affidavit further stated 
that the suit is of the year 1964 and the 
application filed in 1971 is clearly barred by 
limitation. It is against the contention in 
the counter-affidavit that it has never been 
found that the petitioner herein is an ac- 
counting party to the suit, that the first res- 
pondent herein had on a previous occasion 
stated that he was not willing to add him 
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as a party and that the present application is 
therefore barred. 


6. The Subordinate Judge took up 
for consideration the question as to whether 


' the third party, Ponnuswami, should be im- 


pleaded in the suit. He allowed the appli- 
cation after observing thus:— 

“It may be that plaintiff (first respon- 
dent herein) does not desire a decree against 
Ponnuswami (petitioner herein) but neverthe- 
less this court is bound by the order of the 
appellate court as well as the High Court 
directing him to implead Ponnuswami Red- 
diar as he is a necessary party. ..........s00 i 
It is open to Ponnuswami Reddiar (petitioner 
herein) after he is impleaded in the suit to 
raise whether contentions including the ques- 
tion of limitation in his pleadings and con- 
test the suit.” i 
Aggrieved by the order of the Subordinate 
Judge, this civil revision petition has been 
preferred by Ponnuswami. 


7. Sri M. S. Venkatarama Iyer, 
learned counsel for the petitioner, submitted 
that Ponnuswami was not a party in O. S. 
81 of 1964 nor in A. S. 427 of 1966, nop 
in S. A. 877 of 1968 and that as such any 
directions contained in the judgment in A. S. 
427 of 1966 or in S. A. 877 of 1968 ‘are not 
binding on him. Learned counsel also sub- 
mitted that the Subordinate Judge, except for 
stating that he is bound by the directions 
made by the appellate courts, has not ap- 
plied his mind to the question as to whether 
the petitioner is a proper or a necessary 
party to the suit. According to Mr. M. S. 
Venkatarama Iyer, learned counsel for tke 
petitioner, such conclusion of the court below 
without application of its mind to the facts 
and to the provisicns contained in Order 1, 
Rule 10, Civil Prozedure Code has resulted 
in the failure of its exercise of its jurisdic- 
tion: and as such this court, under its revi- 
sional powers, can interfere with the order. 


8. Sri K. Ramaswami, learned coun- 
sel for the first respondent, submitted that 
there js no question of jurisdiction involved 
in this revision petition for me to interfere 
and that Ponnuswami is a proper and ne- 
cessaty party to the suit. According to Sri 
K. Ramaswami, the learned counsel for tae 
first respondent, the second respondent is 
the wife of the petitioner and the 3rd res- 
pondent is the daughter of the petitioner and 
as such the pledging of the jewels and the 
expenditure incurred by the petitioner for the 
litigation of the first respondent, are neces- 
sary matters jn issue to be decided in O. S. 
81 of 1964 and hence Ponnuswami is not 
only a proper but a necessary party to effec- 
tually adjudicate upon. the dispute involved 
in the suit. : 


9, The plaint filed by the first res- 
pondent in O. S. 81 of 1964, which is ad- 
mittedly against respondents 2 and 3, prays 
for directing respondents 2 and 3 or such 
of them as may be liable to render to the 
first respondent, a true and correct account 
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of the value of all the jewels which the 
first respondent had entrusted with them. 
The trial Court, after observing that -he 
plaintiff (first respondent) has proved to “he 
satisfaction of the court that she had 2n- 
trusted the jewels mentioned in the list ap- 
pended to the plaint, with the defendants 
(respondents 2 and 3), passed a preliminary 
decree directing the defendants (respondents 
2 and 3) to render to her (first respondent) 
an account of the value of the jewels which 
she had entrusted to them as per the 
appended to the plaint. Even the appelkate 
court, viz., District Court in A. S. 427 of 
1966 found, on evidence, that the first res- 
pondent brought the jewellery, that they were 
taken charge of by the second respondent 
and kept in a safe which admittedly she as 
and the keys of which are said to be in aer 
possession and that thus therefore it is ma- 
sonably clear that there must have been ən- 
trustment of jewellery as alleged. ; 


10. But, unfortunately, the Distict 
Court, in A. S. No. 427 of 1966, observed 
that the relief sought obviously is to recover 
the balance of value either in the shape of 
cash or the remaining jewellery of the frst 
respondent after .debiting against her the 2x- 
penditure of the litigation on a proper proof 
thereof. This, in my opinion, is outside the 
scope of and prayer in the plaint and in 
the suit, which is a simple one for directing 
respondents 2 and 3 to render to the first 
respondent a true and correct account of !he 
value of the jewels which were entrusted to 
the second respondent as per “he list appead- 
ed to the plaint. Both the Subordinate Judge 
and the District Judge, in O. S. 81 of 1264 
and A. S. 427 of 1966 respectively, categeri- 
cally found that the jewels as listed in the 
list appended to the plaint were ‘entrusted’ to 
the second respondent. It is significant to 
note that there is absolutely no courter 
claim by the second or the third respondent 
with regard to the amount alleged to have 
been spent ‘out of the amount that came on 
account of the pledging of the jewels entrust- 
ed with them by the first respondent. In the 
absence of such a counter claim, and in the 
absence of any such prayer in the pleadirgs, 
it is too much for the District Court to 3b- 
serve in its judgment in A. S. 427 of 1965— 


“The expenditure of litigation in part, 
at Jeast must have come out of the sale or 
pledge of jewellery of the appellant” (frst 
Tespondent). . 

The High Court, in S. A. 877 of 1968, >b- 
served that the petitioner. is a necessary party 
to the suit and ordered remand with a dinec- 
tion to implead the petitioner. These obser- 
vations of the High Court were admittedly 
not made in the presence of the petitioner 
as a party in S. A. 877 of 1958. No doub, 
the appeal in which the petitioner was a 
party, viz., S. A. 1464 of 1968, was heard 
along with the appeal in which the said 5b- 
servations were made. But it cannot be 
construed that simply because the two 
second appeals had been heard together 
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and disposed of, in one of which the peti- 
tioner ‘was not a party, the petitioner is 
bound by any directions contained in the 
order in the appeal to which he was not a| 
party. 

11 Further the directions to implead 
the petitioner-as a necessary party to the 
suit cannot be, in these circumstances, con- 
sidered as binding upon the petitioner since 
he has every right to contest the application 
to implead him as a party-defendant in the 
suit as soon as such an application is filed. The 
directions of the District Court and the High 
Court have been complied with by the filing 
of the application under O. 1, R. 10, C. P. C. 
by the first respondent before the trial- court. 
But the petitioner has rightly contested the 
application on the ground that he is neither 
a necessary nor a proper party to the suit.. 


12 Again it is surprising to note how 
and why the first respondent is agitating 
this matter, viz, of impleading the petitioner 
as a party to the suit, since it will not be 
to the advantage of herself if the petitioner 
is added as a party-defendant to the suit. 
On the other hand, it is respondents 2 and 3 
who will stand to gain by making Ponnu- 
swami as a party defendant, inasmuch as it 
will reduce their liability to a very great extent. 
But whatever it may be, the whole matter is 
left open by reason of the appellate judg- 
ments for a fresh trial and as such respondents 
2 and 3 can as well defend the suit by let- 
ting in the evidence of Ponnuswami on their 
side and also taking necessary steps in regard 
to realising any claim they may have against 
the first respondent. 


13. Order 1, Rule 10 (2), Civil Pro- 
cedure Code states that the court may, if it 
finds just, order that the name of any per- 
son who ought to have been joined, whose 
presence before the court may be necessary 
in order to enable it effectually and com- 
pletely to adjudicate upon and settle all the 
questions involved in the suit, be added. The 
prayer in the plaint of the first respondent 
is for accounting for the jewels mentioned 
in the list appended to the plaint which had 
been entrusted to respondents 2 and 3. As 
such there is no question of joining Pon-|. 
nuswami (petitioner herein) as a defendant 
in the suit since no relief has been claimed 
by the first respondent in the suit. Further, 
the court can effectually and completely ad- 
judicate upon and settle all the questions in- 
volved in the suit without the presence of the 
petitioner as a party-respondent, inasmuch as 
the suit is only for directing the defendants 
(respondents 2 and 3) to render to the first 
Tespondent a true and correct account of the 
value of the jewels which the first respon- 
dent had entrusted with respondents 2 and 
3. Thus the petitioner herein is not a neces- 
sary or a proper party to the suit. 


14. The court below has not discuss- 
ed as to how the petitioner is a necessary 
party except following the directions of the 
appellate Court. Sri M. S. Venkatarama! 
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Iyer, learned counsel for the petitioner, 
rightly asserted that directions issued without 
notice to the petitioner cannot bind the peti- 
tioner. No doubt, the court below has the 
right to consider the question of impleading 
the petitioner as a party-defendant on the 
merits of the case. But it seems to have been 
obsessed by the observations of the appel- 
late court and as such committed an error 
in the exercise of its jurisdiction. 


15. In these circumstances, and 
upon the discussion and findings I have ar- 
rived at in the foregoing paragraphs, I am 
of the view that the petitioner herein is not a 
proper or necessary party to the suit. The 
civil revision petition is allowed. There will 
be no order as to costs. 


Petition allowed 
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A. Venkatasami Naidu, Petitioner v. The 
State of Tamil Nadu, Respondent. 


- Civil Rev. Petn. No. 2101 of 1971, DJ- 
9-11-1972 against order of Sub J. Ramana- 
thapuram at Madurai in L. R. A. No. 4 of 
1970 etc. ; 
Index Note:— (A) Tenancy Laws — 
Tamil Nadu Land Reforms (Fixation of Cei- 
ling on Land) Act (1961), Section 3 (49) — 
‘Trust — Trust for doing mandagapadies for 
deities and feeding all baktas collecting there 
-is trust for public purpose of religious and 
charitable nature. i 
Brief Note: — (A) The purpose for which 
the trust was created must be ascertained 
froin the intention of the founder to be 
gathered from the recitals in the deed. The 
mere fact that the deed described it as a 
‘private trust is immaterial. AIR 1972 SC 
2069 and AIR 1965 SC 1916 and 1960-1- 
Mad LJ 494, Followed. (Para 14) 


S. V. Jayaraman, for Petitioner; K. 
Kumaraguruparan for Asst. Govt. Pleader, 
for Respondent. 


ORDER :— The State of Tamil Nadu, 
through the State representative (Land 
Reforms), the Authorised Officer, Land 
Reforms, Madurai 2 (the respondent herein) 
issued a notice dated 4-4-1970 under Sec- 
tion 9 (2) (b) of the Tamil Nadu Land Re- 
forms (Fixation of Ceiling on Land) Act, 
1961 (Act LVI of 1961) (hereinafter refer- 
red to as the Act), directing the petitioner 
herein to show cause why he should not 
hand over 4.25 standard acres from out of his 
private trust lands. According to the respon- 
dent, the petitioner is having a private trust, 
that the private trust is entitled to hold only 
30 standard acres and that since he is owning 
34.25 standard acres, he has to declare an ex- 
tent of 4.25 standard acres as surplus hol- 
ding. The petitioner alleged before the res- 
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pondent .that the trust is exempted from the 
operation of the Act and that he would pro- 
duce necessary dccuments and sought ex- 
tension of time to file his objections to the 
notice under Section 9 (2) (b). In spite of 
several opportunities given to the petitioner 
to file his objections, no objection was filed 
by him before the respondent. Finally, the 
respondent rejected the further request for 
grant of extension of time by a month to 
file objection, and directed the petitioner to 
furnish the particulars of surplus land to 
the extent of 4.25 standard acres within seven 
days from the -date of the receipt of his 
order dated 22-6-1970. 


2. Agegrieved by the said decision of 
the Authorised Officer, the petitioner preferred 
an appeal to the Land Tribunal (Subordi- 
nate Judge), Ramanatapuram at Madurai. 
Before the Land Tribunal, the petitioner con- 
tended that under Section 73 (ii) (b) of the 
Act, all trusts are exempted from the ope- 
Tation of the Act, that no portion of the 
properties can be declared as surplus land, 
that Section 6 of the Act, which deals with 
basis of calculation of the extent of land | 
held by the founder of a trust, has no appli- 
cation to his case, that if Section 6 is ex- 
cluded, there is no basis for resorting to Sec- 


_tion 5, for declaring any portion of the 


lands as surplus and that the respondent 
was wrong in proceeding on the basis that 
the trust in question is a ‘private’ trust. The 
land tribunal, after observing that the set- 
tlement deed cannot be construed as creating 
a ‘public’ trust, and also distinguishing the 
decision in the Commr. of Madras Hindu 
Religious and Charitable Endowments v. 
Narayanan, AIR 1965 SC 1916, dismissed the 
appeal. Aggrieved by the decision of the 
Tribunal, the petitioner has preferred this 
civil revision petition under ‘Section 83 of 
ee Act and Section 115, Civil Procedure 
‘ode. 


3. ‘Thiru S. V. Jayaraman, the learn- 
ed counsel appearing for the petitioner sub- 
mitted that any ‘trast’ is exempted from the 
operation of the Act, as per Section 73 (ii) 
(b) thereof. The learned counsel also brought 
to my notice the provision under Section 3 
(49) defining ‘trust’ and stated that a ‘trust’ 
means trust for a public purpose of a reli- 
gious or charitable, or of an educational, 
nature. The learned counsel also stated that 
the trust deed clearly creates ‘public’ trust 
and submitted that any mention in the nature 
of private benefit found in the deed can be 
ignored in view of the specific mention of 
the public nature of the trust in the desd 
itself. : 

4. Sri Kumaraguruparan, appearing 
on behalf of the Assistant - Government 
Pleader, submitted that the trust in this case 
is a ‘private’ trust and that there is absolute- 
ly nothing in the deed denoting a ‘public’ 
purpose. He also submitted that the trust 
itself was created for: the benefit of the 
family members and as such it will not be 
exempted under Section 73 of the Act. 
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5, The Act, in its defining Sectioa — 
Section 3 (49) — contemplates only trust 
which is intended for public purpose >f a 
religious or charitable, or of an educational, 
mature. Hence it is necessary to constrte as 
to whether the present trust is a trust for 
a public purpose of a religious or chari-able 
nature. The question as to whether it is a 
‘public’ trust or a ‘private’ trust is not very 
material for the present case since the deci- 
sion has to be rendered on the question 
whether the trust is for a ‘public purpose 
of a religious or charitable nature’. 

6. The Tribunal bas completely ig- 

nored this aspect of the case and has erred 
in holding that since it is not a ‘public’ ust, 
the exemption is not attracted. 
“9, According to the trust deed dated 
13-9-1956, the petitioner has clearly endow- 
ed the properties for the purpose of persorm- 
ance of certain charities. The predominent 
jntention_and purpose of creating the trust 
is only to perform the charities which the 
petitioner’s ancestors were doing prior there- 
to. Incidental honours which the trustee gets 
by reason of such performance of charities 
cannot be construed as the purpose for 
which the trust was created. The mai in- 
tention of the founder of the trust is to do 
certain mandagapadies to the deities and on 
days of these mandagapadies to feec the 
bakthas who collect there. Both in the A 
schedule dharmam and the B schedule dhar- 
mam, mentioned in the deed of trust, the 
main object is to perform necessary manda- 
gapadies for the deities mentioned there and 
also to do charity with the residual furds. 


8. Thus it is clear that the main pur- 
pose of the trust is only a public purpose 
of a religious and charitable nature. If it is 
a public purpose of a religious and charitable 
mature, the exemption granted under Sec- 
tion 73 will squarely apply. 

9. Sri S. V. Jayaraman, learned zoun- 
sel for the petitioner, cited the decision in AIR 
1965 SC 1916, the one cited before the Tri- 
bunal itself, and submitted that the ratio de- 
cidendi of that case will apply squarely to 
the case on hand. In that case, the main 
question was whether on the facts fourd by 

. the court of first instance and confirmed by 
the High Court, the ‘Samaradhanai furd’ in 
that case was a ‘religious charity’ within the 
meaning of Section 6 (13) of Madras Act XIX 
of 1951. That section defines ‘religious cha- 
rity as meaning ‘a public charity associated 
with a Hindu festival or observance of a 
religious character, whether it be conrected 
with- a math or temple or not”. The two 
conditions thus prescribed by the definition 
were: there must be a public charity and 
that charity must be associated with a Hindu 
festival or observance of a religious charac- 
ter. If these be fulfilled, a public caarity 
will be a religious charity, even if it 5» not 
connected with a math or temple. The High 
Court, in that case, found that feeding Brah- 
min pilgrims during the Rathothsavam festi- 
val of Sri Venkatachalapathi Swami shrine at 
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Gunaseelam did not constitute an association 
between the fund and the Rathothsavam 
festival. This view was not accepted by 
the Supreme Court. On the facts, the 
Supreme Court held that on the occasion 
of the Rathothsavam festival pilgrims from 
many places attend the festival and the 
object of the charity is to feed Bramins at- ` 
tending the festival, that it was not disputed 
that setting up a fund for feeding Brahmins 
is a public charity, that the primary purpose 
of the’ charity is to feed Brahmin pilgrims 
attending the Rathothsavam and that this 
public charity has therefore a real connec- 
tion with the Rathothsavam which is a 
Hindu festival of a religious character, and 
therefore a religious charity within the mean- 
ing of Section 6 (13) of Madras Act IX of 
1951. Finally the Supreme Court confirmed 
the finding of the trial Court. 


10. As far as the present case is con- 
cerned, there is a clear recital in the deed 
for the performance of charities and also to 
feed bikthas who collect during the festivals 
for the deities. Even the mandagapadies are 
done in public place in a mantap and bhak- ` 
thas are allowed to worship the deities. The 
properties are definitely dedicated for the per- 
formance of the charities mentioned in the A 
and B schedules. 

11. For construction of a trust deed 
as a deed for public purpose of a religious 
or charitable nature, it is not necessary to 
take into account certain immaterial recitals 
in the deed which confer benefits to the trus- 
tee or members of his family. For this 
position Sri S. V. Jayaraman,’ the learned 
counsel for the petitioner, cited the decision 
in Nirmala Bala v. Balaichand, AIR 1965 
SC 1874, wherein the Supreme Court has 
held that provision for maintenance and resi- 
dence of the shebaits is an ordinary inci- 
dent of such a dedication and could not 
therefore be interpreted as restrictive of the 
estate of the deity and that the deed conse- 
quently created an endowment ‘for the bene- 
fit of the deity absolutely but subject to cer- 
tain charges in favour of the shebaits and 
the descendants of the settlor. 


12. Sri S. V. Jayaraman also cited 
the decision in S. S. Pillai v. K. S. Pillai, 
AIR 1972 SC 2069 for the position as to 
how a complete dedication of property to 
religious or charitable purpose must be con- 
strued. There, the Supreme Court held: 

“The dedication of a property to reli- 
gious or charitable purposes may be either 
complete or partial. If the dedication is com- 
plete a trust in favour of a charity is. creat- 
ed. If the dedication is partial, a trust in 
favour of a charity is not created but 2 
charge in favour of a charity is attached to, 
and follows, the property which retains its 
original private and secular character. Whe- 
ther or not a dedication is complete is a 
question of fact to be determined in each 
case on the terms of the relevant document 
if the dedication was made under a docu- 
ment. In such a case it is always a matter 
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of ascertaining the true intention of the par- 
ties. Such an intention must be gathered on 
a fair and reasonable construction of the 
document’ considered as a whole. If the in- 
come of the property is substantially intended 
to be used for the purpose of a charity and 
only an insignificant and minor portion of 
it is allowed to be used for the maintenance 
of the worshipper or the manager, it. may 
be possible to take the view that dedication 
is complete. If, on the other hand, for the 
maintenance of charity a minor portion of 
the income is.expected or required to be 
used and a substantial surplus is left in the 
hands of the manager or worshipper for his 
own private purposes, it would be difficult to 
accept the theory of complete dedication”. 


13. Applying this decision to the case 
on hand, it is clear that there is a ‘complete 
dedication’ of the properties for a public 
purpose of a religious and charitable nature. 


14. Ion Radhakrishna 
Commr. of H. R. and C. E., 1960-1 Mad 
LJ 494, a Bench of this court has held, on 
the facts of that case, that feeding Arya 
Vysya pilgrims who happen to visit religious 
festivals upon stated occasions and the en- 
dowment created for that purpose, would be 
Seligious charity. In AIR 1965 SC 1916 
also, the feeding of Brahmins on Rathothsa- 
vam festival has been held to be a religious 
charity. Thus, even a trust created for a 
certain section of people has been held to 
be a religious trust. As far as the present 
case is concerned, the purpose of the trust 
is for doing mandagapadies for the deities 
wherein the public have access to. irrespec- 
tive of caste or creed and ali bakthaas who 
collect there have to be fed. Hence, there 
is no difficulty so far as the present case 
is concerned, for coming to the conclusion 
that the trust is for a public purpose of a 
religious and charitable nature. The descrip- 
tion that it is a ‘private’ trusi and that the 
Hindu Religious and Charitable Endowment 
Board has no voice in the trust and like 
recitals in a trust deed cannot give the cha- 
racter of-a ‘private’ or ‘public’ trust to the 
trust created. It is the duty of the court to 
read the recitals in the deed of trust and spell 
out the intention of the founder of the trust 
for the purpose for which it is created. 


15. In view of the abovesaid finding, 
it is needless to say: that the properties men- 
tioned in the trust deed in question are ex- 
empt from the operation of the Act. 


16. In these circumstances, the civil 
revision petition is allowed with the finding 
that the lands involved in the trust deed in 
question are exempt from the provisions of 
the Act. 


17. It is regrettable that Assistant 
Government Pleader is absent when this 
judgment is pronounced. Hence the civil 
revision petition is allowed with costs. 


Revision allowed. 
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V. S. Kumaraswami Mudaliar and others, 
Appellants v. The Siate of Madras and 
others, Respondents. 

Writ Appeals Nos. 279 of 1966, 34 and 
35 of 1967, D/- 7-11-1972, against order of 
Venkatadri J., in W. P. No. 135 of 1964 etc., 
D/- 7-11-1966. 

Index Note: — (A) Madras Requisition- 
ing and Acquisition of Immovable Property 
Act (42 of 1956), Sectiom 8 (3) (b) — Provi- 
sion applies to acquisition and not to requi- 
sition. (Para 1) 

Index Note: — (B) Madras Reguisi- 
tioning and Acquisition of Immovable Pro- 
perty Act (42 off 1956), Section 8 (1) (e) — 
Constitutional validity. (X-Ref:— Consti-« 
tution of India, Article 31). 


Brief Note: — (B) Section is not in- 
valid. It does not suffer from arbitrariness 
or invalidity for lack of principles for deter- 
mination of compensation. (Para 1) 

Index Notes — (C) Madras Requisi- 
tioning and Acquisition of Immovable Pro- 
perty Act (42 of 1956), Section 8 — Requi- 
sition under is rot invalid for discrimina- 


tion. (Ck-Ref:— Constitution of India Arti- 
cle 14). (X-Ref:— Land Acquisition Act 


(1894), Section 35). 


Brief Note: — (C) Section 8 of Madras 
Act 42 of 1956 cannot be said to be more 


drastic than Section 35 of the Land Acqui-- 


sition Act. If at all, the procedure provided 
by Section 8 of Madras Act is more advan- 
tageous to a person whose land is being re- 
quisitioned. Section 35 of the Land Acqui- 
sition Act leaves the matter to the court even- 
tually to determine the compensation with- 
out even indicating the principles which are 
stated in Section 8 of Madras Act. Also no 
arbitrary choice of the procedure is involved, 
because Section 35 (1) can be invoked only 
when the requisitioning is not for more than 
three years. (Para 2) 

K. V. Sankaran. for Appellant; Govt. 
Pleader, for Respondents. $ 


VEERASWAMI, C. J.:— There is little 
substance in these appeals. In each one of 
them, a piece of land has been requisitioned 
in exercise of the pawers under Section 3 of 
of the Madras Requisitioning and Acquisi- 
tion of Jmmoveable Property Act (Madras 
Act 42 of 1956). The requisitioning was for 
the purpose of providing a seed farm, a pub- 
lic purpose. The validity of. the requisition- 
ing was unsuccessfully canvassed before Ven- 
katadri. J. It is said that Section 8 (3) (b), 
as held by the Bombay High Court in Kamala 
Bai v. T. B. Desai, AIR 1966 Bom 36 is 
illegal. But that provision applies only to 
We are 
told, next, that Section 8 (1) (e) read with 
sub-section (2) clause (b) is bad, inasmuch as 
principles for determination of compensation 
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have not been laid down. This con- 
tention, again, has no substance. Sec- 
tion 8 itself is headed as principles 


and method of determining compensation. 
Sub-section (1) directs that, in a case of 
requisitioning of property, compensacion 
should be paid. The amount of œm- 
pensation should be determined in the 
manner and in accordance with the 
principles hereinafter laid down in 
the section. If compensation is agreed to, 
it shall be paid accordingly. But, where, there is 
no agreement, the Government shall appoirt an 
arbitrator who is or has been or is qual fied 
for appointment as a Judge of a High Ccurt. 
The arbitrator will be assisted in his task 
by an expert who has special knowledge as 
to the nature of the property requisitioned. 
In such a case, the person to be 
compensated may nominate an asses- 
sor for the same purpose. after hearing 
the dispute, the arbitrator shall make an 
award determining the amount of compen- 
sation which appears to him to be just. The 
amount compensable for the requisiticning 
shall consist of a recurring payment, in res- 
pect of the period of requisitioin, of a sum 
equal to the rent which would have een 
payable for the use and occupation of the 
property, if it has been taken on lease for 
that period, pecuniary loss due to recuisi- 
tioning, expenses on account of vacating the 
requisitioned premises, expenses on account 
of reoccupying the premises upon reeaso 
from requisition and damages caused to the 
property during the period of requisition, 
including the expenses that may have te be 
incurred for restoring the property to the 
condition in which it was at the time of requi- 
sition. We, therefore, fail to understand the 
criticism that no principles determining com- 
pensation have been Jaid down. The overall 
condition indicated by the statutory p-ovi- 
sion is that compensation, after app-ying 
these principles, should be just. In our opimion 
Section 8 is not shown to be arbitrary or 
invalid for any reason. ` 


2. The next contention is that, where 
there are two procedures laid down by similar 
enactments, one more drastic than the ocher, 
and the choice of the procedure is leit to 
the sweet will and pleasure of the authority 
concerned, the act of requisitioning js ] able 
to be struck down on ground of discrimi- 
nation or arbitrariness. Refernece is made 
to Sections 35 to 37 of the Land Aequi- 
sition Act, which provide for temporary oc- 
cupation of land. Section 35 (1) authcrises 
requisitioning for a limited period of three 
years, if the Jand is required for a public 
purpose, and the Collecior is empowered 
to determine the compensation by agreement 
with the person concerned. In the absence 
of an agreement, the Collector shall refer the 
difference of the decision of the Court. We 
do not see how Section 8 of Madras Act 42 
of 1956 is more drastic than Section 35 of 
the Land Acquisition Act. If at all, it seems 
to us that the procedure provided by Sec- 
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tion 8 of Madras Act 42 of 1956 is more 
advantageous to the appellant. Section 35 of 
the Land Acquisition Act leaves the matter 
to the court eventually to determine the com- 
pensation without even indicating the princi- 
ples which we find stated in Section 8 of 
Madras Act 42 of 1956. Also, we do not 
think that any arbitrary choice of the proce- 
dure is involved, because Section 35 (1) can 
be invoked only when the requisitioning is 
not for more than three years. In the instant 
case, the requisitioning was not for a limit- 
ed period. In fact, no period was stated in 
the notification. It is true that Madras Act 
42 of 1956 was a temporary Act meant to 
operate in the first instance for a period of 
ten years. But Madras Act 24 of 1966 has 
extended the Jife of the Act for a further 
period of ten years. We do not think that 
there is any force in the contention, that, 
because the requisition was made in this 
case for a period just less than three years 
before the expiry of the Act as it originally 
stood, the requisitioning could well have been 
made under S. 35 of the Land Acquisition 
Act. The point is that, where no period was 
in contemplation for requisitioning, the pro- 
per Act to be invoked was Madras Act 42 
of 1956, and that was what was done in this 
case. 


_ The appeals are dismissed with costs 
in each one. of them. counsel’s fee Rs. 150 
in each one of the appeals. 


Appeals dismissed. 
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Shanmugha Udayar and another, Peti- 
tioners v. Govinda Udayar and others, Res- 
pondents. i i 

Civil Revn. Petn. Nos. 1831 and 1832 of 
1971, D/- 6-11-1972 against order of Sub J., 
Tiruvannamalai, Dj- 17-8-1971. 


Index Note: — (A) Tamil Nadu Court- 
fees and Suits Valuation Act (14 of 1955), 
Sections 25 (b), 49 (1) — Suit for declara- 
tion and injunction in respect of immovable 
property -—— Whether Section 25 (b) or Sec- 
tion 40 (1) applies. 

Brief Note: — (A) Where vendee of an 
immovable property filed a suit for declara- 
tion and injunction against the vendor and 
his brother challenging on ground of collu- 
sion a partition decree in which vendor’s 
property was shown to have fallen to the 
share of his brother, to such a suit Sec- 
tion 25 (b) will apply and not Section 40 (1) 
when the vendee was not eo nomine party 
in the partition suit. AIR 1951 Mad 793, 
Followed; AIR 1971 SC 87, Distinguished. 

(Para 6) 


K. Chandramouli for T. R. Rajagopalan 
and V. Janakiraman, for Petitioners; M. Sri- 
nivasan for K. N. Balasubramaniam, G. R. 
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Lakshmanan for Addl. Govt. Pleader and 
XK. S. Bhakthavatsalam, for Respondents. 


ORDER:— The plaintiffs are the peti- 
tioners in these revision petitions. They filed 
the suits for declaration and injunction. The 
question that arises for consideration in these 
cases is whether the suits should be valued 
under Section 25 (b) of the Madras Court- 
fees and Suits Valuation Act, 1955, or under 
Section 40 (1) of the Act. The plaintiffs 
purchased the suit property from the second 
defendant. Defendants J} and 2 as well as 
one Ramchandran were the sons of one Pesh- 
kar Udayar. After the demise of Peshkar 
Udayar, defendants 1 and 2 and Ramachan- 
dran effected a division in the properties into 
three shares in the year 1948. It is further 
alleged in the plaint that there was a koor- 
chit evidencing the partition among the bro- 
thers. One of the legal representatives of 
one of the brothers of defendants J and 2 
filed a suit for partition and a preliminary 
decree was passed declaring the shares of the 
brothers and providing that as far as pos- 
sible the properties should be divided as 
amongst them so that they would be in posses- 
sion of properties that were allotted to them 
according to the koorchit. 


The case of the plaintiffs is that they 
purchased two items of properties from the 
second defendant, that due to collusion be- 
tween the defendants 1 and 2 in that suit 
the properties which were allotted to the 
second defendant under the koorchit. and 
which the plaintiffs purchased were allotted 
to the first defendant. The plaintiffs there- 
fore seek the relief by avoiding the ‘final 
decree which allotted the properties to the 
parties. The reliefs which the plaintiffs seek 
are: 

1. Declaring the title of the plaintiff to 
the suit properties; 

2. to restrain the first defendant, his men, 
agents or servants from interfering with the 
possession and enjoyment of the scheduled 
mentioned properties of the plaintiff by 
means of a permanent injunction”. 

The plaintiffs valued the suits under Sec- 
tion 25 (b) of the Court fees Act and a 
check-slip was issued in each of the suits by 
the court-fee examiner that the court fee 
should be paid under Section 40 (1) of the 
Act. The trial court, after considering the 
contention of the parties, held that the plain- 
tif ought to value the suit under Section 40 
(1) of the Act, and if the suits were so valued, 
the trial Court would have no pecuniary ju- 
risdiction to try the suit. The plaints were 
ordered to be returned for presentation to 
the proper court having jurisdiction. On 
appeal by the plaintiffs, the lower appellate 
court confirmed the decision of the trial Court 
holding that the plaintiffs should value the 
Pn under Section 40 (1) of the Court-fees 
ct. 


2. It is contended on behalf of the 
plaintiffs that they were not parties to the 
decree in the partition suit and that all that 
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they pray for is for declaration of title to 
the suit property, on the strength of the sale 
in their favour by the second defendant. 
Section 25 (b) of the Court-fees and Suits - 
Valuation Act, 1955 runs as follows: 

“In a suit for a declaratory decree or 
order, whether with or without consequen- 
tial relief. not falling under Section 26 — 
where the prayer is for a declaration and for 
consequential injunction and the relief sought 
is with reference to any immovable property, 
fee shall be computed on one half of the 
market value of the property or on Rs. 300/- 
whichever: is higher.” 


3. The market value of the land in 
suits falling under Section 25 (b) is 30 times 
the survey assessment if the land is a ryot- 
wari land. A court-fee thus payable under 
Section 25 (b) will only be Rs. 300/-. Under 
Section 40 (1) of the Court-fees Act, it is 
provided— 

“In a suit for cancellation of a decree 
for money or other property having a money 
value, or other document which purports or 
operates to create, declare, assign, limit or 
extinguish, whether in present or in future, 
any right, title or interest in money, moveable 
or immovable property, fee-shall be comput- 
ed on the value of the subject-matter of the 
suit and such value shall be deemed to be 
if the whole decree or other document is 
sought to. be cancelled, the amount or value 
of the property for which the decree was 
passed or other document was executed”. 
Thus, if the valuation is to be according to 
Section 40 (1) of the Act, the District Muns** 
will have no jurisdiction to try these suits. 


4. As to the scope of Section 40 (1) 
of the Court-fees Act, a recent decision of 
the Supreme Court reported in State of U. P. 
v. Ramkrishan, AIR 1971 SC 87 was cited. 
In that case, one Radhey Lal instituted suit 
No. 4 of 1950 for declaration that he was 
the owner in possession of the estate left by 
Dhan Devi. One Ram Krishan was implead- 
ed as a party defendant and the suit was 
decreed ex parte. Fam Krishan subsequent- 
ly filed suit No. 14 of 1956 against the heirs 
of Radheylal. The -contention urged by 
Ramkrishan was that Radhey Lal represent- 
ed to him that a compromise decree will be 
obtained in that suit, but thereafter taking 
advantage of his ignorance Radhey Lal ob- 
tained an ex parte decree. The reliefs claim- 
ed by him were (a) that a declaratory dec- 
ree in favour of the plaintiff against the de- 
fendants declaring the plaintiff as the owner 
of the properties and (b) in case in the opin- 
ion of the court, prayer (a) cannot be grant- 
ed, then alternatively, declaration declaring 
the plaintiff as the owner of the properties 
and the decree in Suit No. 4 of 1950 has 
ne adverse effect on the rights of the plain- 


The Supreme Court considered the rele- 
vant provisions of the U. P. Court-fees Act 
and held that a decree for declaration of title 
to money or other property is not a decree 
for money or other property and that the 
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expression in Section 7 (iv-A) of the U P. 
Act which provides that in suits for or in- 
volving cancellation of or adjudging voic or 
voidable a decree for money or other bro- 
perty having a market value or an inttru- 
ment securing money oz other property hav- 
‘mg value. namely. ‘decree for money or other 
property’ means only a decree for recovery 
of money or other property and does not 
include a.decree concerning title to money 
or other property Op the basis of the above 
decision it was“submitted that the relief claim- 
of the plaintiffs title 
to cancellation cf a 


ed for declaration 
would not amount 
decree for property. 


__ This contention may be sound so faz as 
the preliminary decree in a partition suit 
where the decree declared ‘only the: share of 
the parties and reserved the right of the 
parties to- apply for a final decree and for 
possession. But in this case the decree that 
is sought to be challenged. is a fina] decree 
which provides that eacb of the sharers is 
entitled to a particular item of property and 
therefore these suits will be for cancellation 
of the decree for property and therefore the 
plaintiffs cannot rely on the Supreme Court 
decision. 

_. 5. However, in a Bench decisior of 
this court reported in Narasamma v. Satya- 
narayana, 1951-1 Mad LJ 436 = (AIR 1951 
Mad 793), the court held that Section 7 
fiv-A) of the Court-fees Act (Act VII of 
41870) is applicable only to a case where a 
person who was eo nomine a party to the 
decree sought to set it aside. 
it was held, that Section 17-A which vzor- 
responds to Section 25 (b) of the Act was 
applicable and a fixed court-fee was payable. 
But Rule 2 of the Court-fees Rules had ef- 
fected a change in the law as previoasly 
understood and when the person not a party 
to a decree sues for a declaration that the 
decree is not binding on him or his interest, 
he must pay. ad valorem court-fee on the 
amount .of the decree or the value of the 
property decreed. After the passing of the 
new Court-fees and Suits Valuation Act, 1955, 
Section 87 has repealed the Suits Valua-ion 
Act, 1887, in its application to the State of 
Madras. Rule 2 of the Court-fees Rales 
which was relied on in the Bench decision 
of this Court above referred to. is theretore 
no longer applicable and resort will have to 
be made to Article 17-A which corresponds 
to. present Section 25 (b). 


6. It was sought to be argued that 
though the plaintiffs are not eo nomine par- 
ties, they are claiming title through the 
second defendant, in other words, as pur- 
chaser from the second defendant he is en- 
titled to the share of the second defendant 
only and standing in the shoes of the second 


defendant he cannot seek to have the decree. 


for partition set aside. Strictly construing 
the observations of the Bench that the rule 
is not applicable, the provisions under Sec- 
ition 7 (iv-A) are applicable only to eo nomine 
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parties and Article 17-A is applicable to per-/ 
sons who were not eo nomine parties, the: 
plaintiffs in the action submit that they be- 
ing no eo nomine parties, the provisions: 
under Section 25 (b) are not applicable. (sic) 
Further i has to be noted in this case the 
plaintiffs are not claiming through the 
second defendant though as purchaser from 
the second defendant, they would be entitled 
to the rights of the second defendant. 

The contention of the plaintiffs was that 
due to collusion between the second defen- 
dant asc his brother, the properties which 
were separately enjoyed by the second de- 
fendan’ were allotted to the first defendant. 
On the allegation of collusicn. the plaintiffs 
question the validity of the fina] decree and 
accuse the ‘second defendant guilty of collu- 
sion. In these circumstances, it cannot be 
said that the character of the plaintiffs in 
the suits is that of representatives of the; 
second defendant Therefore the decision in| 
1951-1 Mad LJ 436 = (AIR 1951 Mad 793), 
should be held’ to be applicable and court- 
fee paid valuing the suits for the purpose of 
jurisdicbon under Section 25 (b) of the 
Court-feex Act. 

7. The petitions are allowed and the 
plaintiffs-petitioners. will represent the plaints 
before the District Munsif, who will take the 
suits on file and dispose them of according 
to law. No costs. I place on record my 
thanks for the assistance rendered by Mr. 
Bakthavatsalam, in this case as amicus 
curiae, 

Petitions allowed. 


In other céses, ` 
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K. VEERASWAMIL, C. J. AND 
RAGHAVAN, J. 


The Commissioner of H. R. and C. E. 
Madras. Appellant v. H. H. Perarulala Rama- 
nuja Jeer and others, Respondents. 


Writ Appeal No. 248 of 1969, D/- 24-10- 
1972 against Judgment of Kailasam, J., in 
W. P. No. 3711 of 1967 etc.. D/- 21-1-1969. 

Index Note: — (A) Interpretation of 
statutes — Rule of revivor of old statutory 
| provisions — (X-Ref:— Madras Hindu Reli- 
gioux Endowments Act (2 of 1927), Sec- 
tions 65-A and 65-B). ; 

Brief Note: — (A) The rule of revivor 
is that, if an enactment or a rule which re- 
pealed an earlier Act or rule. is itself only 
a temporary Act or rule, generally the earlier 
Act or rule is revived when the temporary 
Act or rule is spent. (Para 3) 

Thus where by virtue of a notification 
under Sections 65-A and 65-B of Madras 
Hindu Religious Endowments Act (@ of 

~ 1927) the previously settled scheme for the 
management of a temple ceased to apply for 
a period as extended by various Amendment 
Acts and that notification itself ceased to ope- 
rate on and from 16-7-1966 on expiry of 
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Madras Amendment Act (16 of 1965) by 
efflux of time, the previous scheme would 
revive. (Para 4) 


Govt. Pleader, for Appellant; R. Gopala- 
swami Iyengar,, Janardan and V., Srinivasa- 
rao, for Respondents. 


K. VEERASWAMI, C. ¥.:—_ The appeal 
is by the Commissioner, Hindu Religious and 
Charitable Endowments Madras, from -an 
order of Kailasam J., which quashed the 
appellant’s order dated ' 7-7-1967. The first 
respondent, Sri Ethiraja Jeer, as the head 
of the Mutt at Sriperumbudur.” Chingleput 


Dt, applied to the appellant claiming that. 


in accordance with a resolution dated 18- 
12-1966, he was nominated as successor to 
Sri Thirumayyam Thiruvengada Ramanuja 
Jeer, who had abdicated and surrendered his 
office. On that basis, he wanted the Com- 
missioner to appoint bim as the religious 
trustee of the Sriperumbudur temple under 
clause (3) of the ‘Scheme rules. The Com- 
missioner dismissed that petition on the view 
that the scheme of management for the 
temple. which was settled in O. S. No. 30 of 
1921, on the file of the Court of the Sub- 
ordinate Judge, Chingleput, had been ren- 
dered inoperative by a notification dated 
10-10-1938, under Chapter VI-A of Madras 
Act Il of 1927 and the continuance thereof 
until 16-7-1966, and that the scheme of 
Management did not revive ? 
of Act XVI of 1965. The Commissioner 
was of further opinion that in any case the 
provisions of: the scheme were inconsistent 
with the provisions of Section 118 (2) (b) (i) 
of Madras Act-XXIE of 1959. He, there- 
fore, held that the first respondent was not 
entitled to be appointed as the religious 
dharmakarta of the temple, though, of course, 
as Kailasam, J., pointed out, this court, in 
C. S. No. 85 of 1956, had recognised the 
vight-of the head of the mutt to be the reli- 
pious dharmakartha of the devasthanam. 
Kailasam, J.. thought that the scheme would re- 
vive as the Legislature had not, as the provi- 
sions of Madras Act XXII of 1959 stand, 


provided to the contrary. On a ‘considera- . 


tion of the scheme, the learned Judge was 
satisfied that the first respondent was entitl- 
“ed to be the religious trustee of the devasta- 
nam. 


2. . Under the schome of management 
settled by the court in O. S$. No. 30 of 
1921, provision was made for the appoint- 
ment of two trustees, one of them to manage 
the affairs of the temple and the other to 
be in charge of the ‘religious affairs, who 
was called the religions dharmakartha. In 
C. S. No. 85 of 1956, as we noticed earlier, 
this court recognised the right of the head 
of the mutt to be the religious dharmakartha 
of the devastanam. Section 65-B of Madras 
Act II of 1927 provided that on publication 
of a notification under Section 65-A, which, 
in this case, was done on 10-10-1938, the 
acheme of administration, if any, settled for 
‘a temple, should cease to apply to such a 


on the expiry ` 


temple. In that case, the Board should ap- 
point a salaried executive officer for the 
conduct of tbe affairs of the temple. 


which ‘tepealed Madras Act II of 1927, a 
notification made under Section 65-A of the 
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By’ 
Section 103 (c) of Madras Act XIX of 1951,: 


1927 Act should be deemed to be a notifi-.. 


cation published under Section 64 of the later : 


Act. Sub-section (4) of Section 64 of the 
1951 Act limited the operation of a notifica- 
tion under that section to a period of five 


‘years, but vested power in the Government 
to cancel or continue from time to time: 


any such notification, but every time, in the 
case of continuance, for a further period or 
periods not exceeding five years at a time. 
it is common ground that the notification in 
exercise of this power was extended from time 
to time. Madras Act XIX of 1951 was fe- 
pealed and re-enacted in the form of Mad- 
ras Act XXH of 1959. Section 75-A of this 
Act provided that a notification made under 
Chapter VI-A of Madras Act If of 1927 
would continue to be in force and shall be 


deemed always to have continued in force’ 


upto and inclusive of 16-7-1965, and for a 
period of one year thereafter. This section 
was introduced by Madras Act XVI of 1965, 
superseding Ordinance I of 1965. The noti- 
fication originally made under Ch. VI-A of 
Act If of 1927 thus ceased to operate on 
and from 16-7-1966 by efflux of time. The 
question is, whether on expiry of the noti- 
fication, the scheme settled for the devasta~ 
mam would revive. 


3. 
that it did. The learned Judge thought that 
because Section 75-C (4) (a) of Madras Aet 
XXII of 1959 confined itself to a case of 
cancellation of the notification under sub- 
section (1) or sub-section (3) of that sece 
tion, and as none of the sub-sections of the 
«ection stated that the scheme should net 
tevive when the notification ceased to 
operate by efflux of time, the scheme in this 
case revived. It is true that in the case of 
a cancellation of such a notification, by 
reason of the express provision made in the 
Act, the scheme and the rule made there- 


under would not be revived. But the reason - 


why we consider that the scheme was reviv- 
ed in this case is on the principle of inter- 
pretation of a revivor of the old state of 
affairs on the expiry of efflux of time 
of a notification or temporary statutory pre- 
vision by reason of which the operation of 
the earlier state of affairs had been cancel- 
led or kept suspended for a limited period. H 
an enactment or a rule, which repealed an 
earlier Act, or rule, is itself, only a tem- 
porary Act or rule, the general rule is that 
the earlier Act or rule is revived once the 
temporary Act or rule is spent. On that 
principle, Craies on ‘Statute Law’ in his 7th 
edition, at p. 419, states that inasmuch as 
ex hypothesi a temporary Act expires and 
is not repealed, the rules of construction 
laid down by Sections 11 (1) and 38 (2) of 


ae 


We agree with the learned Judge . 


‘the Interpretation Act, 1889 did not apply. 


m 
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There will, however, be no revivor if it was 
Clearly the intention of the Legislature to 
repeal the earlier Act absolutely. That jn- 
tention may appear either expressly or by 
necessary implication. Crawford is of the 
same view in his ‘Statutory Construction” 
11940 Edn. He points out thet where a statute 
is temporary and limited to a given nam- 
ber of years. its effect upon a statute 
which has been repealed and supplied by it, 
is ‘the repealed statute is revived ipsa fasto. 
adras Act XIX of 1951. by Section 65, ex- 






cancellation of the notification or by reason 
of its having ceased to be im force by ef- 
flux of time. But this provision, except as 
to cancellation cases, was not reiterated by 
Section 75-C (4) (a) of Madras Act XXII 
of 1959. It may be asked, however, tha: if 
in the cancellation cases there is an ex- 
press provision in Section 75-C (4) (a) 
against revivor, can it be said that in the 
case of expiration of a notification by ef- 
flux of time, the intention of the Legislature 
could have been different? The only answer 
which can be given is that whereas the ear- 
lier Act speaks against revivor even in the 
case of a notification going out by efflux 
of time, the later Act is silent about it. In 
such a case the gen interpretation ap- 
plicable to expiry of a temporary statute by 
efflux of time should apply. We see no 
necessary implication in Section 75-C (4) (a) 
that in the case of a notification ceasing to 
have effect by efflux of time, there should 
be no revivor of the scheme. A temporary 
statute may do one of two things. It may 
repeal permanently an earlier statute and a“ter 
the expiry of the temporary statute, the car- 
lier statute in such a case will not be reviv- 
ed. A temporary Act may instead of re- 
pealing an earlier Act hold up or cancel the 
operation of an earlier Act without actually 
repealing the earlier Act permanently. In 
such'a case, on the expiry of the temporary 
statute, the earlier statute will be revived, 
unless, of course, the temporary staute 
again provided expressly or by necessary 
intendment to the contrary. 


4. On that view, wo agree vith 
Kailasam, J., that the scheme of adminisTa- 
tion settled by the court of the Subordinate 
udge at Chingleput has revived on the ex- 

iry of the notification with effect from 16-7 
1946. Since. by and large, the basis of the 
Commissioner’s order, which is impugued, 
was that the scheme was not revived, it was 
rightly quashed. The Commissioner was of 
the view that the scheme was also inon- 


sistent with the provisions of the Act. 3ut . 


he has not chosen to examine carefully 
which of the provisions of the scheme are 
inconsistent with the provisions of the Act, 
in the sense, that the two provisions exar in- 
ed side by side cannot stand together or 


“M. S. Pillai v. State 


Mad. 131 
operate at the same time. It is true, as point- 
ed out by the learned Government Pleader, 
that Madran Act XXI of 1959 only contem- 
plates two kinds of trustees, kereditary and 
non-hereditary trustee. But the point still re- 
mains whether the functions of a trustee, whe- 
ther hereditary or non-hereditary. can be bifur- 
cated as religious and secular, and trustees be 
appointed on that basis under the provisions 
of the Act. It is in the light of this, the 
Commissioner will have to see whether there 
is any provision in the scheme which is in- 
consistent with any provision of the Act. 
We have no doubt that the Commissioner 
will apply his mind to this aspect of the 
application made by the first respondent in 
accordance with this judgment. 

5. The appeal is dismissed with costs 
a pe first respondent. - Counsel’s fee Rupees 


Appeal dismissed. 
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RAMAPRASADA RAO, J. 

M. Sadasivam Pillai, Petitioner v. State 
of Tamil Nadu and another, Respondents.’ 

Writ Peta. No. 3972 of 1970, D/- 21-9- 
1972, | 

(A) Tamit Nadu Hinds Religious and 
Charitable Endowments Act, 1959, Sec. 3 (2) 
— Inquiry under — Not vitiated by violation 
of natura! justice when petitioner refuses to 
participate therein. 

Petitioner who refused to participate or 
answer questions on the inquiry cannot in 
writ petition contend that he was not given 
any opportunity to be heard. (X-Ref:— Arti- 
cle 226, Constitution of India). (Para 4) 


(8) Tamit Nado Hinda Religious aud 
Charitable Endowments Act, 1959, Sec. 3 (3) 
— Show cause -notice under — Provision 
does not envisage or require grant of perro- 
nal hearing. 

It was contended that after the inquiry 
report under Section 3 (2) the government 
issued show cause notice under Section 3 (3) 


but did not give personal hearing to the peti- 
tioner. 


Held: That fields of Section 3 (2) and 
Section 3 (3) are distinct. Under the first 
provision a detailed enquiry, giving full op- 
portunity to the delinquent trustee, has to be 
compulsorily held. Whereas under the other 
provision while the delinquent was to be given 
another chance to show cause, it was not 
meant to be another full-fledged enquiry 
necessitating personal hearing of the delin- 
quent. W. P. 4518 of 1966 (Mad) and (1967) 
2 Mad LJ 543, Rel. on. 

g i - (Paras 4 and 5) 

N. Sivamani, V. Narayanaswami and 
T. P. Radhakrishnan, for Petitioner: Y. 
Saade, Asst, Govt. Pleader, for Respon- 

ents. 
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ORDER:— The petitioner is aggrieved 
_ by a notification published in the Fort St. 
` George Gazette under Section 3 (3) of the 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act 1959. The notification is 
dated 3-11-1970. The circumstances under 
which the notification was issued are as fol- 
lows: On receipt of complaints that a cha- 


zitable endowment known as the Periyana- . 


giammal Annadana Chatram, Karungalakudi 
village, Melur Taluk, Madurai District, was 
being mismanaged, an enquiry was under- 
taken by the Commissioner at the behest of 
the Government who issued specific orders 
to the Commissioner to enquire or cause an 
enquiry to be made into the affairs of the 
said -charitable endowment. The Govern- 
ment bas such a power to probe into the 
management of a charitable endowment if it 
has reason to believe that the public chari- 
table endowment is being mismanaged. On 
a requisition so made and a directive so 
issued by the Government under Section 3 (1) 
it is common ground that, ‘the Assistant 
Commissioner of Religious and Charitable 
Endowments, for and on behalf of the Com- 
missioner initiated proceedings -and called 
upon the petitioner who was in charge of 
_the said. endowment, according to the de- 
partment to explain’ the delinquencies alleg- 


ed against him. This enquiry began in July - 


1968, but for some reason, was postponed 
from time to time and ultimately, it was ad- 
journed, to 22-1-1970 for hearing.: On that 
date, as disclosed in the files produced be- 
fore me, the petitioner’ filed his objections to 
the proposal to extend the provisions of the 
Act to the charitable endowment, and 
claimed that he had the sole pro- 
prietary interest in the lands which are con- 
sidered by the department as lands belonging 
to a charitable endowment 
claim adverse to the endowment. He also 
added that he need not be troubled there- 
after with any such enqui as, ac- 
cording to him he is not obliged to partici- 
pate in such enquiries and answer any que- 
ries arising thereunder. In this state of af- 
fairs, the enquiry officer, who enquired into 
the subject-matter under Section 3 (2) of the 
Act, drew up a report and submitted the 
same to the appropriate authority. Under 
Section 3 (3) of the Act, if the Government 
is satisfied after considering the report of 
the enquiry officer under Section 3 (2) that, 
in the interests of the administration of such 
charitable endowments, it is necessary to ex- 
tend thereto all or any of the provisions of 
the Act, it may issue a notification bringing 
such charitable endowments within the net 
of operation of the provisions of the Act. 
But, under.the proviso to Section 3 (3) of 
the Act, it is imperative that the Govern- 
ment should issue a show cause notice to 
the person concerned for him to explain 
against the issue of the notification and it 
is equally obligatory on the part of the 
Government to consider any objections made 
by the addressee in the above behalf. The 


y 
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and set up a- 
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common case is that such a show cause 
notice was given on 21-3-1970 and the peti- 
tioner showed cause against the issue of the 
notification under Section 3 (3) of the Act. 
e Government considered the objectiom 
of the petitioner and thereafter issted the, 
challenged aotice on 3-11-1970. ` 


2. The contentions of learned coun- 
sel for the petitioner, to remove the notice 
by issuing a rule in the nature of certiorari, , 
are two-fold. Firstly, it is said that there was 
no enquiry or, in any event, no proper en- 
quiry under Section .3 (2) by the appropriate. 
authority officer. who undertook such an in- 
vestigation as required under law and . 
secondly, it is said that, the Goyernment 
ought not to publish a notification under 
Section 3 (3) by barely issuing a show cause. 
notice to the affected party without receiv- 
ing the objections from him and after con- 
sidering ch objections; on the other hand, 
it is said that before the issuance of such a' 
notification affecting any public charitable 
endowment and the trustee or the person in 
management thereof, an effective opportu- 
nity by way of a second personal hearing 
should be given to such trustee or admin- 
istrator and, in the absence of such a 
personal hearing, the entire proceedings ara 
vitiated. The: learned Government Pleader, 
on the other hand, would state that as re 
gards the first objection, it was the peti- 
tioner who did not want to subject- 
himself to an enquiry which was with 
drawn by the officer under S. 3 (2) and peti- 
tioner definitely made it clear that he was 
not inclined to participate in any such en- 
quiry, as, according to him, the  subject-: 
matter of the enquiry is beyond the purview 
of the Act itself. In his answer to the second 
contention, the learned Government Pleader 
would state that the obligation of the Goy- 
ernment as set in the content of Section 3 (3) 
of the Act is limited and there is no further 
obligation on the part of the Government to ` 
hear the affected person for a second time 
as if a full-fledged enquiry is contemplated 
at that stage too. ; 


3. I agree with the learned Governs 
ment Pleader as set out above. f 


4. A person whose interests aro af- 
fected, ought not to take up a recalcitrant 
attitude by refusing to participate in an en- 
quiry and thus voluntarily deny himself the 
opportunity of placing all his objections be- 
fore the enquiry officer and getting redress. 
Hf, by such recalcitrance, he refuses to 
participate in the enquiry and if, perforce, 
the enquiry officer is compelled to close the 
enquiry without any further assistance given 
by the aggrieved person then it cannot 
be. said tar ie sad enquiry so initiated 
processed and concluded by the enquiry of- 
ficer suffers from any violation of the. welt 
known norms of natural justice. The peti- 
tioner was given an opportunity. He refus- 
ed to avail himself of the opportunity and 
therefore, he cannot complain that he was 
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not given an opportunity. The first coaten- 
tion of the learned counsel for the peti- 
tioner therefore fails. The second coaten- 
tion is that even at the stage of the «how 
cause notice given by the Governnent 
Pleader pursuant to the proviso to sub- 
section (3) of Section 3, a full-fledged en- 
quiry is contemplated. What is said is that 


the Government -before issuing a notification, 


under Section 3 (3) of the Act, is expected 
to hear fully the aggrieved person. viz.. the 
trustee or the manager of the charitable en- 
dowment, and after such a full hearing, 
render their decision as to their satisfaction 
that the charitable endowment, is 
ing mismanaged etc. Neither the con- 
terít nor the text of Section 3 (3) and 
the proviso thereto lends support to this 
contentions As a matter of fact, on a fair 
reading of the various requisites which 
have to be satisfied before the Government 
can be subjectively satistied about the mis- 
management of a public trust, it is clear that 
two particular stages are contemplated. The 
first stage envisages a full, fair and adecuate 
opportunity to the trustee or manager Wiere- 
in he is given an opportunity to Jay thread- 
bare his case by producing documents. ac- 
counts and other relevant acceptable evicence 
and also sustain his case by examining wit- 
nesses on his side. Such a comprehensive en- 
quiry which is envisaged in the first stage 
was not availed of by the petitioner because 
he did not want it. In so far as the sezond 
stage in the process is concerned, it is only 
an internal decision to be arrived at by the 
Government who, after considering the re 
ort of the Commissioner, should subjectively 
satisfied that all is not well with the 
charitable endowment. At this stage a second 
opportunity is given to the delinquent to show 
cause against the issue of the notification. 
But, that does not mean that even at the 
second stage, a second full-fledged, detziled, 
open enquiry should be undertaken. ht is, 
after all, the stage when the final authcrity, 
viz., the State Government considers the re 
port of its officer who records the same after 
hearing adequately the parties concerned’ It 
would be idle therefore, to contend that sven 
at the second show cause stage, there -nust 
be a personal hearing of the delinquent trus- 
tee or manager and in the absence of such 
a hearing, the entire process is vitiated. 


5. Kailasam, J., in Shanmugham 
Pillai v. State of Madras, W. P. No. 4518 
of 1965 (Mad) under similar circumstaaces, 
observed as follows— 


“While Section 3 (2) contemplates a full- 
fledged enquiry, Section 3 (3) is limited in 
its scope. ...... 
ing is not contemplated.” 

Ramakrishnan, J, in Venkatarama Iyer v. 
Govt. of Madras, (1967) 2 Mad LJ 543 took 
a similar view and said— 

“The language of Section 3 of the Act 
makes it clear that after the report of tho 
Inspector reaches the Government, the truse 


K. S. Appah v. Abdul Hameed 


At the stage a personal Rear- 


Mad. 133 


tee will have an opportunity of showing 
cause, but that opportunity will not be 
same as an opportunity under Section 3 (2) 
of. facing a full and detailed enquiry”. 
While I agree with the law as interpreted by 
this court earlier, I reiterate that the purpo- 
ses served by the action contemplated in Sec- 
tion 3 (3) and Section 3 (2) are different 
and distinct. Whereas, under Section 3 (2) 
an enquiry has to be compulsorily held and 
the delinquent trustee given an adequate op- 
portunity. Under Section 3 (3) the Govern- 
ment is obliged to base its decision on the 
teport of the enquiry officer rendered under 
Section 3 (2) and the explanation of the 
Trustee and if it is subjectively satisfied 
about the commission or omission of any 
act in relation to any charitable endowment, 
it has the jurisdiction to issue the notification 
under Section 3 (3). That is what has been 
done in the instant case when the challenged 
notice has been given. 


6: The petitioner’s case throughout 
was that the so-called Annadana Chatram is 
private property and that he is the sole pro- 

Tietor of all the lands which are said to be- 
ong to that Chatram and that he was alie- 
nating the properties belonging to it even 
since he came into possession of such pro- 
perties and, above all, he set up and claim- 
ed, adversely to the charity itself, and pro- 
jected a claim in himself, when he submitted 
his objections in the enquiry under Sec- 
tion 3 (2). It is open to the petitioner to 
vindicate his rights, if any, in a regularly ins- 
tituted civil suit, but as matters stand, he 
cannot be said to be aggrieved by the chal- 
lenged notification which ‘was issued by the 
first respondent in its jurisdiction and after 
weighing the material before it. There is, 
therefore, no error of law or any other ap- 
parent error in the order challenged. The 
writ petition fails and is dismissed. Theee 
will be no order as to costs. If the peti- 
tioner as he claims, is in possession of any 
of thé properties of the Annadhana Chat- 
ram, he shall continue to remain in posses- 
sion thereof until a period of three months 
within which time he has to take action if 
he is so inclined and file a snit for the due 
vindication of his rights. Thereafter the 
notification shall operate on its own foree 
subject to any orders of the civil court. 

. Petition dismissed. 
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KAILASAM, J. 


K. Shanmugha Appah, Petition% v. 
S. S. Abdul Hameed, Respondent. _ 

Civil Revn. Petn. No. 2556 of 1971, Dj- 
18-9-1972. ; 

(A) Madras Buildings (Leäse and René 
Control) Act (18 of 1960), Section 16 (8)-— 
Eviction of tenants — The requirements of 
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Section 10 (8) are not applicable to a co- 
owmer-landlord. (K-Ref:— Section 2 (6). 
(ara 3) 
A co-owner manager of a rented house, 
who receives rent on his own behalf and on 
behalf of other co-owners-landlords, is not 
a mere agent and hence he can apply for 
eviction of the tenant without obtaining the 
written consent as required by Section 10 (8) 
of the Act. Provision under the sub-section 
(8) applies only to the class of persons re- 
ceiving rent of a building merely as an agent 
and does not include the class of persons 
mentioned in the definition of ‘Landlord’ in 
Section 2 (6) who receive rent on behalf of 
themselves and on behalf of others as well. 
. (Paras 3, 4) 
() Madras Buildings (Lease and Rent 
Control) Act (18 of 1960), Section 25 — Re- 
vision — Finding of fact. 
A finding of fact by the appellate Court, 
cannot be disturbed in revision. 
(Para 5) 


- G. Natarajan, for Petitioner; M. S. Ab- 
dul Azeez and K. K. M. Mohamed Yaseon, 
for Respondent. 

ORDER:— The tenant is the peti- 
tioner herein. The landlord applied for evic- 
tion on the ground that the premises was 
Tequired for the purpose of demolition and 
reconstruction. The Trial Court beld ‘that 
the petitioner before the Rent Controller is 
not competent to maintain the petition as he 
is one of the joint co-owners and dismissed, 
it. On appeal, the appellate court held that 
the petition is maintainable and ordered a 
remand to the Rent Controller for disposal, 
on merits. This petition is filed by the tenant 
against the said order of remand. 

2. The father of the respondent herein 
had settled the house property on the respon- 
-dent herein and his three brothers, by means of 
a settlement deed dated 14-7-1966. The re- 
szpondent was named as the manager. The 
father also directed the tenant to pay the 
rent to the eldest ‘of the four sons, namely, 
the respondent herein, who was in manage- 
mont of the property. In the petition it was 
also alleged that the building is old and in 
a dilapidated condition and portions of the 
‘roofing are in such a bad state that they 
are likely to fall down any time and is thus 
a danger to the safety of the occupants. The 
landlord further stated that he required the 
building to pull it down and put up a new 
structure on new and modern lines to 
make the building more useful and profi- 
table to the respondent herein and bis 
brothers on whom the property had 
been settled. In the counter statement, 
the tenant raised the objection that the peti- 
tion is not maintainable, as on his own 
showing, the petitioner before the Rent Con- 
troller was only a co-owner along with his 
three other brothers. He did not controvert 
the statement of the landlord that the 
demolition and reconstruction was for the 
benefit of himself and his brothers. It, is 
also not in dispute that the tenant attorned 
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the tenancy to the petitioner before the 
Rent Controller (landlord) and was pay- 
ing rent to him. On the facts, the question 
arises whether the petitioner before the 
Rent Controller could maintain the applica- 
tion for eviction of the tenant on the ground ' 
of requirement for himself and his brothera 
for the purpose of demolition and reconstruc- 
tion. = 

3. The definition of the word ‘land- 
lord’ in Section 2 (6) of the Madras Build- 
ings (Lease and Rent Control) Act, 1960 
may be extracted— 

“Vandlord’ includes the person who is 
receiving or is entitled to receive the rent 
of a building, whether on his own account 
or on account or on behalf of another or 
on behalf of himself and others or as an 
agent, trustee, executor, administrator, recei- 
ver or guardian or who would so receive the 
tent or be entitled to receive the rent, if 
the building were let to a tenant”, 

Section 10 (8) of the Act says: 

“Notwithstanding anything contained in 
this section no person who is receiving or 
is entitled to receive the rent of a building 
merely as an agent of the landlord shall, ex- 
cept with the previous written consent of 
the landlord, be entitled to apply for the 
eviction of a tenant”. 

Section 10 (8) imposes a restriction on a 
kind of persons who are included within the 
definition of the word ‘landlord’. In the 
case of such class of persons included in 
Section 10 (8) a petition for eviction can 
only be filed with the previous written con- 


sent of the landlord. Now the contention on 


behalf of the tenant is that sub-section (8) 
would include all persons who receive rent 
or are entitled to receive rent on their behalf 
as well as on behalf of others, i.e., sub-section 
(8) would be applicable to persons who 
may be co-owners that are collecting rents 
on behalf of other co-owners as well, for, 
the contention runs, that so far as the 
collection of rent on behalf of the other co- 
owners is concerned, it is only in his autho- 
rity as an agent. In order to understand as 
to what classes of the landlords 
mentioned in the definition are excluded in 
sub-section (8), it is necessary to Jook into 
the definition of ‘landlord’. There are seve- 
ral classes of persons included in the defini- 
tion. It includes persons who are receiving 
the rent of a building, who are entitled to 
receive rent of the building, whether such 
Teceipt of rent or right to receive rent is 
on their own behalf or on behalf of others 
or on their own account or on others’ ac- 
count. It also includes an agent, a trustee, 
executor, administrator, receiver or guardian 
or any person who receives rent so entitled 
to receive the rent of the building Iet to a 
tenant. Sub-section (8) of Section 10 requires 
the written consent in the case of a person 
who is receiving or is entitled to receive 
the rent of a building merely as an agent 
of the landlord. The use of the word ‘merely’ 
is significant and the class to be excluded 
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is the class of persons who receive or are 
entitled to receive the rent as agents. Accord- 
ing to the definition what is stated is that it. 
includes: the person who is entitled ta re- 
ceive tent whether on his own accourt of 
on behalf of another or on behalf of him- 
self and others. It also includes persons who 
are receiving or entitled to receive the rent 
as agents and that, though, persons wh) re 
ceive the rent on their own account of on 
behalf of any other or on behalf of them- 
selves and others would, in a sense, b> re 
ceiving rent on behalf of others as agent, 
that class is not excluded under Sec. iC (8). 
But the only class that is excluded is the 
class of persons receiving or who are 
entitled to receive the rent as agents. In 
other words, this sub-section is applizable 
only to the class of perscns covered br the 
words ‘or as agent’ in the definition of 
‘landlord’. The other class of ‘persons vould 
not fall within Section 10 (8), and as such, 
written consent of the landlord would not 
be required. In the case of persons who are 
receiving rent on behalf of themselves cr on 
behalf of any others or on behalf of them- 
selves and others and who are mentioned in 
the definition of ‘landlord’ the Court is not 
required to insist on the previous’ witten 
consent of the landlord. It will be open to 
the Court to satisfy itself that the person 
making the application is making it or be- 
half of others receiving rent from ther- 
materials placed before it. In this view, so 
far as the present petition is concerned, as 
the landlord does not fall within the cate- 
gory covered by Section 10 (8), previous 
written consent of persons is not mandetory. 


4 The question next arises whe- 
her the petition is on behalf of the ther 
landlords also. As already pointed out, in 
executed by the father in 
favour of the four sons, the father has stated 
that the eldest son, the respondent herein 
will be in management, The father also 







as well. In the result I find that this peti- 
tion gf the landlord is maintainable. 


5. The lower appellate court found 
that the settlement deed executed by the 
father is not sham and nominal one. This 


finding cannot be disturbed. In the vesult 
the order of the lower appellate cour: re- 
manding the petition to the Rent Controller 
for disposal on merits is right and this revi- 
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sion petition is dismissed. No order as to 
costs, : are 
Revision dismissed. 
et 


AIR 1974 MADRAS 135 (V 61 C 43) 
ISMAIL AND PALANISWAMY, J. 
M/s. Pals Theatres and others, Ap- 
pellants v. B. Abdul Gafoor Sahib aad 
others, Respondents. - 
Original Side App. No. 40 of 1972, 
D/- 8-9-1972, against judgment and dscree 
CG. S. No. 99 of 


of N. S. Ramaswami, J., in 
1970 D/- 21-7-1972. 

(A) Houses and Rents — Madras Build- 
ings (Lease and Rent Conirol) Act (1969), 
Section 2 (2) — “Building? — Lease of @ 
cinema theatre with all equipments for cx- 
hibition of films — Not á lease of a 
“building” but would be 2-lease in respect 
of a going concern. 


Express purpose of the lease to enable 
the lessee to carry on the business of cine- 
matograph exhibition, subject-matter of the 
lease consisting of all the machineries re- 
quired for running the cinematograph ex- 
hibition along with the building, use of the 
theatre for film exhibition at the time of the 
lease, undertakings by the lessee (i) to pay 
licence fees (ii) to observe all rules and re- 
gulations of film exhibifion and (iii) to use 
the properties only for film exhibition, all 
these circumstances lead to the conclusion 
that the subject-matter of the lease was the 
cinema business as a going concern and not 
merely the “building” so as to fall within 
the purview of the Act. 1949-2 MLJ 694 
and 1969-J-MLJ 153 and 1960-2-MLJ 50 
and AIR 1965 SC 716, Rel. on; W. Ps. 1640 
and 1641 of 1968 held as obiter. 

: (Paras 4 & 10) 

(B) Houses and Rents — Madras Build- 

(Lease and Rent Control) Act (1960), 
Section 3 (5) — Notice of vacancy under — 
Expression ‘building and the fixtures and 
fittings in or on the bailding” in — Carnot 
be deemed to enlarge the scope of “building” 
as defined in Section 2 (2). — (Expression 
only clarifies “building” used in Section 3 
(3) — Editor) s 

Expression refers only to fittings and 

in the nature of essential amenities 
for buildings let for residential/non-residen- 
tial purposes; it does not include fixtures 
and fittings that are not “amenities” and 
which therefore cannot (under other provi- 
sions of the Act) be taken into considera- 
tion for purposes of calculating the fair rent. 
(of premises required for purposes, or 
Government servants, specified in Sec. 3 (3)) 


(irrespective of Section 3 (5)) “Build- 
ing” as defined in Section 2 (2) includes 
such fittings and fixtures as are “amenities” 
for residential/non-residential letting. W. Ps. 
1640 & 1641 of 1968 held obiter; 1969-I- 
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MLI 153, Relied on; AIR 1953 Sau 113; AIR 
1966 Kerala 244, AIR 1971 AP 156 (FB), 
AIR 1953 Cal 149, 68.CWN 1136, Distin- 


guished . 
(Paras 7, 8, 9, 14, 15) 
(C) Madras Buildings (Lease and Rent 
Control) Rules (1961), Rules 10 & 13 — 
Allowance made for amenities enumerating 
fittings and fixtures under — Do not 2nd, be- 
img part of subordinate legislation. cannot 
enlarge scope of Section 2 (2) of the Act — 
(These rules are for purposes of fixation of 
fair rent under Section 4). 
` (Paras 7, 8) 


K. Venkataramani, S. B. Mani, V. 
Subramanian and S. V. Jayaraman, for Ap- 
pellant: K. Parasaran and S. Raghavan, 
for Respondents. : 


PALANISWAMY, J. :— The only 
point that arises for determination in this ap- 
peal filed by the defendants (the first de- 
fendant being a firm of which the 
partners are defendants 2 and 3) is 
whether the suit properties which the ap- 
pellants took on lease under Ex. P-1 on 
18-10-1960 are ‘buildings -within the mean- 
ing of the Madras Buildings (Lease and Rent 
Control) Act, 1960. (Madras Act 18 of 1960) 
(hereinafter referred to as the Act). The 
suit properties consist of two thestree. One 
is called Noorjahan Talkies situated in Saida- 
pet and the other is called Janate Talkies 
situated in Pallavaram. These two theatres 
originally belonged to one Batcha Sahib, 
who died on 25-8-1960, leaving his widow 
-Amina Bi, son Abdul Gafoor (first plaintiff) 
and two daugbtere Noorjahan Begum and 
Bibi Jan (plaintiffs 4 and 5). 
Was using the theatres for exhibiting films 
and after his death his heirs continued to 
use them likewise. The defendants obtain- 
ed a lease of the suit properties from the 
aforesaid heirs of Batcha Sahib ‘on 18-10- 
1960. The period of lease was five years 
with option for the lessees te obtain a rene- 
wal for three years. After the death of Amina 
Bi, disputes arose between the other heirs of 
Batcha Sahib. which led to the institution of 
C. S. 1 of 196! on the file of this court. 
That suit ended in a compromise decrees 
under which the first plaintiff is given Noor- 
jahan Talkies and plaintiffs 4 and 5 have 
been given Janata Talkies for their shares. 
In that suit, the present first plaintiff and the 
husbands of plaintiffs 4 and 5, who- are res- 
pectively plaintiffs 3 and 2 in this suit, weére 
appointed joint receivers. Alleging that the 
period of lease had expired and that in spite 
of notice demanding possession, the defen- 
dants were continuing in possession and were 
refusing to surrender possession, the plaintiffs 
laid the suit for possession and other re- 
liefs. The defendants contended inter alia 
that the lease was in respect of a building 
within the meaning of the Act and that 
even though the period of lease had expir- 
ed, they were not liable to be evicted. That 
was the substantial defence which the trial 
court was called upon to decide. The trial 
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Judge found that the transaction between 
the parties was a lease in respect of going 
concerns of the cinema theatres and waz 
not in respect of buildings and that, as such, 
the plaintiffs were entitled to a decree for 
possession. that view. the trial Judge 
granted a decree for possession with a fur- 
ther direction for determination of the 
quantum of damages for use and occupation 
from the date of the termination of the 
lease in a separate application. Hence this 
appeal, 


2. Mr. Venketaramani, appearing for 
the appellants, contended that the view of 
the trial Judge that the lease was not in 
respect of buildings but was in respect of 
going concerns is not warranted by the terms 
of the lease deed. that the lease was in 
respect of properties which have been des- 
cribed as premises with machineries, fit- 
tings, fixtures. etc. and that, as such, the lease 
is in respect of buildings within the mean- 
ing of the Act. His further argument was 
that the reference in the lease deed to pro- 
jectors, amplifiers and other cinema equip- 
ments does not: make the lease any the less 
a lease of the buildings, that those items, 
though specifically described in the lease 
deed, are mere fittings and fixtures which 
form part of the buildings and that, there- 
fore, the lease was only in respect . of 
buildings. i argument did not find 
favour with the trial Judge, who, on a con- 
sideration of the terms of the lease deed, 
held that the lease was in respect of going 
concerns. In coming ~ to that conclusion, 
the trial Judge relied on the decision of a 
Bench of this Court in Raja Chetty v. 
Jagannathadas 1949-2-Mad LJ 694=62 Mad 
LW 860 = (AIR 1950 Mad 284) 
in which it was held that a lease 
of a talkie house with everything that is 
Necessary to run cinema shows would not 
be a lease in respect of a building. Mr. 
Venkataramani, appearing for the appellants, 
contended that the said decision is not ap- 
plicable to the facts of this case and that 
decision was given: with reference to the 
definition of ‘building’ occurring in the Mad- 
ras Buildings (Lease and Rent Control) Act 
1946 (Madras Act 15 of 1946) and that 
slifferent considerations arise in examining 
the nature of the lease in the instant case, 
which, according to the counsel, should be 
determined with reference ‘to the relevant . 
provisions of the present Act. i 


3. Before adverting to the question 
whether the decision in 1949-2-Mad LJ 694 
= 62 Mad LW 860 = (AIR 1950 Mad 
284), applies to the facts of this case, it is 
necessary to refer to the relevant provi- 
sions of the lease deed, Ex. P. 1, dated 
18-10-1960. The lessors: are declared as the- 
absolute owners of “the entire property 
known ‘as Noorjahan talkies with a cinema 
theatre, superstructure with machineries and 
fittings and fixtures, more particularly des- 
cribed as item 1 in the schedule hereundes 
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woo.” With regard to the other theatre, 
the lease deed says that the lessora are the 


absolute owners of “the cinema theatre. 
‘superstructure thereon known as Janaths. 
aalkies together with the machineries.. fit- 


tings and fixtures, more particularly desc7ib- , 


ed as item 2 in the schedule hereunder". 


“The lease deed states that the lessors 1ad ` 


been carrying op the business of cinemato~ 
graph exhibition under the names of Neor- 
jahan and Janatha talkies in items lard2 
respectively. It is further declared that the 
lessors had agreed to grant lease of the suit 
properties to the lessees “fcr the purpose of 
the lessees carrving on cinematograph ex- 
hibition business therein declaring and assur- 
ing that the said properties are free from 
any encumbrance......... > In the operative 
portion, it is declared that the lessors lezsed 
unto the lessees the two properties, nameky— 


“I. the theatre, superstructure. groind 
and premises known as Noorjahan talkies. 
situate at Saidapet. Madras with the mazhi- 
nery, fittings fixtures and all mater-als, 
more particularly described as item No. I in 
the schedule hereunder......... 


2. the theatre, superstructure, leasel:old 
ground and premises known as Janztha 
talkies situate at Pallavaram, Chingleput 
Dist. together with machinery. fittings 
fixtures and all materials more particularly 
described as item No. 2 in the schedule 
hereunder.” 3 


Item 1 of schedule E describes Noor- 
jaban talkies as consisting of all tbe p ece 
or parcel of land and buildings. cinema con- 
structions, etc. etc. It also gives a list of fix- 
tures, equipment, furnitures. projector, ampli- 
fier, speaker, monitor, screen etc. Similar des- 

. cription is found as regards Janatha talkies 
described as item 2. The lease deed stipulates 
inter“ alia that the lessees should pay the 
monthly rent of Rs. 5850 irfespective of the 
fact whether they carry on the business or 
suspend or altogether stop it for any reeson 
whatsoever and irrespective of the fact whe- 
ther the lessees continue fo occupy the vre- 
mises or not or make use of the equipment 
or not for the entire period of the lease for 
whatever reasons except the termination of 
the lease as provided in the lease deed. The 
lessees undertook to bear, pay and disch:rge 
electric current charges and licence fees re- 
lating to the business of the lessees. They 
also undertook to perform and observe rales 
and regulations of the local bodies, mut ici- 
pal corporation, police, health, fire and 
other authorities and also to observe and 
comply with all statutory provisions rela-ing 
to the cinematograph exhibition. They *ur- 
ther undertook not to use the properties 
for any purpose other than cinematograph 

' exhibition and incidental and allied business. 


The lease deed further provides that 
the lessees should not remove ny 
fixtures or other fittings from the 


leased premises except for the purpose 
of necessary repairs or re-arrangement for 
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theatrical performances. Right was confer- 
red upon the lessees to assign, sublet, oF 
underlet the leased premises of both or eithes 
one of them either in whole or in part with 
the consent of the first plaintiff in addition 
to being entitled to allow screening of pic- 
tures at the theatres, on the basis of pay- 
ment of rental for the premises during the 
period of such screening besides the usual 
screening on percentage basis. - oh 
_ The lessees undertook to surrender pos- 
session of the leased premises together with 
all superstructures. fixtures and fittings form- . 
ing part thereof as per the schedule on the 
expiry of the lease. The lessees undertook 
to pay an advance of Rs. 1,75,000/-, which 
was agreed to be repaid by adjustment as 
provided therein. The terms of the agree- 
ment were that (1) Rs. 25,000/- to be paid 
on the execution of the lease deed and (2) 
Rs. 1,56,000/- to be paid on or before Ist 
November, 1960 after the transfer of the 
licences of both the talkies in favour of 
the lessees. The advance was agreed to be 
adjusted and recovered by the lessees out of 
the monthly renta] throughout the lease pe- 
riod as provided therein. In the first four 
years. the amount to be adjusted out of the 
above advance towards the rental was stipu- 
lated at Rs..3,000/- per month ‘totalling to 
Rs. 3,44,000/-. During the remaining period 
of the lease, the amount was stipulated at 
Rs. 2.500/- per month totalling to Rupees 
30,000/-. The balance of Rs. 1.000/- was 
agreed to be paid by the lessors to the lessees 
upon the expiry of the lease period. The 
lessors further undertook to get the transfer 
of the licence issued by the Collector to the 
lessors in favour of the lessees in respect of 


. both the talkies. They furthey undertook to 


have the leased premises, machineries and 
fittings insured to cover risks. Liability was 
cast upon the lessors to carry out annual 
distempering and white-washing and repair- 
ing thc’ leased premises. Right was confer- 
red upon the lessees, at any time if it became 
necessary, to do any repair to the projectors, 
machineries, fittings, furniture, screen and 
equipments after giving intimation to the les- 
sors and at the cost of the lessors. The lease 
deed also provided that on the expiry of the 
lease period, the lessors shall be entitled to 
take possession of the equipments and mate- 
rials covered by the document on payment 


of the balance of the advance amount due 
to the lessees. 


4. We have referred in detail to the 
relevant provisions in the lease deed, as the 
essential question that arises for considera- 


‘tion is, what exactly was the subject-matter 


of the lease? In other words, the question 
is, was the subject-matter of the lease a 
building with other things considered as 
mere incidental to the use of the building 
or was the subject-matter of the lease the 
going cinema theatres as such, with alt the 
necessary equipments with the buildings for 
continuing the business as was being done 
at the time of the lease? On a considera- 
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tion of all the relevant terms of the lease 
deed, we have no doubt in holding, agree- 
ing with the trial Judge, that the lease was 
in respect of going concerns of two fully 
uipped theatres. Here are our reasons: 

(i) At the time of the lease. the two 
theatres were being used as exhibition of 
fil . 
























ms; 

(ii) The licences in respect of the two 
theatres were in force and the Jessors agreed 
to get a transfer of the licences in favour of 
the lessees; 

(iii) Out of the advance of Rs. 1,75,000/-, 
a sum of Rs. 1,50,000/- was agreed to be 
paid by the Jessees only after the transfer of 
the licences in their names; 

(iv) The express purpose of the Jease 
was to enable the lessees to carry on the 
business of cinematograph exhibition; 

(v) The subject-matter of the demise 
consisted of the buildings, projectors, ampli- 
fiers, speakers, monitors, screens, furnitures 
all other things necessary for carrying 
on the cinematograph exhibition; . 

(vi) The lessees undertook to pay the 
rent even if they did not carry on the busi- 
ness of cinematograph exhibition; 

(vii) The lessees undertook to pay the 
licence fees relating to the business of cine- 
atograph exhibition; 

(viii) The lessees undertook to perform 
and observe all rules and regulations relating 
to cinematograph exhibition; ; 
~ (ix) The lessees undertook not to use 

properties for any purpose other than 

cinematograph exhibition and incidental and 
allied business; 
(x) The lessees were given right to re- 
pair the projectors, machines etc., at the cost 
of the Jessors after notice to them. The- 
broad features, in our opinion, establish be- 
yond any doubt that the subject-matter of 
the lease was the cinema business as a going 
ncern and-it was not merely the building. 


5. Mr. Venkataramani, appearing for 
the defendants-appellants, contended that, 
after the defendants obtained the lease, they 
were at liberty to employ persons of their 
own choice in running the cinematograph 
exhibition and that, therefore, it cannot be 
said that the lease is in respect of a going 


concern. He also contended that, 
though, at the time of the leas, 
the licences “obtained by the  lessors 


were in force and the lessors agreed to get 
a transfer of those licences in'favour of the 
lessees. the subsequent licences were to be 
obtained only by the lessees and that circum- 
stance cannot fit in with the case that the 
lease is in respect of a going concern. He 
further contended that the Jease deed does 
not state in express terms that what was 
leased was a going concern. Relying upon 
the foregoing circumstances. the counsel .con- 
tended that the finding should be that what 
was leased was a building. We are unable 
to attach any significance to any of the. cir- 
cumstances, either taken singly or cumula- 


hively. veel 3 
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The fact that the lessees were entitled 
to employ men of their own choice for run- 
ning the business does not in any way mili- 
tate against the view that the lease was in 
respect of a going concern. It is true that 
after the expiry of the licences which were 
current at the time of the lease, the lessees 
were to obtain licences for continuing the 
business. That circumstance cannot militate 
against the view that the lease was in res- 
pect of a going concern, for, under the 
Madras Cinemas - (Regulation) Act, 1955, 
the licence is personal to the person to whom 
it is granted and no transfer or assignment 
thereof, whether absolute or by way of 
security or otherwise, shall be valid unless 
approved in writing by the licencing autho- 
Tity. It is because of this that the lease deed 
in question expressly stated that the lessors 
should get the licences that were then 
current, transferred to the names of . the 
lessee. After the lessees entered upon posses- 
sion and commenced business, it. was their 
duty to get the licences which could be only 
in their names. But from that circumstance, 
it cannot be said that the subject-matter of 
the lease was not the going concern. The 
fact that the lease deed does not expressly 
say that the lease was in respect of a going 
concem is of little significance, for, we have 
to find out the terms of the contract from 
the document read as a whole and the ab- 
sence of a specific recital that the lease was 
in respect of a going concern would not take 
away the inference which legitimately flows 
from a reading of all the terms. 


6. The counsel for the appellants 
contended that the trial Judge was wrong in 
relying upon the decision of a Bench of 
this court in 1949-2 Mad LJ 694 (AIR 
1950 Mad 284). In that case, as in the in- 
stant case, the subject-matter of the Jease con- 
sisted of all the machineries required'for run- 
ning the cinematograph exhibition along with 
the building in which they were located. The 
lessors took out an application before the 
Rent Controller for eviction on the ground 
that the lessees had committed default in 
payment of rent. The lessees contended that 
the petition was not maintainable and that 
they were not liable to be evicted. The 
Rent Controller dismissed the application on 
the ground that there was no default. But 
the appellate authority held that there was 
default and that the application was main- 
tainable. and allowed the appeal. The lessees 
moved this Court under Article 226 of the 
Constitution to quash the order of that au- 
thority. Rajamannar. C. J., speaking for the 
court analysed the relevant provisions of tha 
lease deed and observed— 


= 


“Here is a lease of a talkie house with 
everything that is necessary to run cinema 
shows, To split up such a composite lease 
as this into separate contracts of lease and 
hire is to destroy it altogether.” 


In that case, much stress was laid upon the 
Provisions of the lease deed which split up 


+ 


” 
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the monthly rent, certain amount for the 
ground and certain amount for furniture and 
yet certain amount for talkie equipment, ina- 
chinery etc. It was contended that from 
that provision it followed that the lease was 
in respect of a building. Rejecting this argu- 
ment, the learned Chief Justice observed— 


“We have no hesitation in holding that 

this splitting is purely notional and nom r 
and intended probably for purposes rela-ing 
to the Municipal assessment and other ex- 
traneous considerations.” 
In the result, the writ petitions were allowed 
holding that the lease was not merely in res- 
pect of the building but was in respect of 
the cinema theatre with all equipments for 
the exhibition of films and as such the trans- 
action would fall outside. the purview of th: 
Rent Control Act. p 


7. Mr. Venkataramani, appearing for 
the appellants, contends that the said ceci- 
sion of the Bench was given with reference 
to the definition of ‘building’ as found in the 
Madras Buildings (Lease and Rent Control) 
Act, 1946 (Madras Act 15 of 1946), hat 
what we are concerned with in this cas» is 
the 1960 Act and that, therefore, diffe-ent 
considerations arise. The decision in Eaja 
Chetty’s case; 1949-2 Mad LJ 694 = (AIR 
1950 Mad 284), was given on 16-9-1949 at a 
time when Madras Act 15 of 1946 was in 
force. This Act was repealed by the Madras 
Buildings (Lease and Rent Control) Act, 1949 
(Madras Act 25 of 1949 which came into 
force on, 14-12-1949). The definition of the 
word ‘building’ in the 1946 Act and in the 
1949 Act and in the present Act is the same, 
and it reads— 


“ ‘Building’ means any building or hut 
or part of a building or hut, let or to be let 
separately for a residential or non-residential 
purposes and includes — (a) the garden, 
grounds, and out-houses if any appurterant 
to such building, hut or part of such building 
or hut and let or to be Jet along with such 
building, or hut, 

(b) any furniture supplied by the lend- 
lord for use in such building or hut or vart 
of a building or hut, but does not inclice a 
room in a hotel or boarding house.” 
Though the definition continues to be ths 
same right through. Mr. Venkataramani re- 
- lied upon sub-section (5) of Section 3 of the 
1960 Act which deals with notice of vacancy. 
That sub-section reads (omitting unneces- 
sary portions):— 

“If the- building is required for any of 
the purposes, or for-occupation by any of 


the officers specified in sub-section (3), the- 


landlord shall deliver possession of the build- 
ing and the fixtures and fittings in or on the 
buildings, in good tenantable repair and con- 
dition, to'the authorised officer......... z 

Placing considerable reliance upon the ex- 
pression ‘the fixtures and fittings in or on the 
buildings’ Mr. Venkataramani contended -hat 
a similar expression was not found in the 
earlier enactments and that, therefore, while 
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the Legislature enacted the 1960 Act, it 
should be deemed that it intended to enlarge 
the scope of the definition of the word 
‘building’, though the definition as such, was 
allowed to remain as before, and that there- 
fore, we should draw the inference that the 
building should be taken as including all 
kinds of fixtures and fittings in or on the 


` building. 


-To support this argument he referred to 
the Madras Buildings (Lease and Rent Con- 
trol) Rules, 1963, framed by the State Gov- 
ernment by virtue of the powers conferred 
upon them under Section 34 of the Act. The 
learned counsel drew our attention to Rule 10 
dealing with allowances to be made for ame- 
nities in respect of residential buildings, and 
Rule 13 dealing with allowances to be made 
for amenities in respect of non-residential 
buildings. Under these rules, various items 
are set out such as air-conditioning, lifts, elec- 
tric fans, ventilators, flush outs, tube lights 
etc. etc. The counsel wanted us to hold that 
reading these rules along with sub-section (5) 
of Section 3 it would reasonably follow that 
the building as defined in the Act includes 
all fixtures and fittings in or on the buildings, 
irrespective of their nature. For two reasons 
we are unable to accept this argument. First- 
ly, the rules were framed by the State Gov- 
ernment by virtue of the rule-making power 
conferred on them by the Act. A subordi- 
nate legislation made by an authority to whom 
power is delegated under a statute for the 
purpose cannot be applied either to enlarge 
or restrict the scope of any provision of the 
statute itself. ‘Secondly, the rules in question. 
were framed in 1961, whereas the lease in 
the instant case came into existence even in 
1960. Such rules cannot be invoked to con- 
strue the nature of the lease. 


Mr. Venkataramani relied on the deci- 
sion of Ramamurti, J., in M/s. Ishardas 
Sahni and Bros. v. Rajeswara Rao, 1968-2 
Mad LJ 233. In that case, the lease deed 
inter alia stated that the lessees took a talkie 
equipment belonging to the Jessors so that 
they could use it as a ‘standby’. In other 
words, the intention was that the lessees 
could use the talkie equipments if they, want- 
ed. The learned Judge, after an elaborate 
reference to the rules framed under the Act 
and certain decisions, held that the lease 
was only in respect of a building notwithstand- 
ing that the lease included talkie equipment, 
belonging to the lessors. This decision, 
which was taken in appeal, has been set 
aside by consent of the parties, and we are 
told that the matter was remanded for fresh 
trial. In that view, it is unnecessary for us 
to consider the correctness or otherwise of 
the decision of the learned Judge. More- 
over, it may also be pointed out that even 
this decision does not hold that the decision 
in Raja Chetty’s case 1949-2 Mad LJ 694 = 
(AIR 1950 Mad 284) is no longer good law 
under the 1960 Act. 


Mr. Venkataramani next drew our atten- 
tion to a decision of Venkataraman and 
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Ramamurti, JJ.. in W. P. Nos. 1640 and 
1641 of 1968 (Mad), K. Kuppuswami Goun- 
der v. Board of Revenue, represented by the 
Commissioner of Land Revenue and Food 
Production,. Madras, - in which the learned 
Judges have rendered separate judgments. .No 
doubt, there are certain observations by the 
learned Judges which support the contention 
of Mr. Venkataramani. But in that case, 
lease deed did not provide that the talkie 
equipments belonging to the lessors were also 
the subject-matter of the lease. On the 
other hand, the lease deed expressly stipulated 
that the projector and all other connected 
machineries should be provided only by the 
Jessees. Therefore, that was a case of a lease 
of a theatre building without the talkie equip- 
ments. Venkataraman, J., after referring to 
this aspect, observed— 


“Even if the projector and the connect- 

ed machinery had belonged to the lessor and 
was part of the lease, the question may still 
remain whether it would make any differ- 
ence to the dominant intention and I, for my 
part, reserve 
till a concrete case arises.” 
Notwithstanding this caution, the learned 
Judge proceeded to consider as if the case be- 
fore him called for examination of the ques- 
tion which the learned Judge reserved for 
consideration in an appropriate case, and 
after exhaustive. reference to case law, and 
certain provisions in the rules, observed that 
the definition of the word ‘building’ was only 
an inclusive definition and not an exclusive 
definition and that therefore, even though 
the fixtures and fittings are not expressly re- 
ferred to in the definition, it should be taken 
that they also form part of the definition of 
the word ‘building’. Ramamurti, J., also 
has expressed a similar view. 


But, as we have already pointed out, that 
question did not arise for consideration be- 
fore the learned Judges, as in that case the 
projector and connected machineries did not 
belong to the lessors. Therefore, the ques- 
tion as to whether the word ‘building’ includ- 
ed projector and connected machineries did 
mot arise for consideration, We may also 
point out that Venkataraman, J., after refer- 
ring to Raja Chetty’ case 1949-2 Mad LIJ 
694 = (AIR 1950 Mad 284), did not express 
his view that it was no longer good law. 
Ramamurti, J., for his part, also has not 
said that Raja Chetty’s case, is no longer 
good law. On the other hand, the learned 
Judge has attempted to distinguish that case 
from the facts of the case before him. The 
decision in Raja Chetty’s case was a Bench 
decision and it was binding upon the learn- 
ed Judges. The observations of the two 
learned Judges on the question whether the 
word ‘building’ would include fixtures and fit- 
tings irrespective of the question whether 
they are in the nature of amenities or not 
lare only obiter. i 


8. What was the intention of the 
Legislature in referring to “fixtures and fit- 


Pals Theatres v. B. Abdul Gafoor (Palaniswamy J.) 


consideration of the question - 


ALR 


tings in or on the building” in sub-section (5) 
of Section 3 of the 1960 Act? Did the Legis- 
lature intend to enlarge the scope of the de- 
finition by use of that expression so as to 
mean that building would include all fixtures 
and fittings irrespective of their nature? As 
we have already pointed out, a similar ex- 
pression was not found in the earlier Acts. 
In the notes on clauses appended to L. A 
Bill 20 of 1959, which later became the pre- 
sent 1960 Act, it is observed— 


“Some practical difficulties have occur- 
red in the administration of the provisions. of 
the said sub-section owing to the dilatory and 
preventive tactics which certain landlords 
employ to circumvent the provisions of the 
Act. Therefore, provision has also been 
made for — (1) the landlord to deliver posses- 
sion of the building with fixtures and fittings 
thereon and in good tenantable repair and 
nae to the authorised officer or the al- 
ottee.” 


It is important to note in this connection 
that we do not find a similar reference to 
fixtures and fittings in any other section of 
the Act. Section 15 confers right upon the 
tenant to reoccupy the building after repairs 
are carried out to the building taken posses- | 
sion of by the landlord under Section 14, - 
That section enables the tenant to recover 

possession of the ‘building’? on the original 

terms and conditions, It does not refer to - 
fixture and fittings which should have been 

in the building at the time when the land- 

lord took possessior: from the tenant for the’ 
purpose of carrying out repairs. Section 16 

confers right upon the tenant to occupy a 

building taken -possession of by the landlord 

for the purpose of demolition and construc- 

tion of a building upon the site. If the 

landlord does not carry out the under- 

taking given as required under sub-section (2) 

of Section 14, in that case also, the tenant 

is entitled to be put in possession of the 

‘building’ on the criginal terms and condi- 

tions. As in the case of Section 15, Seo- 

tion 16 also does not make any reference 

to fixtures and fittings which should have 

been in the building at the time when the 

landlord took possession. 


The solitary reference to fixtures and fit- 
tings found in sub-section (5) of Section 3/ 
was obviously intended to avoid a possible 
contention of an unwilling landlord tha 
ordinary amenities such as electric fittings, 
sanitary fittings ete, found in the building, 
do not form part of the building as they 
are not expressly referred to in the definition: 
of the word ‘building’. We are of the opin- 
jon that the word ‘building’ as defined i 
the Act does not merely mean the four w 
and the roof. A building is one that is 
capable of being separately let for residenti 
or non-residential purposes. . Ordinary ame- 
nities, such as, electric fittings, and sanitary 
fixtures. are essential for the use of the resi- 
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Section 4 of the Act lays down the cri- 
teria for fixation of fair rent. Among other 
ings that sub-section says that in calculat- 
ing the total cost, the cost of such other 








deration in calculating the cost of the build- 
But the Legislature has fixed a maxi- 
mum upon the cost of such amenities In 
the case of residential buildings such. <llow- 
ances shall not exceed ten per cent o?-the 
cost of the construction, whereas in the case 
of non-residential buildings, such allowances 
shall not exceed' 25 per cent of the ccst of 
the construction. We can easily imag ne a 
case where the cost of the constructicn of 
` a mere cinema theatre may be in terms of 
a few thousand rupees, whereas the ccst of 
projectors, speakers ete., would be in tke re- 
gion of several thousands. 


It could not have been the intention 
of the Legislature that even such costly 
things should be classified under the cate- 
gory of amenities, for, the legislature has 
fixed a maximum that cculd be allowed in 
the-calculation of the total cost of the cons- 
truction. That is, in ouz view, a ‘sure indi- 
cation of the intention of the Legiskture 
that where the lease consists of machineries, 
they cannot be taken as amenities foz the 
purpose of calculating the fair rent. In our 
view, the Legislature, while referring ta ‘fix- 
tures and fittings in or on the buildings” oc- 
curring in sub-section (5) of Section = ob- 
viously meant only the fittings and fixtures 
in the nature of amenities, and not all types 
of fixtures and fittings, irrespective of their 
nature. In this connection, we may point 
out that Natesan, J., has taken a similar view 
in Nanda Rao v. Lakshmanasami Mucaliar, 
1969-1 Mad LJ 153, whereas learned Sudge 
has observed at p. 159: 


“As the cost of amenities, which include 

fittings and fixtures, forms a constituent of 
and makes up the total cost of a contcolled 
building, it is a proper inference that a build- 
ing as contemplated under the Act would 
include fittings and fixtures of the type re- 
ferred to as amenities.” : 
In that case, the lease did not includ the 
cinema equipment, After referring to certain 
authorities, the learned Judge observed at 
page 162— 


“In the case of a composite lease, where 
a substantial part of the rent goes in hre of 
machinery and plant and act cannot apply 
what is thereby leased is not a theatre, sim- 
pliciter, but a running cinema business with 
all its accessories, The Act controls and 
regulates only the letting of buildings and 
not transfer of business concerns and run- 
ning business, for periods together wita the 
buildings. The question for consideration in 
each case would be whether what is teased 
ie a theatre building with its normal ad uncts 
as a building constructed to serve as a thea- 
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tre, or something more than a building — 
an equipped cinema house.” , 

We may point out in this connection that 
Ramamurti, J., in 1968-2 Mad LJ 233, con- 
curred with the above decision of Natesan, 
J., and stated that the said decision laid down 
the correct law and ought to be followed. 
He affirmed the concurrence further with 
that view in W. P. Nos. 1640 and 1641 of 
1968 (Mad) already referred to. 

9, In this connection, we may also 
deal with the contention urged by Mr. Ven- 
kataramani, that the definition of ‘building’ 
as found in the Act should be construed to 


. be an inclusive definition and not an exhaus- 


tive definition. To support this argument, he 
referred to the decision of Venkataraman 
and Ramamurti, JJ., in W. P. Nos. 1640 and 
1641 of 1968 (Mad), in° which the learned 
Judges have no doubt expressed the above 
view. But as pointed out earlier, that obser- 
vation is an obiter and the point did not ac- 
tually arise for consideration on the facts of 
that case. The contention that the definition 
of the word ‘building’ as we now find, is 
only an inclusive definition is not warranted 
by the language of the definition. The defi- 
nition uses the words both ‘means’ and ‘in- 
cludes’. How exactly should these words be 
interpreted in understanding the meaning of 
the word ‘building? The following passages 
in Maxwell on the Interpretation of Statutes, 


‘12th Edn. page~270 is useful— 


“Sometimes, it is provided that a word 
shall ‘mean’ ‘what the definition section says 
it sball mean; in this case, the word is ze- 
stricted to the scope indicated in the defini- 
tion section. Sometimes, however, the word 
‘include’ is used ‘in order to enlarge the 
meaning of words or phrases occurring in 
the body of the statute; and when it is so 
cons- 
tued as comprehending, not only such things 
as they signify according to their natural 
import, but also those things which the in- 
terpretation clause declares that they shall 
include. In other words, the word in res- 
pect of which ‘includes’ is used bears both 
its extended statutory meaning and ‘its ordi- 
nary, popular and natural sense whenever 
that would be properly applicable.” 

In Craies on Statute Law, 7th Edn. at page 
213, it is observed: . 

“There are two forms of interpretation 
clause. In one, where the word defined is 
declared to ‘mean’ so and so, the definition 
is explanatory and prima facie restrictive. In 
the other, where the word defined is declar- 
ed to ‘include’ so and so, the definition & 
extensive e.g., ‘sheriff’ includes ‘under-sheriff’. 
Sometimes the definition contains the words 
‘mean and include’ which inevitably raises a 
doubt as to interpretation”. 

In this case, as we have already pointed oit, 
we find both the words ‘means’ and ‘inclu- 
des’. Applying the above interpretation, it 
would follow that so far as the portion of 
the definition of the word ‘building’ to which 


A 


the word ‘means’ is applicable is concerned, 
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it is restrictive with regard to the scope of 
the meaning. So far as that portion of the 
definition covering the word ‘includes’ is 
concerned, it is extensive in the sense that it 
includes not only those things, which are 
building according to the natural import but 
also those things which are declared as in- 
cluded in the definition. In our opinion, bav- 
ing regard ta the definition of the word 
‘building’, it includes such of those fittings 
and fixtures as are in the nature ef ameni- 
ties. 

1@. We have already pointed out that 
the definition of the word ‘buildings’ in the 
present Act is a mere reproduction of the 
definition found in the 1946 Act, and 1949 
Act. The necessity for imposing a control 
on rents and prevention of unreasonable 
eviction of tenants arose during the war pe- 
riod when the State Government issued Rent 
Control Orders in the year 1941. Such orders 
were renewed from time to time with regard 
to residential buildings and non-residential 
buildings and ultimately the Legislature itself 
stepped in and enacted Madras Act 15 of 
1946. That Act, which came into force. on 
1-10-1946, was intended to remain in force 
for two years. But its life was extended 
from time to time by issuing notifications by 
the State Government by virtue of the powes 
conferred on them by the Act itself. That 
Act was replaced by Madras Act 25 of 1949 
which, as originally enacted was to remain in 
force upto 30-9-1951. But by subsequent 
amendments, its life was extended from time 
to time and ultimately the present Act was 
paseed, which itself was declared to be in 
force for a period of fivé years. But even 
the life of this Act is being extended from 
time to time. The Legislature framed the 
definition. of the word ‘building’ in the 1946 
Act and the same definition was repeated in 
the 1949 Act. 


The question arose before this Court in 
1949-2 Mad LI 694 = (AIR 1950 Mad 284), 
as to whether the lease of a cinema theatre 
as such with all equipments necessary for 
running the cinema business inclusive of the 
building, would be a lease of the building 
within the meaning of the Act. This Court 
in that case categorically held that such a 
lease is not a lease of a building and is not 
governed by the provisions-of the Act. An- 
other Bench of this court affirmed the cor- 
Tectness of the decision in Raja Chetty case 
1949-2 Mad LJ 694 = (AIR 1950 Mad 
284) in Om Prakash Gupta v. Commr. of 
Police, 1960-2 Mad LJ 50. It is reasonable 
to presume that the Legislature was fully 
aware of these two decisions when the pre- 
sent Act was enacted. The Legislature has 
not thought it necessary to make any change 
in the definition of the word ‘building’. If it 
was the intention of the Legislature that a 
fully equipped cinema theatre, even if leased 
as a theatre, should come within the purview 
of the Act because a building is also an item 
jof the lease, there was no obstacle for the 
Legislature to give effect to that intention by 
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making suitable change in the definition. But 
the Legislature has not thought it necessary 
to do so. The only inference possible, in the 
circumstances, is that the Legislature has ac- 
cepted the interpretation put by this court 
upon the definition cf ‘building’ as not in- 
cluding the lease of going concern of a 
cinema ‘house which may incidentally include 
the theatre. building as such. This accepted 
view has been followed by the citizens from 
1949 and has not bsen dissented from 


_doubted by any other High Court or Sup- 


reme Court. Our attention has not been 
brought to any circumstance to warrant the 
taking of a different view. 


11. In Uttamchand v. Lalwani, AIR 
1965 SC 716, the Supreme Court had to deal 
with certain provisions of the Madhya Pra- 
desh Accommodation Control Act, 1956. 
The question, was whether the transaction in 
question in that case was a lease of ‘accom- 
modation’ within the meaning of that Act. 
Section 3 (a) of that Act describes ‘accom- 
modation’ as meaning— 

“(x) any land which is not being used 
for cultivation; : À 

(y) any building op part of a building . 
and it includes— 

(1) garden, open land and out-housas, if 
any, appurtenant to sach building or part of 
a building; ` 

(2) any furniture supplied by the land- 
lord for use in such building or part of a 
building; and : 

(3) any fittings affixed to such building 
or part of a building for the more benefi- 
cial enjoyment thereof.” 

12. The subject-matter of the lease in 
that case was a Dal Mill building with fixed 
machinery in sound working order and all 
accessories. On 4 consideration of the terms 
of the lease, the Supreme Court held that 
the factory was not an accommodation with- 
in the meaning of the aforesaid definition 
and was, therefore, outside the purview of 
the Act. The findings of the machinery 
were held not to be fittings which had been 
affixed for the more beneficial enjoyment of 
the building. The Supreme Court has point- 
ed out that the fittings, to which the defini- 
tion refers, are obviously fittings made in the 
building -to afford incidental amenities for 
the person occupying the building and that 
the fittings in the nature of machinery and 
accessories were therefore, not fittings with- 


‘in the meaning of the said definition. After 


arriving at this position, the Supreme Court 
posed this question, namely, what then was 
the. dominant intention of the parties when 
they entered into the transaction? Their Lord- 
ships held that the dominant intention was . 
the use of the building as a Dal Mill and 
that the description of the property as a Dal 
Mill building was not decisive of the mat- 
ter, because even if the intention of the par- 
ties was to let out the mill, the building 
would still have to be described as Dal Mill 
oe Their Lordships observed at page 
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“Tt is not a case where the subjéct-mat- 
ter of the lease is the building, and along 
with the leased building incidentally passes 
the fixture of the machinery in regad to 
‘the mill; in truth, it is the mill which & the 
subject-matter of the lease, and it was be- 
cause the mills was intended to be le. out 
that the building had inevitably to be let out 
along with the ae 

13. Mr. Venkataramani, counse ap- 
pearing for the appellants, when specif:cally 
asked by us, stated that he was not relying 
upon the aforesaid decision of the Supreme 
Court to find out the intention. The coun- 
sel took up this position obviously forz the 
reason that the lease deed in question «lear- 
ly shows that the intention of the parties. was 
to use the property only as a going cizema 
concern and the buildings described im the 
lease deed had to be inevitably let out along 
with the projectors, speakers, etc. In our 
view, the question of intention of the par- 
ties will become relevant only if the -erms 
of the transaction are not clear. Where the 
terms are clear and unambiguous, it is 
needless to examine the intention of the par- 
ties, because, the intention, once thus €X- 
pressed in clear terms, cannot be otherwise. 
Even if we apply the test of intention t> the 
instant -case,- we have no doubt in hclding 
that the intention of the parties was tæ en- 
ter into a transaction of a lease of zoing 
concerns of two theatres, though inevitably. 
the buildings concerned also form part of 
the transaction. 


14. Mr. Venkataramani, appearing 
for the appellants, drew our attenticn to 
certain decisions of the High Cours in 
support of his argument that fixtures and 
fittings like projectors, speakers etc. should 
be deemed to be part of the building and 


that over emphasis should not be laid upon . 


such aspects. In Karsandas v. Karsanji, AIR 
1953 Sau 113, the question that arose for 
consideration was regarding the interpreta- 
tion of Section 5 (8) (b) of the Bombay 
Rents and Hotel and Lodging House Rates 
(Control) Act, 1947. There, the word ‘pre~ 
mises’ was defined as meaning any bulding 
or part of a building let separately other 
than a farm building,. including among other 
things any furniture supplied by the landlord 
for use in such building or part of a build- 
ing and also including any fittings affixed to 
such building or part of a building fo: the 
more beneficial enjoyment thereof. It 
was with reference to that language the 
Court held that the lease of a cinema teatre 
together with furnitures, electric fittings. and 
electric generator, amounted to a lease of 
premises. A Full Bench of the Kerala High 
Court in Govinda v. Kunhilakshmi Anma, 
AIR 1966 Ker 244 (FB). had to consider the 
provisions of Section 2 (1) of the Kerala 
Buildings (Lease and Rent Control) Act, 
1959, as amended by Act 29 of 1961. The 
amendment was made with the declared 
object of including cinema theatre also with- 
in the ambit of the Act. Having regard to 
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that declared object, it was held that the 
transaction in question relating to a cinema 
theatre amounted to a lease of a building 
within the meaning of Section 2 (1). 

The Andhra Pradesh’ High Court had to 


-deal with a similar question of a lease of a 


cinema theatre fully equipped with projector 
and sound equipments, in Md. Jaffar Ali v. 
S. R. Rao, AIR 1971 Andh Pra 156 (FB), 
and the question was whether such a lease 
was a lease of a building within the meaning 
of the Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act, 1960. Undsr 
the definition of the word ‘building’ in that 
Act, among other things, the word ‘build- 
ing’ includes any furniture supplied or any 
fittings affixed by the landlord for use in 
such houses. Having regard to that defini- 
tion, the Full Bench held that the lease was 
in respect of a building. Construing a simi- 
lar provision in West Bengal Premises Rent 
Control (Temporary Provision) Act, 1950, 
the Calcutta High Court took the view in 
Kali Prasad v. Jagadish Pada, AIR 1953 Cal 
149, that where the letting is of a furnished 
and well-equipped cinema show house, it 
would be a lease of premises. The same 
view was taken by that High Court in D. S. 
Jain v. Neghmela Roy, (1964) 68 Cal WN 
1136 in construing a similar provision in 
West Bengal Premises Tenancy Act, 1956. 

15. It would be seen that the afore- 
said decisions were based upon the peculiar 
language of the definition of the word either 
‘building’ or ‘premises’ or ‘accommodation’ as 
the case may be, in which it was explicitly pro- 
vided that those words included furniture, fit- 
tings and affixtures affixed by the landlord for 
use of such building. Even on the plain langu- 
age of the provision it follows that if a cinema 
projector along with the equipments is fixed 
to a building and the building is let out, the 
fixtures or fittings, are for the beneficial ou- 
joyment of the buildings, and naturally such 
a letting would be a letting of a building. 
But, so far as the Madras Act is concerned, 
such a position does not arise, as the langu- 
age of the definition of the word ‘building’ 
does not give room to such interpretation. 
Therefore, none of the foregoing decisions, 
on which Mr. Venkataramani relied, is ef 
any help to the appellants. 

16. After the institution of this suit, 
the plaintiffs approached this court with a 
petition under Article 226 of the Constitu- 
tion questioning the correctness of the grant 
of renewal of C form licences in favour of 
the defendants by the Board of Revenue in 
spite of their objections. The Board of 
Revenue set aside the order of the Collector 
of Chingleput, who refused to grant the rene- 
wal as in his view the defendants had failed 
to prove lawful possession of the cinema 
theatre. The Board, for some reasons, which 
need not be adverted to, took a different 


view and granted renewal. In W. P, No. 
3219 of 1970 (Mad), Abdul Gaffoor Sahib v. 
M/s. Pales Theatres, 


Lessees of Janatha 
Talkies, Madras the plaintiffs questioned the 
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validity of that grant. Ramaprasada Rao, 
J., held that inasmuch as the plaintiffs had 
already availed of an alternative remedy, it 
would not be proper for the court to inter- 
fere with the grant in exercise‘ of its juris- 
diction under Article 226 of the Constitution. 
In that view. the learned Judge dismissed the 
writ petition, but at the same time went into 


the question as to whether the defendants . 


were in lawful possession or in other words 
whether the lease in question was a lease of 
a building within the meaning of the Act or 
Was a composite lease falling outside the pur- 
view of the Act. The learned Judge held 
that the lease was a composite lease and that 
as such the lease was outside the purview 
of the Act. This decision was sought to be 
put against the defendants as operating as 
Tes. judicata. We do not think it necessary 
to go into that question, as we have held on 
merits that the lease is in respect of a going 
concern of a cinema business and is not in 
respect of a building. 

17.. Mr. Parasaran, appearing for the 
plaintiffs, brought to our notice that the 
plaintiffs had also taken up the contention in 
the plaint that if, for any reason, it should 
be held that the provisions of the Act are 
applicable to the transaction ‘in question, the 
Act should ‘be held to be void and inope- 
rative as offending the provisions of the Con- 
stitution. His submission is that if the pro- 
visions of the Act are so construed: as to 
bring within its ambit the transaction in 
question, the Act should be held to be un- 
constitutional as offending Article 19 (1) ( 
and (g) of the Constitution, The argument 
was that the owner of a cinema house is en- 
titled to hold and dispose of his property 
as he likes and that the owner is entitled to 
carry on his business in a way, which ac- 
cording to him, would be to his best advan- 


tage and that to make an enactment which ' 


would compel a person carrying on a cinema 
business never to be able to evict a person 
inducted into possession by a owner for a 
particular period would be an unreasonable 
restriction of his right to carry on his trade 
or business and cannot be justified as a rea- 
sonable restriction in the interest of the 
public. In the view we have taken about the 
nature of the transaction we think it unneces~ 
sary to go into this question. 

18. 
is dismissed with costs. The defendants are 
given two months’ time to vacate. 

x Appeal dismissed. 
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Saraswatbi Sriraman and another, Peti- 
tioners v. Pappi Chetty Raghaviah Chetti’s 
Charities and others, Respondents. 

Civil Revn. Petn. No. 2587 of 1971, DJ- 
4-9-1972, 

Index Note: — (A) 
(Lease and Rent Control Act- (1970), Sec. 
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, purpose, 


In the result, the appeal fails and , 
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tion 2 (8) — “Tenant” does not include son 
living separate at the time of tenant’s death. 
(Para 1) 
Index Note: — (B) Madras Buildings 
{Lease and Rent Control) Act (1970), Sec- 
tion 10 (3) (c) — Additional accommodation 
to be granted under — Is not restricted to 
the nature of user by tenant. 
_ Brief Note: — (B) Contention that since 
the tenants were occupying the premises for 
tesidential purpose and landlord-trust wanted 
additional accommodation for non-residential 
such additional accommodation 
could not be given under this provision, was 
rejected by holding that no such limitation 
was spelled out by the provision. On the 
contrary Section 10 (3) (a) (i) and (iii) made 
it clear that additional accommodation could 
be asked either for residential or for non- 
residential purpose. (1972) 85 Mad LW 364, 
Preferred to 1968-2 Mad LY 315. + (Para 2) 
Index Notes — (C) Madras Buildings 
(Lease and Rent Control) Act (1970), Sec- 
tion 10 (3) (c) — Additional accommodation 
— If landlord’s requirement is genuine, some 


- inconvenience to tenant is not material. 


(Para 3) 
R. S. Venkatachari, R. Dasarathan and 
P. Doraiswami, for Petitioners; P. Venkata- 
swami, C. Sudarsana Srinivasan and P. K. 
Sivasubramaniam, for Respondents. 
` ORDER:— The tenants are the peti- 
tioners. The respondent is a Charity and it 
applied for additional accommodation of 
the premises occupied by the petitioners under 
Section 10 (2) (c) of the Madras Buildings 
(Lease and Rent Control) Act 1970. 
Various legal contentions were raised by 
Mr. R. S. Venkatachari, the learned counsel 
for the petitioners-tenants. He submitted 


` that one of the sons of the original tenant, 


Sri Raman, who died in 1960 is in the Air 
Force and as such he belongs to the essen- 
jal service, and could not be evicted. He 
relied on the definition of the word ‘tenant’ 
in Section 2 (8) which includes the surviving 
spouse, or any son, or daughter, or legal re- 
presentative of a deceased tenant who had 
been living with the tenant in the building 
as a member of the ftenant’s family upto the 
death of the tenant, and submits that the 
clause “who had been living with the tenant 
in the building as a member of-the tenant’s 
family upto the death of the tenant” would 
qualify only as the legal representative and not 
the surviving spouse, or any son, or daughter. 
His contention is that usually in a clause 
like this, the rule of construction would limit 
the qualification to the last clause, that is, 
the legal representative alone. Though some, 
thing could be said in favour of the gram- 
matical construction, the entire context as 
well as the intention of the definition as a 
whole will have to be taken into account. 
In extending the meaning of the word ‘tenant’ 
it is easy to perceive the inclusion of the 
surviving spouse, son or daughter or legal 
tepresentative who had been living with the 
tenant in the building as a member of the 
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tenant’s family upto the death of the tenant; 
but if the son and daughter were separate 
and were not living with a tenant af the 
time of his death, there appears to be no 
reason for including them within the defini- 
tion of the word ‘tenant’. In the cortext, 
therefore, the ‘proper construction would be 
that the extended meaning of ‘tenant’ would 
be applicable to a surviving spouse, son or 
daughter who had been living with the 
tenant at`the time of his death. In this 
view, as admittedly the son who is in essen- 
tial service was not living with the tenant 
at the time of -his death, this contemtion 
will have to fail 7 


2 The second submission of Mr. 
R. S. Venkatachari is that the Trust who 
is the respondent is in occupation of the 
downstairs for non-residential purposes and 
the petitioners-tenants are occupying the up- 
stairs for residential purposes, and there ore, 
additional accommodation under Section 10 
(3) (c) can only be given to the landlord 
when it requires the building for the pur- 
pose for which it is used by the tenants. I 
do not see any such restriction in that clause. 
Section 10 (3) (a) (i) and (iii) makes it clear 
that when a landlord applies to the Control- 
ler for an order directing the tenant to put 
the landlord in possession of the building, 
he can either ask for possession of residen- 
tial building under clause (3) (a) (i) or 10n- 
residential .building under clause 3 (a) (iii) 
and there also, the purpose for which the 
building could be obtained is made spezific, 
while under Section 10 (3) (c), the restric- 
tions that are made applicable to Section “10 
(3) (a) are not insisted as Section 10 (3) (c) 
provides that notwithstanding anything con- 
tained in clause (a), the landlord can apply 
to the controller for an order directing any 
tenant occupying the whole or any. portion 
of the remaining part of the building to put 
the landlord in possession thereof, if he re- 
quired additional accommodation for resi- 
dential- purposes or for purposes of a usi- 
ness which he is carrying on, as the case 
may be. In Section 10 (3) (c); the building 
referred to is the entire building and not the 
building with the restricted meaning ie, in. 
occupation of the tenant alone or of the 
landlord alone. The building in this chuse 
would take in’ the entire building that 6 in 
occupation of the landlord as well as the 
tenant and when the landlord: wants <ddi- 
tional accommodation he may either need it. 
for residential or for non-residential purpo- 
ses as long as it is in the same building. 
Strong reliance was placed on the words ‘as 
the case may be’ as indicating that he can 
apply only for residential -or non-residential 
get eae as referred to in Section 10 (3) (a). 

am not able to accept this contention for 
the words are plain enough. The purpose 
behind the section also appears, to be ob- 
vious that in the case of additional accom- 
modation the landlord is given a little more 
indulgence. On a reading of the sub-section, 
I would prefer the view taken by this court 
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in P. L Kurian v. Govt. of Tamil Nadu, 
(1972) 85 Mad LW 364 rather than the one 
expressed in Govindan v. Rajagopal Nadar, 
1968-2 Mad LJ 315. This point also fails. 
3. It was next contended by the 
learned counsel for the petitioner that the 
hardship that is caused to the tenants out- 
weighs the inconvenience to the landlord and 
urged that the view taken by the Rent Con- 
troller should be accepted rather than that 
of the appellate court. The appellate court 
has given reasons for coming to its conclu- 
sion, namely, that the necessity of the land- 
lord is real and that though there may be 
some inconvenience to the tenants, it cannot 
be said to outweigh the inconvenience caused 
to the landlord. I agree with the view taken 
by the lower appellate court. All the points 
taken by the learned counsel for the peti- 
tioners fail and this petition is dismissed. 


4. Taking into consideration that the 
tenants have been living in the premises for 
over 20 years and there are two school going 
children, the trust itself is generous in grant- 
ing time to the tenants upto 31-3-1973. But 
the learned counsel for the petitioners pleads 
for 15 more days as he says that- the schools 
would close only in April. Time is granted 
till 15-4-1973. The petitioners. tenants will 
contintie to pay the rent regularly as and 
when it falls due. 

Petition dismissed. 
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V. RAMASWAMIYI, J. 
` Madhi Hussain Khan Ashirkhana En- 
dowments and another, Appellants v. Mani- 
vanna Naicker and another, Respondents. 

Second Appeal No. 1580 of 1970, DJ- 
1-9-1972 against order of City Civil J., Mad- 
ras in A. S. No. 91 of 1969. 

Index Note (A) :— Wakf Act (1954), 
Section 36-A -—— Tenant of lands held by 
Wakf holding valid tenancy can claim 
benefit of Section 9, Madras City Tenants 
Protection Act — Section 36-A is no bar 
— It bars voluntary transfer without previ- 
ous sanction of Board and not involuntary 
transfers or transfers by orders of Court. — 
(X-Ref:— Madras City Tenants Protec- 
tion Act (3 of 1922) (as amended in 1955), 
Section 9). (Paras 3, 4) 

A. Kamala Devi and G. Hanumantha 
Rao, for Appellants; G. Natarajan and 
M. A. Sattar Sayeed, for Respondents. 

JODGMENT:— The plaintiff, which 
is a Wald represented by its mutavallis, is 
the appellant. The suit was for eviction of 
the first defendant from the suit property, 
namely, land and premises ing door 
No. 134-A Peters Road, Royapettah, Mad- 
ras. There is no dispute now that the first 
defendant is a tenant of the land, and he 
had put up the superstructure thereon. There 
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is also no dispute as to the validity of the 
tenancy in favour of the first defendant. 
The second defendant is the State Wakf 
Board. After issuing the prescribed notice, 
the plaintif has filed the suit for eviction. 
The first defendant claimed that he was 
entitled to the benefit of the Madras City 
Tenants Protection Act, 1922, as amended 
in 1955. He also filed an application under 
Section 9 for purchase of the land. 


2. The only point that arises for con- 
sideration in this second appeal is as to whe- 
ther, in respect of a land which belongs to 
a wakf, a tenant could invoke the provisions 
of Section 9. The learned counsel for the 
appellant contended that, unlike a trustee of 
Hindu Religious and Charitable Endowments, 
a Mutavalli of a wakf has no power to sell 
under any circumstances, except with the 
sanction of the Wakf Board under Sec- 
tion 36-A of the Wakf Act, 1954. It is true, 
that in a case not governed by the Madras 
Hindu Religious and Charitable Endow- 
ments Act, a trustee of Hindu religious and 
Charitable endowments has power to sell, 

-when the sale is for necessity or for the 
benefit of the estate. Prior to the passing of 
the Wakf Act, a mutavalli had power to 
sell only with the previous sanction of a 
civil Court. It is, therefore, contended by 
the learned counsel that Section 9 could 
not be invoked by a tenant of: Wakf pro- 
perty. 

3. The preamble to the Madras City 
Tenants Protection Act states that the Act 
is enacted “to give protection to tenants who 
in municipal towns and adjoining areas in 
the State of Madras have constructed build- 
ings on others’ lands in the hope that they 
would not be evicted so long as they pay a 
fair rent for the land.” Unless the langu- 
age clearly warrants otherwise, therefore, the 
provisions of the Act will have to be inter- 
preted and understood :so as to give effect 
to this object sought to be secured. Sec- 
tion 1 (3) excludes the application of the Act 
to certain tenancies of land. Tenancies of 
Jands owned by Wakfs or trusts or Endow- 
ments are not excluded from the operation 
of the Act. It would not also be correct to 
assume that the draftsman and the Legisla- 
ture were not aware of tenancies of lands be- 
longing wakfs and other trusts. That the 
definition of ‘landlord’ under Section 2 (3) 
includes a trustee or mutavalli, could not be 
disputed, as in such a case the trustee or 
mutavalli is acting on behalf of the legal 
owner, namely, the deity or Almighty. If 
sany authority is required for this purpose, 
we may refer to Doraivelu Mudaliar v. 
Natesa Gramani, ILR 47 Mad 761 = (AIR 
1925 Mad 7) (FB). That the first defendant 
is a tenant in respect of the suit land and 
there is a valid tenancy in his favour, are 
not disputed. Therefore, prima facie the 
Act applies to the instant case. But the 
learned counsel for the appellant placed reli- 
ance on the Explanation to Section 9 and 
. contended that the Act is applicable only to 
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cases where the Mutavalli would be entitled 
to sell the land without the concurrence of a 
third party. authority. The Explanation to 
Section. 9, as it originally stood before its 
amendment, ran as follows:— 


“‘Tand’ means the interest of the land- 

lord in the land and all other interests which 
he can convey under any power.” 
Even as the Explanation stood before the 
amendment, this court held in ILR 47 Mad 
761 at p. 772 = (AIR 1925 Mad 7) (FB), 
that the definition of land given in Section 9 
was descriptive of the interest of the land- 
lord and the explanation was inserted’ to 
provide that the whole of the interest of the 
landlord shall be conveyed to the tenant, not 
merely his own interest but any other inte- 
test which he could convey under any power. 
The learned Judges also -held:.- 


“A trustee landlord can convey the inte- 
rest of the trust in certain given circumstan- 
ces. Two of those circumstances have been 
already referred to, necessity and benefit 
for the trust — anc [I think there is added 
a further one by this new Act IM of 1922, 
namely, when a tenant has been in posses- 
sion of the land and has put up a superstruc- 
ture on the land and to eject whom would 
be in certain circumstances plainly inequit- 
able without compensation, and in other cir- 
cumstances, such zs the one contemplated 
by the section would be inequitable without 
giving him an oppcrtunity of acquiring the 
land for himself on payment”. 
The Explanation to Section 9, after its 
amendment, read as follows— - 

“ Land’ means the interest ofthe land- 
lord in the land and all other interests which 
he can convey under any power and“ inclu- 
des also the future interest which a trustee 
can convey under the power possessed by 
him to convey trust property when necessity 
exists for the same or the alienation of the 
property: is for the benefit of the estate os 
trust.” : 

It will be seen tha: all the words used in 
the Explanation as it originally stood, have 
also been incorporated in the amended Ex- 
planation. In my opinion, the amendment 
was not intended to restrict the scope of the 
application of Section 9, bet rather it was 
intended to enlarge the definition or to re- 
move the doubts, if any, and give effect to 
the decision of the Full Bench in Doraivelu 
Mudaliar v. Natesa Gramani, ILR 47 Mad 
761 = (AIR 1925 Mad 7) (FB). This was 
also so held by a Division Bench of this 
court in Sundareswarar Devastanam v. 
Marimuthu, AIR 1963 Mad 369. In this 
connection it is usecul to refer to the deci- 
sion of a Single Judge of this Court in 
Dhanapalan v. Asst. Collector, . Dindigul, 
(1966) 79 Mad LW 133.- It was held in the 
latter case that the explanation to Section 9 
is only descriptive of the character of the land 
and therefore, what the latter half of Sec. 9 
meant is that lands, which could be alienat- 
ed for necessity or benefit, are also included 
in the definition of land. As already stated, 
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having regard to the object sought to be 
secured, it is difficult to see how the liabi- 
lity imposed under that Act on a trustee, 
who is also a landlord to sell the land, could 
be defeated by the latter half of the deini- 
tion in the Explanation to Section 9. As 
held by the Full Bench in ILR 47 Mad 761 
= (AIR 1925 Mad 7) (FB) it is wrong. to 
seek to control a statute which is obviously 
intended to overrule the ordinary law, by 
general considerations imported from Mokam- 
medan Law~or what is called the common 
law of India. Though the decision in < 
1963 Mad 369 at p. 373, related to a land 
belonging to a Hindu trust, there are a num- 
ber of observations which lend suppor. to 
the effect that lands belonging to wakf are 
not excluded from the operations of the pro- 
visions of Section 9. A passage in the judg- 
ment in that case reads— 


“Tt (land in that case) is one. which can 
be disposed of by a trustee of a Hindu 
temple in the context of justifying circums- 
tances, or if it were to belong to a Muslim 
wakf, by the. mutavalli after obtaining sanc- 
tion of a court. In regard to such proper- 
ties, the first question. to be considered will 
be whether the original lease of the praper- 
ty is valid. If the lease is not a valid one, 
so as to bind the institution the person to 
whom the property has been let can hardly 
be said to be a tenant within the meaning 
of the Act. If, however, it is held that the 


lease of the trust property was one made. 


in the ordinary course of management or 
for the benefit or necessity of the institution 
or with the sanction of court, the tenant 
will be a lawful tenant.” 


Clearly, therefore, the lands belonging to a 
wakf, in respect of which there was a valid 
tenancy,. are not excluded from the opera- 
tion of the provisions of Section 9 


4. It is next contended by the learn- 
ed counsel- for the appellant that Sec- 
tion 36-A of the Wakf Act prohibits the 
sale of wakf property by a mutavalli, with- 
out the- previous sanction of the Board, and 
‘that, therefore, Section 9 of the City Tenants 
Protection Act could not be invoked. In my 
opinion, Section 36-A is not a bar for the 
applicability of Section 9 of the City Tenants 
Protection Act. Section 36-A prohibits valun- 
tary’ transfer without the previous sanction 
of the Board and not involuntary transfers 
or transfers by orders of Court. This is also 
clear from a reading of Section. 57 (2° of 
the Wakf Act which states that, when2ver 
any wakf property is notified for sale in ex- 
ecution of a decree of a civil court or for 
the recovery of any ‘revenue, cess, rater or 
taxes due to the Government or any local 
authority, notice shall be given to the Board 
by the court, Collector or other person un- 
der whose order the sale is notified. In this 
case, the Wakf Board -has been implecded 
az a party and, therefore, no question of 
issue of notice under Section 57 (2) arises. 
In fact, the written statement filed by the 
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second defendant, Wakf Board, is that the 
amount of compensation which is to be paid 
for the land by the tenant, should be depo- 
sited in court to the credit of the Wakf 
Board and they did not raise any objection 
that the sale should not be effected without 
the previous sanction. Section 36-A does 
not have any overriding: effect on the provi- 
sions in other enactments. It may also be 
noticed that there is a similar prohibition of 
sale or mortgage by a trustee of Hindu Reli- 
gious and Charitable Endowments under 
Section 34 of the Madras Hindu Re- 
ligious and Charitable Endowments Act. In 
spite of this prohibition, it has been held in 
a number of cases, including in AIR 1963 
Mad 369, that Section 9 of the City Tenants 
Protection Act is applicable to lands held 
by Hindu Religious and Charitable endow- 
ments. In my opinion, therefore, 
tion 36-A of the Wakf Act is not.a bar to 
the applicability of Section 9 of the City 
Tenants Protection Act to the lands held by 
Wakfs, where there is a valid tenancy. 

5. In the result, the judgments and 
decrees of the courts below are confirmed | 
and the second appeal is dismissed. The 
appellant and the first respondent will bear 
their respective costs. The second respon- 
dent, the Wakf Board, will be entitled to 
get the costs of Rs. 150/- from the Wakf 
estate. No leave, . 

Appeal dismissed. 
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KRISHNASWAMY REDDY, J. 
Parvathiyammal, Appellant v. Sivathanu 
Pillai and others, Respondents. : i 
A. A. O. No. 373 of 1970, D/- 18-8- 
1972, against order of Sub-J., Nagarcoil, D/- 


. 22-7-1970. 


Index Note: — (A) T. C. Compensa- 
tion for Tenants Improvements Act (10 of 
1856), Section 17 — Compromise decree 
passed prior to commencement of the Act 
prohibiting tenant from making improve- 
ment debars him from cldiming benefits 
under Section 17. — (X-Ref:— Civil P. C. 
(1908), Order 23, Rule 3). 

` (Paras 9, 11, 12) 


Brief Note: — (A) Where prior to 
commencement of the Act a decree is pass- 
ed in terms of a compromise prohibiting the 
tenant from making any improvement the 
compromise merges into the decree. Hence 
it cannot be said that there is any subsisting 
contract at the date of commencement of 
the Act prohibiting the tenant from making 
improvement. Consequently he cannot claim 
the benefits provided under Section 17. AIR 
1967 SC 591 and (1912) ILR. 35 Mad. 75, 
Rel. on. : (Paras 9, -11, 12) 

A. Venkatachalam, for Appellant; S. 
Padmanabhan, R. G. Rajan, D. V. Sivagna- 
nam and V. Radhakrishnan, for Respondents, 
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JUDGMENT:— This appeal has been 
filed by Parvathiyammal, the 3rd defendant 
in O. S. 10 of 1123 (1947) against the order 

, of the Subordinate Judge of Nagarcoil, dis- 
missing the application E. A. No. 230 of 
1968 which was- filed for assessment of the 
value of improvements in Item 1 and for 
assessing the mesne profits regarding Item 2 
of the suit properties under Section 5, 
clauses 1 and 3 of the Travancore Cochin 
Compensation for Tenants Improvements 
Act of 1956. 


2. To appreciate the contentions rais- 
ed by the appellant, it is necesary to state 
briefly the relevant facts: Items 1 and 2 of 
the suit property belong tò a village trust 
founded in the name of the Sastha temple 
of Eathamozhy village. Item 1 is about 164 
acres of waste land and Item 2 is a building 
site. Item 1 was originally a waste land 
full of wild growth. In 1112 M.-E. (1936), 
the trustees had entrusted the property to 
the defendant Arumugham Pillai for improv- 
ing the said property by converting it into 
garden land or paddy land. The said Armu- 
gham Pillai spent considerable amount for 
reclamation and planted trees such as coco- 
nuts, mangoes, cashew etc., and he also con- 
structed buildings in the property for ac- 
commodating the watchman. He was enjoy- 
ing the usufructs of the property in lieu of 
reclamation and improvements made by him 
on the land. 


3. In the year 1125 (M. E.) (1947), 
the trustees filed a suit O. S. 10 of 1123 
against Arumugham Pillai for recovery `of 
items 1 and 2 on the file of the Suborii- 
nate Judge, Nagarcoil. The suit was com- 
promised and a compromise petition was 
- filed embodying the terms of the. compro- 
mise. The suit ‘was decreed in terms of the 
compromise. By the terms of the said com- 
promise, Arumugham Pillai was entitled to 
continue to be in possession and enjoyment 
of the properties in lieu of the improve- 
ments made by him on the property with- 
out paying any amount to the trust and he 
should deliver possession of the properties 
with all the improvements. made by: him 
without any objection - whatsoever, except- 
ing the standing crops on 1-12-1960. It was 
also provided in the compromise that he 
shall not make any further improvements in 


the suit properties and that if he had made- 


further improvements, the plaintiffs would 
not be liable for such improvements made 
by the defendant. Arumugham Pillai, the 
defendant, did not deliver possession of the 
properties. on 1-12-1960, as per the terms 
of the compromise. The plaintiffs filed 
E. P. 47 of 1961, against the defendant. It 
was contended by the defendant that the 
compromise decres was not executable, that 
the plaintiffs had not allowed the defendant 
to enjoy item No. 2 and that the defendant 
was entitled to the value of improvements 
under the Travancore Cochin Compensa- 
tion for Tenants Improvements Act, 1956 
(Act X of 1956). The learned Subordinate 
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Judge held that the compromise decree was 
not executable as the entire terms of the 
compromise were not recorded in the decree, 
He further held that item 2 was not put in 
possession of the defendant and that the 
compromise was not given full effect, 
Against the order oz: the Subordinate Judge, 
the plaintiffs preferred an appeal before the 
District Judge. The District Judge held that 
the compromise decree was executable and _ 
remanded the petition to the . Subordinate 
Judge for the purpose of making enquiry 
under Sections 5 and 8 of the Act X of 1956 
for the assessment cf the value of improve- 
ments and to give a finding about 


. claim made by defendant for improvements 


subsequent to the date of the compromise 
decree or for revaluation of any improve- 
ments already , valued to the extent to 
which the defendant was entitled to make 
any .such claim under Section 5 (3) of the 
said Act. 


4. Against the judgment and ordep 
made ‘by the District Judge, Kanyakumari, 
the defendant filed an appeal to this court 
and this court confirmed the order of re- 
mand made by the District Judge and dis- 
missed the appeal. 


5. The learned Subordinate Judge of 
Nagarcoil, after the judgment of this court 
confirming the orde? of the District - Judge, 
took up the matter for enquiry; while the 
enquiry was pending, Arumugham Pillai died 
and his legal representatives were implead- 

. The present appellant Parvathiyammal 
was impleaded as one of the legal represen- 
tatives and as third defendant, 


6 Several contentions were raised 

by the defendants before the Subordina 
Judge. The main contention which was rais- 
ed before the Subordinate Judge was that 
the defendants were entitled to the value 
of improvements made by them in respect 
of item 1 of the suit property, that item 2 
was not handed over to the defendants as 
per the terms of the compromise and that, - 
therefore, the defendants were entitled to 
Rs. 6400 as compensation. The learned Sub- 
ordinate Judge held that according to the 
terms of the compromise, the defendants 
were not entitled tc the value of improve- 
ments in respect of item 1 and that the 
defendants were not entitled to mesne pro- 
fits in respect of item 2 as, according to the 
Jearned Judge, it was clear from the evi- 
dence that Arumugham Pillai was put in 
ossession of item 2 also. On this view the 
earned Judge took, he did not go into the 
question of assessment of improvements 
made in respect of Item 1 or the mesne 
profits in respect of Item 2. This appeal 
has been preferred by the third defendant 
against the said order of the learned Sub- 
ordinate Judge. . 

7. It is contended by Sri P: 
the learned counsel for the appellant that 
by virtue of Section 17 of the Travancore- 
Cochin Compensation for Tenants Improve- 
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ments Act, 1956 (hereinafter called the Act), 
the appellant would be entitled to make im- 
provements as a tenant and to claim œm- 
pensation for them’in spite of the contract 
between the appellant’s predecessor Arumu- 
gham Pillai and the plaintiffs. The learned 
counsel further contended that the learned 
Subordinate Judge did not comply with the 
directions made by the Dis-rict Judge direct- 
ing the learned Subordinate Judge to assess 
the value of the improvements made by 
Arumugham Pillai under the provisions of 
the Act. ; 

8 To appreciate the first contention 
Taised by the learned counsel, it is necessary 
to consider the scope and effect of Section 17 
of the Act, which is as follows: 


“Contracts affecting compensation for 
improvements to be invalid. Nothing in any 
contract entered into before the commeace- 
ment of this Act shall take away or Emit 
the right of a tenant to make improvem=snts 
and to claim compensation for them in ac- 
cordance with the provisions of this Act: 


Provided that nothing herein contaned 
shall affect any agreement in writing re- 
gistered and made after the effecting of the 
improvements settling the amount of com- 
pensation due therefor at the date of such 
agreement; ; 

Provided further that- this section shall 
not operate against any contract wheceby 
the tenant’s right to make improvements in 
the nature of buildings or to claim value of 
improvements therefor has been taken away 
or limited.” ; 


9. The purport of this section is 


that any contract subsisting before the com- 


mencement of the. Act shall not take away 
the right of the tenant to make improve. 
ments and to claim compensation for them. 
This Act came into force an 31-10-1966. In 
this case, the contract was entered betveen 
the parties by way of a compromise im 


O. S. 10 of 1123 (1947) on the file of the - 


Subordinate Judge, Nagarcoil in 1947, _ong 
before the Act came into force. We have 
already observed that there was a decree by 
the court in terms of the compromise. By 
virtue of the compromise decree, the temant, 
_pamely, Arumugham Pillai was prohitited 
from making any improvements subseqnuert 
to the date of the compromise decree and 
even if he had made improvements in spite 
of the prohibition, he was not entitled to 
any compensation. is compromise be- 
tween the parties has certainly taken away 
the right of the tenant maxing improvements 
in the property. The question is whether 
the contract between the parties, namely, the 
compromise memo filed by the parties in 
court subsisted or was in force before the 
commencement of this Act. The comoro- 
mise entered into between the parties was 
mot one which was made outside the ccurt. 
The parties had agreed for a decree in terms 
of the compromise. Once the decree has 
.|been passed by the court in terms of the 
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compromise, the compromise merges in the 
decree of the Court and it loses its identity 
as a compromise or contract immediately 
after the passing of the decree. The decree 
becomes executable whereas the compromise 
or the contract without a decree is not exe- 
cutable. Once a decree has been, passed in 
terms of the compromise, the parties to the 
compromise are bound by the decree and 
not by the terms of the compromise. I am, 
therefore, of the view that before the com- 
mencement of the Act, there was no sub- 










under Section 17 of the Act as there w: 
no subsisting contract before the commence- 
ment of the Act. 

10. The learned counsel for the ap- 
pellant relied on a decision of the Supreme 
Court in Subbarao v. Jagannadha Rao, AIR 
1967 SC 591. He relied upon the following 
passage in the said decision. 


“A compromise decree is not a decision 
by the Court. It is the acceptance by the 
court of something to which the parties had 
agreed. A compromise decree merely sets 
the seal of the court on the agreement of 
the parties. The court does not decide any- 
thing. Nor can it be said that a decision 
of the court was implicit in it. Only a 
decision of the court can be res judicata 
whether statutory under Section 11,. Civil 
Procedure Code or constructive as a matter 
of public policy on which the entire doctrine 
rests. Such a decree cannot strictly be re- 
garded as decision on a matter which was 
heard and finally decided and cannot ope- 


- Tate as res judicata. Such a decree might 


create an estoppel by conduct between the 
parties, but such an estoppel must be spe- 
cifically pleaded”. : 

This passage may not be of any use for the 
contention raised by the learned counsel for 
the appellant. In considering the scope and 
the extent of the principle of res judicata in 
contrast to the principle of estoppel, the: Sup- 
reme Court had made- the observation that a 
decree passed in terms of a compromise is 
not a decision of the court after contest and, 
therefore, the principle of res judicata will 
not apply; but, however,: the principle of 
estoppel may apply in a case where such 
estoppel has been specifically pleaded. 

1. But the problem in the present 
case is different, The question which we 
have to consider in this case is whether the 
compromise subsists between the parties after 
the decree was passed by the coutt in terms 
of the compromise. In the same decision, 
the Supreme Court has stated that no distinc- 
tion can be made between decrees passed 
after contest and decrees passed on compro- 
mise and both the kinds of decrees are 
amenable and executable. The latter obser- 
vation supports the view that-once a decree 
is passed, whether after contest or in terms 
of a compromise, such a decree is an act of 
the court and the parties are bound by the 
decree and not by the compromise. 
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12. The learned counsel] also relied 
upon the decision in Raja Kumara Venkata- 
perumal Raja Bahadur v. Thatha Rama- 
swamy Chetty, (1912) ILR 35 Mad 75. In 
that case, a Division Bench consisting of 
Benson and Sundara Ayyar, JJ., made- the 
following observation— 


“The basis of a compromise decree is 
a contract between the parties to the liti- 
gation and the principles applicable to con- 
tracts would often have to be considered 
in determining the rules of estoppel appli- 
cable to such decrees; at the same time such 
a decree cannot be regarded as a mere con- 
tract, and has got a sanction far higher 
than an agreement between the parties. The 
parties to the decree cannot therefore put an 
end to it at their pleasure’ in the manner 
that they could rescind a mere contract. 
Nor can it be impeached on some grounds 
on which a mere contract could be impeach- 
ed such as absence of consideration or mis- 
take”. 
This passage far from supporting the case 
of the appellant, lends ‘to the view that a 
decree passed on the basis of a compromise 
is something higher than the compromise itself 
as the parties to a compromise or contract 
gets sanction by virtue of a decree of the 
court and such a decree cannot be rescind- 
ed’ at their pleasure in the manner that they 
could rescind a mere contract. It is clear 
from this decision that once a decree is pass- 
ed on a compromise, though the terms of 
the decree based on the compromise, can 
looked into on a question of estoppel, the 
parties are bound by the decree and not by 
the compromise or the contract. On the first 
contention, I hold that as there was no sub- 
sisting contract before the Travancore-Cochin 
Compensation for Tenants Improvement Act 
1956 came into force, the appellant will not 
he entitled to get the benefit of the provi- 
sions of the said Act. > 

13. In respect of the second conten- 
tion that Item 2 was not handed over to 
the appellant as per the terms of the com- 
promise decree and that, therefore, he was 
entitled to Rs. 6,400/- as compensation, the 
lower court held on the evidence and the 
materials available before it that Item 2 was 
also handed over to the appellant. I do not 
find any reason to interfere with the finding 
of the lower court based -on facts ‘and the 
evidence. The learned counsel for tbe ap- 
pellant also contended that the learned Sub- 
ordinate Judge must have complied with the 
direction made by the District Judge while 
ordering the remand for fresh disposal that 
the Subordinate Judge should go into the 
question of assessing the value of improve- 
ments. A careful perusal of’ the judgment of 
the learned District Judge does not show 
that such a direction was given to the lower 
court. What the learned District Judge has 
stated is this: Sai 

“As it is necessary that the Court should 
give a finding about the claim made by the 
defendant for improvements made subse- 
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quent to the date of the compromise decree 
or for the revaluation of any improvement 
already valued to the extent to which he is 
entitled to make any such claim under Sec- 
tion 5 (3) of the Act, these petitions are re- 
manded to the lower Court for farther en- 
quiry.” 
After having held that the compromise 
decree was executable, and reversing the 
judgment of the lower court which held that 
it was not executable, he remanded the mat- 
ter to-.the lower ccurt for further proceed- 
ings. The learned District Judge did not 
give a finding that the appellant was entitled 
to claim the value cf improvements made by 
him subsequent to the date of the compro- 
mise decree. This point was left open. The 
learned ’ Subordinate Judge, after the matter 
was remanded to him for further enquiry, 
held that the appellant was not entitled to 
claim the value of. the improvements made 
subsequent to the date of the compromise 
decree and, therefore, there was no necessity 
for him to make an enquiry in respect of 
the value of the said improvements. In the 
result, I find no substance in this appeal. 
14. The appeal is dismissed. No 


i Appeal dismissed. 
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KAILASAM, J. 
A. M. S. Veerappa Chettiar and others, 
Petitioners v, Kalidoss Chettiar and Sons 
and others, Respondents. 


Civil Revn. Pen. No. 2113 of 1971, 
D/- 26-7-1972, against order of Dist. J., East 
Tanjore in C. M. A. No. 28 of 1968 ete. 


Index Note: (A) Partnership Act 
(1932), Section 32 (3) — Liability of retiring 
partner im absence of public notice of retire- 
ment — Extent — Liability does not extend 
to his being Hable to be adjudicated as in- 
solvent for the zct of the frm at a subse- 
quent date. (Paras 1, 2) 

V. Srinivasan, for Petitioners; N. C. 
Raghavachari, for Respondents. 

ORDER:— The petitioners are the 
first respondent, fifth respondent and the 
legal representatives of the second Tespon- 
dent in I. P. 2 of 1965 on the file of the 
Court of the Subo-dinate Judge of Mayu- 
ram. They seek to file this petition against 
the order of the courts below declaring the 
first and second petitioners herein and the 
second respondent in the main insolvency 
petition, as insolvents as partners of a part- 
nership. Ex. B-12 shows that the firm was 
registered on 11-12-1947, with five partners. 
Regarding the petitioners 1 and 2 and the 
second respondent in the main petition, the 
records of the firm show that the first peti- 
tioner ceased to be a partner on 31-12-1956 
and: the second petitioner and the second 
respondent in the main petition ceased to be 
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pattnmers on 31-12-1958. This document 
shows that the partnership informed the au- 
thorities under the Partnership Act that the 
petitioners 1: and 2 and the second respon- 
dent in the main petition ceased to be part- 
ners from 31-12-1956 and 31-12-1958. The 
conténtion of the learned counsel for the 
petitioning creditor who is fhe respondent in 
this petition is that in spite of the entry 
in the record, petitioners 1 and 2 and the 
second respondent in the main petition con- 
tinued to be partners. For this submission 
Exs. B-9, B-10 and B-3 ledgers of the part- 
nership, relating to the years subsequent to 
their retirement as partners were relied on. 
Before I deal with these documents, refer- 
ence may be made to Ex. A-4 which was 
strongly relied upon by the learned District 
Judge as conclusively establishing that reti- 
tioners 1 and 2 and the second responcent 
in the main petition continued as partners. 


Ex. A-4 is an application for registration of 


the firm of the year 1947 by all the part- 
ners including the petitioners 1 and 2 and 
the second respondent in the main insol- 
vency petition. The grievous mistake which 
the learned District Judge committed was to 
misread the year of the application for regis- 
tration as 1967 instead of 1947. From his 
misreading, the learned Judge jumped to the 
conclusion that’ it was indisputable that they 
continued to be partners till 1967 without 
realising that they made the application in 
1947. Leaving out this document Ex. A-4, 
reliance was placed on Ex. B-3, B-9 and 
B-10. Ex. B-3 and B-9 are account books, 
In Ex. B-9, there is a ledger page relating 
to the first petitioner in which the first peti- 
tioner is named as a partner. Strong yeli- 
ance is placed upon this circumstance. But 
a reading of the entire page shows that cer- 
tain items were debited to Veerappa Chet- 
tiar and these items consist of cash paid, 
electricity charges and some small amounts 
paid- for buying oil etc. The other boks 
Ex. B-3 and B-10 in the ledger pages give 
only the name of the first petitioner and 
do not mention him as a partner. These 
entries also relate to certain amounts of cash 
and electricity charges and other miscedla- 
neous expenses debited to the first petitioner. 
It is significant to note that none of these 
entries relate to any profit that was derived 
by the partnership or to any amounts paid 
by the partnership to creditors or other au- 
thorities. That these ledger pages have ncth- 
ing to indicate that the petitioners 1 anc 2 
and the second respondent in the main in- 
solvency petition continued as partners is 
obvious. On the other hand, an entry in 3x. 
B-10 concludes the case against the respon- 
dent petitioning creditor. In Ex. P-10 at 
pages 142, 146 and 147, the profit of° -he 
firm is summarised. At page 147 the profits 
from the handloom and mill goods business 
is given. At page 148 the gross profit is 
arrived at and at the end of that page, the 
net profit is stated to be Rs. 5142.50. It is 


stated that Govindasami Chettiap who was 


A. M. S. V. Chettiar v. K. Chettiar (Kailasam J.) 


[Pr. 1] Mad. 151 


the third respondent in the main petition is 
entitled to half share, that is Rs. 2571.25 
and Rathinam Chettiar who was the 4th res- 
pondent in the main petition is stated to be 
entitled to another half share, that is, Rupees 
2571.25. This entry was made in the year 
1959-60, and the account was sent to the In- 
come-tax Office on 7-9-1960. ‘These entries 
which are in the account books and which 
are relied upon by the petitioning creditor 
himself would conclusively prove that im 
1960 the two partners were only Govinda- 
sami Chetti and Rathinam Chettiar, respon- 
dents 3 and 4 in the main insolvency peti- 
tion. On the documentary evidence, there- . 
fore, I have no hesitation in reversing the 
finding of the courts below that petitioners 1 
and 2 and the 2nd respondent in the main 
insolvency petition, continued to be partners 
on the date when tlie petitioning credi- 
tor filed his petition for adjudicating the 
respondents in the main petition as' insol- 
vents. Mr. N. C. Raghavachari, the learned 
counsel for the respondent petitioning credi- 
tor, submitted that even on-this finding the 
petitioning-creditor is entitled to get the res- 
pondents in the main petition declared as 
insolvents by virtue of the provisions of 
Section 32 (3) and Section 72 of the Part- 
nership Act. Section 32 (3) of the Partner- 
ship Act provides as follows— 


“Notwithstanding the retirement of a 
partner from a firm, he and the partners 
continue to be liable as partners to third 
parties for any act done by any of them 
which would have been an act of the- firm 
if done before the retirement, until public 
notice is given of the retirement”. 

The effect of this sub-section is that a retir- 
ing partner will continue to be liable as a 
partner to third parties for any act done by 
any of the partners which would have been 
an act of the firm if done before the retire- 
ment until public notice is’ given. The liabi- 
lity of ‘a retiring partner continues till public 
notice is given. The provision relating to 
public notice is Section 72. It requires that 
a public notice of retirement of a partner 
should be given to the Registrar of firms and 
by publication in the official gazette and 
in at least one vernacular paper circu- 
lating in the district where the frm is having 
its principal place of business. Though 
notice of retirement was given to the Regis- 
trar of firms and entries made in the 
books, there was no publication in the offi- 
cial gazette and in the vernecular papers. 
The result is that there was no proper pub- 
lication under Section 72 and the retired 
partners would be liable as partners. But - 
the question ‘that now arises is whether the 
liability as partners would extend to being 
adjudicated as insolvents on behalf of the 
firm for thé act.of the firm at a subsequent 
date. In firm of Mukundlal v. Purushotham 
Singh, AIR 1968 SC 1182 the liability of 
the partners is stated as follows— A 


“We think that in order to support an 
adjudication against a firm, there must be 
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proof that each of the partners has com- 
Mitted some act of insolvency. If, however, 
a joint act of insolvency is relied upon it 
must be shown to be the act of all the part- 
mers. AN ......... ‘order for adjudication can 
also be made against a firm if there was an 
act of insolvency by an agent of the firm 
which was such as must necessarily be im- 
plied to the firm.” 

The first part of the statement requires that 
each of the partners should have committed 
an act of insolvency. Admittedly, in this 
- case, petitioners 1 and 2 and the second res- 
pondent in the main insolvency petition have 
not committed any individual act of insol- 
vency. The second part of the statement 
states that when a joint act of insolvency is 
relied on, it must be shown to be the act of 
all the partners. This statement also wi 
not help the petitioning creditor, for, the act 
relied on as the act of the partnership is sus- 
pension of business by refusing to pay the 
creditors. On that date, as already pointed 
out, petitioners 1 and 2 and the second res- 
pondent in the main petition were not part- 
mers, and the act of the partnership which 
` continued after their retirement cannot be 
said to be the act of the erstwhile partner. 
The third part of the statement is not appli- 
` cable to the facts*of the present case. The 
requirement is that there must be proof that 
each of the partners has committed some 
act of insolvency and if a joint act of in- 
_ solvency is relied upon, it must be shown 
to be the act of all the partners, While such 
is the position, it cannot be stated that the 
act of the partnership in suspending payment 
to the creditor could be fastened on the 
partners who had retired long ago. 


- 2 It was urged by Mr. N. C. Ragha- 
vachari, learned counsel for the respondent 
petitioning creditor, that the words in Sec- 
tion 32 (3) of the Partnership Act that a re- 
tired partner will continue to be liable as 
partner would also include his liability to 
‘be adjudicated as an insolvent. The learned 
counsel could not produce any authority in 
support of his contention. I do not think 
that the liability created under this 
Sec. 32 on a retired partner would extend 
to his being liable to be adjudicated as an 
insolvent. 
1 and 2 and the second respondent in the 
main insolvency petition ceased to be part- 
ners long before the relevant date and that 
they are not liable for being adjudicated as 
insolvents for the act of the other partners 
who continued to be in the partnership after 


the petitioners 1 and 2 and the second res- - 


pondent in the main petition retired, this 
civil revision petition is allowed with costs 
throughout. The order of adjudication so 
far as petitioners 1 and 2 and the legal re- 
presentatives of the second respondent in the 
EN petition is concerned, will stand set 


asi ; 
Petition allowed. 
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T. S. Rajam Ammal, Appellant v. V. N. ' 
Swaminathan and others, Respondents. 

Appeal S. R. No. 23145 of 1972, D/- 
21-7-1972, against decree of Sub-J., Naga- 
pattinam, D/- 25-1-1972. . 

Index Note: — (A) Precedents — Deci- 
sion construing a statutory provision as to 
Court-fee payable — Whether ratio decidendi 
cin be confined to the facts of that case. 

Brief Note: — (A) When a decision 
seeks to construe a statutory provision and 
on the basis of that construction, .a conclu- 
sion is arrived at as to the court-fee payable, 
the ratio decidendi of that decision cannot 
be confined to the facts of that case. How- 
ever if the decision is expressly or impliedly 
rested only on the peculiar facts of the par- 
ticular case then the position may be dif- 
ferent. (Para 2) 


Index Note: — (B) Madras Court-fees 
and Suits Valuation Act (14 of 1955), Sec- 
tion 40, — Suit for cancellation of sale deed 
— Appeal against decree — Court-fee-is pay- 
able on market value of the property involv- 
ed as on the date of the plaint and not on 
consideration recited in it. ' AIR 1972 Mad 
5, (Dissented from); AIR 1939 Mad 462 (FB); 
and AIR 1971 Mad 380, Rel. on, 

f (Paras 4, 5) 

R. Sundaralingam, for Appellant. 


ORDER:— ©. S. No. 51 of 1969 on 
the file of the court of the . Subordinate 
Judge, Nagapattinam, was instituted for a 
declaration that the sale deed dated 20-11- 
1969 executed by one Subramania Pillai in 
favour of the first defendant and the sale 
deed dated 20-1-1952 executed by Subrama- 
nia Pillai in favour of the fourth defendant 
Tepresented by the third defendant, 
were not binding on the plaintiff and for 
recovery of the suit Items I to 13 from the 
Ist defendant and Item 14 from the fifth 
defendant and Items 15 to 19 from the second 
deferidant. The plaint properties were valued 
by the plaintiff in the suit in the trial’ court 
on the market value as on the date of the 
plaint and not on the consideration men- 
tioned in the sale deeds. It is against the 
decree passed in that suit, the second defen- 
dant in so far as Items 15 to 19 ‘are con- 
cerned had purported to file an appeal on 
the file of this court. In this appeal, he 
sought to value the subject-matter of the 
appeal not on the basis of the market value 
of the items concerned, but on the basis of 
the consideration recited in the dccument 
cancelled by the trial court. The office 
pointed out that the appeal has to be valued 
on the basis of the market value of the 
items in question and not on the basis of 
the consideration recited in the document. 
The learned counsel for the proposed appel- 
lant relied on a decision of Maharajan, J., 
in Andalammal v. Kanniah, 1971-2 Mad LJ 
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205 = (AIR 1972 Mad 5) and contended 
that the appeal has to be valued only with 
reference to the consideration recited in the 
sale deed and not with reference to the mar- 
ket value of the property involved. Since 
there is a decision of Sadasivam, J., in Sen- 
goda Nadar v. Doraiswami, AIR 1971 “Mad 
380 holding that the subject-matter has to be 
valued with reference to the market value of 
the properties involved, the matter has veen 
placed before the Court. 

2. I may immediately point out one 
thing viz., there is the Full Bench dec sion 
of this court in Kutumba Sastri v. Bakatri- 
pura Sundaramma, 1939-1 Mad LJ 702 
(AIR 1939 Mad 462) (FB) dealing with the 
corresponding provision in the earlier Act. 
According to that decision, the appeal‘ hes to 
be valued with reference to the market value 
of the properties involved and not witk re- 
ference to the consideration recited in the 
document. Sadasivam, J., in the judgment 
referred to above, has referred to and fol- 
lowed the‘Full Bench decision, while Maha- 
rajan, J., has not referred to the Full B2nch 
judgment at all. It is in view of this fecture 
alone the matter has come before me. 
Before I deal with the Full Bench judgment 
and the statutory language on which that 
decision was rested. I shall refer to a few 
observations of Maharajan, J. The learned 
Judge has stated that “I think it fruitles to 
refer to the conflicting authorities cited at 
the Bar in support of either view; firstly 
because the ratio decidendi in each of the 
authorities cited must be confined to the acts 
of that particular case, and secondly because 
most of the authorities were concerned with 
interpreting the corresponding section in the 
earlier Act, which in certain respects was 
worded differently from Section 40 of the 

(Contd. on Col. 2) 


S. 7 (iv-A) of the Court-fees Act, 187), 
as amended by the Madras  Court-fees 
a Act, 1922 (Madras Act V of 


“In a suit for cancellation of a decree 
for money or other property having a 
money value, or. other document securing 
money or other property having such vale, 
according to the value of the subject-miat- 
ter of the suit, and such value shell 
be deemed to bée— 


Tf the whole decree or other document is 
sought to be cancelled, the amount or the 
value of the property for which the decree 
“was passed or the other document executed. 


If a part of the decree or other doca- 
ment is sought to be cancelled, such part 
the amount or value of the property. 
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Madras Court-fees and Suits Valuation Act, 
1955.” After making the above observation 
the learned Judge extracted S. 40 of the Mad- 
ras Court-fees and Suits Valuation Act 1955 
and on his interpretation of that section he 
held that the court-fee is payable only on 
the consideration recited in the docu- 
ment and not on the market value of the 
property involved. I may draw attention to 
one or two features with reference to the 
observation of Maharajan, J., extracted 
above. One is, not one decision of the court 
has been actually referred to by the learn- 
ed Judge in his judgment, though the learn- 
ed Judge stated that it was fruitless to refer 
to those authorities. Secondly, it is rather 
difficult to understand how a ratio decidendi 
of a decision construing a section can be 
confined to the facts of the particular case 
alone. If the decision was expressly or im- 
pliedly rested only on the peculiar facts of 
the particular case the position may be dif- 
ferent. But, when the decision seeks to con- 
strue a statutory provision and on the basis 
of tbat construction. a conclusion is arrived 
at as to the court-fee payable, it is difficult 
to appreciate how the ratio decidendi of that 
decision can be confined to the facts of that 
case. The next feature to be observed is 
that though the learned Judge has stated that 
the corresponding section in the earlier Act 
differed in certain respects from Section 40 
of the Madras Court-fees and Suits Valuation 
Act, 1955, he has not actually stated in what 
Tespects the corresponding section differed 
from Section 40 of the Madras Court-fees 
and Suits Valuation Act, 1955. 





3. Having made these observations, 
now I shall set out both the sections and 
deal with the Full Bench decision referred 
to already: 


S. 40 of the Madras Court-fees and Suits 
Valuation Act, 1955 


“(1) In a suit for cancellation of a dec- ‘ 
ree for money or other property having 
a money value, or other document which 
purports to or operates to create, declare 
assign, limit or extinguish, whether in 
present or in future, any right, title or 
interest in money, moveable or immov- 
able property, fee shall be computed on 
the value of the subject-matter of the 
suit, and such value shall be deemed to 


e— 

Tf -the whole decree or other document 
is sought to be cancelled, the amount or 
value of the property for which the dec- 
ree was passed or other document was 
executed; 

If a part of the decree or other docu- 
ment is sought to be cancelled, such part 
of the amount or-value of the proper- 
ty. 


(2) Tf the decree or other document is 
such that the liability under it cannot be 


split up and the relief claimed relates 
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4. On a perusal of these two statu- 
tory provisions, it will be seen that the only 
difference in the language is with: reference 
to the description of the documenis com- 
ing within the scope of this statutory provi- 
sion. Section 7 (iv-A) used a general ex- 
pression “Other document securing money 
or other property having such value.” That 
expression gave rise to certain difficulties of 
interpretation whether it covered only a 
mortgage and whether it covered con- 
veyance and other documents. That expres- 
sion has been the subject-matter of inter-. 
pretation by the Court and in order to avoid 
any ambiguity and to make it clear that 
the document referred to in Section 7 (iv-A) 
of the old Act, was intended to cover a 
large variety of documents, the expression 
was expanded as it is found in Section 40 
of the new Act. Apart from this one dif- 
ference, there is no other difference in the 
operative portion of the two sections. 


In view of this, the question for consi- 
deration will be whether the Full Bench 
judgment referred to above construing Sec- 
tion 7 (iv-A) of the Court-fees Act, 1870, as 
amended by the Madras Court-fees (Amend- 
ment) Act 1922, can be overlooked or ignor- 
ed for construing Section 40 of the Madras 
Court-fees and Suits Valuation Act 1955. In 
the Full Bench decision also the suit was 
for a decree setting aside a conveyance 
which the plaintiff had executed and for pos- 
session of the land ‘covered ,by the deed, 
pleading that he had been induced to sign 
the instrument as a result of undue influence 
and fraud. The question was whether that 
has to be valued under Section 7 (iv-A) for 
the purpose of Court-fee and Court-fee 
should be paid on the market value of the 
property involved as on the date of the 
plaint. The argument that was advanced on 
behalf of the plaintiff in that case was that 
since a prayer for possession of the property 
had been made, the suit had to be valued 
under Section 7 (v) and not under Sec- 
tion 7 (iv-A). The Full Bench negatived the 
contention and agreed with the view of Ven- 
katasubba Rao, J., in' Bali Reddi v. Khatipu- 
Jal Sab, TLR 59 Mad 240 = (ATR 1935 
Mad 863). and held that the Court-fee has 
to be paid on the market value of the pro- 
perty as on the date of the plaint. The Full 
Bench held that— 


“The Court fee is to be calculated on 
the amount or the value of the property and 
to give the wording of para {iv-A) its plain 
meaning the valuation must be the valua- 
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only to 4 particular item of property be- 
longing to the plaintiff or to the plain- 
s share in any such property, fee 
shall be computed on the value of such 
property or share or on the amount of 
the decree, whichever is less, 
Explanation: A suit to set aside an 
award shall be deemed to be a suit to 
set aside a decree within the meaning of 
this section.” 


tion based on the market value of the pro- 
perty at the date of the plaint.” 

Sadasivam, J., in the decision referred to 
already, viZ., the decision in AIR 1971 Mad 
380 has followed this Full Bench decision. 
If the Full Bench decision is directly in point, 
I am bound by that decision and therefore 
I am bound to follow the same. The only 
question is whether the Full Bench decision 
is directly in point. As I pointed out al- 
Teady, the judgment of Maharajan, J., does 
not refer to the Full Bench judgment at all 
and it is not clear whether the attention of 
the learned Judge was drawn to the Full 
Bench judgment, or not. As far as I am 
concerned, I am clearly of the opinion that 
the Full Bench judgment is directly in point. 
I have already referred to the fact-that there 
is no difference in the language of Section 7 
(iv-A) of the earlier Act and Section 40 of 
the 1955 Act except with regard to the des- 
cription of the document contemplated by 
the two sections. Consequently, following 
the Full Bench judgment I must hold that 
the appellant will have to pay court-fee on 
the market value of the items in which he 
is interested as on the date of the plaint. 


§. Independently of the Full Bench 
decision, even as 2 matter of construction 
of Section 40 of the 1955 Act I come to the 
same conclusion. The section has been ex- 
tracted in full already and the material pet 
of that section is : 


“fee shall be computed on the value of 
the subject-matter ‘of the suit, and such value 
shall be deemed to be — if the whole dec- 
Tee or other document is sought to be can- 
celled, the amount or value of the property 
for which the decree was passed or other 
document was exec ited.” 

Maharajan, -J., took the view that the langu- 
age used is “the amount or value of the 
property for which the document was execut- 
ed” and not “the amount or value of the 
property in respect of which the dociiment 
was executed” and therefore the considera- 
tion recited in the document is the test and 
not the market value of the property. With 
great respect, I am unable to agree with this 
reasoning of the learned Judge. In the por- 
tion extracted by me above a common pro- 
vision is made regarding decree as well as 
document and if it is split up and applied 


- separately to the decree and the document 


it will read “such value shall be deemed to 
be—if the whole decree is sought to be can- 
celled, the amount or the value of the pro- 
perty for which the decree was passed” and 


1974 ‘Revenue Divi. Officer v. V. K. Ramanathan (K. Veeraswami C. J.) [Pr. 1] Mad 155 


“such value shall be deemed to be — if he 
other document is sought to be cancelkd, 


the amount or the value of -he 
property for which the other dozu- 
-ment was executed”. It will be seen 


that the expression ‘value of the propecty” 
is common to the decree as well as the 
document. As far as the decree is n-~ 
cerned, no decree is passed in respect of a 
property for any value. With regard tc a 
property a decree either declares the title of 
a litigant or directs the delivery of possesson 
or issues an injunction and there is no ques- 
tion of a decree being passed for any pro- 
perty which is the subject-matter, with reter- 
ence to its value, excepting, perhaps, a final 
decree in a partition action, when the pro- 
perty involved is valued for the purpose of 
allotment to different sharers. Whenever a 
decree deals with a property either in the 
form of declaration of title or in the form 
of direction of delivery of possession or in- 
the form of injunction, the value of the pro- 
perty, if it-has to be determined, has to be 
determined. independently and the decree 
itself does not determine the value. There- 
fore, if the ‘expression “velue of the pro- 
perty’? has to be understood with refereace 
to the decree sought to be set aside, ~he 
‘value’ can only mean ‘market value’ end 


nothing else. Only in the case of a dozu- 
ment, the document itself rectes 
the value of the property znd 


in the case of settlement it states Wwoat 


the value of the property settled is and in - 


the case of a conveyance it states what “he 
consideration for the convevance is, but no 
such feature will be present in the case of 
a decree. So long as the expression ‘va.ue 
of the property’ has been used in common, 
both with reference to the decree and with 
reference to the document, as a matter of 
construction, it must bear only one meanng 
and it cannot bear one meaning when it is 
used in relation to the decree and anotzer 
meaning when it is used in relation to the 
document. Looked at from this point of 
view, “value of the property” can only mean 
the market value as on the date of the plaint 
as pointed out by the Full Bench referred 
to above. The pronoun ‘which’ occurring in 
the expression ‘value of the property [or 
which the decree passed or the other docu- 
ment was executed’ relates to ‘the property” 
_and not to ‘value’. One otker reason whch 
appears to have influenced Maharajan, J., in 
coming to the conclusion which he did, was 
that the Legislature has expressly used the 
words ‘market value’ in twelve other sc- 
tions of the Act in contradistinction to the 
word ‘value’ used in Section 40 of the Med- 
ras Court-fees and Suits Valuation Act, 1955. 
In my opinion, this has no significance be- 
cause even the Court-fees Act of 1870. used 
the words ‘market value’ in several otter 
ions as against the word ‘value” in Sec- 
tion 7 (iv-A). For instance, the -expressbn 
‘market value’ occurs in Sections 7 @), 
7 (iv) (a), 7 (v) © ete. Consequently, this 





cannot be'a ground for holding that the ex- 
pression ‘value’ in Section 40 of the -Madras 
Court-fees and Suits Valuation Act 1955 can 
refer only to the consideration recited in the 
document and not to the ‘market value’ of 
the properties involved. . 

6. For the above reasons, I hold that 
the second defendant in O. S. 51 of 1969 
who has preferred this appeal: (S. R. No. 
23145) has to pay court-fee on the market 
value of the items in which he is interested 
as on the date of the plaint. A fortnight 
time is given for the appellant to pay the 
court-fee. 


Order accordingly. 


AIR 1974 MADRAS 155 (F 61 C 49) 


K. VEERASWAMI, C. J. AND 
- RAGHAVAN, J. 


The Revenue Divisional Officer and an- 
other, Appellants v. V. K. Ramanathan and. 
others, Respondents. : 

Writ Appeal Nos. 463 of 1969 and 76 
of 1972, D/- 11-4-1972, against Judgment of 
Kailasam, J; in W. P. No. 1427 of 1967, DJ- 
23-10-1968. 


Index Note: — (A) Panchayats — Tamil 
Nadu Panchayats ‘Act (1958), Section 155 (3) 
— No co-opted member, will survive the 
dissolution of the Panchayat Union Council 
so that when it is re-constituted he will not 
continue to be co-opted member. W. P. 1427 
of 1967, D/- 23-10-1968 (Mad), Reversed. 

(Para 2) 


Govt. Pleader, for Appellants; R. Ven- 
kataraman, for Respondents, : 


K. VEERASWAMI, C. J:— Erumai- 
patti Panchayat Union Council consists of 29 
members, of whom 25 are members by rea- 
son of tbeir being presidents of Panchayats 
and the remaining four have been’ co-opted. 
This is in accordance , with the proviso to 
sub-section (1) of Section 12 of the Tamil 
Nadu . Panchayats Act, 1958. On 5-5-1966, 
the State Government, by G. O. No. 1164, 
Rural Development and Local’ Administra- 
tion, in purported exercise of their power 
under Section 155 (1) (a), dissolved the Pan- 
chayat Union Council with effect from that 
date and directed that it would be reconsti- 
tuted in terms of sub-section (3) of that sec- 
tion with effect from 5-5-1967. On 13-5- 
1967, the Revenue Divisional Officer, who 
had acted as Special Officer in the interreg- 
num, issued notices for the purpose of elect- 
ing a Chairman. One of the co-opted mem- 
bers of the erstwhile Panchayat Union Coun- 
cil filed petitions on 25-5-1967 under Arti- 
cle 226 of the Constitution .for prohibition 
preventing the Revenue Divisional Officer 
from holding a meeting for the purpose of 
electing a Chairman and for a direction to the 
Revenue Divisional Officer that be should 
permit the erstwhile “co-opted members to 
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participate in any meeting for electing a 
Chairman. ‘The petitions were allowed by 
_Kailasam, J., and W. A. No. 463 of 1969 
arises therefrom. In the other appeal W. A. 
No. 76 of 1972 too, a similar question arises. 


‘2. The question we are called upon to 
decide is whether the co-opted members sur- 
vive the dissolution of the Panchayat Union 
Council so that, when it is re-constituted, 
they continue to be co-opted members. In 
our opinion, the question does not admit of 
any answer; but no member of the. Pancha- 
‘ yat Union Council will survive the dissolu- 


tion. As a matter of fact, sub-section (3) of | 


Section 155 itself is clear on the point. It 
says that, on the date fixed for dissolution of 
a Panchayat under sub-section (1), all its 
members as well as its President and Vice- 
President shall forthwith be deemed to have 
vacated their offices as such. The sub-sec- 
tion does not say that, when the members 
vacate their office on dissolution, they conti- 
nue to be members of the Panchayat Union 
Council. ~ It is true that the 25 Presidents 
become members of the re-constituted Pan- 
chayat Union Council. That is not because 
they have not vacated their offices under sub- 
section (3) of Section 155 following dissolu- 
tion of the Panchayats, but because the Act 
provides that the Panchayat Union Council 
shall consist of Presidents of Panchayats. It 
follows therefrom that, so long as the 25 
members continue to be Presidents of Pan- 
chayats by virtue of- their offices, they are 
entitled automotically to be members of the 
reconstituted Panchayat Union Council. In 
other words, they are ex-officio members. 
That is to say, by virtue of their offices as 
Presidents of Panchayats, they become mem- 
bers of the Panchayat Union Council. It can- 
not be said that they continue to be mem- 
bers of the Panchayat Union Council, not- 
withstanding the dissolution. Ramaprasada 
Rao, J., has taken the view that, because the 
' definition of the term “member” also inclu- 
des a co-opted member, it follows therefrom 
that when the Panchayat Union Council was 
reconstituted the co-opted” members should 
be regarded as members of the Panchayat 
Union council. We are unable to accept this 
view. Only, if and to the extent the co- 
opted members are entitled to have their 
status, they will be included in the expres- 
sion ‘members’, Once there is a dissolution, 
they shall be deemed to have vacated their 
offices. It means that they are no longer 
co-opted members, unless they are again co- 
opted as members of the reconstituted Pan- 
chayat Union Council, by virtue of their 
being ex-officio members. On that view, the 
appeals are allowed. No costs. 


Appeals allowed. 


A. Somasundaram v. State (Kailasam J.) 


` Madras Land Reforms 
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AIR 1974 MADRAS 156 (V 61 C 50) 
KAILASAM, J. 
Dr. A. Somasundaram, Petitioner v. The . 
one of. Tamil Nadu and another, Respon- 
ents. 


Civil Revn. Petn. No. 448 of 1971, DJ- 
10-3-1972, against order of Land Tribunal 
(Sub-J.), Tiruchirapalli in L. T. C. M. A. No. 
4 of 1970 ete. 

Index Note: — (A) Tenancy Laws — 
(Fixation of Ceiling 
on Land) Act, (1961), Section 20 — The 
words ‘or otherwise effected’ must be read 
ejusdem generis with any of the transactions 
mentioned earlier in the section. Hence where 
a person has been assigned land by the Gov- 
ernment otherwise than under the Estates 
(Abolition) Act, 1948, after the notified date, 
the penalty provided under Section 20 is not 
applicable. f (Para 2 

H. Devadoss, for Petitioner; G. R. 
Lakshmanan for Addl. Govt. Pleader and 
K.. S. Bhaktavatsalam, for Respondents. 


ORDER:— The Government assigned 
to the petitioner 77.47 standard acres, other- 
wise than under the Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act, 1948, 
after the notified date. The question arises 
whether this assignment would come within 
the provision under Section 20 of the Mad- 
ras Land Reforms (Fixation of Ceiling on 
Land) Act, 1961. The Government have 
considered the Petitioner’s case and granted 
patta outside the Abolition Act, by assign- 
ment, ` 


2. Section 2) of the Madras Act 58 
of 1961 provides that if, as a result of any 
transfer of land either by. sale, gift, exchange, 
surrender, agreement, settlement or otherwise 
effected on or after the notified date, the ex- 
tent of land held by the transferee exceeds 
the ceiling area, then, the right, title or inte- 
rest accrued in his favour by virtue of such 
transfer in the land in excess of the ceiling 
area shall, as a penalty for contravention 
of the provisions of Section 7, be deemed 
to have been transferred to the Government 
with effect from the date of such transfer. 
Section 7 prescribes that on and from the 
date of the commencement of the Act no 
person shall be entitled to hold lands in ex- 
cess of the ceiling area unless in accordance 
with the provisions of the Act. Thus, under 
Section 20 of the said Act, any transfer of 
Jand either by sale, gift, exchange, surren- 
der,. agremeent, settie.nent or otherwise will 
not vest title on th2 transferee, but, will vest 
with the Government. The question is whe- 


ther the assignment by the Government will - 


come under any of the transactions mention- 
ed in Section 20 of the said Act, namely, 
assignment, sale, gift, exchange, surrender, 
agreement, or setlement. The words “or 
otherwise effected” can only be read in 
ejusdem generis with any of the transactions 
mentioned earlier. As the assignment cannot 
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be brought under any transfer ‘otherwise 
effected’ the transaction cannot be held to 
be one under Section 20. Therefore, the 
penalty provided under Section 20 cannot be 
applicable. The result will be, though the 
petitioner cannot claim anything more than 
the ceiling area, the penal provisions of Sec- 
tion 20 will not be applicable. The Gov- 
ernment, of course, will be at liberty to deal 
with the’ excess area according to Act 53 of 
1961, otherwise than under Section 20. 

» The civil revision petition is al- 
lowed to the extent indicated above. 

.Order accordingly. 


AIR 1974 MADRAS 157 (Y 61 C 5f). 
K. VEERASWAMI, C. J. AND 
VARADARAIAN, J. 

The Government of Tamil Nadu and 
others, Appellants v. R. Gopalaswamy. and 
another, Respondents. 

Writ App. No. 133 of. 1973, DJ- 5-9- 
1973, against Judgment of Ramapresada 
Rao, J., in W. P. No. 2533 of 1973, ete. 


Tamil Nadu Panchayats Act (35 of 1358), 
Sections 149 and 155 — Powers of Inspec- 
tors of Panchayats and those of Gorern- 
ment — Difference. 

The difference between Section 146 (1) 
and Section 155 (1) is that the latter provi- 
sion speaks of ‘persistently makes defaut in 
performance of duties. The power of the 
Government in relation- to persistent defaults 
is not identical with that under Section 149 
(2) under which an Inspector is authorised 
only to appoint a person to perform the 
duties. Evidently, Section 155 (1) conem- 
plates a case where the persistent defaut in 
performing duties on the part of the ?an- 
chayat Union Council calls for not merely 
the appointment of a person to perform the 
duties but also the dissolution of the Union 
Council itself if the facts justified it. 

Where, on the default of Union Cowncil 
to carry out certain scheme the Directo-: of 
Rural Development, who was also the Ins- 
pector of Panchayats, authorised the Union 
Commissioner to perform the duties of the 
Union but on account of the party postion 
in the Union Council there was deadloc< in 
administration of the Council and therefore 
a persistent default, the Government could 
pass order under Section 155 to dissolve the 
Union and direct its reconstitution. W. P. No. 
2533 of 1973 (Mad), Reversed. (Paras 3, 4) 

The Government Pleader, for Appellants; 
= Padmanabhan and D. Raju, for Respon- 

nts. 


K. VEERASWAMI, C. Ja— An crder 
-of the State Government, G. O. No. Ms. 486 
Rural Development and Local Administra- 
tion dated 16-3-1973, was quashed by Rema- 
prasada Rao, J., on the view that it wes in 
direct conflict with the proceedings of the 
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Director of Rural Development who is also 
an inspector for purposes of the Tamil Nadu 
Panchayats Act. That order of the Director 
was dated 28-1-1973 and it said that the 
Collector of Ramanathapuram reported that 
the meetings of the Sivakasi Panchayat Union 
Council scheduled to be held on 1st January, 
6th March, 4th May and 3rd June, 1972, 


“were not held as a result the development 


schemes entrusted to the Panchayat Union 
could not be carried out on account of the 
faction in*the Council. Thereafter, after giv- 
ing notice to the Panchayat Union Council 
under Section 149 (1) and being not satis- 
fied with the explanation offered, in exercise 
of the power conferred under Section 149 (2) 
of the Act, he authorised the Panchayat 
Union Commissioner, Sivakasi, to perform 
the duties mentioned and meet the relative 
expenses. It appears that due to the realign- 
ment of political affiliations, 31 Councillors 
opposed the Chairman, while 19 supported 
him, with the result that every resolution 
brought before the Council was defeated. The 
order -of the Government, which has been 
quashed by the learned Judge, shows that 
one of the materials it had before it was a 
letter of the Collector of Ramanathapuram, 
dated 27-2-1973. We find from the order 
that it was brought to the notice of the Gov- 
ernment that Sivakasi Panchayat Union 
Council was not functioning satisfactorily 
and effectively and the administration of the 
Panchayat Union Council had been paralys- 
ed because of the deadlock in the adminis- 
tration created by the members of the Pan- 
chayat Union Council. The order also 
notices the fact that, 34 members of the 
Council met and passed a resolution support- 
ing the dissolution of the Council with re- 
ference to the show-cause notice issued by 
the Government under Section 155. On a 
consideration of the entire material, the Gov- 
ernment directed that the Sivakasi Pancha- 
yat Union Council be dissolved with’ effect 
from 17-3-1973 and be reconstituted with 
effect from 17-6-1973. The . consequential 
notification. was accordingly made. Rama- 
prasada Rao, J., thought that because the 
ground for making the two orders, one of 
the Director, Rural Development, and the 
other: of the Government, is identical, there 
was a conflict, and since the Government 
order had not even taken notice of the 
order of the Director of Rural Development 


the order of the Government should be 
quashed, i 


_ 2 _ We are not able to agree with that 
view. It is true that the ground for either 
of the orders is identical. But it does not 
follow from it that there was any conflict 
between the two orders. Each of them has 
been passed in exercise of the power con- 
ae by the appropriate provisions of the 

3. Section 149 empowers the Inspec- 
tor to appoint some person to perform the 
duties of the Panchayat, if at any time it ap- 
pears to him that a Panchayat President on 
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Executive authority or a Panchayat Union 
Council or its Chairman or Commissioner 
has made default in performing the duty im- 
posed by or under the Act. An Inspector, 
of course, should make such appointment 
only after he had fixed a period by an order 
of his for the performance of such duty and 
there was still default in the performance of 
that duty. In the instant case, the order 
which the Director, in his capacity as Ins- 
pector, made was well within the purview of 
Section 149 (2). But it may be noticed that 
the power of the Inspector is confined only 
to make an appointment of a person to per- 
form the duty. If a more drastic solution 
js required in any contingency in addition to 
the appointment of a person to perform the 
duty, the Inspector will have power to make 
any order in that regard. But Section 155 
gives the power to the Government to dis- 
solve a Panchayat Union Council in certain 
circumstances which may be identical with 
the circumstances which would entitle an 
Inspector to act under Section 149 (2). The 
only difference between Section 149 (1) and 
Section 155 (1) is that the latter provision 
|speaks of ‘persistently makes default: in 
performance of duties. The power of the 
Government under ‘Section 155 in relation 
to persistent default in performing duties is 
mot identical with that under Section 149 (2) 
which authorised, as we said, an Inspector 
to appoint a person to perform the duties. 
Evidently, Section 155 (1) contemplates a 
case where the persistent default in perform- 
ing duties on the part of the Union Council 
calls for not merely the appointment of a 
person to perform the duties but also the dis- 
solution of the Union Council itself if the 
facts justified it. . 


4. In the instant case, the party posi- 


tion in the Council is such that as many as ` 


34 members were opposed to the Chairman 
and every resolution which was brought be- 
fore the Council was defeated. In tbat 
situation, it is but to be expected that dis- 
solution of the Panchayat Union Council 
was also called for, because of the dead- 
lock in the administration caused by the 
persistent default made by the Panchayat 
‘Union Council. Though the ground for ac- 
tion may be more or Jess the same in Sec- 
tion 149 (1) and (2) and also Section 155 (1), 
except for the difference that in the latter 
case the default should be persistent, the 
remedies provided by the two sections are 
entirely different. i 


5. It is contended for the first res- 
pondent that the effect of the Government 
order is to remove the Chairman under Sec- 
tion 155 (J) a result which could be pro- 
perly arrived at only by following the provi- 
sions relating to a no-confidence motion 
against the Chairman. We are unable to ac- 
cept this contention as correct. The inten- 
tion of the order of the Government 
under Section 155 (1) was not to remove 
the Chairman, but was to dissolve the Pan- 
chayat Union Council. It may be that be- 
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cause of the peculiar provisions, when the 
Panchayat Union Council, is reconstituted, 
the Presidents of the Panchayats, would, be 
cause of their ex-officio position, become 
automatically members of the ‘reconstituted 
Council and the reconstituted Council will 
have to elect a chairman. But it does not 
follow that when there is a dissolution and 
by its effect, the Chairman goes out of office, 
the order of dissolution should be construed 
also as one of removal of the Chairman. 

simply is neither the intention 
‘of the order nor the effect of Sec- 
tion 155 (1) (a) of the Act. No one would 
say from the order of dissolution that it 
was ane removing the chairman from the 
office. If he went out of office, it was not be- 
cause he was removed. by any no-confidence 
motion brought against him under the Rules, 
but because the Panchayat Union Council 
itself was dissolved. 


6. We are told that of late this pecu- 
liar device has been adopted by. the Pan- 
chayat Union Councils to get rid of -un- 
wanted Chairman by a devious process and 
that therefore we should not lend support to 
this. We are afraid that it is not for the 
Court to meet the- situation but it is for the 
Legislature. We can only look into the pro- 
visions of the Act and interpret their langu- 
age. 

7. In that view of the matter, we 
allow the appeal with costs against the first 
Tespondent. Counsel’s fee Rs. 100. 


Appeal allowed. 


AIR 1974 MADRAS 158 (V 61 C 52)- 
K. VEERASWAMI, C. J. AND 
VARADARAJAN, J. 


K. Narayana Rao, Appellant v. Meenak- 
shi Velu and others, Respondents. 


O. S. A. Nos. 79 of 1966 and 6 of 1967, 
D/- 1-8-1973, against Judgment of Rama- 
murti, J.. in O. S. No. 175 of 1963, etc. 


Index Note:— (A) Transfer of Property 
Act (1882), Section 60, Proviso — Sale 
held in- execution of power of sale under 
Section 69 — Does the right to redemption 
subsist after the purchaser has paid entire 
purchase money and it has been distributed? 

Brief Note: — (A) The mortgagor gave 
the power of sale to the mortgagee under 
Section 69 of the T. P. Act. The mortgagee 
exercised that power. The purchaser paid 
the full purchase money which was appro- 
priated towards the debt and the balance was 
distributed. ‘ 

Held, the mortgagee having been paid 
the mortgage debt, the mortgage came to an 
end by act of parties and with that the 
mortgagor’s right to redemption. That the 
right to redemption is extinguished only when 
the sale is completed by a registered instru- 
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ment is not correct. AIR 1944 Bom 156 and 
AIR 1950 SC 1 and AIR 1949 Bom 154, Dis- 
tinguished. (Paras 3, 5) 


V. Srinivasan, for Appellant; T. S. 
Nagaswamy Ayyar, V. Natarajan; K. 
Venkataramani, S. B. Mani, K. Kumera- 
swamy, P. Kannan, H. N. Markandan and 
G. Viswanathan, for Respondents. 


K. VEERASWAMI, C. J:— There are 
two, appeals before us, one arising out of a 
suit for specific performance which had 
been decreed and the other, for redemprion 
of a mortgage which was dismissed. The 
appellant is a third mortgagee who was not 
a party to the suit for redemption instituted 
by the mortgagor; but, by leave of this court, 
he preferred these appeals. The third mort- 
gagee was, however, a party to the suit for 
specific performance. One Kasturi Sakun- 
tala mortgaged to one V. Ranganathan Chetti 
on 6-3-1956 for Rs. 13,200/-. The deed of 
mortgage reserved to the mortgagee a power 
of sale under Section 69 of the Transfer of 
Property Act. Though there was a suit to 
prevent the exercise of the power of sale, 
the mortgagee eventually, through <uc- 
tioneers, exercised his power of sale and ac- 
cepted the highest bid of Rs. 52000. The pur- 
chaser immediately paid Rs.- 13000 into the 
hands of the auctioneers. The balance of 
Rs. 39000 was paid by the purchaser on 
1-3-1963, and it is not in dispute that a fair 
sale deed engrossed on stamp paper was 
drawn up on 15-3-1963. On that day, the 
mortgagor instituted O. S. No. 605 of 1863, 
which was converted into C. S. 193 of 1%63, 
for redemption. She claimed that the sale 
held in execution of the power of sale un- 
der the deed was invalid and she had still the 
right of redemption. The second mortgas 
ene Swarnakumari, was impleaded az a 
defendant. Pending the suit, an interim in- 
junction was granted. The purchaser, at the 
same time, instituted O. S. No. 175 of 1263 
for specific performance. As indicated earlier 
to this suit the second and third mortgagees 
were made parties. Ramamurti, J., who fried 
both the suits together, granted specific per- 
formance and declined to allow redempticn. 


2. The two appeals thus turn on the 
question whether the right of redemption in 
these circumstances subsisted so that the 
mortgagor could redeem the mortgage. As 
we mentioned, it is not the mortgagor who 
has filed these appeals, but the third mert- 
gagee. But that, we think, can make no 
difference, as the third mortgagee has b:n 
granted leave to file the appeals and nas 
the right to redeem up. Ramamutti, J., dif- 
fered from Abraham Esra v. Abdul Laif, 
AIR 1944 Bom 156 and, on equitable comsi- 
derations and in the light of Maring (Lord) 
v. London and Manchester Assurance Co., 
1935 Ch 310, was of opinion that the mcrt- 
gagor had no longer the right of redempt.on 
after the auction sale had been held end 
purchaser had paid the entire purchise 
money. In fact, we find from the recerd 
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that, after the money was deposited, the 
third mortgagee himself applied for distri- 
bution of his share which was ordered out 
of the purchase money. 


3. Mr. V. K. T. Chari for the appel- 
lant contends that, since the sale deed in 
exercise of the power of sale under Section 69 
had not been executed yet as required by 
law, the right to redemption was still avail- 
able, and it had not been extinguished by 
any act of the parties. We are, however, 
unable to subscribe to the view that, only 
as and when the sale is completed by a re- 
gistered instrument, extinguishment of the 
Tight to redemption is brought about. That 
certainly is one way by which the right to 
tedemption may be extinguished. But there 
may he other acts of parties which, in the 
light of facts and circumstances, may well be 
held to have extinguished the right to re- 
demption. The right to redemption is not 
always controlled by conveyance in accord- 
ance with law. Section 60 of the Transfer 
of Property Act defines the right of a mort- 
gagor to redemption. But the proviso to this 
section suggests that the right conferred by 
the section may be extinguished by act of 
parties or by decree of court. We are not, 
in these appeals, concerned with the sales in 


-enforcement of mortgages through court. In 


passing, we may say that, in such cases, 
until confirmation of court sales, the right 
to redemption subsists, in view of the speci- 
fic provision in the Code of Civil Procedure. 

4. On the facts of this case, we are of 
the view that the mortgagor’s right to redemp- 
tion had been extinguished, because, after 
the purchaser had paid the full, purchase 
money*and the same had been appropriated 
towards the debt and the balance distribut- 
ed, the mortgage itself no longer subsisted. 
That situation was brought about by ‘the par- 
ties which had the effect of extinguishing the 
mortgagor’s right to redemption. AIR 1944 
Bom 156, Thota Chinna Subbarao v. Matta 
Palli Raju, 1949 FCR 484 = (AIR 1950 
FC 1) and A. F. I. Mansoor v. Abdul Mo- 
hamed, AIR 1949 Bom 154, are distinguish- 
able on facts. We do not understand those 
cases to lay down that, only when there is 
a conveyance by a registered instrument, the 
tight to redemption is extinguished. 


5. -Take for instance, the case of a 
mortgagor himself having paid the entire 
mortgage money and the same having been 
applied and adjusted. No one will say that, - 
even thereafter, the mortgage subsisted and, 
therefore, the mortgagor had the right to re- 
demption. When the mortgagor gave the 
power of sale to the mortgagee under Sec- 
tion 69 of the Transfer of Property Act, the 
mortgagee exercised that power and, when 
the purchaser paid the money which, as we 
said, has been distributed, that would cer- 
tainly have the effect of discharging the mort- 
gage. The mortgagee having been paid the 
mortgage debt, the mortgage came to an end 
and, with that, the mortgagor’s right to re- 
demption. What is what has happened in this 
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case. ‘That situation, in our view, squarely 
falls within the ambit of the proviso to Sec- 
tion 60. à 
6. On that view, the appeals are dis- 
missed. The plaintiff-respondent in O. S. A. 
No. 79 of 1966, will be entitled to her costs. 
No costs in the other appeal. 
. = Appeals dismissed. 


AIR 1974 MADRAS 160 (V 61 C 53) 
ISMAIL AND NATARAJAN, JJ. 
P. Sangili and others, Appellants v. 
Ramakrishnan and others, Respondents. 
App. No. 374 of 1967, D/- 19-7-1973. 


(A) Madras (I. N) Hindu Religious and 
Charitable Endowments Act, 1959 (22 of 
1959), Section 43 — Provision is mandatory 
— Non-compliance ‘with it renders resulting 
action void. — (X-Ref:— Interpretation of 
Statutes — Mandatory or directory). (X-Ref:— 
Words and Phrases — ‘Shall?’ — Meaning of). 

Section 43 is a salutary provision enact- 
ed for safeguarding the interests of a public 
religious institution for the benefit . of the 
public as a whole and therefore the provi- 
sions contained therein are mandatory. 

So far as Section 43 is concerned, the 
object and the scheme of the statutory provi- 
sions make it abundantly clear that the 
word ‘shall’ has been used in that section 
only in the mandatory form and sense and 
therefore any failure to comply with the re- 
quirements of Section 43 will render the re- 
sulting action inoperative and totally void. 
‘AIR 1973 Mad 135, Referred. (Paras 5, 6) 

(B) Madras (T. N.) Hindu Religious and 

Charitable Endowments Act, 1959 (22 of 
1959) Section 43 — Suit against appointed 
temple trustees for declaration of tithe to 
property alleged to belorig to the Temple — 
Compromised in favour of plaintiffs 
' Subsequent suit by another Trustee for 
mere declaration of title of the temple to the 
said properties — Maintdinability. (X-Ref:— 
Specific Relief Act (1963), Section 34). 

A decree passed by Court without 
jurisdiction ‘is a nullity and it can even be 
challenged collaterally without a prayer for 
setting it aside. The expression ‘collateral 
proceedings’ is used in contradistinction to 
proceedings arising directly out of the very 
order which is alleged to be null and void. 
If there are independent or parallel proceed- 
ings in which the validity of the said order 
is put in issue, such proceedings are said to 
be collateral proceedings. Consequently, the 
expression ‘collateral proceedings’ is so un- 
derstood, the present suit instituted by the 
plaintiff is a collateral proceeding. 

In the instant case as the earlier compro- 
mise decrees have thrown a cloud on the 
title of the temple to the suit properties, the 
plaintiff trustee was entitled to come for- 
waid with the present suit putting forward 
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the cóntention that the compromise ‘decrees 
in the earlier suits were null and void. 
(Paras 8, 9) 

(C) Civil Procedure Code (1908), O. 32, 
R. 7 — Section 43 of T. N. Act 22 of 1959 
not analogous to Rule 7. 

There is no analogy between the provi- 
sions contained in Order XXXII Rule 7, Civil 
Procedure Code and Section 43 of the Act, 
because in the former case, what is sought to 
be protected is the individual interest of the 
minor concerned, while in the Jatter what is 
sought to be protected is the rights and inte- 
rests of a public religious institution in which 


the public as such is vitally interested. 


-(Para 10) 

(D) Civil P. C. (1908), Section 11 — 
Compromise decree — Not a decision of the 
‘Court — Does not operate’ as res judicata: 
AIR 1967 SC 591, Followed. (Para 9) 
A. K. Siveraman, A. S. Kailasan and 

R. Krishnamurthy, for -Appellants; K. E. 


Rajagopalachari and M. Subramanian, for 
Respondents. : 
ISMAIL, J.:— Defendants 7 to 11 in 


O. S. No. 39 of 1965 on the file of the court 
of the Subordinate Judge, Sivaganga are the 
appellants herein. For the purpose of under- 
standing the scope of the appeal, it ‘is ne- 
cessary to set out certain facts. The suit 
Telates to one Sri Pallar Kaliamman temple, 
Gandhipuram St. Virudhunagar and the suit 
properties are claimed to belong to the said 
temple. Admittedly the suit properties were 
in the possession of defendants 1 to 4 prior 
to the Hindu: Religious and Charitable En- 
dowments department taking action under 
the provisions of the Madras Hindu Reli- 
gious and Charitable Endowments Act, here- 
inafter referred to as the Act. The authori- 
ties functioning under the Act felt that the 
affairs of the temple were mismanaged and 
so three trustees were appointed by the As- 
sistant Commissioner, Hindu Religious and 
Charitable Endowments, Madurai, and they 
were defendants 5 and 6 and one Sinnu, who 
died subsequently. Defendants 1 to 4 refus- 


-ed to hand over possession of the temple and 


its properties to the said trustees, defendants 


. 5 and 6, and preferred a revision petition to 


the Commissioner, Hindu Religious and Cha- 
ritable Endowments and the same was dis- 
missed on 13-12-1964. Thereafter defendants 
5 and 6 filed O. A. No. 143 of 1954 for 


_issue of a certificate to take possession of 


the temple and its properties and such’a cer- 
tificate was issued and on the basis of the 
said certificate, proceedings ‘were initiated 
before the Additional First Class Magistrate, 
Virudhunagar, for taking possession. Under 
those circumstances, two persons by name ` 
Marudhan and Sangili acting for themselves 
and as representatives of the families of 
Pallas living in Kottaipatti, now known as 
Gandhipuram Street, Virudhunagar, filed 
O. S. 26 of 1957 on the file of the’ Court 
of the Subordinate Judge, Ramanathapuram 
at Madurai, to set aside the order of the 
Deputy Commissioner holding that the suit 
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properties belonged to the suit temple and 
issuing a certificate to that effect. Defendants 1 
to 4 also filed O. A. 38 of 1955 before the 
Deputy Commissioner, Hindu Religious and 
Charitable Endowments, Tanjore, for a 
declaration that the suit temple is a 
private temple and not a public temple. 
The Deputy Commissioner by his order cated 
18-4-1957, held that the suit temple is a pub- 
lic religious institution. Defendants 1 io 4 
then preferred an appeal before the Com- 
missioner, Hindu Religious and Chari-able 
Endowments, Madras, and that appeal was 
dismissed on 11-2-1958. Thereafter, the 
aforesaid Marudha and Sangili and another 
Alagu Kudumban for themselves and as re- 
presentatives of the said family of Pallas filed 
another suit, O. S. 16 of 1958, on the file 
of the court of the Subordinate Judge, Rama- 
nathapuram, at Madurai, to set aside the 
order of the Commissioner, holding that the 
suit temple is a public institution. In 5oth 
the suits, defendants 5 and 6 filed written 
statements contesting the case of the plain- 
tiffs therein. However, both the suits were 
compromised on 22-2-196) and. under the 
terms of the compromise, practically all the 
suit properties were conceded to belonz to 
Pallar Podhu and not to the temple as such. 
The only concession that was made in favour 
of the ‘temple in the compromise was that 
a sum of Rs. 750/- out of the income trom 
the properties was to be spent for the tene- 
fit and the festivals of the temple. In ad- 
dition to that, the plaintiffs in the respe-:tive 
suits and defendants adjusted Rs. 5,000/- and 
Rs., 3,957/- respectively, said to be costs in- 
curred by them in the suits and other pro- 
ceedings from out of the income of the 
properties, which was deposited into the 
court by the Receiver. Decrees were passed 
in both the suits on the basis of the above 
compromise. The compromise decrees also 
Sat aa that the suit properties shoulc be 

mded over to A. G. Mariappan, the first 
defendant in the present suit and 
N. Arasappan, the fourth defendant in 
on: behalf of the 
hu. Yet another suit, 
namely, O. S. 33 of 1960 on the file of the 
-court of the Subordinate Judge, Ramanztha- 
puram at Madurai, was filed for framirg a 
scheme for the administration of the suit 


properties and in that suit also on the. basis - 


of consent of the parties, a scheme decree 
was passed. Neither the temple nor the trus- 
tees of the temple nor an officer of the Hndu 
Religious and Charitable Endowments de- 
po was made a party to the said suit. 

view of the conduct of defendants 5 and 
6 in the two suits, namely O. S. 26 of 1957 
and O. S. 16 of 1958, they were removed 
from the office of trusteeship and the pre- 
sent plaintiff was appointed as the sole 
trustee of the suit temple for a perio of 
five years by the Assistant Commissioner in 
his proceedings dated 6-10-1960. It is tere- 


after the present suit was instituted for a 
declaration of the title of the temple to the 
are Matt Y c--22 
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suit properties, which are 30 items, and for 
ENEY of possession of the same on behalf 
of the temple. The contention of the plain- 
tiff was that the decrees passed in the three 
suits, namely, O.:S. No. 26 of 1957, O..S. 16 
of 1958 and O. S. 33 of 1960, were collusive 
and also void as being bit by Section 43 of 
the Act and consequently they are not bind- 
ing on the suit temple and its properties. 
Principally, on this ground the present suit 
was instituted for the reliefs referred to 
above. Defendants 1 to 3 filed a written 
statement putting forward a contention that 
the suit properties did not belong to the 
temple and ‘they belonged to Pallar 
Podhu, who themselves managed the suit 
temple; that the decrees in the suits referred 
to above were not collusive decrees and they 
were valid decrees and that the plaintiff 
without praying for setting aside the decrees 
Within the time prescribed by law could 
not straightway file a suit for a declaration 
of title of the temple to the suit properties 
and for recovery of possession thereof. They- 
also put forward a contention that in view 
of the fact that a writ petition was pending 
on the file of this court, at that time, the 
suit could not be proceeded with and that 
the plaintiff himself had no right or autho- 
Tity to represent the suit temple in the pre- 
sent action. On the basis of these pleadings, 
the learned trial Judge framed the necessary 
issues and the issues so framed and subse- 
quently recast are as follows:— 


1. Are the decrees passed by the Sub- 
Court, Ramanathapuram, in O. S. 26 of 1957, 
16 of 1958 and 33 of 1960, vitiated by col- 
lusion between the plaintiff or plaintiffs in 
those suits with the defendants who were 
sued in representative’ capacity as trustees 
Tepresenting the suit temple? 

2. Is the suit temple a public religious 
institution? 

3. Is the scheme decree passed in O. S. 
33 of 1960 an illegal one on the ground 
that the scheme has to be framed only under 
Endowments Act of 1961? 

4. Has the plaintiff to ask for the relief 
of setting aside the (decree in) former suits 
O. S. 26 of 1957 and 16 of 1958, on the 
file of the Sub-Court, Ramanathapuram at 
Madurai? (as recast). 

5. Is the plaintiff a legally appointed 
trustee? 


6. Do the suit properties belong to the 


- suit temple? 


_ .. 7. Whether the suit is barred by res 
judicata by reason of O. S. 26 of 1957 and 
16 of 1958 (recast)? . . 

8. Has not this court jurisdiction by rea- 
son of Section 108 of the Hindu Religious 
and Charitable Endowments Act, 1959? 

9. Is the suit sustainable in view of the 
pending of the writ petition filed by the 
defendants before the High Court? 

10. Is the suit barred by limitation? 


11. Is the plaintiff entitled to mesne 
profits and if so, in what quantum? 
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The learned Subordinate Judge by his judg- 
ment and decree dated 31-1-1967 held that 
the decrees in all. the previous suits were 
collusive, void and inoperative and there was 
no need for the plaintiffs to have them set 
aside. He also came to the conclusion that 
the suit properties belong to the suit temple 
and consequently the trustee was entitled to 


recover possession of the same on behalf, 


of the temple. We may mention at this 
stage itself that out of 30 items referred 
to, the plaintiff conceded that the suit 
temple had no right to item 30 and there- 
fore a decree was passed only in relation 
to items 1 to 29. In this view, the learn~ 
ed Subordinate Judge decreed the suit 
as prayed for. Hence, the present appeal 
by defendants 7 to 11, who claim to re- 
present Pallar Podhu. 

2. Mr. A. K. Sreeraman, learned 
counsel for the appellants, advanced the 
following arguments before us— 

1. Section 43 of the Act is only di~ 
rectory and not mandatory and there- 
fore the consent decrees passed without 
complying with the requirements of that 
section are neither void nor inoperative 
and the result of non-compliance with 
the said section will only render the 
trustees liable to disciplinary action 
under Section 53 of the Act and the com- 
promise decrees themselves will not be 
affected. ` 


2. Though the decrees In these suifs 
were based on compromise, still they 
are decrees of court and consequently 
so long as the decrees stand, it is not open 
to the plaintiff in the present action to 
fgnore those decrees and file the present 
suit, because those decrees will operate 
as res judicata; and if at all the plaintiff 
should seek to set aside those decrees. 


3. The plaintiff having. come forward 
with a case praying for a declaration of 
title of the temple to the suit proper- 
ties, the burden is on the plaintiff to 
make out the temple’s title to the suit 
_ properties and that has not been made 
out; the trial Judge has not considered 
the various objections put forward by 
the appellants to the Commissioner’s re~ 
port and the'trial Judge without cor- 
relating the suit properties with the title 
deeds put forward by the plaintiff mere- 
ly proceeded to decree the suit on the 
basis of the Commissioner’s report, We 
shall consider these arguments in the 
order mentioned above, 


3. As far as the first argument is 
concerned, it is an admitted fact that the 
decrees in all the three suits were pass~ 
ed by consent of parties. In addition to 
this, in O.S. 33 of 1960, there was a fur-~ 
ther infirmity, namely neither the tem~ 
ple nor the trustees of the temple nor 
an officer of the Hindu Religious and 
Charitable Endowments Department was 
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made a party to the suit. Consequently, 
it can be held without any difficulty that 
the decree in O.S. 33 of 1960 cannot be 
said to be binding on the plaintiff or the 
suit temple. The position with regard to 
the decrees passed in O. S. 26 of 1957 and 
16 of 1958, stands ona slightly dif» 
ferent footing. To those suits, the suit 
temple itself was made a party and it 
was represented by defendants 5 and 6 
that the plaintiffs therein purported to 
represent the entire Pallar Podhu. As 
we have pointed out already, the decrees 
in those suits were passed on the basis of 
consent of the parties and the decrees 
stated that the suit properties did noft 
belong to the suit temple, but belonged 
to Pallar Podhu and that the temple as 
such was not a publie religious institu= 
tion, but belonged to the Pallar Podhu, 
The question for consideration is whether 
the said decrees can be said to be collu~ 
sive and fraudulent ones, having regard 
to the stand taken by defendants 5 and 
6 in the original written statements fil- 
ed by them and the subsequent total and 
complete surrender they made in favour 
of the plaintiffs therein. Having regard 
to the terms by which each ` side pur- 
ported to take a huge sum of money from 
the temple income, said to be represent- 
ing costs and expenses incurred by them 
in the litigation, there can be no doubé 
whatever that the compromise decrees 
were not bona fide ones and they wera 
collusive ones between the parties, 

A, Apart from this, there is yet 
another infirmity with regard to those 
decrees as having been passed in oppo» 
sition to the provisions contained in Sece 
tion 43 of the Act referred to above, 
That section states— 

“No suit, application or appeal pend= 
ing before a court to which religious ine 
stitution is a party shall be withdrawn 
or compromised by the trustee of the in= 
stitution except with the previous sance 
tion of the Commissioner.” 

The argument of the learned counsel for 
the appellants is that though the seca 
tion uses the word ‘shall’, the provisions 
of the section are not mandatory, buf 
only directory: consequently, failure to 
comply with the requirements of thaf 
section will not nullify the decrees them= 
selves, though it may render the trus» 
tees of the temple, namely, defendants 
5 and 6 to be proceeded. against under 
Section 53 of the Act on the ground thal 
they had failed to discharge their duties 
and perform the functions of trustees in 
accordance with the provisions of the 
Act or the rules made thereunder. The 
learned counsel further contended thaf 
there are several other sections in the 
Act in which the word ‘shall’ has been 
used, but in all these sections, it cannof 
be held that the word ‘shall’ has been 
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used in a mandatory sense and so ¿lso 
fn Section 43, the word ‘shall’ should not 
be construed as imposing a mandate and 
it can be construed to be only directcry. 
In support of his contention, the jearn- 
ed counsel drew our attention to a deci- 
sion of the Supreme Court in Banasri 
Das v. Cane Commissioner, Uttar Fra- 
desh, AIR 1963 SC 1417. In paragraohs 
18 and 19 of the judgment, the Supreme 
Court stated— 


‘The general rule as to which pros 
vision of law can be regarded as mamia« 
tory and which directory is statéd in 
Maxwell -on Interpretation of Statutes, 
Jith Edn. at page 364— ‘It has been said 
that no rule can.be laid down for deer- 
mining whether the command ‘(of the sta- 
tute) is to be considered as a mere direc- 
tion or instruction involving no invali- 
dating consequence in its disregard, or 


‘as imperative with an imp_ied 
mullification for disobedience, be« 
yond the fundamental one that 


it depends on the scope and object of the 
enactment. It may, perhaps, be fonnd 
generally correct to say that nullifca- 
tion is the natural and usual consequ% 
ence of disobedience, but the question is 
fn the main governed by considerations 
lof convenience and justice (R. v. Igaal, 
1877-2 QBD 199 at p. 208, per Lush J.) and 
when that result would involve general 
inconvenience, or injustice to innocent 
persons, or advantage to those guilty of 
the neglect, without promoting the real 
aim and object of the enectment, such an 
intention is not to be attributed to tha 
Legislature. The whole scope and purpose 
of the statute under consideration w ust 
be regarded. The general rule is, that an 
absolute enactment must be obeyed or 
fulfilled exactly, but it is sufficient Ha 
directory enactment be obeyed or <ul« 
filled substantially.” 


This rule has been applied in many czses 
both in India and in England. In State of 
U. P. v. Manbodhanlal, 1958 SCR 533 = 
{AIR 1957 SC 912), this court observed 
that no general rule can be aid dcwn 
but the object of the statute must be 
looked at and even if the provisions be 
worded in a mandatory form, if its neg« 
lect would work serious general incon= 
venience or injustice to persons who 
have no control over those entrusted 
with the duty and at the same tme 
would not promote the main object of 
the Legislature, it is to be treated only 
as directory and the neglect of it though 
punishable would not affect the validity 
of the acts done These observations 
have been followed in other cases and 
recently in Bhikraj v. Union of Inia, 
AIR 1962 SC 113 at p. 119, it was 3b- 
served that where a statute requires 
that a thing shall be done in a pactis 
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cular manner or form but does not itself 
set out the consequences of non-compli- 
ance the question whether the prescrip- 
tion of law shall be treated as manda- 
tory or directory could only Phe solved 
by regarding the object, purpose and 
scope of that law. If the statute is found 
to be directory a penalty may be in- 
curred for non-compliance but the act 
or thing done is regarded as good. It is 
unnecessary to multiply these cases 
which are based upon the statement in 
Maxwell which is quoted over and over 
again.” : 

5. From this statement of the 
law, all that can be gathered is: 

1. There cannot be a universal rule 
to ascertain whether a mandatory form 
in a particular statute is intended to be 
really mandatory or only ancillary or 
directory. 

2. Whether it is mandatory or di- 
rectory has to be ascertained from the 
intention of the Legislature in enacting 
the particular statutory provision. 


3. That intention has to be gathered 
from the scope and object of the enact- 
ment. 

4. If there is a penalty provided for 
disobedience of the statutory mandate, 
that may give an indication that the 
statutory provision was intended for the 
mandatory, an 


5. Even if there is no penalty pro- 
vided for, then also the question whe- 
ther it is mandatory or directory could 
be answered only by having regard to 
ee object, purpose and scope of . that 
aw, 


Therefore, against the Background of 
the above position, we have now to con- 
sider whether the requirements of Sece 
tion 43 of the Act, which we are consi 
dering are mandatory or directory, 

6. The Act was enacted to amend 
and consolidate the law relating to the 
administration and governance of Hindu 
Religious and Charitable Institutions and 
Endowments in this State. The object of 
Section 43 is to see that no fraud is prac-~ 
tised or no loss is caused to the religi- 
ous institutions concerned and this object 
can be achieved by investing the Com~ 
missioner, who has got the power of 
superintendence over all religious insti~ 
tutions in the State, with authority to 
scrutinise the proposals for compromise 
or. withdrawal of suit and on the basis 
of such scrutiny to give or refuse to give 
sanction, based on his opinion that the 
said compromise or withdrawal was for, 
the benefit of the institution or not. Hav- 
ing regard to the narrow scope of Sec- 
tion 43, we are unable to see what pub- 
lic inconvenience will be caused, if Sec- 
tion 43 ‘s construed to be mandatory. By 
construing the provision of the said sec 
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tion as mandatory, we are preserving 
the rights and interests of a religious in- 
stitution, which are really in the inte- 
rests of the public. On the other hand, 
to construe the section as only directory 
is to give a carte blanche to a trustee re- 
presenting a religious institution to play 
ducks and drakes with the property, 
rights and interests of the institution 
only at the peril of being proceeded 
against and punished by way of removal 
or suspension under Section 53 of the 
Act. Having regard to the object sought 
to be achieved by providing for sanction 
‘funder Section 43, we are unable to hold 
that the requirements of the section are 
merely directory. The section is a salu- 
tary provision enacted with the express 
object of safeguarding the interests of 
a publie religious institution for the 
benefit of the public as a whole and 
therefore the reasonable way of con- 
struing that section.is that the provisions 
contained therein are mandatory. 
if the word ‘shall’ has-been used in a 
directory or recommendatory sense, in 
some other sections of the Act, in our 
opinion, that fact will have no relevancy 
to the construction of Section 43 and the 
meaning to be attributed to the word 
‘shall’ in that section. Therefore, having 
borne in mind the principles laid down 
by the Supreme Court, to which we have 
drawn attention, we are clearly of the 
opinion that as far as Section 43 is con= 
cerned, the object and the scheme of the 
statutory provisions make it absolutely 
and abundantly clear that the word 
‘shall’ has been used in that section only 
in the mandatory form and sense and 
therefore any failure to comply with the 
requirements of Section 43 will render 
the resulting. action inoperative and 
totally void. 

q. Mr. A, K., Sriraman, learned 
counsel for the appellant, drew our at= 
tention to some observations contained 
in a judgment of a Bench of this court 
to which one of us was a party in H. J. 
Dorairaj v. Viswanatha Rup and Co., 
AIR 1973 Mad 135. In that case the Bench 
was considering an argument based on 
the contention that a particular order 
passed by Ramamurti J. was null and 
void. In that context, the Bench quoted 
the following passage in the judgment of 
the Supreme Court in Kiran Singh v 
Chamanpaswan, AIR 1954 SC 340— 


“Tt is = fundamental principle well 
established that a decree passed by a 
court without jurisdiction is a nullity, 
and that its invalidity could bé set up 
whenever and wherever it is sought to 
be enforced or relied upon, even at the 
stagé of execution and even in collateral 
proceedings. A defect of jurisdiction, 
whether it is pecuniary or territorial, or 
whether it is in respect of the subject» 
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“mot decide anything. nor cag jt be ¢ 


A. LR, 
matter of action, strikes at the very aus 
thority of the court, to pass any decree, 


and such a defect cannot be cured even, 
by consent of parties”, 


Mr. Sreeraman’s argument is that the 
present is not a collateral proceeding 
and therefore the plaintiff cannot ques- 
tion the validity of the compromise de= 
crees passed in the other suits and sex 
condly the plaintiff can take such action 
only when the eccmpromise decrees are 
set up against the interests of the plain< 
tiff and not when the plaintiff himself 
has voluntarily come forward to file the 
present suit after referring to the com 
promise decrees. We are unable to sea 
any substance in this argument. The ex+ 
pression ‘collateral proceedings’ is used 
in contradistinction to proceedings aris- 
ing directly out of the.very order which 
is alleged to be null and void. If an ap- 
peal or revision is preferred against an 
order alleged to be null and void, that 
is said to be a direct proceeding with 
reference to such an order. On the other 
hand, if there are independent or parals 
lel proceedings in which the validity of 
the said order is put in issue, such. pro- 
ceedings are said to be collateral pro» 
ceedings. Consequently, the expression 
‘collateral proceecings’ has to be under» 
stood only in this sense and if so undere 
stood, the present suit instituted by the 
plaintiff is a collateral proceeding. 

8. With regard to the second paré 
of the argument, we are clearly of the 
opinion that what we have already re» 
ferred to will show that defendants & 
to 4 as well as the appellants herein re» 
presenting Pallar Podhu have been claim 
ing the suit properties as their own, on 
the basis of the. compromise decree re- 
ferred to earlier and therefore that has 






compromise decre2s in the earlier suits 
were null and void, - 


Under these circumstances, we reject 
the first argument of the learned coun« 
sel for the appellants, 


-9. As far as the second argument? 
is concerned, it is enough to refer to tha 
decision of the Supreme Court in Pula~ 
varti Venkata Subba Rao v, Valluri 
Jagannadha Rao (decd.) by his heirs and 
L. Rs., ATR 1967 SC 591. In that case, the 






sets the seal of the court on the agree- 
ment of the parties and the court does 


1974 


that a decision of the court was implicit 
jin it. The Supreme Court further held 


that only a decision by the court can be 


es judicata, whether statutory under 
Section 11, C.P.C., or constructive as a 
matter of publie policy on which «he 
entire doctrine rests and such a decree 


cannot be strictly regarded as a decision. 


on a matter which was heard and finally 
decided and therefore cannot operate as 
res judicata. This decision clearly shows 
that the compromise decrees in the svits 
referred to above cannot be put forth as 
constituting res judicata by the aprel- 
` lants herein. 


10. With regard to the necessity 
for setting aside the decrees, Mr. Sree- 
raman relied on certain decisions render- 
ed with reference to Order XXXII, Rale 
7, C.P.C. and contended that a compzo-~ 
mise decree passed in a suit to which a 
minor is a party without complying w-th 
the requirements of the provisions refèr- 
red to above has been held to be only 
voidable and it has got-to be set as:de 
and if it is not set aside by taking appro- 
priate proceedings within the time pras- 
cribed by law, the said decree will be~ 
come final and fully operative, and sirni- 
larly the compromise decrees in the ear- 
lier suits also must be construed to be 
only voidable and the plaintiff has to 
have them set‘aside and in so far as he 
has not prayed for setting aside these 
decrees, the said decrees have become 
final and conclusive against the plaintiff, 
We are unable to draw any analogy he~ 
tween the provisions contained in Order 
XXXII, Rule 7, C.P.C. and Section 43 of 
the Act, because in the former case, 
what is sought to be protected is the 
individual interest of the minor concern< 
ed, while in the latter what is sought to 
be protected is the rights and interests 
of a public religious institution in which 
the public as such is vitally interested. 
‘The reason is that a trustee who is in 
temporary charge of a public religic-us 
institution should not be permitted to 
inflict a permanent damage and catse 
irreparable injury to the institution ecn- 
cerned; on the other hand, in the case 
of a minor, the provisions contained in 
the procedural law are intended to sate- 
guard the interests of such minor against 
the possible vagaries and malpractices 
of the guardian and on attaining mao- 
rity, he has the liberty and opportunty 
of avoiding or affirming the comprom-se 
if the requirements of the procedural 
law had not been complied with. 
‘Therefore, we are of the opinion that it 
is open to the plaintiff to ignore the szid 
decrees and pray for necessary relief of 
declaration of title and recovery of pes- 
session on the basis that the said decrees 
are null, void and inoperative. Hen:e, 
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we reject the second argument of the; 
learned counsel for the appellants. 


,. 114. As far as the third argument 
is concerned, we are of the opinion that 
the grievance of the appellants is justi- 
fied. As we have pointed out already, 30 
items are involved in the suit. With res 
gard to item 30, the plaintiff conceded 
‘that the temple had no right. With re 
gard to the other items again, admitted- 
ly there are no title deeds in respect of 
items 19 to 22 and 29. Notwithstanding 
this, the learned Subordinate Judge has 
granted a decree in favour of the plain~ 
tiff in respect of these items also. With 
regard to the other items also there had 
been a great deal of controversy be~- 
tween the parties as to the identity of 
the said properties with reference to the 
title deeds put forward by the plaintiff, 
The learned Subordinate Judge unfortu- 
nately had not considered this question 
in detail as he ought to have done. Here 
is a case where certain title deeds of an= 
cient dates had been put forward to 
make out the title of the temple to the 
various items enumerated in the plaint 
schedule and therefore it was the duty 
of the plaintiff to correlate the different 
items of the suit properties with the dif- 
ferent title deeds he was putting forward 
in support of the title of the temple and 
make out his case. Unfortunately the 
very evidence of the plaintiff as P.W. L 
clearly shows that no such correlation 
had been made by the plaintiff. P.W. 1, 
who is the trustee-cum-Executive Off- 
cer, has in his evidence candidly admit- 
ted, that he could not correlate the title 
deeds filed by him with the suit items 
and he could not say where the items 
covered by the title deeds are situate, 
In the light of this evidence of P.W. 1, 
it passes one’s comprehension as to how 
the learned trial Judge could have grant~ 
ed a decree declaring the title of the 
temple to all the 29 items. We are nof 
expressing any final opinion as to whe- 
ther the plaintiff has made out the title 
of the temple to all the 29 items or not, 
in view of the fact that we are remand» 
ing the matter for fresh disposal on this 
question. However, we are referring to 
the above feature only for the purpose 
of indicating the reason which impels us 
to remand the suit for fresh disposal. A 
Commissioner was appointed in the case 
and that Commissioner has submitted a 
report attempting to correlate the suit 
properties with the title deeds produced 
by the plaintiff. The appellants herein 
filed objections to the Commissioner's 


‘report and there is not a whisper in the 


judgment of the learned Subordinate 
Judge about the objections of the appel< 
lants. Further, even the Commissioner 
was not examined as a witness before 
the court, Under these circumstances, wa 
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are clearly of the opinion that issue No. 
6 regarding title of the temple to the 
suit properties has been disposed of 
summarily in a most unsatisfactory man< 
mer. In view of this, we are forced to 
allow this appeal on this point and re~ 
mand the: matter for fresh disposal by 
the trial court. We make it absolutely 
clear that the scope of the _ fresh trial 
will be confined only to issue No. 6 and 
the trial court will not be free to consi- 
der any other point. On this issue No. 6, 
the parties will be at liberty to adduce 
ffresh evidence, if they so desire, 


12. - Under these circumstances, 
the appeal is allowed in part and the 
judgment and decree of the learned Sub~ 
ordinate Judge are set aside in so far as 
the conclusion of the learned Subordi« 
mate Judge on issue No. 6 is concerned, 
and the suit is remanded for fresh dis~“ 
posal on that issue. Since we are setting 
aside the finding of the learned Sub- 
ordinate Judge on issue No. 6, dealing 
with title, it is needless to point out that 
the finding and the decree with regard 
to mesne profits will also have to be set 
aside and are set aside and any decree 
with regard to mesne profits will ulti- 
mately depend upon the finding to be 
rendered by the trial court on the ques- 
tion of title. The court-fee paid on the 
memorandum of appeal will be refund- 
ed to the appellants and the parties will 
bear their respective costs in this appeal, 


13. The suit was instituted in 
forma pauperis and since the learned 
Subordinate Judge decreed the suit, he 
has directed the defendants to pay the 
court-fee due to the Government on the 
plaint. Since we have rejected the case 
of the appellants on other points except 
with regard to title, this direction of the 
‘learned Subordinate Judge with regard 
to eourt fee payable on the plaint will 
stand, 


14, The suit was originally on 
the file of the Sub-Courf, Ramanatha~ 
puram at Madurai. But, for the sake of 
administrative convenience, it. was trans- 
ferred to Siwaganga and disposed of by 
the learned Subordinate Judge, Siwa- 
ganga. It is mow represented to us that 
all the parties are living within the juris- 
diction of the Subordinate Judge of 
Ramanathepuram at Madurai, and that 
it will be in the interests of all parties if 
the trial of the suit is done by the Sub- 
ordinate Judge, Ramanathapuram at 
Madurai. We agree with the above sub- 
mission and direct that the suit on re~ 
mand will be tried by the learned Sub< 
ordinate Judge of Ramanathapuram at 
Madurai, 


Appeal partly allowed, 


———-——4 
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K, VEERASWAMI, C. J. AND 
VARADARAJAN, J. 


V. Raghavachari and others, Appel= 
Tants v. Narayana Iyengar, Respondent, 

Letters Patent .Appeal No. 45 of 
1972, D/- 18-7-1973, against judgment of 
Venkataraman, J, reported in AIR 1973 
Mad 323. ; 

Index Note:— (A) Hindu Law — Re- 
ligious endowments — Old temple falling 
into ruins — Only Utsavar idol could be 
found but not the Moolavar — Installa-~ 
tion of a new image at a new place re~. 
vives the old legal personality of tha 
image. AIR 1973 Mad 323, Reversed. 

(Para 2) 


P. C. Parthasarthy Iyengar, for Ap-~ 
pellants; R. Gopalaswami Iyengar, fon 
Respondent. : 


K. VEERASWAMI, C. J.:— The 
plaintiffs bring this appeal under the 
Letters Patent on leave granted by Ven-= 
kataraman, J. The learned Judge accept- 
ed the reversing judgment of the first 
appellate Court and dismissed their se- 
cond appeal. The question turns on whe- 
ther the suit site belongs to the temple 
of which the appellants claim to be da 
facto trustees, or to the old temple which 
no longer exists. In the village of Ulun< 
dai, there existed Sri Kariamanicka 
Perumal Temple. Its origin is not clear, 
but undoubtedly it had a hoary past. The 
temple had a Moolavar and an Utsavar, 
but, in course of time, the temple fell 
into ruins. The appellants claim that 
His Holiness Sri Sankaracharya of Kan- 
chi Kamokoti Peetam advised that tha 
villagers might establish a new temple 
at a new site, since the old site of the 
temple was in the backyard of residences, 
In view of this advice, the appellants, . 
with the help of the villagers, constructa 
ed a temple at a new site and dedicated 
it to Sri Kariamanicka Perumal. The 
Utsavar ‘idol in the old temple was re- 
covered but not the Moolavar. A new 
Moolavar appears to have been installed, 
The respondent’s father had donated the 
old site, and when the temple fell into 
Tuins, about four months prior te the 
institution of the suit, he started re» 
building the temple by himself donating 
2 sizable sum. He claimed that the old 
site could not be regarded as belonging 
to the new temple. It was in such a situas 
tion the appellants brought the suit for 
a declaration that the suit site belonged 
to the new temple and for an injunction 
restraining the respondent from entera 
ing upon it and putting up any construc- 
tion therein or in any manner interfer- 
ing with the possession and management. 
of it by the appellants. The trial Court 
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decreed the suit, but the first appellate 
Court took a different view and dismiss~ 


ed the suit. Venkataraman, J., who dealt 
with the second appeal, stated that the 
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restored. But the parties will bear thein 
costs throughout. 

5. The respondent will have four 
months to remove the materials from 


limited question he was called upon to ‘the old site, 

decide was whether when the original Appeal allowed. 
Moolavar was still embedded in the site. 

of the old temple, it could still be said, m_e 

that the site nevertheless belonged to: ~ : 

the new temple. Having posed the qu2s- (AIR 1974 MADRAS 167 (V 61 C 55) 
tion for decision in that manner, ha RAGHAVAN, J. 


naturally distinguished Bijoychand Mea 
hetab v. Kalipada Chatterjea, ILR 41 Cal 
57 = (AIR 1914 Cal 200), 


2. The record shows that only the 
Utsavar idol could be found and not the 
Moolavar. We find no basis for the viaw 
of Venkataraman, J., that “the Moo-.a~ 
var is still embedded in the site of ‘the 
old temple.” In our view, there is no 
basis for this statement, and the learred 
Judge could not go upon the assumption. 
We have, therefore, to proceed on the 
basis that the Moolavar idol was missing. 
According to Hindu sages, reconstruc= 
tion or purification of an image is er- 
dained in cases where the image is muti« 
lated, broken, burnt, fallen down or 7e- 
moved from its place, or is defiled by a 
beast or by the touch of an outcaste, or 
even when hymns appropriate to other 
gods are recited before it. ILR 41 Cal 57 
= (ATR 1914 Cal 200) was a case in 
which the image itself was broken to 


pieces and, in such circumstances, a new ' 


image was installed in a new place. The 
defendant in that case having refused to 
perform the worship of the image, it was 
held that the religious purpose still sur- 
vived, since a new image might be esta- 
blished and consecrated in order that it 
might be worshipped as intended by the 
original founder. On that view, the ce~ 
fendant was directed to deliver posses~ 
sion of lands to the plaintiff in that case. 
Venkataraman, J., as we mentioned, d.s- 
tinguished this case on the ground tkat 
in the instant case, the Moolavar icol 
lay still in the site We have already 
stated that there is no warrant for that 
assumption. So, the principie of ILR 41 
Cal 57 = (AIR 1914 Cal 200) will aprly 
to the instant case. If the above Mooka- 
var was not found or was missing and 
according to the Sastras a new image 
could be installed at a new place, there 
is a revival of the old legal personality 
of the image. On that view, we consider 
that the trial court’s judgment is corre xt. 


3. On the question whether ‘tie 
appellants were legally constituted trus- 
tees, they have claimed as de facto trus- 
tees. Venkataraman, J., left it open and 
he did so rightly in the circumstances. 


4, The appeal is, therefore, allow- 
ed and the decree of the trial Court is 


Muriyatiu Nakaranna Krishna Dass 
Narayana Brahmananda Dheerthar Peria 
Swamiyar Thirumum Pillai, Petitioner 
ue Panchayat Union and others, Respons 

e 


P. No. 13669 of 1972 in S, A, 
261 a D D/- 3-5-1973. 
Index Note:— (A) C. P. C., 1908, 
O. 41, Rr. 20 and 33 — Defendants (not 
impleaded in first appeal) can be added 
in Second Appeal under R. 20 for pass- 
ing appropriate decree under R. 33. 


Brief Note:-— (A) Suit for damages 
against four defendants was decreed 
against third defendant who, in his ap« 
peal, did not implead the other defen» 
dants. When the third defendant filed 
second appeal the Court thought that 
the liability was properly on the other ` 
defendants. Plaintiff’s application to im= 
plead the other defendants was allowed 
under O. 41, R. 20 in order that proper 
decree could be passed against such des 
fendants under O, 41, R, 33. 


(Paras 5, 6, 16) 
T. R. Rajagopalan, for Petitioner: 
K. ie P. Ananthakrishna 


Nair and S, Padmanabhan, for Respons 
dent. 

ORDER :— This is an application fil~ 
ed by the plaintiff in O. S. No. 80 of 1965 
and the first respondent in the above sea 
cond appeal. The facts giving rise to the 
filing of the present application are as 
follows: The suit properties situate in 
‘Arudesom village belonged to the plain- 
tiffs Matom and subject to mortgage in 
favour o? various persons. The first de+ 
fendant is the Panchayat Union and the 
second defendant is the President of the 
‘Panchayat. The third defendant is a road 
‘contractor and the fourth defendant ig 
the Union Commissioner, Munchira Pan« 
chayat Union in which Arudesom Pan= 
chayat is included. The plaintiff has filed 
a suit against the defendants for recovery! 
of Rs. 5,500 as damages on the ground 


‘that the defendants have unlawfully and 


without obtaining the consent of the 
plaintiff opened a roadway along pors 
tions of the suit properties, that such 
‘portions are wrongfully taken and over 
which the road has been laid: thereby . 
the defendants had completely tee i 
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. wd the plaintiffs land The plaintiff sent 
‘a notice to the first defendant. A reply 
‘was sent by the second defendant en- 
closing a copy of the resolution passed 
by the Panchayat and the third defen- 
dant sent a reply stating that the first 
defendant gave contract to him to cut 
open the road and that the first defen- 
dant alone is answerable for all the loss. 
In view of the wrongful acts of the de« 
fendants the present suit for recovery of 
ra P amounting to Rs, 5,500 was 
ed. 


2. The first defendant denied the 
Tiability invoking the provisions of the 
Madras Panchayat Act, 1958. and. - ċon- 
tending that the Commissioner of the 
Union alone has to represent the Union, 
and that the frame of the suit is bad. 


3. The second defendant denied 
knowledge about the construction of the 
road and further contended that this 
defendant is an unnecessary party to the 
suit. The third defendant, who is a con- 
tractor, stated that he is not personally 
liable for the works which he executed 
as per the lawful directions of the Pan- 
chayat Union and that consequently he 
is not a necesary party to the suit and 
no claim could be made against him. The 
Panchayat Union, the fourth defendant, 
denied the claim. contending that as the 
eontractor had exceeded his authority, 
he alone is answerable ae not the 
Union. 


4, The ‘trial court decreed the 
suit against the third defendant alone 
for a sum of Rs. 2,218-75 and dismissed 
the rest of the claim. 


5. The third defendant filed A. S. 
No. 213 of 1968 to the Court of the Dis- 
trict Judge, Kanyakumari. The ‘learned 
Judge confirmed the.judgment and de- 
eree of the trial court on all the issues 
except on the issue as to the quantum 
of damages. While confirming the third 
‘defendant’s liability the appellate: Court 
. yemanded the matter to the trial Court 
` ko fix the liability on different basis. 
The plaintiff was directed to pay the 
costs of the appeal to the first, second 
and the fourth respondents. The third 
defendant has filed the above second 
appeal and when the appeal came up for 
hearing before me at the first instance, 
I considered that the real parties are not 
before the court in the second appeal in 
ease I came to the conclusion that the 
third defendant is not liable, but that 
the plaintiff is entitled to get decree 
against the third defendants principal, 
viz., the first defendant or the second de- 
fendant. J, therefore, directed the appel- 
lant to implead the other defendants as 
parties to the second appeal. After notice 
was served on the proposed respondents 


A.I R 


under Order 41, Rule 20, C.P.C.. Mr. A 
Alagiriswami entered appearance on 
their behalf and opposed the application. 
The learned counsel contended that 
Order 41. Rule 33, C.P.C. cannot be in- 
voked in the circumstances of the case 
and drew my attention to Order 41, Rule ` 
33, C.P.C. which runs as follows: 


“The appellate court shall hava 


‘power to pass any decree and make any 


order which ought to have been passed 
or made and to pass or make such fur- 
ther or other decree or order as the case 
may require, and this power may be ex~ 
ercised by the court notwithstanding ~ 
that the appeal is as to part only of the 
decree and may be exercised in favour 
of all or any of the respondents or par- 
ties, although such respondents or par- 
ties may not have filed any apoca or 
objection”, 


By reason of Order 42, Rule 1, C.P.C., 
Order 41, Rule 33, C.P.C. applies to 
second appeal as well. The discretion 
conferred by Order 41. Rule 33 is very 
wide. But as the power is in derogation 
of the general principle that a party can- 
not avoid a decree against him without 
filing an appeal or  cross-objection, it 
must be exercised with care and cau- 
tion. Here what has happened is that al - 
decree was prayed for against four per- 
sons. The trial court granted a decree 
against one of them. The judgment-deb- 
tor filed the appeal against the plaintiff 
alone leaving out other parties and thel 
decree was substantially confirmed by 
the appellate court. The judgment-deb- 
tor filed a second appeal against the 
party. If the court comes to the conclu- 
sion that the appellant is not liable, the 
question would then arise whether the 
plaintiff should go remediless. It is in 
those circumstances that I considered| . 
that Order 41, Rule 33, C.P.C. can be” 
invoked in a case of this kind and all the 
parties brought before the court so that 
in case the third defendant gets rid of 
the liability under the decree, a proper 
decree could be passed in favour of the 
plaintiff against others whom the court 
considers liable. 


6. The learned counsel for the 
respondents referred to several decisions 
in support of the contention that Order 
4}, Rule 33, C.P.C. cannot be invoked and 
that the parties sought to be impleaded 
in the second appeal should not be add-|- 
ed ‘as parties. Though properly speaking 
J would be justified in hearing the argu- 
ments on the main question, as the learn- 
ed counsel argued with some vehemence 
even at the preliminary stage of implead- 
ing defendants 1, 2 and 4, I propose to 
examine the position and satisfy myself 
about the correctness of the stand taken 
by me, 
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A The first decision referreć to 
by the learned counsel is Mohammed 
Khaleef Shirazi v. Les Tanneries Lyonnai-~ 
ses, AIR 1926 PC 34. The head note eor- 
rectly brings out the point decided, which 
runs as follows: 


“A suit was filed against A and E as 
agent of A. The trial Judge (the orignal 
side of the High Court) passed a decree 
against A but by his decree dismissed 
the suit against B, but decreed that B 
should pay to the plaintiffs taxed costs 
and interest thereon. The plaintiffs did 
mot appeal to the High Court against the 
decree of the trial court dismissing the 
suit against B. A and B jointly appealed 
to the High Court against the derree 
which had been made against them. On 
that appeal the High Court found chat 
A was not liable to pay anything in zes- 
pect of one of the suit contracts and 
modified the decree in respect of their 
liability under the other suit cont-act 
with certain costs and dismissed the suit 
against A and B. Against that decree of 
the High Court the plaintiffs appealed to 
the Privy Council. 


Held the appeal to 
Council in so far as B was  concermed, 
was in efféct, an appeal direct to 
His Majesty in Council from the decree 
of the trial Judge, which is not allow- 
able under the C. P. Code or under the 
Letters Patent of the High Court, and 
that Order 41, Rule 33 is not intended to 
apply to such an appeal and accordirgly 
the appeal so far as B was concerned 
should be dismissed.” 

That case is clearly distinguishable f-om 
the facts of the present case. 


His Majesty in 


8. The next decision referred to 
is of the decision of the Privy Counci! in 
Chockalingam Chetti v. Seethai Achi, 
AIR 1927 PC 252. There the plaintiff had 
instituted two suits imveaching cerzain 
transfers made by the trustee in favour 
of the first~defendant. The transferees 
from the first defendant were also made 
parties to the action. The trial court de- 
cided that the original transfers in favour 


of the first defendant were good and . 


accordingly dismissed the entire cuit. 
The plaintiff appealed to the High Ceurt 
against all- the defendants excepiing 
some defendants who were exonerated 
and the decree in whose favour had be- 
come final. The appeal was dismissed and 
when the matter was taken to the Jadi- 
cial Committee their Lordships hac to 
consider whether the court in apeal 
could add the first defendant No, 1 as 
respondent and give a decree agsinst 
him in spite of the fact that the plaintiff 
had not filed any appeal against him 
and the period of limitation had expired. 
Following the decision in AIR 1926 PC 
34 their Lordships held that Order 41, 


Rule 33 is inapplicable. -This decision 
also, in my opinion, has no direct bear- 
ing on the present controversy. 


9. The third decision referred to 
by the learned counsel is again a deci- 
sion of the Privy Council in Anathnath 
v. Dwarakanath, AIR 1939 PC 86, where 
their Lordships observed at page 91 that 
they are clearly of opinion that Rule 33 
could not rightly be used in the present 
case so as to abrogate the important con- 
dition which prevents an independent 
appeal from, being in effect brought with- 
out any notice of the grounds of appeal 
being given to the parties who succeed- 
ed in the court below. In my view, this 
decision is also distinguishable. 

10. The learned counsel referred 
to Palacherla Anandu v. Mallipudu 
Acharyulu, AIR 1958 Andh Pra 743 (FB), 
where it was held that Order 41, Rule 33 
cannot be invoked in a second appeal. It 
Is unnecessary to go into this question as 
this court has taken the view that Order 
41, Rule 33 applies to second appeals also 
and Order 43, Rule 1 makes’ the provi- 
sions of Order 41 applicable to second 
appeals as well. 


11. The last decision cited by the 
learned counsel is Ammukutti Amma v. 
Madhavi Amma, AIR 1971 Ker 90 (FB), 
which followed the Privy Council deci- 
sion in: AIR 1927 PC 252. . 


12. The learned counsel for the 
respondents in the petition drew my at- 
tention to several decisions the first of 
them being Subramanian v. Sinnammal, 
AIR 1930 Mad 801 (FB) where Order 41, 
Rule 33 was invoked in a case where the 
plaintiff dissatisfied with the decree pass- 
ed in his favour preferred an appeal. In 
the appellate court the question arose 
whether in a proper case the appellate’ 
court has jurisdiction to exercise jts 
power in favour of the respondent by 
dismissing the plaintiffs case in toto. al- 
though the respondent did not prefer a 
cross appeal or memorandum of objec- 
tions challenging the decree passed by 
the first court. 


13. In -Kannusami Chetti v. Ra- 
biath Ammal, AIR 1933 Mad 806, Sun- 
daram Chetty J. held that the appellate 
court has jurisdiction under Rule 20 to 
add a person as a party respondent for 
the purpose of exercising the powers 
vested in it under Rule 33, though no: 
appeal or memorandum of cross-objec- 
tions had been filed. The learned Judge 
further held that the exercise _of such 
extraordinary powers is a matter of dis- 
cretion with the appellate court which 
must depend upon the peculiar circum- 
stances of each case, 


14, In Venukuri 
v, Kota Ramireddi, AIR 


Krishna Reddi 
1954 Mad 848, 
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Rajamannar C. J. and Venkatarama 
Ayyar J. observed at p. 852 as follows— 

“But there are well recognised ex- 
ceptions to this rule, One is where as a 
result of interference in favour of the 
appellant it becomes necessary to read- 
just the rights of other parties, This 
might happen when A files a suit claim< 
ing a relief in the alternative against B 
or C and obtains a decree against B and 
not against C and in an appeal by B the 
court holds that it is C and not B that 
is liable. That is the illustration to ` the 
rule. The decision in Charubala Dasi v. 
Nihar Kumari Dasi, ATR 1927 Cal 831 and 
Kannusami Chetty v. Rabiath Ammal, 
AIR 1933 Mad 806, are other instances 
of the application of the principle, 

A second class of cases based on the 
same principle is where the question is 
one of settling mutual rights and oblij 
gations between the same parties. The 
decision in the Attorney General v. Simp- 
son; (1902) 2 Ch 671, is a leading autho- 
rity falling under this category........ ai 
A third class of cases in which this rule 
has been applied is when the relief pray» 
ed for is single and indivisible but is 
claimed against a number of defendants, 
In such cases, if the suit is decreed and 
there is an appeal only by some of the 
defendants and if the relief is granted 
only to the appellants there is the possi~ 
bility that there might come into opera- 
tion at the same time and with reference 
to the same subject-matter two decrees 
which are inconsistent and contradictory. 
This however is not intended to be an 
exhaustive enumeration of the classes of 
cases in which courts could interfere 
under Order 41, Rule 33. Such an enu- 
meration,would neither be possible nor 
even desirable for situations might arise 
which cannot be foreseen or predicted 
in which the court must have the power 
to exercise its jurisdiction under that 
rule”. 

In the Great Eastern Shipping Co. Ltd, 
v. Mohammed Samiullah Saheb and Co. 
AIR 1959 Mad 367. Ramachandra Iyer J., 
as he then was, applied the principle of 
Order 41, Rule 33 to revision petitions 


under Section 115, C.P.C. also. The learn-- 


ed Judge observed that where a decree 
passed against the revision petitioner 
and in favour of the first respondent is 
set aside in revision, there is no impedi- 
ment in passing a decree against the 
second respondent, if he is found liable, 
for the amount in respect of which the 
first respondent is held entitled to. 


15. In the State of Uttar Pradesh 
v. Tulsiram, AIR 1971 All 162 Beg J. 
held at page 166 as follows:— 


“Powers conferred by Order 41, Rule 
33, C.P.C. seem to be wide enough to 
enable this court to alter the decree, in 
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order to do complete justice, so that it is 
set aside against the defendant-appellant 
but passed against a defendant-respon+ 
dent who should have been actually held 
liable, It only involves the substitution 
of one defendant by the correct one, on 
findings given, as the judgment-debton 
im the decree passed.” 

16. Following the above catena of 
the decisions of this court, I am of opin~ 
jon that the newly added persons to 
whom notice has been issued should be 
made parties to the second appeal ta 
enable this court to pass an appropriate 
decree ultimately. ; 


17. The part-heard second appeal 
will be posted for hearing after the holis 
days, 

Order accordingly, 
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RAGHAVAN, J. 
Periyammal and others, Appellants 
7 Puk Ammal and others, Respon= 
en 


Second Appeal No. 961 of 1971, Df» 
12-4-1973, against decree of Sub-J., Erode 
in A. S. No. 2 of 1968. 

Index - Note:— (A) Madras Minor 
Inams (Abolition and Conversion inta 
Ryotwari) Act (30 of 1963), S. 3 — Morts 
gage of service inam by  service-holder 
— Notification under S. 3 — Suit for res 
demption is not: maintainable. 

Brief Note:— (A) The plaintiff has to 
work his.rights under the Act. He cana 
not enforce his right to redeem the mort» 
gage as it ceases to be operative on the 
date of the notification, The mortgagee 
will be entitled to proceed against the 
compensation amount in deposit for re» 
covery of the amount due, 

(Para 10} 


M. S. Venkatarama Iyer, for Appels 
Tants; C. Chinnaswami, for Respondents, 

JUDGMENT :— The defendants ara 
the appellants. The suit is for redemp% 
tion. The suit hypotheca belonged to one 
Srinivasa Iyengar, the husband of the 
first plaintiff and the father of the second 
plaintiff, who borrowed a sum of Rupees 
1,000 under a usufructuary mortgage 
dated 9-5-1947 executed in favour of the 
first defendant and his wife, Kaliammaly 
the mother of defendants 2 and 3. The 
time for redemption was three years; 
Kaliammal died about 1963, and defen- 
dants 2 and 3 are her heirs. The fourth 
defendant claimed to be in possession of 
the mortgaged property under defens 
dants 2 and 3. Plaintiffs 1 and 2 sold the 
properties to plaintiffs 3 to 7 under a rex 
gistered sale deed dated 21-1-1966 and 
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plaintiffs 3 to 7 are entitled to redemp- 
tion. Plaintiffs 1 and 2 have been joined 
to avoid any technical objection. Ac- 
cording to the plaintiffs the amount Jue 
under the mortgage is only Rs. 375 as 
per the provisions of Section 9-A of 
Madras Act IV of 1938. The suit is hid 
for the redemption of the mortgage an 
for recovery of possession. : 


2. The defence to the suit was 
that the suit hypotheca is not the atso« 
jute property of plaintiffs 1 and 2, that 
it is a devadayam inam granted for 
chanting Sahasranamam in the temple of 
Sri Prasanna Venkataramanaswami at 
Kangayam, that Srinivasa Iyengar, the 
husband of the first plaintiff and the 
father of the second plaintiff was «uly 
an oozhiadar, having no proprietary 
rights or interest in the inam lands, that 
Srinivasa Iyengar died on 20-1-1950. and 
that plaintiffs 1 and 2 had no right of 
enjoyment or title to the property as 
there was a total discortinuance of the 
services after Srinivasa Iyengar’s death, 
The further contention of the defendants 
is that the plaintiffs 1 and 2 have no 
locus standi to maintain the suit for re- 
covery of possession, that the right: of 
Srinivasa Iyengar were lost by discon« 
finuance of services for a long nur ber 
of years, that the plaintiffs had forfeited 
all rights to such office and could nof 
claim to redeem the mertgage and zhat 
the sale to plaintiffs 3 to 7 is void and 
illegal. Their further contention is ‘haf 
minor inams have been abolished under 
the provisions of the Madras M-nor 
Inams (Abolition and Conversion into 
Ryotwari) Act, XXX of 1963, that pucsu- 
ant to the notification dated 15-2~1965, 
the properties have vested in the Cov- 
ernment, that the rights of the parties 
have been extinguished and that the suit 
is not competent. The rights of the >ar- 
ties are governed by the provisions of 
the said Act, the parties have to work 
out their rights under that Act and the 
present suit is not maintainable, 


Dr Sae The trial court decreed the suit 
for redemption. While doing so, it reld 
that plaintifis 1 and 2 had title to the 
‘suit property, that the defendants b2ing 
mortgagees could not question the title 
of plaintiffs 1 and 2, that plaintiffs 1 and 
2 had aright to redeem the mortage 
and that the suit for redemption is main- 
tainable. The trial court further held, on 
the question of the correct amount due 
under the suit mortgage, that the plain- 
tiffs not being agriculturists, are not en- 
titled to the benefits of the Act and that 
the entire amount due under the mort- 
gage is payable before redemption. In 
the result the trial court gave a decree 
for redemption in favour of the first 
plaintiff alone on payment of a sum of 
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Rs. 1,000 and for recovery of possession 
of the hypotheca from the defendants, 
in view of the fact that the alienation 
in favour of plaintiffs 3 to 7 is invalid. 
4. The defendants filed A. S. 2 of 
1968 and the plaintiffs filed Ap. No. 125 
of 1969 against the judgment of the trial 
court. Both the appeals were heard to~ 
gether, and the learned Additional Sub- 
ordinate Judge dismissed both the ap- 
peals confirming the conclusions of the 
trial court on all the points. The defen~ 
dants have filed this second appeal. 


5u The suit property was admit+ 
tedly a minor inam covered by the pro- 
visions of the Madras Minor Inams (Aboa 
lition and Conversion into Ryotwari) Act, 
XXX of 1963. Section 3 is the vesting 
section, under which with effect on and 
from the appointed day every minor 
inam shall stand transferred to the Gov- 
ernment and vest in them free of all 
encumbrances, Clause (c) provides that 
all rights and interests created by the 
inamdar in or over his inam before the 
appointed day shall, as against the Gov- 
ernment, cease and determine. Clause (e) 
provided that the inamdar and any other 
person whose rights stand transferred 
under clause (b) or cease and determine 
under clause (e) shall be entitled only to 
such rights and privileges as are recog- 
nised or conferred on him by or under 
the Act. Clause (f) provides that the 
rights and obligations of the Inamdar as 
such shall be extinguished. The position 
therefore is that on the notified date tha 
rights of the parties are crystallised and 
thereafter they have to be worked out 
‘only under the provisions of the Act, 


6. The nexf relevant provision is 
Section 8 which provides for the grant of 
ryotwari pattas. Under Section 8 (1) 
every person who is lawfully entitled to 
the kudiwaram in an inam land immedi~ 
ately before the appointed day shall be 
entitled to ryotwari patta in respect of 
tthe land. Sub-section (2) deals with the 
‘properties granted as minor inam for the 
support or maintenance of a religious 
institution or for the performance of a 
charity or service connected therewith or 
of any other religious charity. Clause (i) 
of Section 8 (1) deals with the rights of 
transferees of the lands by way of sale 
Clause (ii) of Section 8 (1) deals with 
the rights of the institution or individual 
rendering service; that is to say, that such. 
individual rendering service with effect 
on and from the appointed day will ba 
entitled to ryotwari patta in respect of 
the land, Sub-section (5) of Section 8 
provides that, in the case of a minor 
jinam held immediately before the apa 
pointed day by an individual on condi- 
tion of rendering service to a religious, 
educational or charitable institution, tha 
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grant of ryotwari patta under sub-sec< 
tion (1) or (2), shall be subject to the 
provisions of Section 21, 


7. „Section 9 deals with the grant 
of ryotwari patta in cases not covered 
by Section 8, 


8. The next relevant provision is 
Section 20, which provides for the pay- 
ment of tasdik allowance to religious, edu< 
‘ational or charitable institution, where 
the inamdar of an iruvaram minor inam 
is a religious, educational or charitable 
institution. or an individual holding the 
inam on condition of rendering service to 
a religious, educational or charitable in~ 
stitution, and the rate at which the Gov= 
ernment shall pay to the institution every 
fasli year commencing from the fasli year 
in which the appointed day falls as tasdie 
- allowance which shall be conned in 
terms of Section 19. 


9. Section 21 deals with the ser» 
vice inams and it applies in respect of 
any minor inam which was held imme 
diately before the appointed day by an 
individual, namely, the service-holder 
on condition of his rendering service. to 
a religious, educational or charitable 
institution. Sub-section (2) provides that 
the service-hélder shall, subject to the 
provisions of sub-section (3) continue to 
render service after the appointed day. 
Sub-section (3) deals with a situation 
where the service-holder, who is entitl- 
ed to a ryotwari patta under Section 8, 
shall have the following options, viz, 
(i) either to pay to the religious institu- 
tion the amount specified in sub-section 
(4) and on such payment the land shall 
be discharged from the condition of the 
service, or (ii) to hold the land and con- 
tinue to render service subject to the 
provisions contained in sub-sections (1), 
(2), (6) and (7). Sub-section (5) provides 
that, where the service-holder has exer= 
cised his option to pay the amount spe- 
ified in sub-section (4) the tasdik allow~ 
ance referred to in sub-section (6) in 
respect of the period subsequent to the 
date. of the exercise of such option shall 
be the absolute property of the institu- 
tion and the institution shall be at liberty 
to make such arrangements as it thinks 
fit for the performance of the service, 
Clause (a) of sub-section (6) provides 
that the institution shall pay to the ser- 
vice-holder the tasdik allowance paid 
by the Government under Section 20 so 
long as he renders service, and under 
clause (b), if the service-holder- fails to 
render service, after due enquiry, notify 
such failure and then declare that the 
tasdik allowance payable to the institu- 
tion in respect of the period subsequent 
to the failure shall be the absolute pro- 
perty of the institution, and the institu« 
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tion shall be at liberty to make such 
arrangement as it thinks fit for the per~ 
formance of the service. Sub-section (7) 
provides for the service-holder being. ens 
titled to occupy permanently the lands 
in respect of which he is entitled to a 
patta under Section 8, subject to the 
payment of the assessment fixed in ress 
pect of such lands. In case the services 
holder fails to render service, the presa 
eribed officer shall declare that the ser 
vice-holder’s right to occupy the land 
under clause (a) shall cease and deter- 
mine and the institution shall be af 
liberty to make such arrangements as 
it thinks fit for the performance of the 
service and shall hold the land as its 
absolute property subject to the pays 
ment of the assessment fixed therefor, 


10. I have referred to these pro- 
visions in detail only for the purpose of 
showing: that plaintiffs will have to worki 
out their rights only under the provi~ 
sions of the Act, and that they cannot 
seek to enforce their right to redeem the 
mortgage which has ceased to be opera 
tive on the date of the notification. The 
mortgagee will be entitled. to proceed 
against the compensation amount in de~- 
posit for the recovery of the amount due 
under the mortgage. The plaintiffs, how~ 
ever, will not be entitled to claim res 
demption of the mortgage and their 
rights lie ‘elsewhere which they bawe to 
work, out, 


11. Mr. M. Venkatarama Tyer, 
the learned eer for the respondents, 
drew my attention to some of the pros 
visions of the Hindu Religious and Cha» 
ritable Endowments Act, 1959, in partie 
cular, to Section 29 (1) (e). under which, 
for every religious institution there shall 
be prepared and maintained a register in 
such form as the Commissioner may di~ 
rect showing particulars of all other 
endowments of the institution and of 
all the title deeds and other documents, 
Therefore, in respect of this institution 
the name of the service-holder would be 
entered in the register in accordance 
with the record prepared under Section 
29 of the Hindu Religious and Charitable 
Endowments Act and the service which 
the service-holder is bound to render, 
namely, recital of Sahasranamam for 
the institution. Considering this provi« 
sion along with the provisions of the 
Minor Inams Act, the position is that 
the service-holder’s right would depend 
upon the question whether or not he was 
rendering service to the institution on 
the notified day. 


12. -The courts below have misss 
ed this significant aspect of the matter 
and have proceeded on the basis that the 
suit is for redemption of a mortgage 
simpliciter, The learned counsel for the 
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appellants drew my attention to Exs. 
18-10 and B-11 which are particulars re- 
{ating to the service rendered by the 
wervice-holders in Sri Prasanna Veniaia~ 
ramanasami temple, Kangayam, main- 
fained by the authorities. The particulars 
therein show that the entry relatirg to 
performance of Sahasranamam service 
fis vacant that is to say that no Sahasra- 
namam is being chanted. On this the 
learned counsel comments that the ser- 
vice, if performed ‘through proxy, may 
not be entered in the register and that, 
that entry will not establish that the 
service is not performed at all. This is a 
matter which has to be examined in ap- 
propriate proceedings, but this is not 
the forum for determining that question. 


13. The second appeal is there- 


fore allowed. There willbe no order as 
to costs, No leave, 


Appeal allcwed. 


4 
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VENKATARAMAN AND 

l MAHARAJAN, JJ. 

Hazarimal K. Shah, Appellants v. 
The Trustees of the Port Trust, Madras, 
Respondent. 

O. S. Appeal No. 29 of 1965, DJ- 
27-3-1973, against judgment of &£ada- 
sivam, J. in ©. S. No. 52 of 1958 ete 

(A) Madras Port Trust Act 
1905), S. 56 —- Sale of goods by 
Trust — It has power to sell goods 
realise its own dues and also customs 
ones, ‘(K-Ref:— Sea Customs Act (13878), 

, 85). ; 

Section 56 read with the last para 
of Section 85 of the Sea Customs Act 
shows that the Port Trust has power to 
sell such goods as are necessary to re~ 
alise the amount due to it and also the 
customs duty. (Pare 11) 

Out of the proceeds of such sale the 
customs duty has to be paid first and 
thereafter the dues of the Port Trust can 
be realised. Thus it is only after the 
payment of the customs duty the gods 
will be released by the Customs Autho~ 


Port 
to 


rities and the purchaser can take delim’ 


very thereof. ce uy 

(B) Madras Port Trust Act (2 0 
1905), S. 56 — Sale of goods by Port 
Trust — It can sell goods to realise zon- 
solidated customs duty. . 

There is no provisicn in the Port 
Trust Act or in the Sea Customs Act en~ 
titling the importer to pay such prosor- 
tionate customs duty on part of the 
goods and to insist that on payment of 
such proportionate customs duty he will 
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be entitled to a release thereof. If at all, 
the importer should approach the Collec 
tor of Customs and get such permission, 
But when the duty payable is consolidat- 
ed duty the Port Trust can sell goods 
even in its entirety to realise it. 
(Para 14) 

D. Trilokchand Chopde, for Appel- 
-lant; R. G. Rajan and D. V. Sivapranam, 
for Respondent. ; 

VENKATARAMAN, J.:— The plain» 
tiffs whose suit has been dismissed by 
Sadasivam, J. on the Original Side, are 
the appellants before us. They imported 
100 cases of electric bulbs from abroad 
by a Steamer which arrived at the Mad- 
ras Port on 15-1-1957. They did not file 
‘any ‘import application’ before the Port 
Trust as contemplated under Instruction 
7 of the Madras Port Trust Manual, for 
clearing the goods. They filed a bill of 
entry (Ex. P-6) on 19-3-1957, before the 
Customs authorities. The bill of entry 
was returned for answering certain que- 
ries and it was represented on 31-7-1957. 
It was again returned but it was not re~ 
presented, 


2. In the meantime, since no one 
had taken any steps to clear the goods 
from the Port Trust within two months 
of the arrival, the Port Trust began to 
exercise its power of sale under Section 
56 of the Madras Port Trust Act to rea~- 
lise the dues to the Port Trust, Section 
56 saysi— 

“It shall be competent for the Board, 

at the expiry of two months from the. 
time when any goods have passed into 
its custody, or in the case of perishable 
goods at the expiry of such shorter 
period not being less than 24 hours as 
the Board shall think fit, to sell by pub- 
lic auction so muchas may be necessary 
‘of such goods, (a) if any rates payable 
to the Board in respect of such goods 
have not been paid.........” 
The dues to the Port Trust amounted to 
Rs, 3475-25, and, in addition to this 
amount, the Port Trust had to pay cus- 
toms duty on the goods, for, otherwise, 
under Section 88 of the Sea Customs 
Act, 1878, which was in force, the goods 
could not be removed from the Port 
Trust premises by the purchaser thereof 
at any auction which might be held by 
the Port Trust. This is the crucial ques» 
tion in the case and we shall deal with 
it in greater detail in due course, 

3. Accordingly the Port ‘Trust 
made an application to the Collector of 
Customs to determine the amount of 
customs duty payable. They were in» 
formed that the customs duty was 
Rs. 60,000. The sale was held by publie 
auction on 26-10-1957 for realising nof 
merely the sum of Rs. 3,476-25, but also 
the amount of Rs, 60,000, It was felé 
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mecessary to sell all the 100 cases for this 
purpose. Actually the sale fetched only 
a sum of Rs. 50,000. After appropriating 
tthe sums of Rs. 60,000 due to the Col- 
lector of Customs and Rs. 3,476-25 to the 
Port Trust, the balance or a substantial 
portion thereof was paid to the plaintiffs 
fn due course, 

4, The plaintifis filed the suit 
claiming damages of Rs. 1,50,000, con- 
‘tending that the said sale was illegal and 
that they had been damnified, because 
the goods, if sold, in open market, would 
have fetched much more. 

5. The learned Judge held that 
the sale was valid, that the plaintiffs 
were not entitled to dny damages and 
that, if they were to be held entitled to 
any damages, the quantum could only be 
Rs. 20,000. Aggrieved by this judgment 
the plaintiffs have preferred this appeal. 

6. The two main points which 
Mr. Trilokchand Chopde, the learned 
counsel for the appellants, has urged be- 
fore. us are these. The first is that the 
Port Trust could not sell the goods for 
paying off the customs duty. It had au~ 
thority only to sell such portion of 


the goods as was necessary for recover- 


ing the dues of the Port Trust itself. 
That was only a sum of Rs. 3,476-25 and 
the sale of a few cases would have been 
sufficient for the purpose. Secondly, even 
assuming that the Port Trust could sell 
anything more for realising the sum of 
Rs. 3,476-25 and also the sum of Rupees 
60,000 the notices prescribed under the 
Port Trust Act had not been issued and 
therefore the sale was vitiated, 

7. A third minor point was ad- 
vanced, namely, that it was only on 
24-10-1957, that intimation was given to 
the Port Trust that the customs duty had 


been fixed at Rs. 60,000 and that, accord- 


ing to the learned counsel, a further 
notice should have been given to the 
plaintiff from that moment giving him 
ten days’ time to pay the amount, 

8. In our opinion, none of these 
contentions is valid. We shall deal with 
them seriatim. On the first point it is 
mecessary to refer to the relevant provi- 
sions of the Madras Port Trust Act, and 
to some extent, to the provisions of the 
Sea Customs Act, 1878. Section 51 of the 
Madras Port Trust Act gives a lien to 
the Port Trust in respect of the amounts 
due to it under the Act, Section 52 is im- 
portant and says— 

“Such lien shall have priority over 
all other liens and claims, except for 
general average and for the ship-owner’s 
lien upon the said goods for freight and 
other charges where such lien exists and 
has been preserved in the manner pro- 
vided in Section 53, and for  primage, 
and for money payable to the Govern- 


ment, 


Tt will be noted that the customs duty | 
payable under the provisions of Sections: 
20 and 87 of the S2a Customs Act, 1878, 
is money payable to the Government and 
that will have priority over the lien of 
the Port Trust, 

9. Then follows Section 56 the 
relevant portion of which we have al- 
ready quoted. Then comes Section 59 
which is very important and says:— 

(1) The proceeds of every sale under 
Section 56 or Section’ 58-A shall be ap- 
plied as follows:—- ‘ 

(a) in payment of the expenses of 


the sale; 
(b) in payment, according to their 
respective priorities, of the liens and 


claims excepted in Section 52 from the 
priority of the lien of the Board; 

(c) in payment of the rates and ex- 
penses of landing, removing, storing or 
warehousing the same, and of all other 
charges due to the Board in respec? 
thereof; , 

(2) The surplus, if any, shall be paid 
to the importer, owner or consignee. of 
the goods, or to his. agents, on his apply« 
ing for the samé......... - 

10. Section 20 of the Sea Customs 
‘Act enacts that customs duty shall ba 
levied at the rates prescribed. Section 85 
enables the Collector of Customs to per- 
mit the steamer agent to discharge the 
cargo at the Port Trust, Then there oc- 
curs this provision— 

“A public body or company at whose 
Tanding place or wharf any goods ara 
discharged under clause (b) of this sec« 
tion shall not permit the same to be re« 
moved without an order in writing from 
the Customs Collector.” 

Section 86 requires the owner of the 
foods to file the bill of entry in order to 
enable the Collector of Customs to deter 
mine the amount of duty payable. Sec- 
fion 87 speaks of the assessment of the 
duty by the Customs Collector and says— 

“On the delivery of such bills the 
duty (if any) leviable on such goods shall 
be assessed, and the owner of such goods 
may then proceed to clear the same for 
home consumption, or warehouse them, 


_ Subject to the provisions hereinafter con~ 


tained.” 


Section 88 enables the Collector of Cuss 
toms to sell the goods if the goods ara 
not entered and cleared for home con< 
sumption or warehoused within four 
months from the date of entry of tha 
vessel, 

1i. Tt is clear from the provisions 
of the Sea Customs Act, which we hava 
quoted above that, once the duty is as- 
certained, the owner of the goods has to 
pay it. In this case the duty was ascer-= 
tained to be Rs. 60.000 and that was inti~ 


wasted to ths Port Trust an 24-40-1957 - 
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before the sale took place. But even be- 
fore that, well in advance, the Port Trust 
- had made an application to the Collector 
of Customs to make the assessment and 
intimation thereof was given to the plain- 
tiffs clearing agent, A. V. Kasniah 
Naidu. We shall refer to the exhibits 
presently. Section 52 of the Port Trust 
‘Act gives priority to the’ Collecto>: of 
Customs in respect of customs duty, even 
over the dues payable to the Port Trust 
for which it has got a lien. Secticn 56 
permits the Port Trust to sell such por-~ 
tion of the goods as may be necessary. 
Section 59 says that the proceeds of such 
sale shall first be utilised for payment of 
the expenses of the sale, then for the 
payment of the customs duty and only 
thereafter the Port Trust can take its 
own dues. The purchaser of the goods at 
the public auction which might be held 
by the Port Trust must surely be per- 
mitted to remove the goods. Otherwise 
nobody would be willing to purchas2 the 
goods, The last portion of Section 35 of 
the Sea Customs Act which we have 
quoted, shows that the goods cannat be 
removed without an order in writing 
from the Customs Collector, and the 
Customs Collector will permit the re- 
moval only if the customs duty has been 
paid. That this is the procedure in actual 
practice, apart from what appears from 
the statutory provisions quoted above, is 
clear from the evidence of D.W. L the 
Docks Manager in the Port Trust, as also 
from Ex. D-24, the Madras Port Trust 
Manual. Though there is no provision in 
the Madras Port Trust Act that the Port 
Trust can sell a portion mnecessar+ for 
realising its dues as wel as customs 
duty, it is necessarily implied in the pro- 
visions which we have quoted that ` the 
Port Trust has such a power. The pro- 
visions which we have quoted ¿bove 
clearly show that the Port Trust cam sell 
the goods necessary to realise not merely 
the dues payable to the Port Trust but 
also the customs duty, and that out of 
the proceeds of such sale the customs 
duty has to be paid first and only tiere- 
after the dues of the Port Trust cen be 
realised. As we have already pointec out, 
it is only after the payment of the cus- 
toms duty the goods will be released by 
the Customs authorities and the pur- 
chaser can take delivery thereof. If it 
were not permissible to include the cus- 
toms duty in estimating the goods zo be 
sold under Section 56, there would be a 
stalemate and there would. be no means 
at all of the Port Trust realising its dues. 
The power of sale of the Port Trust will 
become illusory unless the Port Trust 
has power to do everything incider.tally 
necessary for carrying out this power of 
sale under Section 56 of the Act, and the 
one thing incidentally necessary was the 


‘argument that even assuming that 
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sale of the goods for the purpose of. pay~ 
ing the customs dues as well without 
payment of which the . purpose of the 
sale would be frustrated. 


12. Thus, the provisions of the 
Madras Port Trust Act read with the last 
portion of Section 85 of the Sea Customs 
Act clearly show that the Port Trust has 
power to sell such goods as are neces- 
sary to realise the amount due to it and 
also the customs duty. We may add that 
this position is reinforced by the circum 
stances that there is no corresponding 
provision in Section 88 of the Sea Cus- 
toms Act enabling the Port Trust to 
apply to the Customs Collector for pay- 
ment of the amount due to the Port 
Trust in case the sale is to be held by 
the Collector of Customs under Section 
88 for realisation of the customs duty, 


13. The learned counsel for the 
appellant who argued the appeal with 
great ability and put forth all possible 
contentions, advanced a vary ingenious 
the 
Port Trust had a power of sale, it did 
not have the power to sell all the 100 
cases. The argument can be illustrated 
thus: There were 100 cases in this case, 
Assume for the present that the sum of 
Rs. 80,000 which the public auction sala 
fetched was a fair price: that is to say, 
one case would fetch Rs. 800. The Port 
Trust was entitled to realise only Rupees 
3,476-25 for itself. It would have been 
sufficient to sell 20 cases io realise the 
said sum of Rs. 3,476-25 and also the 
proportionate duty of Rs. 12,000 on the 
20 cases. The argument of the learned 
counsel is that it would have been suffi- 
cient for the Port Trust to sell 20 cases 
to realise its dues and the proportionate 
customs duty thereof and also enable the 
purchaser to clear the 20 cases. The sub=- 
stance of the argument is that it was nof 
permissible to sell anything more than 
20 cases. 


14. This argument is untenable, 
It assumes that the Collector of Customs 
should be prepared, and would be prea 
pared, to release those 20 cases alone on 
payment of an assumed proportionate 
customs duty in respect thereof. There is, 
however, no provision in the Sea Cus- 
toms Act, or in the Port Trust Act, en- 
titling the importer to pay such propor- 
tionate customs duty'on part of the 
goods and to insist that on payment of 
such proportionate customs duty he will 
be entitled to a release thereof. It may 
be conceded for the sake of argument 
that it would have been open to th 
plaintiffs to have approached the Collec- 
tor of Customs to assess the proportion~ 
ate duty on part of the goods and gef 
his permission to release those particu= 
lar goods on payment of the proportions 
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ate duty. But, so long as they did not 
approach the Collector of Customs and 
get any such-permission, the only duty 
payable was the consolidated duty of 
Rs. 60,000 on the entire consignment of 
100 cases, and, hence,-the Port ‘Trust 
‘Was entitled to sell such goods as, in 
its opinion, was necessary to realise the 
sum of Rs. 3,476-25 and the sum of 
Rs, 60,000, 


15. The next eohtentioh of . the 
learned counsel for the appellants is that 
Section 56, Port Trust Act, permits the 
Port Trust to sell so much of the goods 
as may be necessary. but not the entirety 
of the goods. The learned counsel . says 
that the provisions of the Madras Port 
Trust Act are, in this respect, different 
from the provisions of Section 64 of the 
Bombay Port Trust Act, 1879 or Section 
118 of the Calcutta Port Trust Act, 1880, 


which permit the Bombay Port Trust or. 


the Calcutta Port Trust; as the case may 
be, to sell such goods or so much. as 


would be necessary to satisfy the amount - 


directed to be paid out of the proceeds of 


such sale. The learned counsel submits” 


that the Bombay and Calcutta Acts per- 
mit sale of the goods whole or part of 
the goods and that the Madras Act per- 
mits only the sale of part of the goods, 
‘and not of the whole’ This argument, 
again, cannot be accepted, because, the 
words used in the Madras Port Trust Act 
(Section 56) ‘to sell by public auction so 
much as may be necessary of such goods” 
are themselves sufficient to clothe the 
Port Trust with authority to sell the 
whole of the gopds, if it thought it neces- 
sary for realising the sum of Rs. 3.476-25 
and the amount of Rs. 60,000. It should 
be noted that no plea has been taken in 
the plaint, though it contains several 
grounds of attack of the sale that the 
Port Trust was guilty of sale mala fides 
in selling the 100 cases and that it bona 
fide knew that a sale of less was suffi- 
cient, for example, that it might have 
been sufficient to sell 80 of the 100 cases 
to realise the said sum of Rs. 3,476-25, 
and the sum of Rs. 60,000. When the 


Port Trust put up for sale the 100- 


cases, it was not likely to know what the 


amount they would fetch if sold and we. 


have no doubt that the Port Trust bona 
fide thought that it would be necessary 
to, sell all the 100 cases in one lot. 


16. The first main contention of 
the learned counsel that the Port had no 
power to sell the 100 cases fails, 


17. The second contention is that 
mo valid notice, as contemplated by Sec- 
tions 57 and 58 of the Port: Trust Act, 
had been issued. Before dealing with this 
‘eontention, reference may be made to 
few exhibits. In Ex. D-1, dated 16-3-1957, 
Binny and Co,, the Steamer agents, in~ 


A.LE 


formed the Port Trust that this particu< 
lar consignment of 100 cases might be 
delivered to A. V. Kanniah Naidu. In 
Ex. D-4 dated 14-7-1957, the Port Trust 
addressed the following communication 
to the Steamer agent, Binny and Co. 


“I have the honour to inform you 
the application is being made to the 
Collector of Customs for the clearance 
of the goods ` noted overleaf for sale 
under Section 56 of the Madras Port 
Trust Act, II of 1905.” 

This mentioned 9@ cases. Thereupon, 
Binny and Co., wrote Ex. D-5, dated 
17-7-1957 to A. V. Kanniah Naidu, as 


follows and sent a copy thereof to tha 


Port Trust. - 
“We have now been advised by the 


Traffic. Manager, Madras Port Trust, that - 


application is being made to-the Collec- 
tor of Customs for the clearance of the 


above cases for sale under Section 56 of: 


the Madras Port Trust Act, II of 1905. 
We suggest that, if you intend. clearing 
the cases you request the Traffic Mana- 
ger, Madras Port Trust, to withhold them 
from sale. Kindly note that neither the 
carrier, nor ourselves as agent will ac- 
cept any responsibility in the event of 
this cargo being scld in public auction 
by the Madras Port Trust.” 


The Madras Port Trust in Ex. P-7, dated ` 


9-8-1957, wrote to Kanniah Naidu as 
follows— 

“I have the honour to TAA you, 
as required under Section 58 of tha 
Madras Port Trust.Act II of 1905, that 
the goods shown on the reverse, will ba 


‘sold by auction, if the Port Trust charges 


recoverable thereon have not been paid 
and the goods not ceared within 10 days 
from the date of this notice”. 

Thereupon A. V. Kanniah Naidu gave 
the following reply (Ex. P-8) dated 17-8- 
1957, to the Port Trust— 


“The above consignment will ba 
passed within one month. Duty and har~ 
bour dues etċ. will be paid and the goods 
cleared. As such it is requested that the 
auction sale may kndly be cancelled.” 
It appears that the Port Trust was, how= 
ever, anxious to proceed with the sale, 
if the Customs authorities would give 
clearance.. The sale was. originally fixed 
on 29-8-1957, but the Customs did not 
give clearance and so the sale was post- 
poned to 24-10-1957, In Ex. P-9, dated 
30-8-1957, the Port Trust wrote to the 
Steamer agent as fallows— | 

“I have the honour to inform. you 
that anplication is being made to the 
Collector of Customs for the ‘clearance 
of the goods noted overleaf for sale 
under Section 56 of the Madras Port 
Trust Act, II of 1905.” 


This was in respect of the one case, 


1974 


17-A. Ex. D-15 is a communica- 
kion dated 14-10-1957, by Binny and Co. 
to A. V. Kanniah Naidu. It is imporczant 
and says— 


“We have been advised by the 
Traffic Manager, Madras Fort Trust, that 
the above cases will be sold in public 
auction to be held on 24-10-1957 at the 
Trust premises. We suggest that, if you 
intend clearing the cases, you request 
the Traffic Manager, Port Trust, Madras, 
to withhold them from sale. Kindly aote 
that neither the carrier nor ourselves as 
agents will accept any responsibility in 
the event of this cargo being sold in pub- 
lic auction by the Madras Port Trus~.” 
There was thus notice by Binny and Co., 
to A. V. Kanniah Naidu that the gods 
‘would be sold on 24-10-1957, at the pre- 
mises of the Port Trust. Ex. P-7, also 
gives a clear notice saying that the auc- 
tion would be held at 2 pm. on 24-10- 
1957 at the Port Trust premises, and this 
item finds place as item 109 at page 14 
of the Gazette Notification. 


O 18. Ex. P-22 is a communicetion 
dated 25-10-1957, from che plaintiffs to 
the Madras Port Trust. It shows that the 
plaintiff was aware of the sale which 
took place on 24-10-1957 and requested 
the Port Trust to stop the delivery. The 
first plaintiff died and his brother gave 
evidence. His evidence shows that the 
first plaintiff told A. V. Kanniah Naidu 
that the Port Trust were going to auc- 
tion the goods and asked him to write a 
fetter to the Harbour authorities steting 
that they would pay the money and take 
delivery of the goods and requesting 
them not to proceed with the sale. It is 
amply clear from the evidence, oral and 
documentary, that factually A. V. Ean- 
miah Naidu and the first plaintiff had 
motice that the goods would be auctioned 
at 2 p.m. on 24-10-1957. A. V. Kanniah 
Naidu himself did not go into the wit- 
mess box to deny ‘the same. 


19. This being the factual posi- 
tion, the question of notice in law re- 
cedes into the background. Actually, 
there is no substance in the contertion 
fhat the notice Ex. D-4 dated 12-7-1957 
was insufficient. The argument of the 
learned counsel is that Ex. D-4 did not 
specify the amount due to the Port Trust, 
but that is really immaterial. The plain- 
tiffs or Kanniah Naidu could have easily 
‘ascertained the amount due to the Port 
Trust by asking them. Section 57 of the 
Port Trust Act says that before maxing 
such sale ten days notice of the same 
shall be given by publication thereof in 
the official gazette. Section 58 says— 

“If the address of the owner of the 
goods has been stated on the manifest of 
the cargo or in any of the documents 
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which have come into the hands of the 
Board, or is otherwise known, notice 
shall be given to the owner of the goods 
by letter delivered at such address or 
sent by post.” 


Now it is clear that, apart from the name 
of A. V. Kanniah Naidu, the name of the 
first plaintiff was not made known to the 
Port Trust or stated in any of the docu- 
ments which came into the hands of the 
Port Trust. So far as A. V. Kanniah Naidu 
was concerned, the Port Trust gave the 
notice, Ex. P-7 dated 9-8-1957. Further, 
the steamer agent gave the notice, Ex. 
D-15 to Kanniah Naidu. Kanniah Naidu 
himself wrote a letter, Ex. P-8 to the 
Port Trust, which clearly shows that he 
knew that the goods would be sold by 
public auction if the dues to the Port 
Trust were not paid, and he offered to 
pay the same within one month. How- 
ever, he did not keep his promise. It is, 
therefore, clear that there was sufficient, 
and, in fact, legal compliance with the 
provisions of the statute and the sale 
cannot be held to be invalid at all. 
Though it is not necessary for our pur- 
pose to find out why the plaintiffs did 
not clear the goods by paving the Har- 
bour dues and the customs duty, it is 
not improbable that they did not have 
the money. The learned Judge has refer- 
red to this aspect and observed that no 
positive evidence was forthcoming on 
the side of the plaintiffs that they had 
the aera era to pay the customs 
duty of Rs 000. 


20. se last point that remains is 
that the intimation of the customs duty 
having been fixed at Rs. 60,000 was given 
to the Port Trust only on 24-10-1957 and 
that a further notice should have been 
given to the plaintiffs giving them ten 
days’ time, We do not agree. Ex. P-7 it- 
self clearly put the plaintiffs and A. V. 
Kanniah Naidu on guard that, if they 
did not pay the Harbour dues and the 
customs duty, the goods would be 
brought to sale. It was upto the plain- 
tiffs and A. V. Kanniah Naidu to thank 
themselves if they did not ascertain the 
customs duty from the Customs autho- 
rities and did not pay it within time. 

21. The learned counsel for the 
appellant cited the decision of the Privy 
Council in Attorney General for Ceylon 
v. A. D. Silva, 1953 AC 461. We do not 
think that the case has any relevancy 
at all. In that case the Principal Collec- 
tor of Customs sold some properties on 
the ground that he was empowered to 
collect the amount due to the Customs. 
Actually it was property belonging to 
the Crown and no amount was legally 
payable from the Crown to itself. That 
was the basis of the decision and it is 
not applicable to the facts of this case, 


178 Mad. [Prs, 1-3] €. P. Kandaswamy v. Mariappa Stores 


‘where customs duty was 
plaintifis to the customs, 


In the result, the appeal fis 
with half costs. 


Appeal dismissed, 


payable by the 


dismissed 
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KAILASAM AND N. S. RAMASWANG, 
l JJ, 


C. P. Kandaswamy and others, Ap- 
pellant v. Mariappa Stores and others, 
Respondents. 


Appeal- Against Order No. 94 of 1966, 
D/- 22-1-1973, against order of Moton 
Accidents Claims Tribunal, Coimbatore, 
D/- 3-7-1965. 


Index Note:— (A) Succession Act 
(1925), S. 306 — Expression “Other per- 
sonal injuries mot causing: the death off 
the party” — Whether includes physical 
injuries. 

Brief Note:— (A) The physical in« 
juries are included. The earlier clauses 
which enumerate the causes of action 
which do not survive after the death of 
the wronged include not only defama~ 
tion, but also assault as defined in Penal 
Code. In fact the very clause in question 
shows that it relates to physical injuries 
as well, for it speaks of injuries not 
causing the death of the party. AIR 1921. 
Mad 405, Ref. : (Para 5) 


Index Note:— (B) Civil P. C. (1908), 
O. 22, R. 1 — Appeal by injured against 
disallowed portion of the claim — Injur- 
ed dying pending appeal— Appeal sabates, 


Brief Note-— (B) The fact that the 
claim had been partially allowed by the 
tribunal and an appeal regarding the 
disallowed portion had been filed by the 
injured himself, does not make any dif- 
ference. and that the appeal abates be~ 
cause, on the death of the injured pend~ 
ing the appeal, the cause of action re- 
garding the disallowed portion of the 
claim, which has not fructified into a 
decree, would not survive because of 
Section 306 of the Succession Act. . 

3 - (Para 6ř 


N. S. RAMASWAMI, J.:— A  preli- 
minary objection regarding the main~ 
tainability of this Civil Miscellaneous 


Appeal is raised by the contesting res+. 


pondents and we think that the objection 
has to be upheld and the appeal dismiss- 
ed. The appeal arises out of a claim of 
Rs, 25,000) made by one Mr. C. P. 
Kandaswami, an Advocate practising at 
Coimbatore, for injuries sustained by 
him in a motor accident that occurred on 
ert iar RE N eee 
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ALB, 


1-11-1962 on the Perundurai-~Erode Road. 
He was travelling in a Fiat Taxi bearing 
registration No. MDE 5747 and proceeds 
ing from Perundurai to Erode, when the 
Ambassador car bearing registration ‘No, 
MDY 7077 belonging to the Ist respon+ 
‘dent to the petition and driven by the 
ist respondent’s driver Senniappan came 
in the opposite direction in a rash and 
megligent manner, dashed against the 
Fiat Taxi and thereby - caused ` several 
injuries to Mr. Kandasami, the petitions 
er. The petitioner claimed in all a sum 
of Rs. 25,000/- made up of ‘Rs. 1,000/4 
towards medical expenses, Rs, 4,000/4 
towards. loss of professional income, 
Rs. 10,000/~ for stock, pain and suffers 
ing and another sum of Rs. 10,000/- fon 
the permanent partial disability suffers 
ed by him on account of the accident, 


2. The four respondents implead« 
ed in the petition are the owner of the 
‘Ambassador car (ist respondent), the 
owner-driver of the Fiat taxi (2nd res~ 
pondent), the insurer of the Ambassadon 
car (3rd respondent) and the insurer of 
the Fiat taxi (4th respondent). The Motor 
Accidents Claims Tribunal, 
found that the accident was as a result 
of rash and negligent driving of the Am~ 
bassador car MDY 7077 belonging to the 
‘Ist respondent and that therefore the 
compensation payable to the petitioner 
should come out cf the 3rd respondent, 
the insurer of the said Ambassador car. 
Though the petitioner claimed a to 
sum of Rs. 25,000/- the Tribunal award- 
ed only a sum of Rs. 5,000/- made up of 
Rs. 1,000/- towards medical expenses, 
Rs. 2,000/- towards loss of professional 
income during the period when the petix 
tioner was unable to attend to his prog 
fessional work and another sum of 
Rs. 2,000/- towards. shock, pain and suf4 
fering as a result of the injuries sus4 
tained, The Tribunal negatived the rest 
of the claim. Respondents 1 and 3, 
against whom the abovesaid compensa+ 
tion was awarded by the Tribunal, act 
cepted the award and they have not fila 
ed any appeal against the same. Thd 
petitioner (claimant) filed this appeal in 
respect of the disallowed portion of the 
claim. After the filing of the appeal, the 
‘petitioner died. His legal representatives 
have now come on record as appellants, 
But even when they were impleaded as 
legal representatives, it has been made. 
clear that such impleading was only 
subject to the question whether the. 
cause of action survived after the death 
of Mr, Kandasami, the petitioner-appel- 
lant. 


3. Now, the preliminary objection 
raised by the contesting respondents is 
that after the death of Mr. Kandasami,. 
the cause of acticn did not survive on 
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the maxim actio personalis moritur cum 
persona. There are two aspects to chis 
question. The first is whether the phy- 
sical injuries sustained by the petiticner 
come under the clause “other perscnal 
injuries not causing the death of the 
party” excepted under Section 306 of 
the Indian Succession Act. The second 
aspect is, the claim having been filed by 
the injured himself and the same having 
ibeen partially allowed, after which the 
finjured himself filed the present Civil 
(Miscellaneous Appeal, whether on his 
death during the pendency of the ap~ 
peal, the appeal should abate. 

4, A plain reading of Section 306 
of the Indian Succession Act would un- 
doubtedly go to show that the cause of 
action regarding the injuries sustaimed 
iby the petitioner in this case would not 
survive on his death, We will extzact 
Section 306 and it is as follows:— 

all 


“All demands whatsoever and 
tights to prosecute or defend any accion 
or special proceeding existing in favour 
of or against a person at the time of his 
decease, survive to and against his’ exe~ 
cutors or administrators; except causes 
of action for defamation. assault, as de- 
fined in the Indian Penal Code, or other 
personal injuries not causing the death 
of the party; and except also cases where, 
after the death of the party, the relief 
sought could not be enjoyed or graning 
fit would be nugatory. 

Illustrations 

(i) A collision takes place on a rail- 
way in consequence of same neglect or 
default of an official, and a passenger is 
severely hurt, but not so as to cuse 
death. He afterwards dies without T.av- 
ing brought any action. The cause of ac~ 
tion does not survive. 

(ii) A sues for divorce. A dies. 
cause of action does not survive to 
representative. 

5. The question is whether the 
clause “other personal injuries not caus- 
ing the death of the party” would take 
in the physical injuries sustained by the 
petitioner in this case. We have no dcubt 
that the present case would come urder 
the abovesaid clause which means -hat 
the cause of action would not surviva 
after the death of the injured. The lezrn- 
ed counsel for the present appellants 
(the legal repersentatives of the reti- 


The 


ttioner), however, contends that the 
abovesaid clause, viz., “other persanal 
injuries not causing the death of the 


party” should be construed ejusdem 
generis and as the earlier clauses, which ' 
relate to causes of action which , wculd 
mot survive the death of the wronged, 
do not relate to physical injuries, the 
abovesaid clause, viz., “other persenal 
injuries not causing the death of the 
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party” should also be construed as re~ 
lating to injuries other than physical in- 
juries. This contention is undoubtedly) 
fallacious. The earlier clauses which 
enumerate the causes of action which do 
not survive after the death of the wrong- 
ed include not only defamation, but also 
assault as defined in the Indian Penal! ` 
Code. We are unable.to agree with the 
contention of the learned counsel that 
assault does not involve any physical 
injury. A perusal of the definition of the 
word “assault” in the Indian Penal Code 
would go to show that it is a physical 
injury which falls short of criminal 
force. Therefore, even on the principle 
of ejusdem generis, it is not possible to 
accede to the contention of the learned 
counsel that the clause “other personal 
injuries not causing the death of the 
party” does not take in cases of physical 
injuries. In fact, the very clause in ques- 
tion gives an indication that it relates! , 
to physical injuries as well, for it speaks 
of injuries not causing the death of the 
party. Unless the clause relates to phy- 
there is no question of 
death of the party being linked with 
them. If physical injuries are so serious 
as to cause the death of the party con- 
cerned, then the cause of action is with 
the dependants as defined under the 
Fatal Accidents Act and thare would be 
mo question of the cause of action not 
surviving. But, if the physical injuries 
are not so serious as to cause the death 
of the man, the cause of action is avail. 
able to the injured himself, and if he 
dies later (not due to the physical in- 
juries suffered); the cause of action 
would not survive to his legal represen- 
tatives, That is the effect of Section 306 
of the Indian Succession Act. As a mat- 
ter of fact. Illustration (i) to Section 306 
makes it abundantly clear that the clause 
in question does relate to cases of phy- 
sical injuries. That illustration says that 
in a case where a railway passenger is 
severely hurt (physical injury), but not 
so as to cause death, due to neglect or 
default on the part of railway officials, 
the cause of action would not survive 
after his death. This illustration would 
squarely apply to the present case. 


6. On the second aspect- of the 
question also, we are clear that the fact 
that the claim had been partially allow- 
ed by the Tribunal and an appeal re- 
garding the disallowed portion had been 
filed by the injured himself, does not 
make any difference and that the appeal 
abates because, on the death of the in- 
jured pending the appeal, the cause of 
action regarding the disallowed portion 
of the claim does not survive. If the 
claim merges into a decree and the de- 
cree itself is being challenged by the 
opposite party, then the maxim actio 
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personalis moritur cum persona has no 
application. For instance, in the present 


case, if the insurance company has filed - 


an appeal against the award of the sum 
of Rs. 5,000/- made by the Tribunal þe- 
low, the death of the petitioner pending 
such appeal would not affect the rights 
of the legal representatives to contest 
the appeal as respondents therein. But 
that is not the case here. The appeal is 
one by the injured in respect of the dis~ 
allowed portion of the claim. The injur- 
ed having died subsequently, the cause 
of action regarding the disallowed por- 
tion of the claim, which has not so far 
fructified into a decree, would not sur- 
vive as per the terms of Section 306 of 
the Indian Succession Act. 


7. Let us look at the case law on 
this question. Paramen Chetty v. Sun- 
dararaja Naick, ILR (1903) 26 Mad 499 
is a case of a suit for damages for mali- 
cious prosecution. The suit had been de- 
creed ‘and an appeal to the District Judge 
had also been dismissed. The defendant 


filed a second appeal to this court, but’ 


during the pendency of the second ap- 
peal, he died. His legal representatives 
prosecuted the second appeal. The objec- 
tion raised was that the legal represen~ 
tatives of the defendant to the suit can~ 
not maintain the second appeal on the 
ground that the cause of action for 
damages for malicious prosecution could 
not survive after the death of the defen- 
dant. That was negatived by a Bench of 
this Court. That is so, because the claim 
has already merged into a decree and 
when the decree was being challenged 
in appeal, there is no question of the 
‘cause of action not surviving after the 
death of the defendant-appellant. It was 
pointed out that the final judgment hav- 
ing been given against the defendant 
during his lifetime and the cause of ac~ 
tion having merged in the decree, the 
legal representative of the defendant is 
entitled to prosecute the appeal in order 
to get rid of the decree which otherwise 
must be satisfied out of the estate of the 
deceased, As we said, in-the present case, 
the appeal is not against that portion of 
the claim that has been allowed. But, it 
is in respect of the disallowed portion 
of the claim. Therefore, the above deci~ 
sion would have no application to ‘the 
present case, 


8. In Rustomji Dorabji v. Nurse, 
ILR 44 Mad 357 = (ATR 1921 Mad 1) a 
- Pull Bench of this court has held that 
where in a suit for malicious prosecution 
the defendant dies after the institution 
of the suit but before judgment is given, 
the right to sue does not survive within 
the meaning of Order XXII, Rule 1 of 
the Code of Civil Procedure. In that case, 
it seems to have been contended thad 
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the term “personal injuries not causing 
the death of the party” in Section 89 of 
the Probate and Administration Act 
(corresponding to Section 306 of the 
Indian Succession Act) would relate only 
to bodily injuries and not to injuries such 
as malicious prosecution. Such a contens 
tion had been negatived by this court, 
What the learned counsel for the appels 
lants in the present case contends is tha 
converse position. As already noticed, he 
would say that the term “other bodily 
injuries not causing the death of the 
party” would not take in injuries to the 
body but only injuries such as defama~ 
tion, malicious prosecution, etc. We have 
already -pointed out that such a contens 
tion is wholly baseless. The observation 
of the Full Bench in the above case, 
(i.e.) ILR 44 Mad 357 = (AIR 1921 Mad 
1) indicates clearly that the said clause 
would take in cases of bodily injuries 
as it is pointed out there that it would. 
take in not only cases of bodily injuries 
but all other injuries. In Kandaswami 
v. Thirugnanasambandam, (1970) 1 Mad 
LJ 455 Anantanarayanan, C, J., has fols 
lowed the above decision. 


9. There is another Full Bench 


` decision in Murugappa Chettiar v. Pon 


nusami Pillai, ILR 44 Mad 828 = (AIR 
1921 Mad 405). That is exactly a similar 
ease as the present one regarding the 
question whether an appeal would abate 
on the death of the injured in cases 
where the cause cf action does not sur+ 
vive as per the terms of Section 306 of 
the Indian Succession Act. ‘That was a 
case where a person sued for damages 
for malicious prosecution and obtained a 
‘decree but preferred an appeal claiming 
more damages than he has been awarded 
and died pending the appeal. The Full 
Bench held that the appeal abates, That 


squarely applies to the present case, as 
fn this case also tne appeal is in respect 
of the disallowed portion of the claim- 
and the appellant having died, the appéall 
should abate. 


10. The learned counsel for the 
appellants referred to, Piriska Rozario 
y. Ford Foundation, AIR 1969 Cal 394 
which is a case cf a claim before the 
Motor Accidents Claims Tribunal for in= 
juries sustained in the motor accident, 
The man died after instituting the claim: 
But the death was due to injuries sus« 
tained in the motor accident itself. There= 
fore there was no question of the cause 
of action not surviving, for the depen= 
dants of the deceased who ultimately 
succumbed to the injuries had a right 
to claim compensation for the death of 
the man. Therefor, that decision has no 
application here. State of Andhra Pra« 
desh v. Godavarzhi Kasiviswanadham, 
(AIR, 1970 Andh Pra 80 (FB)) is a case 
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under the Andhra Pradesh General Szles 
Tax Act. It was pointed out there that 
the principle actio personalis moritur 
cum persona has no application where 
the law clearly provides for the survival 
of the liability after the death of the 
‘eoncerned person. We do not see kow 
this has any application to the present 
ease. Margarida Gomes v., Mackinnon 
Mackenzie & Co., AIR 1968 Bom 328 is 
a case arising under the Wcrkmen’s Ccm= 
pensation Act. The workman who was 
injured died during the claim proce2d- 
ings. The court held that Section 306 of 
the Indian Succession Act does not apoly 
on the ground that the compensation 
payable under Workmen’s Compensation 
‘Act does not arise out of any tort or 
wrong-doing by the employer, that ~he 
liability is an absolute one and that she 
liability to pay. compensation is created 
immediately on the accident occurring 
‘and the workman suffering injury end 
must amount to a debt payable to zhe 
workman and passes on the heirs of she 
workman on his death. It was under such 
circumstances it was held that the cleim 
does not abate on the death of the work- 
man during the pendency of the cleim 
proceedings and Section 206 of the Indi- 
an Succession Act has no application to 
such a case. That decision would have 
mo application at all to the present case. 
Undoubtedly, the claim in the presənt 
case arises out of tort and not a sta:u- 
tory liability as one under the Wozk-+ 
‘men’s Compensation ‘Act resulting in 
‘liability to pay compensation beng 
created immediately on the accident end 
the compensation amounting to a debt 
_ payable to the workman immediately on 
-such accident, All that the learned Judge 
‘of the Bombay High Court in the above 
‘ease has said is that.on tha principle of 
-ejusdem generis the words “other inju- 
ries” occurring in Sec: 306 of the Indan 
‘Succession Act must ba confined to 
the injuries of the nature referred to 
earlier in the said Section and that the 
said clause would not‘take in injury to 
a workman resulting in compensation 
under the Workmen’s ‘Compensation Act, 


as such compensation ‘isnot born out of - 


any tort, This decisionof the Bombay 
High Court cannot be -consirued as sey~ 
ing that all cases of bodily injuries aed 
outside the purview of. the clause “other 
“personal injuries notzicausing the decth 
‘of the party”. As already pointed oat; 
“the very illustration to-Section 306 makes 
it abundantly clear that bodily injury 
caused due to the tortious act of fhe 
~wrong-doer is taken in.by the clause 
“other personal injuries;not causing ‘fhe 
death of the party?” +r i 

11. The 





We have nó doubt that 
cause of action relating -to the disallow- 


ed portion of the claim, which is ~he 
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subject-matter of the appeal before us, 
does not survive after the death of the 
petitioner and that therefore the appeal 
abates. The result is, the appeal is dis4 
missed. But under the circumstances, 


“there would be no order as to costs. . 


Appeal. dismissed, 
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K. VEERASWAMI, C. J. AND PAUL, J. 


Sri-la-Sri Ayapanateswara Pandara 
Sannadhi ‘and others; Appellants v. The 
Commissioner, Hindu Religicus and Cha~ 
ritable Endowments, Respondent. 


' Writ Appeal Nos. 186 and 187 of 
1967 and W. P. No. 3808 of 1969, D/« 
4-12-1972, against judgment of Kailasam, 
J, reported in (1967) 2 Mad LJ 317. 


Index Note:— (A) Hindu Religious 
and Charitable Endowments Act (1959); 
S. 47 (2) — Appointing non-hereditary 
trustees to institutions governed by sche 
mes settled by court — Whether section 
applies. 


Brief Note:— (A) The section has no 
application. This is because the enquiry: 
contemplated by Section 47 (2) is for the 
purpose of the Commissioner satisfying 
‘himself that the affairs of the institution 
aré not likely to be properly managed 
by the hereditary trustee or trustees. 


Here the satisfaction already exists of- 


the court which settled the schemes, 
(Para 2) 


T. R. Srinivasan, for Appellant in 
W. A. Nos. 186 and 187 of 1967 and for 
Petitioner in W. P. No. 3808 of 19693 
Govt, Pleader, for Respondent, 


K. WEERASWAMI, C. J.:— ‘The 
question which arises in these matters 
is whether the Commissioner, in appoint~ 
Ing non-hereditary trustees to the instiu 
tutions concerned, should follow the pro« 
cedure under Section 47 (2) of Madras 
Act XXIL of 1959. It is not in dispute 
that these institutions are governed by <a 
scheme of administration: -settled ` ‘by 
‘Court which makes provision<for .appoint- 
ment of two mnon-heréditary ‘trustees 
along with the hereditarytrustee who 
is the Madathipathy. Section 1 (a) of 


‘Madras Act XIX of 1951 provided that, 
notwithstanding the repeal of Madras _ 


Act IL of 1927, schemes settled shall, in! 
so far as they are not inconsistent with 
the Act, be deemed to have been :made 
by the appropriate authority under the 
corresponding provisions of the Act, ‘and 
shall, subject to the provisions of -clause 
(b), have effect accordingly. We are nof 
here concerned with clause (b). ' 
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effect of this provision was, by -adopting 
. schemes settled by courts to schemes by 
the appropriate authority under the cor- 
responding provisions of the Act, the 
powers exercisable under such schemes 
were transferred to the appropriate au~ 
thority under the Act. If the matter 
stood there, Mr. Srinivasan for the ap- 
pellant and the petitioner admittedly 
could not say that the Commissioner, in 
appointing non-hereditary trustees, should 
make an enquiry as is contemplated by 
Section 47 (1) of Madras Act XXII of 
1959. But the 1959 Act, while repealing 
the 1951 Act, made a provision which is 
Section 118, more or less corresponding 
to Section 103 of the 1951 Act. Section 
118 by clause 2 (b) provides that, if any 
provision contained in any scheme setti- 
ed or deemed to have been settled under 
Madras Act II of 1927 and in force im- 
mediately before September 30, 1951, is 
repugnant to any provision contained in 
the Act, the provision in the Act shall 
prevail. Clause (a) of the sub-section is 
similar to clause (a) of Section 103. But, 
because of clause (b) (i) of sub-section 
(2) of Section 118, the contention is that 
this has made a change ‘in the law, so 
that, even where a scheme provides for 
‘appointment of non-hereditary ` trustees, 
the Commissioner, in exercising the 
power of appointment, should follow the 
procedure prescribed by Section 47 (2). 


2. We are unable to accept this 
contention. We do not think that there 
is anything in the scheme for the insti~ 
tutions which is repugnant to any pro- 
vision of the 1959 Act. Apart from that, 
a careful reading of Section 47 (2) itself 
would show that it has no application to 
an institution which was governed by a 
scheme of administration settled by court 
providing for appointment of non-here- 
ditary trustees. This is because the en~ 
quiry contemplated by Section 47 (2) is 
for the purpose of the Commissioner 
satisfying himself that the affairs of the 
institution are not likely to be properly: 
managed by. the hereditary trustee or 
trustees. It is only on such satisfaction 
the Commissioner can invoke his power 
of appointment. of non-hereditary trus- 
tees. That is not the case here, The satis- 
faction is already there of the Court 
which settled the scheme of administra~ 
tion. The appeals as well as the petition 
are dismissed, No costs. 


Order accordingly, 


Thirulakshmi Ammal v, Spl. Tahsildar 


Ehn A.I R, 
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ISMAIL AND PALANISWAMY, JJ. 

Thirulakshmi Ammal, Appellant Vs 
The Special Tahsildar and others, Res~ 
pondents. 

Appeal Nos. 453 and 820 of 1967,. 
D/- 17-11-1972, against decree of Ist Addl. 
Sub-J., Madurai, D/- 20-1-1967. 

Index Note: — (A) Evidence Act- 
(1872), S. 35 — Entries in the Inam Re- 
gister — Evidentiary value of. 


Brief Note:-— (A) The preparation of 
the Inam Register is an important act 
of the State and the compilation is asa 
result of an elaborate enquiry based 
upon oral evidence, on the spot enquiry 
and available accounts and records. They 
could be relied upon, more so when the 
entries are also consistent with the state- 
ments made before the commission. __ 

(Para 10) 


Index Note:—~ (B) Evidence Act 
(1872), S. 110 — Presumption of origin 
in some lawful title — When available. 


Brief “Note: (B) A presumption of 
origin in some lawful title is available 
only where no actual proof of title is 
forthcoming. Such a rule would have to 
be resorted to if there is absence of ac- 


“tual evidence. But in presence of actual 


and convincing proof of the nature of 

the grant, the rule can hardly have any 

application. AIR 1948 PC 25, Relied on. ° 
(Para 12) 


PALANISWAMY, J.:— These two 
appeals arise out of an order of the Sub- 
ordinate Judge, Madurai, made in a re-« 
ference under Section 30 of the Land 
Acquisition Act, 1894. An extent of 2 
‘acres 49 cents in R. S. No. 169/1 in Tal- 
lakulam village, Madurai taluk, has been 
acquired for Madurai Neighbourhood 
Project. Rival claims were put forward 
for the compensation amount. Hence, the 
Acquisition Officer made the reference 
under Section 30. The first claimant, 
Thirulakshmi Ammal, claimed the entire 
compensation contending that both was- 
rams in the land had been granted in 
inam to the ancestors of her husband for 
rendering sthanigam and  paricharagam 
service in Kallalagar temple. The exes 
cutive officer of the Kallalagar devasta“ 
mam contended that the inam was grant- 
ed only in favour of the temple for the 
performance of the services of sthani- 
gam and paricharagam and that the de~ 
vastanam alone was entitled to receive 
the compensation under the provisions 
of the Minor Inams Abolition Act, 1963. 
The other claimants claimed the entire 
compensation contending that what was 
granted was only melwaram in favour 
of the ancestor of the first claimant, 
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that they were entitled to the kudiwaram 
interest and that, therefore, they were 
entitled to the entire compensation con- 
sequent on the abolition of the minor 


o 


inam. . 


2. The court below held that the 
frst claimant was not enċitled to any 
compensation, but was entitled.only to 
claim either Tasdik allowance or s >m@a 
other allowance provided under the 
Minor Inams Abolition Act, and shculd, 
therefore, approach the Government for 
necessary relief. The lower court n2ga+ 
tived the claim of the devastanam hold-« 
ing that the grant was not in favou? of 
‘the devastanam and that the devesta~ 
mam should approach the author-ties 
‘under the provisions of the Minor Inams 
Abolition Act for necessery allowance. 
The court below further held that the 
entire compensation amount was pay- 
able to the other claimants in certain 
proportions. Aggrieved by this order, the 
first claimant, Thirulakshmi Ammal, has 
filed A. S. No. 453 of 1967 and the exe- 
cutive officer, Kallalagar devastaram, 
has filed A. S, 820 of 1967. 


3. The court below held that 
what was granted was only melwaram 
on a consideration of the evidence let in 
by the claimants to whom compensation 
has been ordered to be paid. The  vix 
dence consisted of dealings by those 
claimants and their ancestors asserting 
kudiwaram right. The court below also 
took note of certain admissions made 
by the predecessors in interest of the 
first claimant, the appellant in A. S, No. 
453 of 1967, stating that they were hold- 
ers of melwaram right and that the per- 
sons in possession were holders of kadi- 
waram right. It is on the basis of such 
evidence that the court below found zhat 
what was granted was melwaram and 
not of both warams. The common conen- 
tion urged on behalf of the two apels 
ants is that the court below erred in 
holding that the grant was only of the 
melwaram and not both warams and “hat 
on a proper reading of the copy of | the 
{nam Register and copy of the inam 
statement, the court below should have 
held that the grant was of both the wa- 
rams. In these circumstances, the sub 
stantial question that arises for cons:de= 
ration is whether the grant was of mels 
waram only or both warams. 


4, It is settled law that there Is 
mo presumption either that the grant 
was of melwaram only or of both wa- 


rams. The question as to the subjeci of- 


grant has to be decided upon the evi~ 
dence in each case. In this case the ap- 
pellants have not produced the orignal 
title deed or a copy thereof. But the first 
claimant has produced a certified copy 
of the inam register, which has teen 
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marked as Ex. A-1, and also a certified 
topy of the statement giver: by her pre- 
decessor in interest by name Thirumalai 
Nambi in fasli 1272, at the time of the 
Inam Commission enquiry, which has 
been marked as Ex. A-2, The evidentiary 
value of the recitals in the Inam Regis- 
ter was the subject of observation by the 
Judicial Committee in Arunachalam 
Chetti v. Venkatachalapathi Guruswami- 
gal, ILR 43 Mad 253 = 37 Mad LJ 460 = 
‘(AIR 1919 PC 62) in which it was held— 

_“It is true that the making of this 
register was for the ultimate purpose of 
determining whether or not the lands 
‘were tax free. But it must not be for- 
gotten that the preparation of this regis- 
ter was a great act of State and its pre- 
paration and contents were the subject of 
much consideration under elaborately 
‘detailed reports and minutes. It is to be 
remembered that the Inam Commissioners 
through their officers made enquiry on 
the spot, heard evidence and examined 
documents, and, with regard to each in- 
dividual property the Government was _ 
put in possession not only of the conclu- 
sion come to as to whether the land was 
tax-free but of a statement of the his- 
property itself, 
While their Lordships do not doubt that 
such a report-would not displace actual 
and authentic evidence of. individual 
cases, yet the Board when such is not 
available cannot fail to attach the utmost 
importance as part of the history of the 
property to the information set forth in 
the Inam Register.” 


5. In Sankaranarayana’ Pillai’s 
case, (1947) 2 Mad LJ 315 = (AIR 1948 
PC 25), the Privy Council reiterated the 
same position and observed— 


“The question arose in a recent case 
‘before this Board with reference to a 
Madras inam (see Secretary of State for 
India v. Vidyathirtha Swamigal, (1942) 2 
Mad LJ. 367), where it was held that the 
title deeds and the entries in the Inam 
‘Register are evidence of the true intent 
and effect of the transaction and of the 
character of the right which was being 
recognised and continued. The entries in 
the Inam Register and the description of 
the inamdar therein were accepted as 
indications of the nature and quantum 
is ane right or interest created in the 
h an a 


6. Following the -aforesaid decis 
sions of the Privy Council the Supreme 
Court in Periasami Gounder v. Sunda- 
resa Iyer, AIR 1965 SC 516. observed— 

“As observed by the Judicial Com- 
mittee the entries made in the said regis- 
ter are the result of an elaborate en- 
quiry based upon oral evidence, on the 
spot enquiry and scrutiny of available 
accounts and records, The inam Settles 
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ment is only one of the pieces of evidence 
which the Inam Commissioner might 
have taken into consideration in compil- 
ing the Inam Register. The recitals in 
the statement must, therefore, give 
place to the recitals in the Inam Regis- 
ter, though an attempt shall be made to 
harmonise them if possible.” 


‘As already noticed, Ex. A-1 is a certified: 


copy of the Inam Register relating to 
the acquired property in the instant case. 
It consists of certain major heads, each 
one of which is divided into several sub~ 
heads. The first major head reads3 
‘Class, extent and value of inams’, This 
major head is divided into seven sub- 
heads. In column (2) under the sub-head 
*General Class to which the inam be~ 
Jongs’ the entry is ‘Devadayam’. In 
column 3 under the head ‘Survey num- 
ber and name of field or fields compris- 
ed in the grant, dry, wet or garden’ the 
particulars of the land are given as 
‘Pallasayi 12 (one crop)’. These details 
are consistent with the view that the 
grant was of both warams rather than 
of being mere melwaram. If it was . of 
melwaram alone, the quality of the lend 
was quite irrelevant. In column (4) under 
the heading ‘Local measure’ details are 
given ds "1-12.2”. In column (5) under 
the head ‘Acres and decimals English 
measure’ the entry is ‘2.34. The heading 
under column (6) is ‘survey assessment’, 
whereas the heading under column (7) 
is ‘Revised or present assessment’. A 
combined reading is made under both 
these columns as ‘Where no survey has 
‘been made and no assessment fixed by 
Government, the cess paid by the ryot 
to the inamdar or the average assess- 
ment of similar Government land should 
be entered in column (7Y. Under this 
combined heading no information is 
given in ‘column (6). But in column (7) 
the information is given as ‘13 9.8’ which 
obviously is the assessment. We next 
come to the next main head, which reads 
“Description, tenure and documents in 
support of the inam’. This again is di- 
vided into five sub-heads. In column 8, 
the heading is ‘description of inam—if 
for service it is to be stated whether the 
service is continued. If for tanks, build- 
ings etc., whether they are efficiently 
kept up’. Under this column we find 
this entry ‘For the service of stanikan 
paricharakam in the pagoda of Alaghar 
in the Melur taluk. Now rendered’, In 
column (9) the heading is ‘Whether free 
of tax i.e. Sarvadumbala ete., or liable 
to quit rent i.e. jodi kattubadi bediga 
etec., Amount of latter to be entered.’ 
Under this column, the entry is “Average 
jodi 2-11-7’. In column 10 the heading 
is “Hereditary— unconditional for life 
only or for two or more lives”. Under 
that heading the entry is ‘permanent’. 
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In column 11 the heading is ‘By whom 
granted and in what year’. No informa 
tion is given under this column. Column 
12 reads as ‘written instruments in sup~ 
port of the claim’. It also inter alia says 
‘In this column it should be stated whe~ 
ther the inam is held with or without 
grant, whether the grant is produced or 
lost etc., the general specification of 
terms of all documents produced, should 
be given’. The entry under this column 
is: ‘Chitta of fasli 1212, 1217. Extent as 
F, 1212 k.v. 64 2-2-no excess’, 


7. Next we come to the third 
major head which reads as ‘name and 
relationship of original grantee. and of 
subsequent and present holders— length 
of possession’. This again is divided into 
eight sub-heads. In column (13) the head- 
ing is 'Name of original grantee, Co~ 
Jumn (14) reads: ‘Name entered in the 
register prepared according to Regula- 
tion XXXI 1802 or in the permanent 
settlement account and relationship: of 
persons so entered to original grantee’. 
No information is given in column 13. 


8. In column 14, the entry reads 
as: ‘In fasali Tirumalai Nambi. In F. 1217 
Alaghiya Nambi son’. Column 15 deals 
with the name entered in the survey or 
in any subsequent accounts and relation~ 
ship to predecessors. But no entry is 
found under this column. The next five 
sub-heads relate to particulars regarding 
the present owner such as name and 
age, place of residence, relationship to 
the original grantee etc. In columns 16 
and 17, the information given is ‘Mavada 
Marudur (1) Gunappi Tirumalai Nambi 
18’, In column 18 the relationship is 
given as ‘Great grandson’, Column 19 
deals with surviving heirs of the present 
incumbent, whereas column 20 requires ` 
information to be given as to possession 
if the person in possession was not con- 
nected with the original holder. Under 
these columns no information is given. 
The last major heading is ‘Remarks’, 
which deals with Deputy Collector’s 
opinion and recommendation. The entry 
under this column is “To be confirmed 
under Rule III clause of Jodi Rs, 2-11-7”", 


9. In this case, in addition the 
extract from the Inam Register we have 
also a copy of the statement given be- 
fore the Inam Commissioner by the then 
inamdar, by name Thirumalai Nambi. 
A copy of that statement is Ex. A-2. It 
is in Tamil, This was given in fasli 1272. 
It consists of 12 columns of which the 
important columns are Nos. 2, 7 and 12. 
In column 2 the heading is “The name 
of the inamdar as entered and the name 
of the person in enjoyment”. Under this 
column the entry is “Own enjoyment— 
Gnanabhiran Thirumalai Nambiar”, The 
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heading in. column (7) is details of ~he 
Inam, terms and the concise statement 
of the documents. Under this column, 
the entry reads ‘Cawni nilam given to 
wur ancestors by the then Rajas for tem= 
ples service and paricharakam = ete 
The land is in my enjoyment’. In column 
2 the heading is “Enjoyment”, Under 
this column the entry reads “As shcwn 
fin column 2”. Along with the statement, 
Thirumalai Nambi.also gave a pedigree 
showing how he was the descendant of 
\Alagirinambi, who is stated to be the 
original grantee, as entered in column 14 
of Ex. A-1, 


10. It would thus be seen that 
the relevant entries in the statement 
Ex. A-2 are entirely in consonance with 
the details given in the Inam Regis-er. 
We have made elaborate reference to the 
contents of Exs. A-1 and A-2 as the ori- 


as a result of an elaborate seat based 





ther in Ex. A-1 nor in Ex, A-2 is it sat- 
ed that the land was in the possessior of 
anybody else. If the land was in the gos- 
session of anybody other than the person 
who gave the statement, it is unlikely 
that the Inam Commissioner, in the 
course of the enquiry, would have failed 
to notice that fact. It is reasonable to 
infer that the Inam Commissioner accept- 
ed the statement of the person who cla_m=< 
ed to be in possession and based u von 
that information he recorded in Ex. A-1 
that the land was in the possession of 
the great grandson of the original gran- 
tee. In AIR 1965 SC 516, to which we 
have already made reference, an extract 
from the Inam Register similar to Ex. 
‘A-l, was considered to find out whether 
the grant was of melwaram only or of 
both warams. The entries in that rezis- 
ter were almost similar to those found 
in Ex. A-1. The Supreme Court held that 
on a reasonable interpretation of the 
warious recitals in the Inam Register ex~ 
tract, the only possible conclusion was 
that the Inam Commissioner was dea_ing 
with the entire interest in the land and 
that the Inam was of both melwaram 
and kudiwaram, Having regard to the 
clear recitals in Exs. A~l, and A-2, we 
have no doubt whatsoever that the grant 
lin the instant case was of melwaram 

and kudiwaram. We also hold that the 
grant was personal for the person rer= 
forming the service and it was not in 
favour of the Devastanam. 


11. The court below took the 
view that the grant was of melwaram 
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only having regard to two circumstances. 
One was that the ancestors of the first 
claimant had described themselves as 
only melwaramdars and described the 
persons in possession as kudiwaramdars, 
thereby clearly admitting that they had 

only melwaram. The second circumstance ` 


was that the persons in possession had 


dealt with the property by partition and 
mortgage as their own, thereby showing 
that they were entitled to kudiwaram 
right. The court below therefore held 
that what should have been granted was 
only melwaram. But the court below 
failed to examine the various entries in 
Exs. A-1 and A-2 to find out what was 
the subject of the original grant. It is 
true that there are certain statements 
made by the ancestors of the first claim- 
ant to the effect that they were mel- 
waramdars and that persons in posses- 
sion were kudiwaramdars. Ex. B-13 is a 
copy of the plaint in S. C. No. 1380 of 
1931 on the file of the District Munsif 
Court, Madurai Town, filed on behalf of 
the minor Thirumalai Nambi by his next 
friend one Srinivasa Iyengar. That suit 
was instituted to recover certain amount 
which was collected by the Government 
from the Inamdar by way of penalty for 
using water from a tank called Managiri 
tank by unlawfully cutting the bund of 
that tank by those who were in posses- 
sion. In that plaint it was no doubt ,alleg- 
ed that the plaintiff therein was entitled 
to melwaram from the defendants there- 
im in the shape of paddy and other 
grains. It was also alleged that the per- 
sons who were in possession were culti- 
vators and holders of occupancy rights. 
Exs. B-1 to B-4 are receipts issued by the 
ancestor of the first claimant describing ` 
himself as-melwaramdar and describing 
the persons in possession as (Uluvadaidar). 
Strong reliance was placed upon these 
admissions as supporting the view that 
what should have been granted originally 
was of melwaram only. The counsel ap- 
pearing for the persons in possession, 
‘whose claims have been upheld by the 
court below, however, conceded before 
us that if the original grant was of both 
warams, such admissions would not con- 
fer title upon the persons in possession | 
who claimed kudiwaram right, for, mere 
admission would not confer title. Perhaps 


‘the Inamdar having let the property to 


tenants collected rent from them and 
issued the receipts under the misappre- 
hension as to the exact nature of his 
rights and the rights of those in pos- 
session. 


12. It is also true that the per- 
sons in possession have dealt with the 
property as owners of kudiwaram right 
by partition, as seen from Exs. B-6 and 
B-12, and by executing morigage deeds, 
as seen from Exs. B-5, B-10, B-11, B-14, 
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B-19, B-20 and B-21. There was also one 
transaction of sale as seen from Ex. B-18, 
Under all these documents, the execu- 
tants claimed kudiwaram right. It is not 
the case of those who claimed kudiwa~ 
ram right that they had acquired title to 
kudiwaram right by prescription; nor is 
it their case that subsequent to the ori- 
ginal grant of two warams in favour of 
the ancestor of the first claimant, the 
kudiwaram right was conveyed to them. 
It may be that the same persons were al- 
lowed to continue in possession without 
interruption, and on the basis of long 
. possession, the persons in possession ap- 
pear to have thought that they were en~ 
titled to deal with the kudiwaram right. 
But it is not the case of these claimants 
that the original prani was in respect of 
both warams, and that in spite of the 
grant of both warams, their ancestors 
and themselves were in enjoyment of 
kudiwaram right adversely to the gran- 
tee and had prescribed title by adverse 
possession. The counsel for these claim~ 
ants frankly conceded before us that the 
claim to kudiwaram is not based upon 
adverse possession. ' Nor is there any 
room to draw a presumption of origin 
in some lawful title in favour of these 
persons. Such a presumption of origin 
in some lawful title would arise only 
where no actual proof of title is forth< 
coming. Such a rule would have to be 
resorted to if there is absence of actual 
evidence. But if there is actual and con-~ 
vincing proof of the nature of the grant, 
the rule can hardly have any application 
—vide Sankaranarayana Pillai v. H.R.E. 
Board, Madras, 1947-2 Mad LJ 315 = 
(AIR 1948 PC 25). We may observe in 
this connection that it is not the case of 
the persons in possession that they 
have become entitled to the kudiwaram 
right either by custom or by any grant 
from the original grantee;-nor is it sug- 
gested that we should draw a presump- 
tion of origin in some lawful title, for, 
there is no room for drawing such a pre- 
sumption for the reason that we have 
ample evidence to show that the grant 
was of both warams. Mere,long posses- 
sion, fixity of rent and assertion of title 
in certain deeds, to which neither the 
grantee nor his descendants were parties, 
would not justify an inference of perma= 
nent occupancy right—vide Kondayya Ve 
Rama Rao, AIR 1966 SC 681, 


13. It was contended on behalf of 
those in possession that they would be 
entitled to ryotwari patta under the pro~ 
visions of the Minor Inams Abolition 
Act, 1963, and that if such a patta is ob- 
tained, the holder of the patta would be 
entitled to the entire compensation. We. 
do not accept this contention. No doubt, 
under the Minor Inams Abolition Act, 
’ persons satisfying certain conditions 
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with regard to kudiwaram in an inam 
are entitled to ryotwari pattas. Under 
that Act, minor inams are abolished and 
all the lands in such inams have vested 
ün the Government. But in this case, not= 
withstanding such vesting, the Govern 
ment have invoked the provisions of the 
Land Acquisition Act on the basis thaf 
the lands do not belong to the Govern- 
ment but belong to others. Therefore, the 
provisions of that Act should be applied 
fn ascertaining the interests of the per= 
sons entitled to the compensation. We 
may also point out in connection with the 
question of obtaining patta in recogni- 
tion of kudiwaram right does not arise 
in view of our finding that the inam was 
of both warams. 


` 14. For the foregoing reasons, we 
are of the opinion that the grant was of 
both melwaram and kudiwaram and that 
ithe entire compensation is payable only 
to the first claimant. But inasmuch as 
the original grant was made as service 
inam, it is inalienable and therefore the 
first claimant is not entitled to receive 
the compensation amount for her own 
use. Under Section 32 (1) of the Land 
‘Acquisition Act, the compensation 
‘amount should be invested, so long as 
the service is performed the first claim- 
ant would be entitled to receive the re~ 
turn, from such investment. The court 
below will take action for such invest- 
ment and the first claimant is at liberty: 
to move the court below in this behalf. 
In the result, A. S. 453 of 1967 As allow 
ed and there will be a decree in favour 
of the appellant first claimant in the 
terms indicated above. A. S. No. 820 of 
1967 filed by the Devastanam is dismiss- 
ed. In the circumstances, the parties will 
bear their costs in A. S. 820 of 1967, The 
appellant in A. S. 453 of 1967 will re- 
cover her costs from the contesting res» 

pondents therein, 
i Order accordingly. 
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tioner v. T. am Pillai and 
Sons, Respondent. 

Civil Revn. Petns. Nos. 1696 ete. of 
1970, D/- 31-8-1972, against decree of 
bial Munsif, Tiruvarur, D/- 31-12« 


Melur G. Venkatappa and Sons, Peti- 
V. R. Ramaling: 


Index Note:— (A). Limitation Act 
(1908), Art. 62 — Money had and receiv= 
ed — Collection of sales tax on inter- 
State transactions held illegal by Sup- 
reme Court — Tax collected refunded to 
the dealer by State Government — Suit 
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by plaintiff for recovering sales tax paid 
to defendant within three years from 
date of refund is within time. (Pare. 6) 


Index Note:-— (B) Contract Act 
(1872), S. 28 — Invoice containing term 
‘subject to Shimoga jurisdiction? — Tran~ 
sactions arranged by the brokers — Pur- 
chasers not proved to be aware of thd 
said term — Term cannot be taken” æ a 
term of the contract. (Para 10) 


Index Note:— (C) Sales Tax — Cen<« 
tral Sales Tax (Amendment) Act (1939), 
S. 9 (b) — Suit for refund of tax — Fil- 
ed by a party against the dealer — If 
maintainable. 

Brief Note— (C) It is maintainable, 
The suits contemplated by Cl. (b) of £. 9 
are suits filed against the State for re- 
fund of tax paid and it will not apoly. 
to the suits where one party claims from 
another the amount which has been 
wrongly collected from him, (Para 11} 


M. A. Rajagopalan and V. G. Swami« 
nathan, for Petitioner; K. Parasaram, S. 
‘Amjad Nainar and T, Srinivasan, fon 
Respondent. 


RAMANUIAM, J.:— These revision 
petitions arise out of suits filed by the 
various plaintiffs, respondents in each of 
the revision petitions, for recovery of 
amounts collected from them by the 
defendants in each of the suits as C2n- 
tral sales tax in respect of certain sles 
of arecanuts effected by the defendants 
to the plaintiffs who are dealers at Thi-u~ 
warur, Madras State. As all the above 
revision petitions raise the same question 
of law, they have to be dealt with to~ 
gether, ' 


2. The defendant in each of ihe 
suits is dealer in arecanuts at Shimoga 
in Mysore State. They hava been selling 
arecanuts to the plaintiffs during <he 
‘years 1961 to 1964. The defendants as 
sellers have been charging and collecting 
Central sales tax from the plaintiff on 
their sales of arecanuts on the basis 
that the transactions wera inter-State 
sales attracting the levy of sales -ax 


under the Central Sales Tax Act, 1£56.- 


The tax thus collected has been shown 
separately in the various invoices issued 
by the defendant in each of the suits. 
The sales tax collected by the defen- 
dants from the plaintiffs had been origi- 
nally remitted by the defendants to che 
Mysore Sales Tax Authorities. Subse-~ 
quently, the Supreme Court on 10-1- 
1964, held in State of Mysore v. Y. L. 
Setty and Sons, 1965-2 SCR 129 = (AIR 
1965 SC 1510), that though Section 6 of 
the Central Sales Tax Act is the charg- 
ing section, the liability to pay tax is 
subject to the other provisions of che 
Act, that Section 9 (2) provides that zax 
shall be calculated at the same rates end 
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in the same manner as would have been 
done if the sale had in fact, taken place. 
inside the appropriate State, that, the 
fax under the Central Act, shall be levi- 
ed in the same manner as the tax on the 
sale or purchase of goods, under the 
general sales tax law of the State is as- 
sessed, paid and collected, and that, 
therefore, if no tax was exigible in res- 
pect of the same transactions under the 
Mysore Sales Tax Act, no tax was pay~ 
able under the Central Act. Relying on 
the said decision, the sales tax authori- 
ties of Mysdre State refunded the tax 
collected on inter-State sales of ‘areca- 
nuts to the defendants in or about 1967. 
The plaintiffs who became aware of the 
said refund of the tax have filed various 
suits in the year 1969 for recovery of the 
amounts paid by them as sales tax from 
the defendants. According to them the 
Central sales tax has been paid by them 
under a mistaken impression that the 
Central sales tax was leviable on the 
finter-State sales of arecanuts by the 
{Mysore dealers. However, with a view 
to get over the decision of the Supreme 
Court referred to above, the “Central 
Sales Tax (Amendment) Act, 1969” (Cen- 
tral Act 28 of 1969) had been enacted by 
the Parliament under which Section 9 of 
the Principal Act was amended with re- 
trospective effect, so as to enable the 
levy of tax on inter-State sales whether 
such sales are exigible to tax in the con- 
cerned State or not, and all the assess~ 
ments made already had been validated 
notwithstanding any decree or order of 
any court to the contrary, 


._ 8 The defendants had resisted 
fhe suif on various grounds. One of the 
grounds raised was that they did not 
get any refund of the tax from the sales 
tax authorities. But the trial court did 
not accept that plea but held that on 
consideration of the evidence the defen- 
dants had got refund of the sales tax 
paid by them from the sales tax autho- 
rities in pursuance of the decision of the 
Supreme Court referred to above. In 
these revisions the factum of refund of 
tax was not disputed before us. 


A The other defences taken were 
(1) that the suits are barred by limita- 
tion as they have been filed more than 
3 years after the payment of the tax; (2) 
that the trial court had no jurisdiction 
to try the suits and (3) that in any event, 
the suits are not maintainable in view of 
Central Act 28 of 1969. These defences 
were considered by the trial court in de- 
tail but were rejected. We, therefore 
proceed to consider the said contentions 
seriatim, 


5. The learned counsel for the 
revision petitioners contends that the 
sales tax amounts refunded to the de- 
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fendants by the Mysore sales tax autho- 
rities are not moneys had and received 
for the plaintiffs’ use and that therefore, 
the plaintiffs cannot rely on Art. 24 of 
the Limitation Act of 1963. According to 
the learned counsel the suits should have 
been filed within three years from the 
actual date of payment of the tax and 
that the suits having been filed in 1969, 
long after the said period of three years, 
they are barred by time. Therefore, the 
first point for consideration is whether 
Art. 24 applied to the facts of these 
cases. That Article provides'a period of 
three years from the date when the 
money is received for suits of the des 
cription “for money payable by the de« 
fendant to the plaintiff — for money re~ 
ceived by the defendant for the plainx 
tiffs’ use”. In Royal Bank of Canada wu 
R., 1913 AC 283 at p. 296 Viscount Hal- 
dane has laid down the legal principle 
‘thus: ; 

“It is a well-established principle of 
the English common law that when 
money has been received by one person 
which in justice and equity . belongs to 
another, under circumstances which ren~ 
dered the receipt of it a receipt by the 
defendant to the use of the plaintiff, the 
latter may recover as for money had and 
received to his use.” 


6. The above principle has been 
adopted in this country also—Vide Md. 
Wahib v. Md. Ameer, ILẸ (1905) 32 Cal 
527 and A. V. Subba Rao v, State, AIR 
1965 SC 1773. In Joharilal v. B. S. Cox 
operative Bank, AIR 1959 Pat 477, it has 
been held that where money is received 
by the defendant from a third person 
directly or impliedly for and on behalf 
of the plaintiff that will be.a clearest 
case for the application of Art. 62 of the 
Limitation Act of 1908. In State of An~ 
dhra Pradesh v. Gangaraju, AIR 1964 
. Andh Pra 485, the court has observed— 


“Therefore, I hold thaf, fo the pre< 
sent case which is a suit for money 
illegally collected by the Governmeni# 
from the plaintiff, Arf. 62 of the first 
Schedule to the Indian Limitation Act, 
applies. The cases, which are binding on 
me have pointed out that when the 
money was received by the defendant, if 
need not have been in fact received for 
the plaintiffs use. When the exaction is 
illegal, the court applies a fiction that 
the defendant received the- money for 
the plaintiffs use, because the defendant 
in justice and equity is bound to refund 


it to the plaintiff and has no right to res. 


fain it.” i 
In A. V, Subba Rao v. State of Andhra 
Pradesh, AIR 1965 SC 1773, their Lord- 
ships of the Supreme Court have held 
that in order to attract Art. 62 of the 
Limitation Act, 1908, which corresponds 
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to Art. 24 of the Limitation Act, 1963, 
it is not necessary that at the momenf 
of the receipt of money the defendant 
should have actually intended to receive 
it for the use of the plaintiff and that 
it is sufficient -if the receipt is in such 
circumstances that the law would im- 
pute to him an obligation to retain it 
for the use of the plaintiff and refund to 
him when demanded. In the light of the 
principle enunciated in the above decis 
sions we cannot agree with the conten+ 
tion put forward on behalf of the peti-« 
tioners that the refund of the tax by the 
sales tax authorities to the defendants 
cannot be said to be for the benefit of 
the plaintiffs. It is not in dispute that 
Central sales tax was collected by the 
petitioners under a mistake of law. If 
really the plaintiffs are not liable in law 
to pay tax in respect of their purchase 
of arecanuts from the defendants, col« 
lection of the amounts by the defendants 
should be held to be unauthorised and 
ithe plaintiffs are entitled to get back the 
same. The fact that the sales tax autho< 
rities refunded the amount ‘to the defen 
dants cannot mean that they are entitled 
to the benefit of these amounts. The trial 
court finds specifically that the refunds 
have been actually made by the sales tax 
authorities to the defendants in Novem- 
tber-December, 1967 and there is no con- 
tra evidence on the side of the defen- 
dants, Therefore, the suits having been 
filed in 1969 well within the period of 
three years from December, 1967, when 
the defendants got the refunds, they are 
within time, 


_% Then we come to the question 
of jurisdiction. While the plaintiffs would 
state that the cause of action for the suits 
arose within the jurisdiction of the trial 
court, the defendants would state that 
it was the court at Shimoga in Mysore 
State that would have the exclusive 
furisdiction to entertain and try the suits 
in question. On the facts it is seen that 
the Shimoga merchants have sent the 
goods in question by lorry and the goods 
have been taken delivery of by the plains 
tiffs at Thiruvarur after honouring the 
hundies sent by the Shimoga merchants 
through the bank and retiring the lorry. 
receipt at Thiruvarur. Though it is said 
that there was prior offer and acceptance, 
mo letter of offer or acceptance had been 
produced before the court. But from the 
invoices marked in ‘evidence it is seen 
that the purchases have been made by 
one broker and that brokerage had been 
included in the invoices. In the reversa 
of the invoices there is a printed clause 
to the effect that all claims and disputes 
arising out of the transactions are sub= 
fect to the jurisdiction of the court af 
Shimoga. From this clause it is sought 
to be contended by the petitioners that 
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if is only the court at Shimoga that will 
- have jurisdiction. Reliance is placed on 
a decision of a Division Bench of this 
court in H. K. Dada (India) Ltd. v. M. P. 
Sugar Mills Co. Ltd., (1954) 1 Mad LJ 
434 = (AIR 1954 Mad 845) by the leacn~ 
ed counsel for the petitioners, That was 
a case where the contract contained this 
clause. “All disputes in respect of che 
contract shall be settled by arbitration, 
failing which shall be settled in court of 
the seller’s jurisdiction, where the can« 
tract shall be deemed to have been entera 
ed into”. In construing that clause ihe 
court held that— 

“Where there are two competent 
Courts which can deal with the subiect 
matter of a litigation, it is open to zhe 
parties to a contract to agree that cis< 
putes in respect thereof should be adjudi-~ 
cated upon by one of the two competent 
Courts and such an agreement is par- 
fectly legal and not contrary to the pro- 
visions of the Contract Act,” 


That was a case where there was a sde- 
cific mention in the contract itself taat 


one court shall have jurisdiction 
and the other court shall aot 
have such a jurisdiction. In this 
case there is no contract forth~ 


coming and we are not in a position to 
say whether there was a specific agre- 
ment between the parties excluding the 
jurisdiction of the court at Thiruvacun . 
and conferring the exclusive jurisdiction 
on the courts at Shimoga. From the fects 
set out above, there cannot be any doubt 
that part of the cause of action has 
arisen at Thiruvarur, and normally she 
court at Thiruvarur will also have juris« 
diction to entertain the suits, unless by 
agreement of parties the jurisdiction of 
that court is specifically excluded. It is. 
true that there is a printed clause in ha- 
back of the invoices to the effect that all 
claims and disputes arising thereunder 
are subject to the jurisdiction of zhe- 
court at Shimoga, But there is no evis 
dence in this case as to whether she 
plaintiffs were made aware at all of she 
‘existence of this clause in the invoices, 
and whether the plaintiffs really agreed 
to exclude the jurisdiction of the Thicu-+ 
varur. court in respect of the transac. 
tions in question, © l 


- 8. In Messrs, Patel Bros. v. M/s, 
Vadilal Kashidas Ltd., (1959) 1 Mad LJ 
106 =. (AIR 1959 Mad 227), Ramachandra 
Tyer, J. (as he then was) dealt with a 
similar case, There the bill issued by “he 
defendant to the plaintiff with the wozds 
at the top ‘subject to Bombay jurisdic~ 
tion’ was produced. On the question whe« 
ther that clause exclude the juriscic« 
tion of the court within whose juriscic« 
tion the buyer resided, the court hald 
that mere printing of the words ‘subfect 
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to Bombay jurisdiction’ in a bill could 
not amount to a contract that both par- 
ties agreed to have Bombay as the only 
venue for the settlement of the disputes, 
that the mere recital on the top of the 
bill could not be incorporated as a term 
of the contract and that ouster of juris- 
diction of a court to which a person is 


entitled to resort to under the Civil Pro- 


cedure Code or any other statute cannot 
be a matter of assumption or presump- 
tion but one to be proved by express 
words contained in the contract or af 
least by necessary or inevitable impli- 
cation. The learned Judge in that case 
distinguished the earlier decision in 
(1954) 1 Mad LJ 434 = (AIR 1954 Mad 
845) on the ground that there was a spe~ 
cific term in that contract excluding the 
jurisdiction of the court and that that 
clause specifically excluded all other 
courts except the court within ‘whose 
jurisdiction the seller resided. With res- 
pect, I am inclined to follow the reason- 
ing of Ramachandra Iyer, J. (as he then 
was) and hold that in this case a printed 
clause in the invoices has not been shown 
to be a term of the contract between the 
parties and that, in any event, the clause 
does not ‘expressly or by necessary im- 
plication exclude the jurisdiction of 
the courts other than: the courts at 
Shimoga, 

3 The learned counsel for the 
‘petitioners places considerable reliance 
on the following passage in Chitty on 
Contracts” 23rd Edn, Volume J, at 


“Course of dealing. Conditions will 
not necessarily be implied into a con~ 
tract by reason of a previous course of 
dealing, which has been subject to simi= 
lar conditions, between the parties. But 
they may be implied where each party 
has led the other reasonably to believe 
that he intended that their rights and 
liabilities should be ascertained by refer- 
ence to the terms of a document which 
had been consistently used by them in 
previous transactions,” 

10. Relying on the above passage 
what the Jearned counsel contends is 
that the printed clause in the invoices 
should be treated as a term of the con~ 
tract between the parties in view of tha 
previous transactions between the par- 
ties wherein such invoices have been 
used leading to the inference that the 
‘plaintiffs as purchasers should have been 
ware of the above clause in the invoices 
and that the rights and liabilities have 
to be ascertained with reference to the 
terms set out in the invoices which have 
been consistently used by the defendants 
even in previous transactions, We are 
mot inclined to agree with this contention 
of the learned counsel that the printed 
clause in the invoices should- be taken 
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to be a term of the contract without any 
proof of the purchasers being made 
aware of the said clause before the con~ 
tracts of sale were entered into.-As al- 
ready stated, the transactions seem ` to 
have been arranged by the brokers and 
there is no knowing as to whether the 
purchasers have at all noted this clause 
which is found in the invoices. Therefore, 
the trial courts view that it had juris- 
diction to entertain and try the suits 
has to be upheld. 


11. The learned counsel for ‘the 
petitioners then argues that the suits are 
not maintainable in view of the Central 
Act 28 of 1969. It is contended that as 
this Act has validated all levies made 
under the Central Sales Tax Act, 1956 
and has also provided that no proceed- 
ing shall be maintained or continued in 
any court for the refund of sales tax 


paid, the plaintiffs are disentitled from ` 


making any claim against the defendants 
for refund of the sales tax. We are of 
the view that the above contention is 
misconceived, By means of the amend- 
ing Act, sub-section (1A) was added to 
Section 6 and Section 9 was recast in the 
principal Act and such incorporation is 
deemed to have been always there in 
the principal Act. Section 6 (1-A) pro~ 
vides that a dealer shall be liable to pay 
tax under the Act on sales of any goods. 
effected by him in the course of inter- 
State trade or commerce notwithstand- 
ing that no tax would have been levi- 
able (whether on the seller or the pur- 
chaser) under the sales tax law of the 
appropriate State if that sale had taken 
place inside the State. Section 9 of the 
amending Act validates assessment, re- 
assessment, levy or collection of any tax 
` made or any action or thing done in re~ 
lation to such assessment, re-assessment, 
levy or collection under the provisions 
of the principal Act before 9-6-1969, and 
Section 9 (1) (a) provides that all acts, 
proceedings or things done or taken by 
the Government or by any officer of the 
Government or by any other - authority 
in connection with the assessment, re- 
assessment, levy or collection of such tax 
shall, for all purposes, be deemed to be, 
and to have always been, done or taken 
in accordance with law. Clause (b) pro- 
vides that no suit or other proceedings 
shall be maintained or continued in any 
court or before any authority for the re~ 
fund of any such tax, and clause (c) pro- 
vides that no court shall enforce any de- 
cree or order directing the refund of any 
such tax. The suits contemplated by 
clause (b) of Section 9- of the amending 
Act are suits filed against the State for 
refund of tax paid and it will not apply 
to the suits in question where one party 
claims from another the amount which 
has heen wrongly collected from him. 
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Therefore, it cannot be said that the 
suits as such are not maintainable in 
a of the provisions of the amending] — 


12. Of course, the defendants can 
successfully resist the suit if it is shown 
that in enforcement of the provisions of 
the amending Act there has been a re- 
assessment of the turnover in question 
in their hands and that the amounts rex 
funded earlier hac been paid back to the 
State towards the sales tax liability as 
re-assessed. Unless the sales tax autho~ 
rities at Mysore make a re~assessment 
and recall the order of refund, the pro- 
visions of the amending Act will not 
entitle them to call back the amount 
which they had refunded to the defen- 
dants. The amencing Act merely vali-« 
dates assessments, re-assessment, leyy 
or collection of tex already made and 
that will not enable the authorities to go 
behind the order of refund unless there 
has been a re-assessment bringing to 
charge the inter-State transactions in 
question on the tasis of the amending 
Act. In M. M. Muthukaruppan Chettiar 
v. Dy. Commercial Tax Officer, (1960) 11 
STC 220 (Mad.) tais court, while con« 
struing a similar validating provision in 
Section 17 of the Madras General Sales 
Tax (Third Amendment) Act ‘of 1956, 
had expressed the view that the validat- 
ing Act will not enable the collection of 
the refunded amount unless there ara 
clear words to that effect in the amend~ 


Jing Act. In that case, a hotel proprietor ` 


was assessed to scles tax for 1953-54 ati 
the enhanced rate of tax of 4} pies in the 
rupee under the proviso to Section 3 (1) 
(b) of the Madras General Sales Tax Act, 
1939. Later the said proviso to Section 3 


-(1) (b) was held to offend Art. 14 of the 


Constitution by the High Court. In view 
of the said decision the Tribunal held 
that the assessee was liable to be taxed 
only at 3 pies in zhe rupee. On the basis 
of the order of the Tribunal which be~« 
came final, a certain sum was refunded 
to the assessee in September, 1956. Sub 
sequently the proviso to Section 3 (1) (b) 
was replaced with retrospective effect 
by another proviso and the earlier as 
sessments were validated. Thereafter the 
assessing authority issued a notice to the 
assessee requiring him to repay the sum 
refunded to him on the ground that by 
reason of the am2ndment made retros~ 
pectively the refund made was not pro- 
per. That demand was challenged by the 
assessee before this court, and this court 
expressed the view that— 


‘When the excess over three pies 
per rupee was refunded to the petitioner, 
it was an amount lawfully due to him 
and was properly paid. The only ques- 
tion is, whether the payment had beco 
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unlawful or could be deemed to have 
been made under a mistake of law. If ex 
hypothesi the refund was due it was due 
because of the judgment of this court 
upholding the objection of the valicity 
of the charging provision; there could be 
no mistake in law in maxing the refund 
and the mere fact that the proviso aas 
been re-enacted with retrospective eftect 
cannot have the effect of rendering the 
refund then made either illegal, unlew~ 
ful or one under a mistake of law..... I 
consider that the demand for the repay~ 
ment of the amount refunded is aot 
justified by law, and that the petitioners 
are entitled to the relief which they seek 
by these petitions.” 

A similar view has been taken in Sunda~ 
ram Iyengar and Sons v. Dy. Commr- 
cial Tax Officer, (1960) 11 STC 443 (Mai.), 
in respect of amending Act 17 of 1554. 
We are, therefore, of the view that zhe 
validating Act 28 ‘of 1969 will not enale 
the collection of the refunded amownt 


straightway. 
13. The learned counsel for che 
petitioners perhaps realising the above 


position wanted to submit that in 

these cases there has been re-assessments 
in pursuance of the amending Act briag- 
fing to charge the transactions in queston 
and that orders of refund had in fact 
been recalled and demards have been 
issued for payment of tha tax as rex 
assessed. In fact he has (filed affidavits 
enclosing certain re-assessment ord=rs 
and correspondence that passed between 
the defendants and the sales tax autho- 
rities at Mysore in support of his state~ 
ment that there have been re-assess~ 
ments bringing to charge the transac~ 
tions in question and that they have been 
made liable to pay the sales tax in rəs- 
pect of the said transactions. The doeu- 
ments filed along with the affidavits show 
that the assessments of the petitioners in 
C.R. P. Nos. 1749, 1823, 1824, 1825 ed 
1826 of 1970 have been reopened Zor 
some of the assessment years in qu2s~ 
tion. In C. R.P. Nos. 1937 and 1938 of 
1970 more affidavits have been filed by 
the assessees stating that they have ze~ 
ceived show cause notices from the sales 
tax authorities requiring them why ~he 
assessments should not be rectified end 
why the amounts refunded should not be 
recalled. But the said affidavits do not 
Indicate as to what is the assessment 
year to which the proposed re-assess- 
sei proceedings and the demands relat- 
ed. 
on those affidavits and hod that ‘the 
defendants have been re-assessed in re- 
lation to the transactions in question 
which took place in the assessment years 
1961-62, 1962-63 and 1963-64. In the other 
eases no material of any kind has been 
produced to establish that the petitioners 
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have been re-assessed in respect of the 
transactions in dispute, Therefore, ex7 
cept for the cases in which some mate~ 
rials have been produced to show that 
re-assessments have been made and the 
refunded amounts have been called back, 
we have to proceed that in the other 
eases there have been no re-assessments 
nor the refunded amounts have been 
called back by the sales tax authorities, 
In those cases where no materials have 
‘been produced, the decree and 
judgment of the trial court have 
to be upheld. In C. R. P. 1827 of 1970 cers 
tain re-assessments orders have been fil~ 
ed but they show that the assessee is one 
Moola Rangappa. The petitioner in 
C. R.P. 1827 of 1970 is one Moolarang- 
appa and Co. Therefore the above docu- 
ments are not relevant for establishing 
that the petitioners in C. R. P. 1827 of 
1970 has been re-assessed by the Mysore 
Sales Tax Authorities during the rele- 
vant assessment years. In respect of the 
C.R. Ps. in which materials have been 


‘placed to show that there has been re~s 


assessments, the matters have to be re~ 
mitted to the trial court for finding out 
whether the re-assessment covers the 
entire period and the transactions in dis- 
pute, and to dispose of the cases in the 
light of the consideration of the above 
material. Therefore C.R.Ps. 1749, 1823, 
1824, 1825 and 1826 of 1970 are remand~ 
ed to the trial court for fresh disposal, 
The documents filed in the above 
C. R. Ps. will be sent to the trial court 
and the trial court is directed to receive 
the same and consider the matters afresh 
in the light of the oral evidence that 
may be adduced by the parties in rela~ 
tion thereto. The other civil revision 
petitions are dismissed. There will be 
no order as to costs in any of these peti~ 
tions. This decision will not prejudice 
the right of the defendants to get back 
the amounts decreed as and when they 
are re-assessed and forced to pay the 
sales tax on the transactions involved in 
any of the suits. 

Order accordingly. 
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Brief Note:— (A) Post-card contain~ 
ing references to some payment which 
might be made by the writer was con- 
tended to constitute acknowledgment of 
liability within the meaning of Section 
18 and also an express promise to pay 
within the meaning of Section 25 (3) of 
the Contract Act. 


Held: That the post-card did not 
refer expressly or by implication to any: 
existing liability with regard to the 
alleged debt. That no jural relationship 
of debtor and creditor was disclosed by 
the language used in the post-cards 
Therefore the post-card did not consti“ 
tute an acknowledgment: under Section! 
18 of the Limitation Act which may tend 
to save the suit from being barred by 
limitation. Nor did the post-card contain 
any express promise to pay within the 
meaning of Section 25 (3) of the Contract 
Act. AIR .1961 SC 1236, Referred. 

(Paras 4, 5, 6) 


E. R. Krishnan, for Appellants; C. A. 
Mohammed Ibrahim and M. Khaja 
Mohideen, for Respondent, 


ISMAIL, J.:— The defendants in 
©. S. No. 3077 of 1964 on the file of the 
City Civil Court at Madnas are the ap- 
pellanis herein. The suit was instituted 
by the respondent herein for recovery 
of a sum of Rs. 6,478/- made up of the 
principal of Rs. 5,400/- and interest of 
Rs. 988/-. The respondent herein is the 
brother-in-law of one Ghulam Mohideen 
alias Mahboob Basha, who died in 1962. 
‘According to the respondent, during the 
period from 25-6-1958 to 15-9-1958 he 
advanced moneys amounting to Rs. 6,000 
to the deceased, that the deceased had 
paid only a sum of Rs. 600/- on 24-2 
1959 and that the balance remains outa 
standing. It is on the basis of this allega~ 
tion the suit was instituted for the re~ 
covery of the amount mentioned above 
out of the assets of the deceased in the 
hands of the appellant herein, the first 
appellant being the widow of the deceas~ 
ed and appellants 3 to 4 -being his child- 
ren. The suit was instituted on 25-7-1964. 
Consequently, on the face of it, the suit 
was barred by limitation. In order to get 
over this-bar of limitation, the respon< 
dent pleaded in his plaint that on 27-74 
1961, by a post-card, the deceased had 
acknowledged his liability and that con~ 
sequently, the suit was not bar« 
red by limitation. Subsequently, 
the respondent herein filed. an. 
application, namely, I. A. No. 10172 
_ of 1964, for amendment of the plaint and 
the said application was ‘ordered on 
22-12-1964, In that application the res- 
pondent put forward the further conten 
tion that the post-card dated 27-7-1961 
constituted an express promise to pay 
the prior debt coming within the scope 
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of Section 25 (3) of the Indian Contract 
Act. The appellants herein denied all 
knowledge of the borrowing by the de- 
ceased from the respondent and put the 
respondent to strict proof of the borrow 
ing. They also ccntended that the post- 


-card dated 27-7-1961 would not consti- 


tute an acknowledgment of the Liability 
and the suit therefore was in any event 
barred by limitation. In addition, they 
put forward the contention that a sum 
of Rs. 1,000/- had also been paid by them 
towards the liability. 

On the basis of these pleadings, the 
learned trial Judge framed the following 
issues: — 

1. To what amount is the plaintiff 
entitled? 

2. Has there been partial discharge 
by payment of Ks. 1,000/-? 

3. Is the suit barred? 

4. Has there been a promise to pay 
me i claim under letter dated 27-74 

5. Are the defendants liable for 
interest? 

The learned Seventh Assistant Judge, . 
City Civil Court, Madras, who tried the 
suit answered <«ll these issues against . 
the appellants and decreed the suit as 
prayed for. Hence the present appeal by 
the defendants in the suit. 


2. Since we are clearly of the 
opinion that the suit is barred by limi- 
tation, we are nov dealing with any othen 
controversy between the parties as to 
whether there was an actual borrowing 
end a partial discharge or not, 


3. As we have pointed out already, 
even according to the respondent, the 
borrowing took place between 25-6-1958 
and 15-9-1958, In the plaint itself, the. 
respondent had given the details of the 
borrowing. He had also stated that on 
24-2-1959 the deceased has paid a sum 
of Rs. 600/- towards the outstanding 
leaving a balance of Rs. 5,490/-. It is this 
‘amount with interest the respondent 
claimed in the present suit. In paragraph 
5 of the plaint the respondent had stated 
that he had been calling upon the de- 
ceased for payment and that in response 
to one such letter, the deceased wrote 
a post-card datad 27-7-1961 wherein 
inter alia he had stated that he would 
pay whatever might be found due as 
owing by him to the respondent on tak~ 
ing accounts. He reiterated the sama 
position in the said paragraph by stating 
that in the said letter dated 27-7-1961 - 
the debtor had made an express promise 
to pay the plaintiff (the respondent here+ 
in) whatever might be found due on ac~ 
count taking within the meaning of Sec- 
tion 25 of the Indian Contract Act. But 
the case of the appellants was that the 
said post-card would’ not constitute 
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either an acknowledgment coming w-th- 
fin the scope of Section 18 of the Lim:ta- 
tion Act, or an express promise to Day 
coming within the scope of Section 25 
of the Indian Contract Act. Consequent- 
ly, the only question for consideration is 
whether the post-card dated 27-7-1961, 
which has beem marked as Ex. A-1 con- 
stitutes an acknowledgment of the liabi- 
lity to pay the debt as contemplated by 
‘Section 18 of the Limitation Act of 1563, 


4, It is needless to point out that 
fhe onus of proving that a suit is saved 
from the bar of limitation on accoun: of 
an acknowledgment of liability is on the 
plaintiff and the reason is that the anus 
of proving that a suit is within time is 
on the plaintiff and consequently the 
onus of proving that a suit which is on 
the face of it barred by limitation is 
saved from such bar on account of seme 
exception to the statute is also on the 
plaintiff. In this case, as we pointed out 
already, the borrowing stopped with 
5-9-1958 and the suit was instituted on 
25-7-1964. Consequently, on the face of 
fit, the suit is barred by limitation. There- 
fore, if the respondent contends that by 
virtue of Ex. A-1 the bar of limita:ion 
has been removed, it is for him to esta- 
blish that Ex. A-1 constitutes an acknow- 
fedgment as provided for in Sectior 18 
of the Limitation Act, Ex. A-1 is a post- 
tard written in Urdu and the transla 
tion of the contents of the post-card has 
been furnished by the respondent kim- 
self and it has been marked as Ex, A-2 
fin the proceedings, The relevant por-ion 
of Ex. A-2 which is necessary to be con- 
sidered in this context, is as follows — 


“You had told me to come so -haf 
you may talk over the matter with me, 
I could not go over to you because I was 
unable to secure money. As you people 
will ask me I will pay your money acx 
cordingly. I would not specify by saving 
that I would pay so much. Please dc as 
you would consider proper and desira 
fa! e.” 


It is this passage in Ex. A-2 which has 
been relied upon as constituting toth 
jan acknowledgment and an express pro- 
mise to pay, which found favour with 
the trial court. But we are clearly of 


the opinion that this does not consti-ute_ 


either an acknowledgment, or an ex 
press promise to pay, In the first place, 
the above extract does not clearly show 
that the deceased was admitting, or ac« 
knowledging the existence of a jural re+ 
Jationship of debtor and creditor be~ 
tween him and the respondent herein. 
jAs a matter of fact, the expression “as 
you people will ask me” will clearly 
indicate that it is not something refer~ 
able to the borrowing by the dececsed 
from the respondent herein. Again, the 
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subsequent sentences. “I would not spe- 
cify by saying that I would pay so much, 
Please do as you would consider proper 
and desirable”, clearly indicate that the 
reference in this context is to something 
by way of a dispute between the parties 
and not with reference to an actual out- 
standing debt due by the deceased to the 
respondent herein, In this context, iť 
may be relevant to note that the case of 
the appellants was that the respondent’s 
wife and the deceased were sister and 
brother; that their father had already 
died and their mother died in May, 1951, 
and that there was some dispute: as to 
the sharing of the properties of the de- 
ceased concerned and that Ex, A-2 refer- 
red to that controversy. We are inclined 
to accept this explanation in view of the 
language contained in the document, 
particularly the expression “you people” 
and the statement “I would not specify 
by saying that I would pay so much. 
Please do as you would consider proper| ` 
and desirable”. It is also necessary to 
refer in this context to the fact that ac-|, 
cording to the respondent, Exs. A-13 and 























standing as “I would not specify. by say- 
ing that I would pay so much. Please do 


amounts due by the deceased to the res- 
pondent as contained in Exs. A~13 and 
A-14, the language would have been en- 
tirely different. For instance i 
have been that the deceased would pay 
whatever was found due on taking of 


meaning only to Ex. A-1 and that is the 
reason why in the plaint itself he stated 
that the deceased wrote Ex. A-1 stating 
that he would pay whatever might be 


contained in paragraph 5 of the plaint is 
clearly an embellishment put by the res- 
pondent on Ex. A-1, the language of 
which does not bear out or support any 
such construction. Consequently, we are 
of the opinion that Ex. A-1 cannot be 
construed as an acknowledgment of 
liability with reference to the alleged 
borrowing by the deceased from the res- 
pondent between 25-6-1958 to 15-9-1958. 


5. Mr, Khaja Mohideen, learned 
counsel for the respondent, drew our at- 
tention to the decision of the Supreme 
Court in Shapoor Fredoom Mazda v. 
Durga Prosad Chamaria, AIR 1961 SC 
1236, The relevant passage occurring in 
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paragraph 6 of the judgment relied on 
by the learned counsel is as follows:—~ 


“The statement on which a plea of 
acknowledgment is based must relate to 
fa present subsisting liability though the 
exact nature or the specific character of 
tthe said liability may not be indicated 
in words. Words used in the acknow- 
ledgment must, however, indicate the 
existence of jural relationship between 
the parties such as that of debtor and 
ereditor, and it must appear that the 
statement is made with the intention to 
admit such jural relationship. Such in- 
tention can be inferred by implication 
from the nature of the admission, and 
meed not be expressed in words. If the 
statement is fairly clear then the inten~ 
tion to admit jural relationship may be 
implied from it. The admission in ques- 
ition need not be express but must be 
fmade in circumstances and in words 
from which the court can reasonably 


infer that the person making the admis- 


sion intended to refer to a subsisting 
liability as at the date of the statement, 
fn construing words used in the state~ 
ments made in writing on which a plea 
of acknowledgment rests oral evidence 
has been expressly excluded but sur 
rounding circumstances can always be 
considered. Stated generally, courts 
lean in’ favour of a liberal construction 
of such statements though it does nof 
mean that where no admission is made 
one should be inferred, or where a 
statement was made clearly without in~ 
tending to admit the existence of jural 
relationship such intention could be fas~ 
tened on the maker of the statement by: 
an involved or. far-fetched process of 
reasoning,” } 


Mr. Khaja Mohideen contended that the 
surrounding circumstances (may) well ba 
fooked into in this case for the purpose 
of coming to the conclusion that Ex. A- 
constitutes an acknowledgment of an 
existing liability and that there was 
ural relationship as that of debtor and 






ment cannot. be of any value or assist 
ance in construing the particular docus 
ment in question except to the exten 
that such other decision lays down any. 
general principle of construction. As far 
as the present case is concerned, we have 


deceased, ‘This conclusion of ours derives 
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further support from two other commu 
mications which the deceased admittedly 
wrote to the respondent, namely, Exs, 
A-5 and A-6. Ex. A-5 is a communica4 
tion dated 22-11-1951 which is subse 
quent to Ex. A-1. This is addressed by 
the deceased to the respondent in which 
there is absolutely no mention of and 
any reference to the existing liability 
with regard to the debt in _ question, 
Equally, in Ex A-6 dated 1-1-1962, also, 
ithe deceased had not made any refer-+ 
ence whatever to the existence of an out+ 
Standing in the form of the debt by the 
deceased to the respondent covered by 
the present suit. Nor is there any refers 
ience either expressly or by implication 
to the existence of a jural relationship of 
creditor and debtor between the parties. 

is assumes considerable importance in 
view of the evidence of the respondent 
examined as P.W, 2, 


6. He himself stated in his evis 
dence that even subsequent to Ex. A-I, 
he has been making demands on the des 
ceased for repayment of the money. If 
that were true, it is surprising that no 
reference whatever to the same was 
made in Exs. A-5 and A-6. Taking all 
these circumstances together, we are 
clearly of the opinion that Ex. A-1 does 
mot constitute an acknowledgment as 
contemplated by Section 18 of the Limi- 
tation Act so as to save the suit from the 
bar of limitation. If Ex. A-1 does not 
constitute an acknowledgment of liabi- 
lity, a fortiori it cannot constitute an 
express promise to pay coming within 
the scope of Section 25 (3) of the Con- 
tract Act, 


ce In view of this conclusion of 
ours, if is unnecessary to consider the 
other questions and therefore, we allow 
the appeal and dismiss the suit institut- 
ed by the respondent herein. Having re~ 
gard to the relationship between the para 
ties, we direct both parties to bear their 
respective costs both here as well as in 
tthe trial court, 


Appeal allowed. 
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Index Note:—- (A) Civil P. C. (1908), 
Ss. 100-101 — The plea of waiver or 
abandonment of right in property can< 
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mot be allowed to be put forward for the 
frst time in arguments. — (Para 9} 


Index Note:— (B) Hindu Law — 
‘Maintenance — Widow — Claim of main- 
‘tenance for the past twelve years — Un- 
‘fess waiver or ‘abandonment is prcved! 
defendant cannot escape liability — 
Court cannot treat such a demand for 
ifump sum payment as inequitable or em- 
“'barrassing to the estate. AIR 1942 Bom 
260, Explained. — (Paras 10, 11) 


P. Raghavaiah and M. Anantharama 
¢Mudaliar, for Appellant; T, C. A. Bha- 
: Shyam, K. Raghavan and G, Krishna~ 
„Swami, for Respondents, 


ISMAIL, J.:— The second defendant 
fn O. S. No. 74 of 1962, on the file of the 
court of the Additional Subordinate 
Judge Il, Chingleput, is the appe_lant 
herein. There were two brothers by rame 
Arunachala Mudaliar and Kandaswami 
(Mudaliar and Arunachala Mudaliar died 
on 20-6-1944 leaving behind .the plaintiff 
fn the suit, his widow. Defendants 1 and 
2 are the sons of Kandaswami Mudeliar. 
The third defendant is the widow of 
Kandaswami Mudaliar while the fcurth 
defendant is the daughter of Kanda- 
swami Mudaliar. Kandaswami Mudzliar 
himself died in the year 1956 leaving be~ 
fhind defendants 1 to 4 as his heirs. One 
Panchakshara Mudaliar son of Manu- 
swami Mudaliar, junior paternal tncle 
of Kandaswami Mudaliar filed a sui; for 
partition in O. S. No. 36 of 1946 and a 
preliminary decree was passed on =2-l~ 
1948, and a final decree was passed on 
17-1-1950. The suit properties which are 
covered by Schedules A to H are the 
properties that were allotted ‘to the 
branch of Kandaswami Mudaliar and 
others in the said suit in O. S. No. 36 of 
1946. The A Schedule property is a kouse 
‘property, while the B to H Schedule pro- 
pperties are agricultural lands. The suif 
was instituted by the plaintiff as the 
widow of Arunachala Mudaliar for rarti~ 
tion of her half share in the A Schedule 
property and for payment of past profits 
of Rs. 1080/~ for plaintiff's share for three 
years in respect of the Schedule A pro~ 
perty by defendants 1 to 4 and also 
future profits till delivery of possession. 
She also,claimed past maintenance af 
Rs. 1,000/- per annum for twelve rears 
prior to suit and future maintenance af 
Rs. 1,500/- per annum payable by defen- 
dants 1 to 4 and prayed for charge for 
the said payments over plaint Schedules 
B to H properties and the half share of 
defendants 1 to 4 in plaint Schedule A 
property. The prayer in this form ame 
to be made in view of the fact that at 
the time of the death of Arunachala 
Mudaliar the Hindu Women’s Rights to 
Property Act, 1937 enacted by the Cen- 
tral Legislature was held to apply only: 
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to non-agricultural property since agris 
cultural property was included in the 
provincial List in the Government of: 
India Act, 1935 and the Provincial Legis< 
lature extended the Act to agricultural 
lands only in 1946. The other defendants 
are said to be alienees of the suit pro« 
perties from defendants 1 to 4, and the 
plaintiff contended that the said aliena- 
tions were not binding on her. 

2. The defence of defendants T 
to 4 was that till the death of Kanda- 
swami Mudaliar in 1953(56?) the plaintiff 
was residing in the family house and was 
being maintained by him and she used 
to visit her parent’s house only now and 
then; after Kandaswami Mudaliar’s 
death, she was living separately; from 
the time of Kandaswami Mudaliar’s 
death, the plaintiff was-being paid regu-~ 
larly for her maintenance and other re« 
quirements fifteen bags of paddy per 
year and Rs. 15/- per month as per 
arrangements made by relations and 
mediators in full quit of her interest in 
the family properties; in or about the 
end of 1950(?) there was an arbitration be- 
cause the plaintiff claimed more and it 
‘was settled by the arbitrator that the 
plaintiff should in lieu of her share and 
the interest in the family properties ba 
paid Rs. 15/- per month and 160 maraka 
kals or 20 bags of paddy every year and 
also be given a gold chain of ten sove« 
reigns. This agreement has been reduca 
ed into writing as per Exhibit B-1 dated 
15-11-1959. The defendants further con- 
tended that the plaintiff issued notice in 
March 1960 demanding share in the pro-« 
erties and making other claims and 
since the claim was untenable, a suitable 
reply was given. The defendants challeng~ 
ied the correctness of the incomes from 
the properties as alleged in the plaint 
and put forward the contention that they 
were exaggerated and gave their own 
version as to what the income from the 
properties would be. They further con< 
tended that they have not taken posses- 
sion of all the properties allotted to 
Kandaswami Mudaliar’s branch in O. S. 
No. 36 of 1946 and they have taken pos- 
session only of the lands in Guduvans 
cheri village and had not taken posses« 
sion of the other lands. Yet another cona 
tention put forward by them was that a 
sum of Rs. 6,000/- was due from tha 
family to third parties in the form of 
expenses incurred by defendants 1 to 4 
fn litigations initiated by Panchakshara 
Mudaliar referred to above. On the basis 
of these pleadings, the learned trial 
Judge framed the following issues— 

1. Whether plaintiff is entitled to a 
half share in the plaint schedule proper- 
ties? . 

2. Whether the family arrangement 
alleged in para 4 of the written state- 
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ment of defendants 1 to 4 is true and 
valid? 

3. Whether the settlement by  arbi- 
tration in respect of plaintiffs share 
alleged in para 5 of the written state- 
ment of defendants 1 to 4 is true and 
valid? 

4, Whether plaintiff is estopped from 
claiming a share in the suit properties? 

_5, Whether defendants’ branch has 
mot taken separate possession of their 
share? 

6. Whether the alienations to D-I, 
D-5, D-7, D-15, D-20 and D-22 are bind- 
ing on the plaintiff? 

7. Whether there are debts due by 
the family? If so, whether plaintiff is 
liable for these debts? 

8. Whether plaintiff is entitled to 
any profits, past and future, and if so, 
to what amount? 

9. Whether plaintiff is entitled to 
maintenance? If so, at what rate? 

10. Whether plaintiff is entitled to 
past maintenance? ff so, at what rate? 

11. To what relief, if any, is plain- 
tiff entitled? 

Additional issues framed on 24-9-1964:—~ 

1. Whether defendants 1 to 4 per- 
formed their part of agreement? 

2.. X£ not, what is the effect of agree~ 
ment? 


3. The Jearned Second Additional 
Subordinate Judge, Chingleput, held 
that the family arrangement pleaded by 
‘defendants 1 to 4 was not true, but the 
‘arrangement as evidenced by Exhibit 
B-1 was true. Notwithstanding this, the 
learned Judge came to the conclusion 
that Exhibit B-1 itself contained a clause 
that if the defendants failed to perform 
any of the obligations in Exhibit B-1, the 
document would become void and the 
plaintiff would be entitled to enforce her 
original rights. The finding of the learned 
Judge in this behalf was that the defen- 
dants had not performed their obliga= 
tion under Exhibit B-1 and therefore the 
plaintiff was entitled to institute the 
suit. With regard to the alienations said 
to have been made by the defendants. 
the court held that the concerned sale 
deeds had not been produced and the 
alienees had not come forward to sup- 
‘port the alienations and therefore the 
said alienations were not true and in any 
event, were not binding on the plaintiff. 
With regard.to the quantum of profit in 
respect of A Schedule property, the 
learned Judge arrived at the sum of 
Rs. 150/~ per year and granted a decree 


flor past profits for a period of three. 


years for Rs. 450/- and future profits af 
the rate of Rs. 150/~ per year. With re- 
gard to the quantum of maintenance re- 


ferable to B to H Schedule properties, . 


the learned Judge determined the future 
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maintenance at Rs. 1,000 per year and. - 
the past maintenance at Rs. 625/~ per 
year and awarded past maintenance for 
a period of twelve years and created a 
charge in respect of the same as prayed 
for by the plaintiff. To give effect to tha 
above conclusions and the findings, a 
decree was passed on 26th April, 1966, 
It is as against this decree and judgment, 
the second defendant has preferred the 
above appeal. ! 

4, Mr. P. Raghaviah, the learned 
counsel for the appellant, contended that 
the learned Judge erred in arriving af 
the quantum of maintenance at Rs. 1,000/s 
for future and at Rs. 625/~ for past, and 
also granting past maintenance for a- 
period of twelve years. In support of his 
contention, the learned counsel repeated 
the case of the defendants put forward 
before the trial Court, namely, thaf 
there was a family arrangement in 1956 
under which some maintenance agreed 
to between the parties was paid to the 
plaintiff and subsequently there was the 
award by the arbitrators as evidenced by. 
Exhibit B-1 and therefore it must be 
held that the plaintiff having received 
the maintenance in the past is not ens 
titled to any decree for past mainten- 
‘ance in the present suit. In addition, the 
learned counsel challenged the correct» 
mess of the decree passed by the learned ` 
trial Judge giving past maintenance for 
a period of twelve years, Under thesa 
circumstances, the points that arise ‘for 
consideration are— . 

(1) Whether the plaintiff was paid 
any maintenance in pursuance of the 
family arrangement or under Exhibit 
iB-1 after the death of Arunachala Mus 
galiar in 1944 so as to disentitle her to 
claim past maintenance in the presen 
action? , 

i(2) ‘Whether the learned Judge was 
right in fixing the future maintenance af 
Rs, 1,000/- per annum and past maintens 
ance at Rs. 625 per annum? ' 

(3) ‘Whether the learned Judge was 
right in awarding past maintenance fon 
a period of twelve years? 


5. So far as the first point is con= 
cerned, we have no doubt whatever thaf 
the plaintiff was entitled to claim the 
maintenance in the present action’ In 
support of the story put forward by de=- 
fendants 1 to 4 that after the death of 
Kandaswamy Mudaliar in 1956, there 
was a family arrangement by the terms 
of which fifteen bags of paddy every 
year and Rs. 15/- per month was paid 
to the plaintiff in full quit of her inte 
rest in the family properties, there was 
mo evidence worth the name except the 
interested testimony of the appellant as 
D.W. 1. Ratna Mudaliar who was examin= 
ed as D.W. 2, on behalf of the defendants 
himself stated that the plaintiff was re- 
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siding in her mother’s house after the 
death of Arunachala Mudaliar and she 
used to come to her mcther-in-law’s 
house for any VISHESHAM (Visheshan 
in Tamil omitted —Ed.) . This evidence 
of Ratna Mudaliar further belies 
the case of the defendants that the plain- 
tiff was residing in the family house tll 
the death of Kandaswamy Mudaliar aad 
was being maintained by him. Ther2- 
fore, we have no hesitation in coming to 
tthe conclusion that after the death 2f 
Arunachala Mudaliar, the plaintiff was 
mot residing in the family house and s26 
was not being maintained by Kanda 
swamy Mudaliar, and the family arrang=- 
ment pleaded by the defendants said to 
have taken place after the death of 
Kandaswamy Mudaliar was not true, 


6. As far as Exhibit B-1 is con 
cerned, no doubt the plaintiff denied 
having executed the same. However, it 
is seen that one Ethiraja Mudaliar, tae 
brother of the plaintiff has attested Ex- 
hibit B-1. Agreeing with the learn:d 
trial Judge, we are clearly of the opinion 
that Exhibit B-1 was executed by tne 
plaintiff with the full understanding of 
the terms. However, Exhibit B-1 itself 
provided for a payment of Rs. 15/4 to de 
paid, before the 10th of every English 
month and the delivery of paddy of 20 
bags within 15th of Masi of every year 
and a gold chain of ten sovereigns fo 2¢ 
given to the plaintiff before 30th of 
‘April, 1960. Admittedly the twenty bags 
of paddy were not delivered to the plaia~ 


tiff before 15th of Masi. With regard to. 


the payment of Rs. 15/- defendants J 


fo 4 relied on Exhibit B-2 dated 5-124 


1959 being a receipt given by one Subra- 
mania Mudaliar, The defendants wanted 


to connect that receipt for Rs, 25/- with . 


the alleged payment by. the. defendarts 
to the plaintiff of Rs, 15/-. There is abi 


solutely no evidence whatever to cons. 


mect this payment of Rs. 25/+.to Subra- 
mania Mudaliar under Exhibit. B-2 with 
the alleged payment of Rs, 15/4 per 
month to the plaintiff as agreed to in 


(Exhibit B-1. Consequently, at least with - 
regard to two of:the-terms of the agree: 


ment, namely, “payment-of Rs. 15/- kes 
‘fore the 10th of‘every English-month and 
the delivery of “twenty bags “iof paddy 
before the 15th of Masi every year, there 
has been failure or default, on the pert 
of the defendants, If so, as per the terms 


of Exhibit B-1 itself, the arrangement: 


became void and the plaintiff was em 
titled to institute a suit to enforce ber 
- rights. Therefore on point „No, T, e 
hold that after the death of Arunach:la 
Mudaliar, the plaintif was mot mam- 
tained by Kandaswamy Mudaliar aad 
even though Exhibit B-1 was true breach 
was committed by the defendants and 
consequently, it became inoperative and 
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void entitling the plaintiff to file the 
present suit to enforce her rights, 


7. With regard to the second 
point, Mr. Raghaviah contends that the 
learned Judge has not properly appre- 
ciated the evidence in arriving at tha 
quantum of maintenance payable by the 
defendants, The learned Judge has dis 
cussed the question of future mainten- 
ance in paragraph 21 of his judgment 
and the question of quantum of past 
maintenance in para. 31, The plaintiff 
claims that the income from B to H 
Schedule properties would be Rs. 3,000/— 
to Rs. 4,000/~ per annum, while the apa 
pellant contended that the income there« 
from was only Rs. 1,000/- per annum, 
After referring to the evidence of tha 
appellant as D.W. 1 in this behalf, the 
learned Judge arrived at the reasonable 
income of the properties at Rs. 2,000/~ 
per annum and on that basis fixed the 
future maintenance at Rs. 1,000/- per 
annum., Mr. Raghaviah’s contention is 
that there has been no proper discussion 
of the evidence of the appellant in this 
behalf by the learned Judge and Rs. 1,000 
has been fixed rather arbitrarily. We 
are unable to accept this argument. Even 
with regard to the quantum of income, 
there is no independent evidence except 
that of the interested testimony of the 
appellant himself as D.W. 1. If so, we 
do not see any error committed by ‘the 
learned Judge in arriving at the figure 
of Rs. 1,000/- after taking into account 
tthe exaggerated claim made by the plain= 
tiff and the attempt to show a reduced 


-income made by the appellant herein, 


Therefore, we do not see any error 
whatever in fixing the future mainten~ 
ance at Rs, 1,000/+ per annum, 

8 Equally with regard ‘to past 
maintenance, nothing has been brought 


-to our notice with reference to the evi~ 


‘dence available on record to conclude 
that the learned’ Judge committed arn 


“ error in fixing the figure at Rs, 625/- 


per annum, Therefore, we answer the 
second point also against the second de- 
- fendant-eppellant. . 


9. Then there remains the third 


‘point, that is, whether the learned Judge 


‘erred in awarding past maintenance for 
a period of twelve years. It was contend~ 
ed that the very fact that the plaintiff 
did not take any action for such a long 
‘time would clearly show that either the 
plaintiff was in receipt of maintenance 
or she had abandoned or waived her 
.right. We are unable to accept this alter- 
mative argument. With regard to the 
allegation as to the plaintiff having been 
in actual receipt of maintenance, we 
have discussed the matter under point 
No. 1 and have given our decision that 
the appellant’s case in this behalf was 
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mot true and the plaintiff was not in re- 
With regard 
to the alternative plea, admittedly no 


. such plea was put forward either before 


the trial Court or even. in the grounds of 
appeal before this court. A plea of aban~= 
donment or waiver is not always one of 
law and that is a matter which has to be 
expressly pleaded and proved because 
abandonment or waiver involves a con~ 
scious and deliberate act on the part of 
the person who has got aright to or 
interest in certain property which he or 
she deliberately and with the full know- 
ledge of the existence of the right or in~ 
terest gives up the same. There being no 
such plea in the present case it will be 
unfair to the plaintiff-respondent to 
allow the appellant to put forward this 
plea for the first time in the course of 
ithe arguments. 


10. Mr. Raghaviah then relied on 
the decision of this court in Seshamma 
y. Subbaravadu, ((1895) ILR, 18 Mad 403) 
fn which a claim for past maintenance 
for six years was denied and contended 
that it is a matter in the discretion of 
the court, when the widow had not re~- 
mained or resided in the family house, 
not to grant any past maintenance, The 
judgment is a short one and does not 
discuss any principle on the basis of 
which the contention now put forward 
by the appellant can be sustained. On the 
other hand, a judgment of the Privy 
Council as well as a decision of i 
court is directly on this point to hold 
that a widow cannot be denied her claim 
to past maintenance on any such ground, 
The decision of the Privy Council in 
Ekradeshwari Bahuasin v. Homeshwar 
Singh, 56 Ind App 192 = (AIR 1929 PC 
158) as given in the headnote itself 


- states:— 


“A Hindu widow who has left the 
residence of her deceased husband nof 
for unchaste purposes, and resides with 
her father is entitled to maintenance, 
also to arrears of maintenance, from the 
date of her leaving her husband's resi~ 
dence, although she does not prove that 
she has incurred debts in tain~ 


ing herself and gives no reasons for the 


change of residence.” 


This decision directly negatives the con- 
tention put forward by the appellant in 
this behalf. The above judgment of the 
Privy Council was considered by a Bench 
of this Court in Sobhanadramma v. 
Narasimhaswami, TLR 57 Mad 1003 = 
(AIR 1934 Mad 401). On the right of the 
widow to claim past maintenance, this 
court held— 

“The principle of this and the sub- 
sequent decisions appears to be that the 
claim to maintenance which arises when 
it is unlawfully withheld is legal right, 
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A demand and refusal is not necessary 
to create the right. They are only of evi-« 
dentiary value to show that afterwards 
the withholding must have been wrong- 
ful or that there could not be any sup- 
port for the theory of abandonment or 
waiver. In the same way, mere non-pay~ 
ment of maintenance, though by itself if 


does not constitute the withholding 
wrongful, is still evidence to 
show that the withholding was 


wrongful. The only legal answer to such 
a claim is either abandonment or waiver 
or such conduct on the part of the plain- 
tiff as may have misled the defendant 
into thinking that such a claim would 
not be made thereby inducing him not 
to make any provision for it, especially 
as maintenance is a provision to be made 
out of the current income of the estate 
or of the person liable. For the rest, the 
discretion of the Court when applied to 
the grant of arrears of maintenance will 
be found to have either been exercised 
in adjusting the rate at which the arrears 
have been awarded or in limiting the 
period by inference from facts of an im- 
plied waiver or abandonment or conduct 
such as abovementioned,” 


The Bench referred to the decision of 
this court in Panchakshara v. Patt : 
(AIR 1927 Mad 865) and deduced the 
principle thus: | Í 
“There is no doubt that the plain- 
tiffs claim for past maintenance is a 
legal right, and unless adequate grounds 
are shown for inferring that she has 
waived or abandoned that claim the de= 
fendants cannot escape liability.” 


We have already referred fo 
the fact that in the present case, the 
appellant along with the other contest- 
ing defendants put forward the express 
case of payment of maintenance under 
the family arrangement and therefore 
the appellant could not have pleaded any 
ease of abandonment or waiver. Conse- 
quently, applying the principles of the 
above decisions, it must be held that 
there is absolutely no justification for 
the court to refuse the arrears of main- 
tenance for period in question to thel 
plaintiff, ; 

11. However, Mr, Raghaviah . re« 
ferred to and relied on a decision of the 
Bombay High Court in Dattatraya 
Maruti v, Laxman Jettappa, ILR (1942) 
Bom 584 = (AIR, 1942 Bom 260) and con-= 
tended that when a widow comes for- 
ward suddenly with a demand for a huge 
sum by way of arrears of maintenance 
that will be considered to be an inequit- 
able demand and embarrassing to the 
estate and therefore such a claim should 
not be entertained. We are unable to 
agree that the decision of the Bombay 
High Court lays down any such propo« 
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Sition. With reference to the facts of taat 
jease, the Bombay High Court held that 
tthe demand for an exaggerated amont 
of Rs. 1,000/- by way of arrears would 
ibe inequitable and embarrassing -to the 
‘estate and therefore reduced the i 
Erom Rs. 1,000/- to Rs. 500/-. Consequent= 
Mly, this is a matter to be considered with 
‘lreference to the facts of each case and 
the Bombay High Court did not lay dewn 
any unalterable and fixed principle of 
Jaw that whenever a widow comes to the 
Court with a demand for lump sum pay- 
ment by way of arrears ot maintenance, 
the court should treat such a demanc as 
inequitable and embarrassing to the 
estate, 

12. Under these circumstances, 
we are clearly of the opinion that there 
are no merits in this appeal. The appeal 
therefore fails and it is dismissed with 
‘the costs of the first respondent. 

i Appeal dismissed, 


D 


AIR 1974 MADRAS 199 (Y 61 C 62) 
GOKULAKRISHNAN, J. 

C. Muthuvel Pillai, Appellant v. 
Hazarath Syed Shah Mian Sakkab Sahib 
Kadhiri Thaikal represented by trustee 
Syed Ismath Batcha Sake, Respondant. 

A. A. A. O. No. 90 of 1972, D/- 6-4< 
1973, against order of Sub-J., Thanjavur 
in A. A. O. No. 116 of 1971 ete. ; 

Index Note:— (A) (Civil P. C. (1£08), 
Ss. 38 and 47 — Decree becoming final 
— Jurisdiction to pass decree cannot be 
questioned in execution. 

Brief Note:-— (A) Where a deeree 
passed by the High Court in second ap-= 
peal has become final and neither a re- 
view petition nor a further appeal has 
been filed against it, it is tco late to ques< 
tion the jurisdiction of the trial court 
to pass the decree at the stage of execu-~ 
tion. (Para 10) 

Index Note:— (B) Civil P. C. (1£08), 
S. 151 — Suit by lessor for possession of 
leased plot ‘after removal of superstruc- 
ture — Inherent power to fix price of 
superstructure — If can be exercised. f 

Brief Note:— (B) In a suit for pos= 
session of demised plot after remova. of 
the superstructure constructed by the 
defendant lessee, the Court has jurisdic- 
tion in exercise of its inherent power 
under Section 151, in the interest of jus- 
tice and also to give finality to the liti-« 
pation, to fix the price of the superstruc- 
ture to be paid to the defendant, espe- 
cially when the relief of fixing the price 
by appointing a Commissioner is only 
consequential to the main relief and has 
been given on the foot of an agreement 


AR/AR/A64/74/KSB 


ig 


[Pr. 1] ‘Mad. 199 


entered into between the parties during 
the pendency of the suit, AIR 1961 SC 
218, Ref, to. (Para 11) 

Index Note:— (C) Civil P. €C. (1908); 
S. 15 — Court competent to try suit — 
Change in value of subject-matter of suit 
— Effect. i 

Brief Note:— (C) Where a court try~ 


ing a suit has jurisdiction at its incep 


tion to try a suit for eviction it does not 


‘lose that jurisdiction merely because the 


price of the superstructure fixed by it is 
beyond its pecuniary jurisdiction especi« 
ally when the relief of fixing the price is 
only consequential to the main relief. 

(Faras 10, 15) 
, Index Note:— (D) Registration Ac 
(1908), S. 17 (2) (vi) — Consent decree — 
Subject-matter of suit, meaning of — 
Registration, 

Brief Note:— (D) Where in a suit for 
possession of a vacant plot of land after 
removing the superstructure constructed 
by the lessee and for arrears of rent, tha 
court passed a compromise decree by 
which the plaintiff lessor was directed to 
purchase the superstructure by deposit- 
ing the price fixed in court and obtain 
possession, the direction to purchase is 
only in relation to the subjezt-matter of 
the suit within the meaning of Section 17 
(2) (vi) and as such registration of the 
decree is not necessary. AIR 1935 Mad 
232 and 1970-1 Mad LJ 578, Rel. on. 

(Faras 16, 17) 

Index Note:— (E) Tamil Nadu Minor 
Inams (Abolition and Conversion intd 
Ryotwari) Act (30 of 1963), S. 13 — Des 
cree for possession of vacant plot in 
favour lessor owner against lessee - 
who had constructed building thereon — 
Section 13 is no bar to execution of 
decree. (Para 18) 


V. R. Ganesan, for Appellant; S: 
Kothandarama Nayanar, for Respondent, 

JUDGMENT :— The first defendant 
in O. S. No. 30 of 1962, on the file of the 
District Munsif’s Court, Thanjavur, is 
the appellant in this civil miscellaneous 
second appeal. The second defendant is 
no other than the mother of the first de~ 
fendant. The plaintiff, Hazarat Saiyed' 
Shah Mian Saheb Kadiri Thaikkeal, re« 
presented by its trustee Ismat Pasha 
Sahib, laid the suit for recovery of 
vacant possession of the suit land from 
defendants 1 and 2 after removing tha 
superstructure put up thereon by them, 
alleging, inter alia, that the plaintiff is 
the owner of the site described in the 
plaint schedule, that one Muthayya Pil 
Jai and the second defendant executed 
a rent deed in favour of the shen trustee, 
C. S. Peeran Sahib, on 20-12-1934, for 
occupation thereof, agreeing to pay a 
monthly rental of Rs. 5, that the period 
fixed was five years, that although the 
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period fixed in the Iease deed expired 
long ago, defendants 1 and 2 are conti- 
muing in possession thereof, that they 
have sublet the property in favour of the 
third defendant, that defendants 1 and 2 
put up a superstructure on the site and 
that under the terms of the lease deed, 
the lessees have to surrender vacant pos- 
session of the site after removing the 
` superstructure. The plaintiff further aver- 
red that defendants 1 and 
arrears of rent to the extent of Rs. 315 
till 1-9-1961, that in spite of notice, de- 
fendants 1 and 2 have not surrendered 
possession, that the plaintiff is entitled 
to recover possession of the leasehold 
property after the removal of the super~ 
‘structure and to a decree for the arrears 
of rent now claimed and for future rent 
till delivery of possession. The plaintiff 
therefore prayed for a decree for re~ 
covery of possession of the suit property 
(site) through process of court after re- 
moval of the superstructure put up there- 
on by the defendants 1 and 2 and for 
rents. A A 
2. Pending disposal of the suit, 
the parties entered into a compromise, 
and I. A. 564 of 1963 was filed under 
Order XXII, Rule 3, C.P.C. on 28-6-1963. 
The said compromise filed into the court, 
fnter alia, stated as follows:— 
tI. The parties agree that a Com~ 
missioner may be appointed to make a 
local investigation of the suit property 
to assess the value at present of the 
superstructure that stands on the suit 
site and to report the same to his Honour- 
able Court. f 
2. The parties further agree that on 
this Honourable Court enquiring into the 
Commissioner’s report and fixing the 
price, the plaintiff is to buy the super- 
structure from defendants 1 and 2 at a 
price to be fixed by this court after de- 
ducting the rent due from them for the 
site till the time of purchase. Defen- 
dants 1 and 2 may receive the amount 
to be deposited after delivery of the 
possession.” 


On 6-8-1963, the District Munsif passed 
a decree in the suit in and by which he 
directed the plaintiff to purchase the suit 
building mentioned in the plaint and 
described in the plaint schedule and to 
‘deposit into court a sum of Rs. 6,000 be- 
ing the: sale consideration on or before 
_ 6-2-1964. : 

3. From the above narration, it is 
seen that in the compromise filed by the 
parties there is a definite statement as 
regards delivery of possession of the pro- 
perty. In the suit itself the second defen- 
dant filed O. P. 20 of 1963, for purchase 
of the site and the same was rejected. 
The second defendant, aggrieved by the 
decision of the District Munsif, prefer- 
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red an appeal. The lower appellate court 
fixed the value at Rs. 10,000. The plain« 
tiff preferred a second appeal in S. A. 1658 
of 1964. The High Court gave a decree as 
follows— 


“The. parties agree that the appel- 
lant (plaintiff) may deposit Rs. 2,000 more 
in addition to the sum of Rs. 6,000 he 
has already deposited within 2 months 
from this date and the respondent will 
give possession immediately on deposit, 
On failure to do so the execution can be 
taken out immediately and proceedings 


‘taken, The respondents 1, 4 and 5 can ` 


withdraw the sum of Rs. 6,000 ‘already 
deposited as well as Rs. 2,000 to be de- 
posited only after giving possession. Out 
of this amount the rents upto date would 


‘naturally be deducted, The parties will 


bear their own costs,” 


On 7-1-1969, the plaintiff applied in 
E. P. 31 of 1969, under Order XXI, Rule 
35, C.P.C., for delivery of property as per 
the decree, The same was allowed and 
delivery was ordered by the District 
Munsif on 23-10-1970. The first defen- 
dant took the matter in appeal in C.M.A, 
116 of 1971 before the Subordinate Judge, 
Thanjavur, 


4, Pending that civil miscellane- 
the first defendant filed 
C.M.P. 12552 and 12553 of 1970 in the 
aforesaid second appeal (S. A. 1658 of 
1964), praying, in the former petition, to 
bring out in the judgment in second ap- 
peal that the appellant and the fifth res- 
pondent alone compromised and that the 
first respondent remained ex parte and 
to confine the terms of the decree to the 
quantum of valuation of the superstruc- . 


“ture on the suit site and- deleting the 


other clauses; and, in the latter petition, 
to stay all further proceedings in E. P. 
31 of 1969, pending disposal of C. M. P. 
12552 of 1970. Ramamurti J. by order 
dated 13-11-1970, passed the following 
order on the two petitions— 


“There is no substance in the peti- 
tions. The petitioner did not care to par- 
ticipate even though he was duly served 
fn the second appeal both in his own 
capacity as the first respondent and. as 
well as in his capacity as the legal re- ` 
presentative of his deceased mother. The 
judgment also indicates that the compro- 
mise was merely the acceptance of the 
suggestion of the court in the course of 
the hearing, to the effect that the com- 
pensation amount might be fixed af 
Rs. 8,000. It is clear that the petitioner 
herein is taking advantage of the fact 
that in the preamble portion of the judg-- 
ment there is some reference to the 
agreement between the parties. That ~ 
apart, the petitioner who did not parti- 
cipate in all these proceedings, is not 
entitled to file this petition, It is clear 
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-that he has been set up by the other 
members of the family to rake up the 
question over again after having obtin- 
ed an advantage of the amount being 
fixed at Rs. 8,000 by this court (High 
ŅCourt). For all these reasons, the appli- 
gation for amendment and the applica- 
tion for stay, are dismissed. No costs.” 
Thus, it is clear that the appellant here= 
tin has got a decision of this court in the 
above C. M. Ps. that the order passed 
“fin O. S. 30 of 1962 is a decree though 
the court had taken certain suggestions 
made in the compromise memorancum 
{filed into court. 


5. The suit was one for delivery 
if the site. The District Munsif took into 
ronsideration the compromise memoran- 
dum filed by the parties and gave a de- 
cree in favour of the plaintiff for pur- 
chase of the superstructure also at a zost 
of Rs. 6,000. The lower appellate ccurt 
‘fixed the price of the superstructure at 
Rs. 10,000. The High Court fixed the 
price at Rs. 8,000. Even assuming that 
tthe trial court has given a decree mly 
for purchasing the superstructure, the 
High Court’s decree makes it clear that 
possession will be given by the appelant 
herein and the others immediately on 

_ deposit of the sum of Rs. 8,000. As lng 

` as an appeal is pending the entire maiter 
fis at large and the finality attachable to 
a decree comes in only on the ultimate 
disposal of the appeal. In this case, the 
finality of the decree was only after the 
disposal of S. A. 1658 of 1964 and as such 
fit has to be taken that the decree, as it 
‘stands, makes it clear that the appelant 
has to hand over possession as soon as 
the plaintiff deposits the sum of Rupees 
8,000, being the value of the superstruc~ 
ture eeu on the suit site. 

6. C.M. A. No. 116 of 1971, pre- 
ferred by the first defendant, came ta be 
dismissed by the Subordinate Judge ‘of 
Thanjavur. Hence the civil miscellaneous 
second appeal by hi 

7. Thiru V. P. Ganesan, the leern- 
ed counsel for the appellant, contented 
as follows:— 

1. The entire proceeding of the trial 
wourt in O. S. 30 of 1962 is null and void 
subsequent to the filing of the agree- 
ment in I. A. 564 of 1963, signed by the 
plaintiff and defendants 1 and 2. 


2. The trial court and the appellate’ 


gourt have no jurisdiction to fix the 
price for the superstructure on the basis 
of the agreement filed by the parties. 

3. Section 151, C.P.C., will not arply 
fm the matter of fixing of the value of 
the superstructure and of passing a de- 
gree of this nature. 


4. The decree is not executable since ` 


ff is only declaratory. 
5. The District Munsif’s court which 
fixed the price at Rs, 6,000 in respect of 
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the superstructure, had no jurisdiction 
to do so, as its pecuniary jurisdiction is 
only upto Rs. 5,000. The decree of the 
District Munsif is a nullity and hence 
the appeal and the second appeal there- 
from are nullity. Further, the judgment 
of the District Munsif is no judgment as 
per Order XX, Rule 4 (2), C.P.C. and as 
such there is no ‘decree’ as contemplat- 
ed in Section 2 (2), C.P.C. 

6. The judgment and decree in the 
second appeal giving the relief of pos- 
session are without jurisdiction, as there 
is no relief prayed for in the plaint in 
respect of the superstructure, 


7. The judgment and decree of the 
High Court in second appeal are not in 
accordance with Order XLI, Rule 34, 
C.P.C. as no new point can be raised at 
the stage of second appeal. 


8. Since there is a relief granted in 
respect of immovable property, the de- 
cree ought to have been registered under 
the Indian Registration Act. 


9. The respondents (plaintiff) cannot 
recover possession, inasmuch as the land 
has been taken over by the Government 
under the Tamil ‘Nadu Minor Inams 
(Abolition and Conversion into Ryot~ 
wari) Act XXX of 1963. 


8. Thiru Kothandarama Nainar, 
the learned counsel appearing for the 
respondents, inter alia, - submitted that 
the decree passed finally by the High 
Court in second appeal is executable, 
that the executing court cannot go be~ 
yond the decree, that the High Court has 
every jurisdiction to pass a decree which 
is in accordance with the plaint filed by 
the respondent-plaintiff, that the com- 
promise memorandum filed in I. A. 564 
of 1963 and also the decree of the High 
Court definitely direct delivery of pos- 
session by the appellant herein, that the 
decree to purchase the superstructure is 
only consequential to the main relief 
prayed for and as such the same need 
mot be registered, the Tamil Nadu Act 
XXX of 1963 will not affect the prayer 
for possession made by the respondent 
and that there is no question of law in- 
volved in this civil miscellaneous second 
appeal for entertaining the same. The 
Jearned counsel further contended that 
his client has deposited the amount di- 
rected to be deposited by the High Court 
into the trial court and that a joint patta 
has also been granted in favour of the 
respondent. 


9. Various decisions were cited at 
the Bar for the positions taken by the 
respective counsel. I have already dis- 
cussed, in the opening paragraphs, the 
facts of the case and about the finality 
given in the case by reason of the judga 


ment in S, A, No, 1658 of 1964, 
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10. Official Trustee, W. B. v 


Sachindra Nath Chatterjee, AIR 1969 SC. 


823 states— 


“It is plain that if the learned Judge 

had no jurisdiction to pass the order in 
question then the order is null and void. 
Tt is equally plain that if he had juris- 
diction to pronounce on the plea put for- 
ward before him the fact that he made 
an incorrect order or even an ill egal 
order cannot affect its validity.” 
Tt cannot be said that the court had no 
jurisdiction to pass the order as prayed 
for in the plaint. The fixing of the value 
of the superstructure is only a conse~« 
quential remedy to the relief prayed for 
by the plaintiff in the suit. As such, I 
do not think the matter is beyond the 
pecuniary jurisdiction of the District 
‘Munsif’s Court simply because the price 
of the superstructure, which is not the 
subject-matter of the suit, as it is, is over 
and above Rs. 5,000. The District Munsif 
had jurisdiction to order eviction. The 
fact that he has directed the plaintiff to 
purchase the superstructure at a price 
of Rs. 6,000 cannot be held as invalidat- 
ing the decree for want of pecuniary 
jurisdiction. The omission on the par? 
of the District Munsif to specifically 
mention the right of the plaintiff to get 
possession of the site cannot in any way: 
affect the jurisdiction of the court. Even 
the said remedy prayed for by the plain« 
tiff has been made clear in the compro 
mise memo filed by the parties and also 
by the judgment and decree granted at the 
second appellate stage. In the order on 
the amendment petition, aforementioned, 
Ramamurti, J. made it clear that there 
is no compromise decree but the District 
(MMunsif passed a regular decree and that 
there is no need to amend the decree in 
the second appeal. Thus, the decree pass= 
ed by the High Court in the second ap- 
peal has become final, and there was 
meither a review petition nor any appeal 
to the Supreme Court against the same, 
Jt is too late in the day to state that 
the trial court itself had no jurisdiction 
to pass the decree, at the stage of execu- 
tion. 

- 11. In Padam Sen v, State of 
U. P., 1961-2 SCJ 79 = (AIR 1961 SC 
218), the Supreme Court has considered 
the scope of Section 151, C.P.C., in clear 
terms. The contention of the learned 
counsel for the appellant that the ap- 
ointment of a Commissioner to value 
the superstructure on the suit property 
js beyond the powers of the court, can- 
mot stand. The fixing of the price by ap- 
pointing a Commissioner is only conse- 
quential to the main relief claimed in 
the suit, and is not at all in conflict with 
any of the procedures laid down in the 
Civil Procedure Code. As such, the court 
has jurisdiction to do the same, It is too 
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much for the appellant to state that the 
powers of the Court under Section 151, 
C.P.C. cannot be invoked on the facts of 
the present case. I am. of the view that 
the court is perfectly within its jurisdic- 
tion, and in the interests of justice and 
also to give.a finality to the litigatio: 
it has gone into the question of fixin 
the price of the superstructure which is 
only consequential to the main relief 
prayed for by the plaintiff. Even the con- 
sequential relief was given by the court 
on the foot of the agreement entered 
into between the parties concerned, 

12. Thiru V, P, Ganesan, 
Tearned counsel for the appellant, cited 
the decisions in Rajagopala Chettiar v; 
H. K. E. Board, Madras, ILR 57 Mad 271 
= (AIR 1934 Mad 103 (2)) (FB) and Nans 
desam v. Balakrishnamma, 50 Mad LW 541 - 
= (AIR 1939 Mad 897), for the position 
that the order sought to be executed is 
not a ‘decree’. I do not think there is 
any difficulty in accepting the proposi- : 
tion propounded in the above two deci» 
sions. The definition of ‘decree’ in Sece 
tion 2 (2), C.P.C. will clearly govern the 
judgment and decree given by the trial 
Court and those by the High Court in 
second appeal in this case, 

13. No doubt, the decision in 
Ramanuja Naicker v, Seethalakshmi, 
1958-2 Mad LJ 512, cited by the learned . 
counsel for the appellant states that if 
a decree only gives a declaration of right 
and is not executable in the form it is. 
drafted, the proper course in such cases i 
is to apply to the court to make suitable 
modifications to make the decree in form - 
‘executable, But as far as the presenf 
tase on hand is concerned, the High 
Court has passed a decree in S. A. No, 
1658 of 1964 and. the same is executable 
as such. It is also clear that the decree 
‘passed by the High Court is in accords 
ance with the prayer in the plaint. 


14. The other decisions cited by: 
the learned counsel for the appellant for 
the proposition that it is only a declaras 
tory decree and as such registration is 
required, that the decrees of the appels 
late courts have been passed without 
proper pleadings and issues and that 
the initial jurisdiction of the trial courf 
is lacking are not necessary to be dis# 
‘cussed, inasmuch as the facts of the case 
are completely different from those in 
the decisions referred to by the learned 
counsel, 


15. In Kannayya Chetti v, Vens 
katanarasayya, ILR 40 Mad 1 = (AIR 
1918 Mad 998 (2)) (FB), a Full Bench of. 
this court has held: 

“We are, therefore, of opinion that 
fn every case when the court is seized of 
jurisdiction it cannot and does not lose 
it by any change in the value of the subs 
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fect-matter of the suit aľter the institu- 
tion of the suit or by the precise ascer- 
tainment of its value in cases which do 
not admit of such ascertainment at the 
time of institution, except when the 
plaint is allowed to be amended: and 
that is not really an exception.” 

fn the case on hand, the District Munsif 
who took up the case on his file and de- 
cided the matter had jurisdiction at the 
inception and the price fixed for the 
superstructure was only consequential 
to, and not the main relief in the sui 

16. There is no question of rezis- 
fration of the decree passed in the case 
Section 17 (2) (vi) of the Indian Rezis- 
tration Act states— 

“Nothing in clauses (b) and (ce) of 
sub-section (1) applies to—any decree or, 
order of a court except a decree or order 
expressed to be made on a compromise 
‘and comprising immovable property 


other than that which is the subjecte. 


matter of the suit or proceeding.” 

This has been clarified in the decisior. in 
Govindaswami Mudaliar v. Rasu Muda- 
liar, ILR 58 Mad 781 at p. 786 = (AIR 
1935 Mad 232). Venkatasubba Rao, J. has 
beld in that decision— 

_ “I am therefore of tha opinion fha 

the property in question was the ‘sub« 
ffect-matter of a proceeding’ within fec< 
tion 17 (2) (vi) and that the consent order 
(which, as I have shown, is also, in tha 
circumstances, a consent decree) is ex- 
cepted from registration.” 
The decision above cited can be taker. as 
an analogy in relation fo the case on 
hand, The direction to purchase is cnly 
in relation to the subject-matter of the 
proceeding in the main suit, within Secs 
tion 17 (2) (vi) of the Registration Act, 
and as such no registration of the decrea 
is needed, 


17. Thiru Kothandarama Neya-« 
mar, the learned counsel for the respon- 
dent, also brought to my notice a Bench 
decision in Pappu Reddiar v. Amaravathi 
Ammal, 1971-1 Mad LJ 225 = (AIR 1971 
Mad 182) and Ramachandra Naidu v. 
Parameshwaran Nair, 1970-1 Mad LJ 578, 
for the proposition that the words ‘sub= 
ject-matter of the suit’ in Section 17 (2) 
(vi) of the Registration Act cannot be 
read as subject-matter of the plaint nor 
even as a subject-matter in dispute in 
the suit or proceeding and that if the 
consent decree or order in the suit or 
proceeding covered by the property, al- 
though it was not in the plaint or in dis- 
pute, such property constituting, as it 
does, an inseparable part of the conskle- 
ration for the compromise, may well ba 
regarded as the subject-matter of the suit 
and that this is because the decree passed 
on the basis of the compromise camnot 
stand without that property, I am in cem- 
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plete agreement with those two decisions 
and I find that no registration of the de- 
eree is required in the present case, as 
contended by the learned counsel for the 
appellant, A 


18. As regards non-executability 
of the decree by virtue of Section 13. of 
the Tamil Nadu Minor Inams (Abolition 
and Conversion into Ryotwari) Act XXX 
of 1963, Thiru Kothandarama Nayanar 
submitted that apart from the fact that 
his client has been declared to have title 
to the site, he has obtained a patta also 
in his favour subsequently. The question 
as to whether after the coming into force 
of the Act XXX of 1963 a landlord who 
is the owner of a vacant site can get 
possession of the same from the tenant, 
came up for decision in M. Ramaswami 
Pillai v. Azarath Syed Sha Min Sakkar 
Khadiri Thaikkal, Tanjore, by trustee— 
C. M.A. No. 23 of 1972 (Mad.), before 
this court. Venkataraman, J. relying on 
the decision in Silambini Sri Chidam~ 
bara Vinayakar Devastanam v., Durai- 
sami Nadar, 1971-2 Mad LJ 278 =: (AIR 
1971 Mad 474) and also the one in S. A. 
No. 369 of 1966 (Mad.) Veerappa Chettiar 
v. Rava Gushadheswara Swami Devasta~ 
mam by executive officer, Thiruthurai-« 
poondi, held that the provisions of the 
Act will apply only to that person who 
is the owner of both the building and 
the site. As such, the contention of the 
learned counsel for the appellant as if 


. mo execution can be taken in view of 


Section 13 of the Tamil Nadu Act XXX 
of 1963 is of no avail, 


19. The courts below have cor» 
rectly appraised the matter and have 
given an order for possession. Taking in- 
to consideration the facts of the case and 
the fact that no error of law has been 
committed by the courts below, it is not 
possible to interfere with the findings of 
tthe courts below. ; 

20. In the circumstances, the civil 
miscellaneous second appeal is dismiss- 
ed. No costs. Time to- vacate three 


months, No leave, 
Appeal dismissed, 
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ISMAIL AND NATARAJAN, JJ. 
_. Venkatesan, Appellant v. Neelayas 
thakshiammal and others, Respondents. 
Appeal No. 960 of 1966, D/- 24-4 
1973, against decree of Sub-J., Cuddalore 
in O. S. No. 94 of 1963. ‘ 
Index Note:—~ Limitation Act (1908), 
S. 7 — Suit by minor coparcener on at= 
taining majority for partition of pro~- 
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perty comprised in the alienation —= 
What exactly was the time available tø 
institute the suit. 

Brief Note:— (A) After the aliena< 
tion of the joint family property by the 
manager, a suit was filed by the plain~ 
- tiffs mother on behalf of her two minor 
sons (one of which was the plaintiff) for 
partition and separate possession. There 
was no partition inter se between the 
plaintiff and his elder brother and the 
properties were allotted to their branch 
as a whole, : 

Held, the suit by the younger brother 
was barred by limitation. As manager of 
the joint family, the elder brother should 


have instituted the suit within a period > 


of three years of his attaining majority, 
as provided for in Section 8 of the Limi- 
tation Act, since adverse possession com 
menced from the date of the alienation. 
His failure to take such an action was the 


effect of extinguishing the title of the- 


joint family itself. AIR 1961 SC 1074 and 
AIR 1915 Mad 1201 and AIR 1972 Mad 
3, Rel, on, (Para 13) 


D. Ramaswami Iyengar and R. Krish- 
mamachari, for Appellant; V. Shyamalam 
and M, R, Narayanaswami,; for Respon- 
dents. 

l ISMAIL, J.:— The plaintiff in O., S. 
No. 94 of 1963 on the file of the Court of 
the Subordinate Judge of Cuddalore is 
the appellant herein. One Govindaraja 
Gounder had three sons by name Bhoo- 
varahasami, Dhanapal and Janardhanan. 
Dhanapal died in 1944 leaving behind his 
widow, the third defendant, and two 
sons, fourth defendant and the plaintiff. 
Janardhanan also died leaving behind 
his widow the 5th defendant, as well as 
the only son, the 6th defendant in ‘the 
suit. Bhoovarahasami sold the suit pro- 
perties under Ex. B-1 dated 27-1-1945 to 
one Natesa Iyer for Rs. 19,000. That deed 
was executed by Bhoovarahasami for 
himself, as father and guardian of his 
son, the 2nd defendant, and as guardian 
of his nephews, the 4th defendant, the 
plaintiff and the 6th defendant, who were 
all minors on the date of Ex. B-1, After 
ihis the 8rd defendant as the next friend 
of the plaintiff and the 4th defendant in- 
stituted O. S. 81 of 1950 on the file of the 
District Court, South Arcot, for partition 
of the family properties. The plaint in 
that suit showed the suit properties in 
the present suit as 'F’ Schedule. A certi- 
fied copy of the plaint has been marked 
as Ex. B-2 in these proceedings. After 
a preliminary decree, final decree was 
passed as evidenced by Ex. B-3 dated 2-2- 
1953. This final decree did not deal with 
the suit properties at all, while 
the other properties were divided and 
allotted to the respective branches. The 
family properties were allotted to differ- 
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ent branches and as far as Dhanapal’s 
branch is concerned, the allotment was 
made jointly in favour of the plaintiff 
as well as. the fourth defendant in the 
present suit., It was thereafter that the 
present suit was instituted for partition! 
and separate possession of the appellant’s 
one-sixth share in the suit properties 
after setting aside the sale deed 
dated 27-1-1945, as not binding on his 
one-sixth share in the properties com~ 
‘prised therein and for recovery of mesne 
‘profits. His case was that there was no 
justifiable necessity, pressure or danger 
on the estate which warranted or justix 
fied the alienation; that there were no 
debts which demanded immediate settle- 
ment or discharge; that the executant of 
the document, namely, the senior pater 
nal uncle of the appellant had acted to 
the detriment and prejudice of the 
junior members of the family, particular~ 
ly the sons of the deceased brothers; and 


‘that therefore the sale was not justified, 


is further case was that any considera~ 
tion that might have been received by, 
‘Bhoovarahasami was for his own inde» 
‘pendent and personal uses and the alies 
mation cannot bind the junior members 
of the family inclusive of the appellant, 
According to the appellant, the claimant 
under the document, namely, Natesa 
Iyer had knowledge of the existence of 
the junior members, particularly, the ap= 
pellant, and had knowledge that the 
transfer was not for any legal necessity 
‘With regard to limitation, the appellant 
had stated in the plaint itself that he 
was born on 31-8-1941, as evidenced by. 
the extract from the Registrar of Births 
‘and Deaths maintained by the Villupu= 
ram Municipality end the suit was instix 
tuted within three years of the date of 
his attaining majority and that there= 
ffore the suit is in time under Art. 44 of 
tthe Indian Limitation Act, though tha 
alienation was in 1945, 


_ 2. The alenee under Ex. B-f 
having died, his widow and children 
were impleaded as parties to the suit, 
Their case was that the alienation was. 
binding on all the members of the cox 
parcenary and in particular on the 
appellant and that in any event the suif 
‘was barred by limitation. They also puf 
forward a case that the appellant ough? 
to have insisted upon partition of the 
suit properties in O. S. 81 of 1950 itself, 
after impleading the alienee as a party, 
and the appellant not having done so, 
the right of the alienee under Ex. B-1, to 
have the suit properties allotted to the 
share of Bhoovarahasami in a general 
‘partition of all the properties had been 
taken away and that consequently the 
‘appellant was not entitled to institute the 
present suit for partition. They also con~ 
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` fended that the suit was also barred 
under Order II, Rule 3, C. P. Code. 


3. On these pleadings, the trial 
court framed the following issues: 

I, Whether the sale deed dated 2”-I- 
945 was for purposes binding on the 
minor plaintiff? ze 

2, Whether the plaintiff's claim is in 
time? 

3, Whether the suit is not barred 
under Order 2, Rule 2, C.P.C.? - 

4, ‘Whether the suit is not maintain= 
able and whether the plaintiff is not en- 
(titled to any relief, for all or any of the 
reasons set forth in para 7 of 7th defen+ 
dants written statement? ` . 

5. Whether the 7th defendant’s us~ 
band has effected any improvement and 
if so (for) what amount is due to him 
therefor? 


6. Whether the defencants 2,5 and 


6 are not necessary parties to the suit? 


7. To what relief, if any, arè parties 
entitled?” f ; 
The following additional issues wer 
framed on ¥-1-1965— l a 
8. Whether the will set up by the 
13th defendant is true, valid and execut-+ 
ed in a sound disposing state of mind? 
9, Whether the suit is in time? 


4. It may be mentioned in this 
context that the 13th defendant claimed 
ito be an executor appointed under a will 
said to have been executed by the de- 
‘ceased Natesa Iyer on 23-9-1941. It is 
this claim which necessitated the fram- 
ing of the additional issue, namely, issue 
No. 8, However, before the trial ccurt, 
both the defendants 7 and 13 filed a 
joint memo on 4-3-1966 stating that the 
truth and validity of the will propotnd- 
ed by the 13th defendant could be decid~ 
ed in the suit filed by the 7th defencant 
against the 13th defendant and others and 


meed not be gone into in this suit and. 


that both of them would jointly contest 
the present suit. Consequently, the issue 
regarding the alleged will said to Lave 
been executed by Natesa Iyer was not 
gone into in the present suit. With re- 
gard to the other issues, the learned 
‘Principal Subordinate Judge held -haf 
the sale deed Ex. B-L was fully support- 
ed by consideration, However, this con+ 
‘clusion. was that the properties had been 
under-valued and that the sale itself was 
mot binding on the joint family, But on 
the technical grounds raised by the defen+ 
_‘dants in the suit, the learned Princ:pal 
Subordinate Judge agreed with the con= 
tentions of the defendants, namely, that 
the suit was barred by limitation as well 
as under Order 2, Rule 2, C.P.C. It is in 
this view that the trial court dismissed 
the suit. Hence, the present appeal by 
the plaintiff in the suit. 
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5. The only points that were 
argued before us by the learned counsel 
for the appellant. were the question of 
limitation as well as the finding of the 
trial court that the suit was barred 
under Order 2, Rule 2, C.P.C. and the 
failure of the appellant to include the 
suit properties in O, S. 81 of 1950 after 
‘impleading the alienee as a party and 
have them partitioned in that suit itself, 
In view of the conclusion we have coms 
to on the question of limitation, it is un« 
necessary for us to consider the main= 
tainability of the suit on the other 
grounds contended for by the defendants 
and accepted by the trial court. 


6.. As far as the question of limi+ 
tation is concerned, Mr. D. Ramaswami 
Iyengar, learned counsel for the appel- 
lant, contended that the suit’ was not 
barred by limitation, in view of the fact 
that the alienation under Ex. B-1 was 
void and theréfore could be ignored and 
that consequently the appellant was 
entitled to institute a suit straightway 
for partition of the properties. As against 
this case of the appellant, the case of 
Mr. M. R. Narayanaswami, learned coun~ 
sel for the contesting respondent, is that 
an alienation by a manager of a joint 
family which is not justified by neces» 
sity is only voidable and continues to be 
valid till it is repudiated- and set aside 
and therefore the appellant is bound to 
sue for setting aside Ex. B-1 and if so, 
since the appellant’s elder brother, name= 
ly, the fourth defendant, who had al- 
ready attained majority, had not taken 
any steps to have the alienation set aside 
and the properties recovered, the pres 
sent suit is barred by limitation, having 
regard to Section 7 of the Limitation 
Act, Mr, Ramaswami Iyengar, countered 
this contention of Mr. M, R. Narayana~ 
sami by putting forward an argument 
that such a sale deed is totally void and 
mot voidable and therefore it need nof 
be set aside and can be simply ignored 
by a person like the appellant, that con 
sequently Section 7 of the Limitation Acf 
fis not attracted and that herefore ithe 
suit is not barred by, limitation, : 


7 We may mention that tha 
plaintiff-appellant himself has relied on 
Art, 44 of Schedule I to the Limitation 
‘Act, 1908, in his plainf and contended 
that since he instituted the suit on 29-84 
1962, that is, within the period of three 
‘years of his attaining majority, the suif 
fis within the period of limitation. Tha 
plaint also valued the suit as if it is 
one for cancellation of ‘ths document, 
Ex. B-1, to the extent of the appellant’s 
one-sixth share in the properties in ques~ 
tion and also prayed for setting aside 
and cancelling the said document, Ex, 
B-1, if it was necessary. However, Mr, 
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Ramaswami Iyengar contended that not= 
withstanding this stand taken by the ap- 
pellant in his plaint the appellant is en~ 
titled to argue that it is not necessary 
for him to sue for setting aside the sale 
straightway for partition. It is not neces- 
sary for the purpose of this appeal to 
decide this controversy, in view of the 
conclusion we have come to on the ap- 
plication of Section 7 of the Limitation 
Act. Equally it is not necessary for the 
disposal of this case to go into the con« 
troversy whether the alienation, Ex. 
B-1, executed by Bhoovarahasami was 
only void or voidable. 

8. In Kandasami Asari v. Somas 
skanda Ela Nidhi, (1912) ILR 35 Mad 
177, a Bench of this court (Benson and 
Krishnaswami Aiyar, JJ.) has held that 
an alienation by a manager without justi“ 
fiable necessity is void as regards tha 
shares of the other members of the 
family and where such necessity exists, 
it is valid in its entirety. 

9. In Subbe Goundan v. Krishna~ 
machari, ILR 45 Mad 449 = (AIR 1922 
Mad 112), another Bench of this court 
(Kumaraswami Sastri and Devadoss, JJ.) 
held— 

“In the case of sales by a father or 
managing member of the joint family 
for alleged necessity, we think the sale 
will be good till avoided, as it is open to 
the other coparceners to affirm the tran« 
saction. The position of such a purchaser 
cannot be worse than that of a pura 
chaser from a widow without legal ne~ 
cessity, in whose case it has been held 
that the sale is good till repudiated by 
tthe reversioners. We respectfully dissent 
from the view taken by Krishnaswami 
Ayyar, J. in (1912) ILR 35 Mad 177 that 
ą sale without necessity is incapable- of 
ratification by the other coparceners.” 


In Amirthalinga Thevar v. Arumugha 
Ambalagaran, 28 Mad LW 634 = (AIR 
1928 Mad 986), another Bench of this 
court (Ramesam and Tiruvenkatachariar, 
JJ.) adopted as correct the following 
observations of this court in (1962) ILR 
35 Mad 177— 


“It has invariably been accepted as a 
sound canon of the Hindu law that 
where the alienation is not for justifi- 
able necessity it is void as regards the 
shares of the other members of the 
family and where such necessity exists 
it is valid in its entirety. It has never 
been suggested that the alienation by the 
manager is only voidable where it is not 
for justifiable necessity.” i 
Having regard to their agreement with 
the above statement of law, the Bench 
proceeded to explain away the decision 
of the other Bench of this court in Subbe 
Gounder v. Krishnamachari, ILR 45 Mad 
449 =. (AIR 1922 Mad 112). After ex 
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A.L R 
tracting the above passage, the Bench 
Stated: : 


“If I understand aright it is not this 
proposition in (1912) ILR 35 Mad 177 
that the learned Judges in ILR 45 Mad 
449 = (AIR 1922 Mad 112), dissent from 
but a different proposition, viz., that a 
sale, without necessity is incapable of 
ratification by the other coparceners, On 
that question it may be observed that 
though such an alienation is void at the 
outset, it is still open to the other co= 
parceners to validate it by their ratificas 
tion if they are competent to do so,” 


We may, with respect, point out that tha 
learned Judges have really dissented 
from the decision of the Bench in ILR 
45 Mad 449 = (AIR 1922 Mad 113), 
though they purported to explain away 
that decision. It is impossible to under- 
stand as to how a transaction which is 
void at the outset could be ratified at alll 
or could be treated as good and valid 
by others. Therefore, in substance, then 
the Bench in this case agreed with the 
statement of law contained in (1912) ILR 
35 Mad 177, they really dissented from 
the view taken by the other Bench in 
ILR 45 Mad 449 = (AIR 1922 Mad 112), 


10. As if this is not enough, ano~ 
ther Bench of this court (Madhavan 
Nair and Stone, JJ.) which had to consi- 
der the matter in Visweswara Rao v. 
Surya Rao, ILR 59 Mad 667 = (AIR 1936 
Mad 440), expressed its agreement with 
the statement of the law laid down by 
the Bench of this court in ILR 45 Mad 
449 = (AIR 1922 Mad 112). After refer~ 
ring to the case in 28 Mad LW 684=(AIR 
1928 Mad 986) the learned Judges point- 
ed out that they could not understand 
how a void transaction may be either 
practically treated as good or treated as 
practically good and found it difficult to 
see how a wholly void transaction may 
be ratified. They observed that of the 
different views, they preferred the views 
expressed in ILR 45 Mad 449 = (AIR 
1922 Mad 112). It is unfortunate that 
mone of the Benches which happened to 
consider the question after the decision 
of this court in (1912) ILR 35 Mad 177, 
thought it fit to refer the matter to a 
Full Bench, when they themselves did 
not agree with the proposition of law 
laid down in that decision. If it was ne~ 
cessary for us to decide this question in 
the present appeal, we would have refer- 
red the matter to a Full Bench, in view 
of the conflict that exists between the 
Bench decisions referred to above, two 
of them taking one view and two others 
taking a totally contrary view. For the 
reasons which we would indicate here- 


-after, it is not necessary for the disposal 


of this appeal to decide this controversy, 
namely, whether the alienation effected 


aasta- 
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by a manager of a joint family which is 
mot warranted or justified by necessity 
or benefit is wholly void so that it 2an- 
mot be ratified and it can be ignorec. by: 
the other coparceners of the family or 
fs voidable so that it is binding till it is 
actually repudiated and got set aside by 
the other coparceners of the family. 
However, Mr. M. R. Narayanaswami 
contends that the decision of the Sup~ 
reme Court in Raghubanchmani Prasad 
Narain Singh v. Ambica Prasad Singh, 
AIR 1971 SC 776 concludes the metter 
in favour of the view taken by this court 
in ILR 45 Mad 449 = (AIR 1922 Mad 
112) and in ILR 59 Mad 567 = (AIR 1936 
Mad 440). On the other hand, Mz D. 
Ramaswami Iyengar cortends that the 
very same judgment holds that a co>ar~ 
cener who claims that an alienation is 
mot binding on him could straightway 
sue for partition without seeking to set 
‘aside the alienation. The passage in the 
fiudgment of the Supreme Court on waich 
reliance has been placed-by both sides 
fn this manner—Mr. R. Narayana- 
swami relying on the first sentence and 


Mr. D. Ramaswami Iyengar relying on. 


the penultimate sentences referring to an 
action for partition is as follows— 


"In any event an alienation by the 
(Manager of the joint Hindu family even 
without legal necessity is voidable and 
not void. On the findings of the vial 
eourt and confirmed by the High Ccurt, 
respondents 1 and 2 were in possession 
of the land, since the year 1936. The 
appellant forcibly deprived respond=nis 
1 and 2 of possession of the land. In the 
- circumstances respondents 1 and 2 were 
entitled to be restored to possession of 
the land, unless the appellant in an ac~ 
tion for partition of the joint farnily 
established his claim to the land in dis- 
pute. No such attempt was made by the 
appellants.” 


Here again, we may point ouf “haf 
though the Supreme Court holds -hat 
the alienation is only voidable and not 
_ void still it had no occasion to cons:der 
the question whether the said alienazion 
should be set aside or not or it can be 
simply ignored. However, for the reacons 
we have indicated above, namely, “hat 
it is not necessary for us to decide the 
said question in this case, we are not 
saying anything further on this also. 


11. The crucial question for cons 
sideration is, whether the suit in 
case is really barred by limitation or not. 
For the sake of argument, we are pre~ 
pared to assume the contention of Mr. 
D. Ramaswami Iyengar that the transac- 
._ tion under Ex. B-1 is a void transac-ion 
. and not voidable and therefore the ap- 
, pellant is anrea to ignore the. same. 
' However, Mr. D, Ramaswami Iyergar 
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having put forward the contention thai 
it is not Art. 44 of Schedule I to the 
Limitation Act, 1908, that is really ap~= 
plicable to the case. conceded that Arti« 
cle 126 also is not applicable to the casa 
and it is only Art. 144 that will be ap- 
plicable to the present case. It may ba 
pointed out that Art. 44 deals with a 
suit by a ward who has attained majo-= 
rity, to set aside a transfer of property 
made by his guardian. Art, 126 deals 
with a suit by a Hindu governed by the 
law of Mitakshara to set aside his father’s 
alienation of ancestral property, Arts. 44 
and 126 have dealt with specific cases of 
alienation by a guardian of a ward and 
alienation by a father governed by tha. 
law of Mitakshara. But there is no spe~ 
cific article dealing with an alienation 
made by a manager of a joint 
family. It is in view of this alone, Mr, 
Ramaswami Iyengar contends that it is 
Art. 144 which deals with a suit for pos« 
session of immovable property or any 
interest therein not otherwise  specifi~ 
cally provided for, which will apply to 
this case, and that in that event tha 
period of limitation is 12 years from tha 
time when the possession of the defen« 
dants becomes adverse to the plaintiff, 
We are prepared to assume the correct= 
ness of this contention as well for the 
disposal of this appeal. If the argumenf 
of Mr. Ramaswami Iyengar is accepted, 
that will automatically follow that since 
according to him, the alienation under 
Ex, B-1 is a void one, from the moment 
the vendee took possession of the proper-+ 
ties, the possession was adverse to tha 
joint family. In this case, admittedly 
under Ex. B-l1, the vendee took posses 
sion of the properties on the date of the 
sale deed. If so, the adverse possession 
commenced from 1945 itself, 


12. The next question for consi« 
deration is, what exactly is the time 
available for the appellant to institute a 
suit to obtain the relief he has prayed 
for. As we have pointed out already the 
suit has been instituted originally in the 
form of an original petition on 29-8-1962. 
The appellant having been born on 31-8 
1941, certainly the suit was instituted 
within the period of three years from the 
date of his attaining majority. Mr. M.'R. 
Narayanaswami contends that even 
though the suit may be within time, so 
far as the appellant is concerned, be« 
cause of the failure of the 4th defendant, 
elder brother of the appellant, who was 
the manager of the family consisting of 
himself and the appellant, to take pro- 
ceedings within the period of limitation 
available to him, the suit is barred by 
Section 7 of the Limitation Act, even 
with reference to the present appellant, 
In support of this contention, Mr. Nara 
yanaswami relied on a Full Bench deci». ; 
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sion of this court in Doraisami Siruma- 
dan v., Nondisami‘ Saluvan, ILR 38 Mad 
118 = (AIR 1915 Mad 1201) a decision of 
a Bench of this court in Subramaniam 
wv. Venkataraman, 1971-2 Mad LJ 323 = 
(ATR 1972 Mad 3) which followed the 


Full Bench decision referred to above. 


and a decision of Srinivasan J. in Nata- 
rajan v. Karuman Gounder, 1963-1 Mad 
LJ 81. In the Full Bench decision refer- 
red to above, two brothers who were 
members of an undivided Hindu family 
instituted a suit to recover certain pro- 
perties which were alienated by their 
mother and natural guardian in favour 
of third party. This court has held that 
according to Sections 7 and 8 and Art. 44 
of the Limitation Act, a suit brought by 
the two brothers of an undivided Hindu 
family to set aside an alienation by their 
guardian, more than three years after 
the elder attained’ majority is barred by 
- limitation not only as regards the elder 
brother's share but also in respect of the 
younger brother’s though the latter at- 
tained his majority within three years 
prior to the institution of the suit. The 
Bench decision referred to above simply 
followed the Full Bench decision and 
the Bench also dealt with a case where 
the alienation was effected by the mother 
as guardian of her minor son. It is the 
judgment of Srinivasan, J. which dealt 
with a case where a father alienated the 
property and the son instituted a suit for 
setting aside the alienation and for parti- 
tion of the property. Srinivasan, J. after 
an elaborate consideration of the matter, 
came to the conclusion that on- the elder 
brother of the plaintiff, who was the 
manager of the family, failing to take 
action within the period of limitation 
provided for, the property itself was lost 
to the family and the suit was barred as 
against the younger brother whose suit 
independently was within the period of 
Jimitation. With reference to the facts of 
this case, as we have pointed out al- 
ready, O. S. 81 of 1950 was instituted by: 
tthe third defendant on behalf of the 4th 
' defendant and the plaintiff for partition 
and separate possession of the share of 
their branch in the suit properties. But 
there was no partition inter se between 
the plaintiff and the 4th defendant in 
O. S. 81 of 1950, and Ex, B-3 clearly 
shows that the properties were allo 

_ to the branch as a whole, represented by 
the 4th defendant and the plaintiff. Apart 
from this, in the evidence, the plaintifi- 
appellant admitted that he and the 4th 
defendant were members of a joint 
family and his elder brother was enjoy- 
fing the properties allotted to at tha 
partition in O. S. No. 81 of 1950 and him- 
self, his brother and his mother wera 
living in Villupuram jointly. Conse- 
quently, if can be certainly held that if 
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was the 4th defendant, who was the 
manager of the joint family, the mo- 


ment he attained majority. It is admitted 
that the 4th defendant had not instituted 
the suit within the period of limitation 
either for setting aside the alienation 
and recovering possession of the pro- 
perty or ignoring the. alienation and 
seeking to recover possession of the pro~ 


perty. 


13. The only argument of Mr 
Ramaswami Iyengar is that in all the 
three decisions referred to above, Sec- 
tion 7 of the Limitation Act was applied, 
where a suit for setting aside an aliena< 
tion was necessary and therefore where 
a suit for setting aside an alienation is 
mot necessary, as in the present case, on 
the basis that Ex. B-1 alienation was 
totally void, Section 7 has no application. 
In view of the decision of the Supreme 
Court in Sarda Prasad v. Lala Jumna 
Prasad, AIR 1961 SC 1074, we are of the 
opinion that this argument is not open 
to the appellant herein. In that case, the 
suit for partition was filed by two bro- 
thers Jumna Prasad and Devi Prasad 
and two minor sons of Jumana Prasad 


against Gajjulal, his son Jwala Prasad, 
the four minor sons of Jwala- 
Prasad, namely, Sarda Prasad, 


Dharam Pal, Ram Pal and Krishna Pal, - 
and one Smt. Sundari, A decree for parti- 
tion was passed on 2-9-1938. An applica- 
tion for execution was made by the four. 
brothers, Sharda Prasad, Dharma Pal, 
Ram Pal and Krishna Pal, on 23-11-1949. 
The prayer in that application was that 
the applicants may be delivered posses- 
sion over the Etwa Bazar house along 
with Gajjulal, Jwala Prasad and Smt. 
Sundari on dispossession of Jumna Pra-7 
sad and Devi Prasad, since that property 
was allotted to their share by the parti- 
tion decree dated 2-9-1938. By way of 
contending that the application was in 
time, it was stated in the application 
that all the applicants had till then been 
minors and one of them was still a 
minor and so no question in respect of 
time arose. The respondents to the appli- 
cation put forward a number of ojec- 
tions, the principal of which was that 
Jwala Prasad, one of the persons entitl- 
ed jointly with the applicants to make 
an application for the execution of the 
decree could have given a discharge of 
the Hability under the decree without 
the concurrence of his minor sons and 
so time ran under Section 7 of the Limi- 
tation Act against them also from the 
date of the decree and consequently 
Jwala Prasad admittedly not having filed 
an execution application for recovery of 
possession within time, the application 
was barred by limitation against the: ap- 
plicants also. That plea was accepted by 
the High Court and the Supreme Courf 
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confirmed that conclusior. Dealing with 
the question as to whether Section 7 ap- 
plies or not, the Supreme Court poirted 
out— 

“The mere fact that the two il-us- 
trations to Section 7 are in respect cf 
debts is no ground for thinking that the 
provisions of Section 7 are limited to suits 
or decrees on monetary claims only. Nor 
can we see any reason to think that the 
word ‘discharge’ can refer only to debts. 
Discharge means, to free from liabi-ity. 
The liability may be in respect of mcne- 
tary claim, like debts; it may be in zes- 
pect of possession of property; it may be 
in respect of some order es regards prc- 
perty; it may be in respect of many 
other matters. Except in the case of de- 
elaratory decrees or decrees of a similar 
mature, the decree in favour of one per- 
son against another requires the ‘person 


against whom the decree is made liable’ 


to do something or to rezrain from deing 
something. This Hability is in a sense a 
debt which the party is in law bound to 
discharge.” 


It is on this construction of Section 7, 
the Supreme Court held that since the 
execution petition by Jwala Prasad be- 
came barred by limitation, no petizion 
could have been preferred by his sons, 
namely, the applicants in that case, Con- 
sequently, even assuming that Art. 144 
of Schedule I to the Limitation Act, 
1908, applies to the present case, we are 
of the opinion that as manager of the 
joint family consisting of himself and 
the appellant, the 4th defendant shculd 
have instituted the suit within a period 
of three years of his attaining majority, 
as provided for in Section 8 of the Limi- 
tation Act, since adverse possession cm- 
menced from the date of Ex. B-1, anc he 
having failed to do so, the suit is barred 
by limitation, even with reference to the 
present appellant. We mey repeat het 
under the decree in O. S. No. 81 of 1350, 
there was no severance or partition inter 
se between the 4th defendant and the 
plaintiff-appellant and they continuec to 
constitute a Hindu undivided family and 
the failure of the 4th defendant as the 
manager of the joint family to take ac- 
tion within the period oZ three years of 
his attaining majority will have the 
effect of extinguishing the title of the 
joint family itself. Once that title is ex- 
tinguished, there is absolutely no ques- 
tion of the present appellant instituting 
a suit for partition of the very seme 
properties and recovery of his share in 
las if those properties still continued tə 
belong to. the joint family. 





- 14 Under these circumstanzes, 
we agree with the conclusion of the trial 
court, that the suit is barred by lim-ta- 
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tion and consequently dismiss the ap- 
peal. There will be no order as to costs. 


Appeal dismissed. 


` 
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. M/s. The Karur Vysia Bank Ltd.. 
Coimbatore, Appellant v. Ramachandra 
C. Oza and others, Respondents. 

A. A. O. No. 198 of 1970, D/- 2-3- 
1973, against order of Sub-J., Coimba- 
tore, D/- 10-12-1969. 

Index Note:— (A) Civil P. C. (1908), 
S. 20 — Suit for damages for wrongful 
payment of cheque — Cheque issued at 
‘C’ for Rs. 15.03 altered into one for 
Rs. 15,003 by the defendant at ‘B’ — Can 
the suit be filed at 'C’? Yes. AIR 1954 
Bom 491, Dissented from. 

Brief Note:— (A) The »vlaintiff can- 
not prove that the conduct of the defen- 
dant. was dishonest or fraudulent 
unless he proved that the defen- 
dant was responsible for a material al- 
teration in the cheque that was issued at 
© by his bank. This he can prove only 
by proving that the disputed cheque was 
issued at ‘C’ was only for Rs. 15.03 and 
that this figure has been subsequently 
converted into Rs. 15,003 by the defen- 
dant. It-is sufficient if any part of the 
cause of action, however small, arises 
within the local limits of the territorial 
jurisdiction of the court. (AIR 1954 Bom 
491, Dissented from). The cause of action 
is also independent of the defences that 
may be set up by the defendant. Hence 
the fact that the defendants admitted 
issue of the cheque at ‘C’ could not affect 
the accrual of the cause of action at ‘C’. 

(Paras 17, 16, 14) 


T. R. Srinivasan and K. Ramamurthy, 
for Appellant; K. Sarvabhauman, T. R. 
Mani and M. L. Nayak, for Respondents. 


JUDGMENT :— This is an appeal 
against the order of the learned Sub- 
ordinate Judge of Coimbatcre, directing 
the plaint in O. S. No. 155 of 1966 on 
his file to be returned for presentation | 
to the appropriate court, on the ground 
that the Sub-Court, Coimbatore, had no 
territorial jurisdiction to ertertain the 
the order of 
the court below in this appeal. 

2. In order to understand the 
basis of the lower court’s order, it is ne- 


. cessary to set forth a few facts. 


3. The Karur Vysia Bank, the 
appellant before me was the plaintiff in 
the court below, and it sued Ramachan-+ 
dra C. Oza (first defendant). The Inter- 
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national Trading Co., Bombay (second 
defendant), Devakaran Nanjee Banking 
Co., Bombay (third defendant) and the 


Kanara Bank Ltd.. Bombay: (fourth de- 
fendant) for the recovery of Rs. 14,9&7-97 


‘p. with future interest and costs upon 
the following averments— : 
4, On 13-12-1965, the first de- 


fendant applied to the plaintiffs bank at 
Coimbatore for a demand draft on a 
Bombay bank in favour of the second 
defendant for a sum of Rs. 15.03. Plaintiff 
thereupon issued on that day, a crossed 
cheque for Rs. 15.03 p. The cheque itself 
was drawn on the 4th defendant bank at 
Bombay and the amount was payable to 


the second défendant. The plaintiff claim-` 


ed that its officers had drawn the cheque 
with-usual care and diligence by clearly 
writing in the cheque the- amount of 
Rs. 15.03 p. in words -and figures. The 
eounterfoil of the cheque (No. 401994) 
was produced by the plaintiff into court, 
in support of its allegation that the: che- 
que was issued only for Rs. 15.03 p. On 
30-12-1965, the 4th defendant issued a 
wire to the plaintiff asking for the cor- 
rect amount for which this cheque No. 
401994 had been issued in favour of the 
second defendant on 13-12-1965. By a 
wire and letter, the plaintiff made it 
clear to the 4th defendant that the che- 
que was drawn only for Rs. 15.03 p. The 
plaintiff, however, received a letter dated 
8-1-1966 from the 4th defendant to the 
effect that the cheque No. 401994 had 
been presented tothe 4th defendant by 
the third defendant on 23-12-1965 and 
that the 4th defendant had-paid the sum 
of Rs. 15,003, which appeared to be the 


amount for which the cheque had been . or 


issued, The 4th defendant in its letter, 
while explaining its own conduct in pay- 
ing the higher amount, informed ithe 
plaintiff that the. matter had been plac- 
ed in the hands of the Police and that 
it would advise the plaintiff about fur- 
ther developments later on. af = 


xo “Be It was in these circumstances, 
that the 4th defendant debited the plain- 
tiffs account with a sum of Rs. 15,003 
instead of with a sum of Rs. 15.03 p. The 
complaint of the plaintiff was that de- 
fendants 1 and 2 and/or, others, on their 
behalf, had daringly and fraudulently 
altered the original figure of Rs. 15.03 
found in the cheque into Rs. 15,003. The 
plaintiff claimed recovery of the excess 
amount of Rs. 14,987-97 from defencants 


1 and 2 on the basis that they had acted. 


fraudulently and dishonestly enriched 
themselves. The plaintiff .claimed the 
same amount from defendants 3 and 4 
on the ground that inasmuch as they had 
failed to detect the fraudulent  aliera- 


tions in the cheque, they were guilty of. 


dereliction of duty and gross negligence 
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in the matter of honouring the cheque 
which has been fraudulently and mate- 
rially altered. 

6. Defendants 1 and 2 remained 
ex parte, The third defendant, and the 
4th defendant, who had a branch at 
Coimbatore, filed answers in which they 
contended that the Coimbatore Sub- 
Court had no territorial jurisdiction to 
entertain the suit. According to them the 
suit being one for damages for wrongful 
payment and the plaintiff having failed 
to allege as to where the alteration of 
the figures in the cheque had been effect- 
ed, it is. only the Bombay court which 
has jurisdiction to entertain the suit and 
not the Coimbatore. court. This objection 
prevailed with the court below. 

T. Section 20, Civil Procedure 
Code, reads as follows:— 

“Subject to the limitations aforesaid, 
every suit shall be instituted in a court 
within the local limits of whose jurisdic- 
tion— i 

(a) the defendant, or each of the de-- 
fendants where there are more than one, 
at the time of the commencement of the 
suit, actually and voluntarily resides, or 
carries on business, or personally works 
for gain; or 

(b) any of the defendants, where 
there are more than one, at the time of 
the commencement of the suit, actually 


and voluntarily resides, or carries on 
business, or personally works for gain, 
provided that in such case either the 


leave of the court is given, or the defen- 
dants who do not reside or carry on busi- 
ness, or personally work for gain, as 
aforesaid, acquiesce in such institution; 


. (ce) the cause of action, wholly or in 
part, arises.” 


8. Clause (a) would have no ap- 
plication because defendants 2 and 3 do 
not actually reside or carry on business 
or personally work for gain at Coimba- 
tore. The plaintiff filed an application 
for the leave contemplated in clause (b), 
but, the court below dismissed that ap- 
plication. It is unnecessary, in the view 
that I propose to take, to canvass the 
merits of the order of the lower court 
rejecting the plaintiffs application for 
leave. I shall, therefore, consider whe~ 
ther under clause (c) of Section 20, Civil 
Procedure Code, the cause of action for 
this suit has arisen, wholly or in part, 
within the local limits of the territorial 
jurisdiction of the Coimbatore Sub-Court. 


9. The meaning of the expres- 
sion ‘cause of action’ has been the sub- 
ject of judicial discussion in several 
cases. ; 

10. In Read v. Brown, 1888-22 
QBD 128, Lord Esher M. R. defined 
‘cause of action’ to mean— ; 
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“Every fact which it would be neces- 
sary for the plaintiff to prove, if travezs- 
ed, in order to support his right to the 
judgment of the court. It does not con- 
prise every piece of evidence which is 
necessary to prove each fact, but every 
fact which is necessary to be proved.” 

11. Fry L, J. in the same ruling 
observed— . 

“Everything which, if not proved, 
gives the defendant an immediate right 
to judgment must be part of the cause 
of action”. 

12. In Mt. Chand Kour v. Parzab 
Singh, (1888) 15 Ind App 156 (PC), Lore 
Watson observed— 

“Now the cause of action has no re- 
lation whatever to the defence which 
may be set up by the defendant, nor 
does it depend upon the character of the 
relief prayed for by the plaintiff. It re- 
fers entirely to the grounds set forth in 
the plaint as the cause of action, or, in 
other words, to the media upon which 
the plaintiff asks the court to arrive at 
a conclusion in his favour.” 


The above observations have been quot- 
ed with approval by the Supreme Ccurt 
in’ State of Madras v, C. P, Agencies, 
AIR 1960 SC 1309. 

13. I shall next proceed to apply 
the principles laid down above, to the 
facts of this case. In order to succeec in 
this suit, the plaintiff has to prove the 
following facts:— 

(1) That the cheque issued at Coim- 
batore was for Rs. 15.03 p. 


(2) That the cheque hes been altered 
into one for Rs. 15,003. 


(3) That D. 1, or D.1 and D.2 collu- 
sively and fraudulently, have altered 
the amount from Rs. 15.03 to Rs. 15,093. 


(4) That D.3 and D.4 negligently fail- 
ed to detect the material alterations in 
the cheque which were apparent on the 
face of the cheque and paid the second 
defendant a sum of Rs. 14,987.97 p. in 
excess of the amount for which the che- 
que was actually drawn.” 


If any of the four facts stated abov= is 
not proved, the defendant would get an 
immediate right to judgment and the 
plaintiff's suit would have to be dismiss- 
ed. In other words, in the light of the 
decisions quoted above, every one 
these four facts must be part of 
cause of action. Learned counsel for 
defendant contends that though in 
action upon the cheque, it would be ne- 
cessary for the plaintiff to orove the issue 
of the cheque at Coimbatore, it would 
be wholly unnecessary for him jin an ac- 
tion for damages for wrongful paym=ni, 
to prove the issue of the cheque at 
Coimbatore. It is, however, conceded by 
the learned counsel for the defendants 
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that without proving the alteration of 
the cheque, the plaintiff is bound to fail 
and the defendants are bound to succeed. 
How, then, can the plaintiff prove the 
alteration except by proving the state of 
the cheque before it was altered and the 
state of the cheque after it was altered? 
Alteration involves a transition from one 
state of affairs to another and unless the 
plaintiff proves for what amount the 
cheque was originally issued at Coimba- 
tore, it is impossible for him to prove 
into what amount it has been altered. 


14, It is next contended on be- 
half of the defendants that the issue of 
the cheque at Coimbatore is not disputed 
by the defendants and consequently it is 
not necessary for the plaintiff to prove 
it. A cause of action does not become the 
less of a cause of action merely because 
some of the facts constituting it are ad- 
mitted by-the defendants: it has no rela- 
tion to, and is independent of the defen- 
ces that may be set up by the defendant. 
The test is, what are the facts which it 
would be necessary for the plaintiff to 
prove, if traversed, in order to support 
his right to the judgment of the court? 
It may be that the defendant may not 
traverse some of the facts which would 
be necessary for the plaintiff to prove. 
But, the attitude of the defendant has no 
relevancy to the question as to what is 
the cause of action for the plaintiff's 
claim and what are the facts which the 
plaintiff has got to prove in order to sup- 
port his right to a decree of the court. 


15. In this connection, I may refer 
to a ruling of the Mysore High Court in 
Munirangappa v. Venkatappa, AIR 1965 
Mys 316, in which it has been held that 
even an infinitesimal fraction of a cause 


of action will be part of the cause of 
action and confer jurisdiction on the 
court within the territorial limits of 


which that little occurs. This ruling has 
been quoted with approval in Ujjal v. 
Netai Chand, AIR 1969 Cal 224. It is true 
that in Baroda Oil Cakes Traders v., Par- 
shottam, AIR 1954 Bom 491, a Division 
Bench of the Bombay High Court has 
observed as follows:— 


“Section 20 (c) provides that every 
suit shall be instituted in a court within 
the local limits of whose jurisdiction the 
cause of action wholly or in part arises. 
The expression ‘cause of action’ has re- 
ceived judicial interpretation on numer- 
ous occasions. Every student of the Code 
is familiar with the explanation of this 
expression which describes it as a bundle 
of essential facts necessary to be proved 
‘by the plaintiff in order to succeed in his 
suit. This explanation appears to be clear 
and facile; but it is not always easy `. to 
decide which facts can legitimately enter 
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this bundle and which must be excluded 


from it ; 

After quoting the English rulings, their 
` Lordships proceeded to observe as fol- 
lows— $ * 

, “It is, however, important to bear 
‘in mind that the bundle of facts which 
constitute the cause of action in_a civil 
suit does not and is ndt interided to com- 


prise every fact which may be proved’ 


in evidence. It is only material facts 
which must be proved by the plaintiff 
before he can obtain a decree that con- 
stitute the cause of action. Facts which 
the plaintiff may allege incidentally and 
facts which may be brought in evidence 
at ‘res gestae’ would not necessarily con- 
stitute a part of the cause of action. The 
distinction between facts which are rele- 
vant and material and those that are 
incidental and immaterial is sometimes 
not easy to be drawn; but the said dis- 
tinction is nevertheless important for the 
purpose of deciding which facts consti- 
tute the cause of action and which are 
not included in it...... ” 


16.: -With great respect to their 
Lordships of the Bombay High Court, I 
think the proposition has been too broad- 
ly stated by them. I prefer the Mysore 
view for two reasons. In the first place, 
it would be in accordance with the lan- 
guage of Section 20, clause (e), which 
refers to the place, where even a part 
of the cause of action arises. It is difi- 
cult to discriminate between part of a 
cause of action with reference to 
relative importance. It is sufficient under 
the Code that any part of the cause of 
action arises within the local limits of 
the territorial jurisdiction of the court. 
In the second place, once it is conceded 
that a bundle of facts. constitutes the 
cause of action, it would be a needless 
technicality to sift one set of such facts 
from the other set by applying relative 
standards of relevancy and materiality. 
Even assuming that the Bombay view. is 
the correct view, I think that out of the 
bundle of facts that constitute the cause 
of action in the plaintiff's suit, the fact 
that the cheque issued at Coimbatore 
was for a sum of Rs. 15.03 p. is a very, 
- material and relevant fact, without proof 
of which the plaintiff is bound to fail. 


17. The learned Subordinate Judge 
erred in holding that it was unnecessary 
for the plaintiff in this action to prove 
the preparation and issue of a cheque 
for Rs. 15.03 p. and that the only facts 
that are required to be proved before 
the plaintiff getting a judgment in his 
favour are the fraudulent and dishonest 


-~ |eonduct of D-1 and D-2 and dereliction 


of duty on the part of -D-3 and D-4. How 
could the plaintiff prove that the conduct 
of -D-1 and D-2 was either dishonest or. 


by the 


their . 
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fraudulent, unless he proved that they 
have been responsible for a material 
alteration in the cheque that was issued 
at Coimbatore by the plaintiffs bank? 
And how could the alteration be proved 
except by proving that cheque No. 
401994, the disputed cheque was issued 
Coimbatore Branch only for 
Rs. 15.03 and that this figure has. been 
subsequently converted into Rs. 15,003, 
as a result of the dishonest and fraudu; 
lent conduct of defendants 1 and ‘2? 


_ 18. I am, therefore, clearly of the 
view that a part of the cause of action’ 
for this suit, viz., the issue of a cheque 
for only Rs. 15.03 p. has arisen within 
the local limits of the territorial juris-~ 
diction of the Coimbatore Sub-Court, 
The order of the court below is, there; ` 
fore, set aside and the appeal is allowed 
with costs. The court below is directed 
to restore the suit to its file and dispose 
of the suit on the merits, 


. Appeal allowed. 
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M. R. V. Bus Service (P) Ltd., Appel- 
lant v. Ravi and another, Respondents. 

A: A. O. Nos. 158 - and 159 of 1968, 
330 of 1970 and 48 of 1973, DJ- 21-2-1973, 
against order of Motor Accidents Claims Tri- 
bunal, Chingleput, in O. P. No. 60 of 1967. 


Index Note: — (A) Motor Vehicles Act 
(1939), Section 110-D — Grounds in appeal 
— A boy (aged 5 years) practically losing 
his right foredrm and hand in an accident 
— Compensation of Rs. 25,000/- awarded by 


-Tribunal was reduced to Rs. 15,000/-. 1966-1 
Mad LJ 374, Applied. 


(Paras 8, 11) 


~ Index Note: — @) Motor Vehicles Act 
(1939), Section 95 (2) (b) (Before amend- 
ment of 1969) — Accident occurring and 
claim made prior to amendment — Provi- 
sion before amendment and not after amend- 
ment is applicable — Liability of insurer 
would be only to extent- of Rs. 2,000/-. 
(Para 13) 


V. S. Ramakrishnan and V. Subrama-- 
niam, for Appellant; S. Govindaswami, for 
Respondents. 

N. S. RAMASWAMI, J.:— These four 
civil miscellaneous- appeals arise out of two 
claim petitions before the Motor Accidents 
Claims Tribunal, Chingleput. The said Tri- 
bunal disposed of three claim petitions by 
a common judgment, the claims in all these 
three petitions arising out of one and the 
same accident. The accident in question oc- 
curred on 11-5-1967 at about 8:30 a.m. near 
Ambattur in Avadi-Madras road. The Vehi- 
cle involved in the accident is the bus bear- 
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ing registration No. MDF: 1376 owned by 
the Ist respondent in all the three petitions 
before the Claims Tribunal Minor Ravi (by 
his next friend) is the petitioner in M. O P. 
No. 60 of 1967. Meyyappan is the petiticner 


in M. O. P. 61 of 1967 and Arna- 
malai is the petitioner in M. O. P. 
No. 64 of 1967. Out of these 


three petitioners, the first two, viz., minor 
Ravi and Meyyappan, were passengers in the 
bus concerned. The 2nd respondent in all 
these petitions was the driver of the vekicle 
and the 3rd respondent is the insurer of 
the vehicle. 


2. Admittedly the bus MDF 1376 
which had been engaged by a group of ser- 
sons, was returning from Tirupathi. When 
the bus was proceeding towards. Madras on 
the morning of 11-5-1967, i: capsized. Mmor 
Ravi, aged 5 years, who was one of the pas- 
sengers in the bus, got serious injuries on his 
right forearm and the evidence discloses hat 
this limb has been permanently impaiced. 
Meyyappan, the petitioner in M.O.P. No 61 
of 1967, also received some injuries, thoigh 
they are not so serious. 


3. Annamalai, the petitioner in M. O. 
P. 64 of 1967, was said to be passing on 
the road on a cycle and he claimed that the 
bus in question actually knocked him dcwn 
before it capsized and thereby he sustained 
injuries. The compensation claimed by 
minor Ravi in M.O. P. No. 60 of 1967 is 
Rs. 27100, made up of Rs. 25000 towards 
general damages and Rs. 2100 towards spe- 
cial damages. Meyyapan, the petitioner in 
M. O. P. 61 of 1967, claimed a total sum 
of Rs. 5900 — Rs. 5000 towards dameges 
and Rs. 900 towards special damages. Arna- 
malai, the petitioner in MOP 64 of 1567, 
claimed a total compensation of Rs. 15000. 
The case of the petitioners is that the azci- 
dent was brought about due to rash and 
negligent driving of the bus ia question, The 
owner of the bus and the insurer ther-zof, 
viz, respondents 1 and 3 respectively in the 
three petitions, contested the petitiens. 
Their main contention has been that there 
was neither negligence nor rashness on the 
part of the driver of the tus and therefore 
the petitioners were not entitled to any cem- 
pensation. The Tribunal below held that 
Annamalai, the petitioner in M. O. P. 64 of 
1967, had not been knocked dawn by the >us 
in question, that he should have been 
knocked down by a lorry which was gcing 
ahead of the bus and that therefore he ~as 
not entitled to claim any compensation 
against the respondents. The said petition 
was dismissed by the Tribunal and - tkere 
is no appeal by Annamalai, the petitioner 
therein, against that decision. So in tkese 
appeals we are concerned only with the two 
petitioners, viz, the petitioners in M. O. P 60 
of 1967. The Tribunal below awarded the 
entire sum of Rs. 27100 claimed by the psti- 
tioner in M.O. P. 60 of 1967. In MOP 61 
of 1967,. the Tribunal awarded a total sim 
of Rs. 2950 (though the claim was for a 


M. R. V. Bus Service v. Rav: (N. S. Ramaswami J.) 


[Prs. 1-7] Mad. 213 


total sum of Rs. 5900). The Tribunal was 
of the view that the liability of the Insurance 
Company was not limited to a sum of -Rupees 
2,000/- for an injured passenger of the bus 
and, in the words of the Tribunal “......... 
the liability of the 3rd respondent is fixed in 
proportion which Rs. 20,000/- would bear to 
the compensation awarded to both the peti- 
tioners, and the remaining amount peti- 
tioners will be entitled from the Ist respon- 
dent. My findings on point 2 in M. O. P. 
60 and 61 of 1967 are ‘accordingly.” 


4. C. M. A. No. 158 of 1968 is filed 
by the „owner of the but (lst respondent) 
challenging the decision of the Tribunal be- 
low in M. O. P. 60 of 1967. C. M. A. No. 
330 of 1970 is also against the decision in 
the said O. P. but this is filed by the Insu- 
rance Company. C. M. A. No. 159 of 1968 
is the appeal filed by the owner of the bus 
against the decision of the Tribunal in 
M, O. P. 61 of 1967, and C. M. A. 48 of 
1973 is that filed by the Insurance Company 
in the said O. P. 


5. The first question that arises for 
consideration in all these four civil miscel- 
laneous appeals is whether the accident was 
due to rash or negligent driving of the bus 
in question. The witnesses who spoke about 
the accident are Kandayya (P. W. 3), Rama- 
swami (P. W. 6) and Meyyappan, the peti- 
tioner in M. O. P. 61 of 1967 (P. W. 7), who 
were all persons travelling in the bus when 
it capsised. 

x x x x x x 

(Discussion of evidence omitted). 

The finding of the Tribunal below that the 

accident, which resulted in injuries to minor 

Ravi and Meyyappan, was due to rash and 

pee pent driving of the bus in question is 
tect. 


6. Regarding the quantum of com- 
pensation, there is now no dispute. as far as 
Meyyappan, the petitioner. in M. O. P. 61 
of : 1967, is concerned. As seen earlier, the 
Tribunal below has awarded a total compen- 
sation of Rs. 2,950/- made up of Rs. 2,500/- - 
as general damages and Rs. 450/- as special 
damages and that finding is not being ques- 
tioned now. As far as this O. P. is concerned 
the only question would be regarding the ap- 
portionment of the liability against the insu- 
rance company. We will come to this ques- 
tion a little later. 

7. In M. O. P. No. 60 of 1967, the 
finding of the Tribunal below that the minor 
petitioner is entitled to a sum of Rs. 2,100/- 
towards. special damages is not challenged 
before us. The only dispute is regarding the 
general damages of Rs. 25,000/-. The con- 
tention on behalf of the appellants (owner of © 
the bus and the insurer thereof) is that the 
above sum fixed by the tribunal below as 
general damages is too very high. There- 
fore, the question is whether there is ground 
to reduce the above said sum of Rs. 25,000/- 
fixed by the Tribunal below. P. W. 1 was 
a civil Assistant Surgeon fa the General hos- 
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pital, Madras, who had examined minor Ravi, 
he having been admitted in that hospital soon 
after the accident. There were three inju- 
ties. The first was a lacerated wound, mus- 
cle deep, on the right arm. This is compa- 
Tatively a minor injury. The other two are 
serious. The injury described as No. 2 is an 
extensive lacerated wound over the right 
forearm and elbow, completely damaging 
and lacerating the muscles and fracturing 
the right humerus. Injury No. 3 is a lace- 
rated wound on the back of the- right writ, 
exposing the bone. There was no radiatory 
pulsation. The child was transferred to the 
orthopaedic department and he was in the 
hospital for over two weeks. P. W. 1 says 
that the right hand has been permanently 
disabled. - Photographs of this child are 
marked as Exs. A-10 to A-15. A look at 
those photographs which had been taken very 
much after the accident, shows that the child 
has practically lost that limb, though it has 
not been amputated. The forearm and the hand 
are completely deformed due to the injuries. 
The evidence shows that this child was sitting 
in the right side of the bus and when the 
bus turned turtle on its right side, the child 
had been thrown off and the right forearm 
and hand had been very seriously crushed. 
It is not seriously disputed that the child has 
practically lost this limb. The question is 
whether, under the above circumstances, the 
compensation of Rs. 25000 awarded by the 
Tribunal is so high that it calls for inter- 
ference by this court. 


8. In a case like this, under the head 
‘general damages’ compensation may have to 
be awarded taking into consideration (1) 
pain and suffering, both past and future. (2) 
loss of what are called amenities, i.e., the 
pleasures that make life tolerable for most 
people; (3) the chance of marriage becom- 
ing bleak; (4) loss of earnings, (5) the cost 
of the attention to the victim, if any, he will 
need during the rest of his life; and (6) the 
shortening of life due to the injury. But in 
this case the injury being to the right fore- 
arm and hand, it has not been claimed that 
due to this injury the child’s life has been 
shortened. Therefore this child would be 
entitled to claim compensation under the 
first five heads. It is always extremely dif- 
ficult to assess the quantum under the above 
heads. Birkett LJ observed in Bird vV. 
Chocking and Sons Ltd, 1961-2-TLR 1260— 

“The assessment of damages in cases of 
personal injuries is, perhaps, one of the most 
difficult tasks which a Judge has to perform. 
The task is so difficult because the ele- 
ments which must be considered in forming 
the assessments in any given case vary so 
infinitely from other cases that there can be 
no fixed and unalterable standard for assess- 
ing the amounts for those: particular ele- 
ments. Although there is no fixed and un- 
alterable standard, the courts have been mak- 
ing these assessments over many years, and 
I think that they do form some guide to the 
kind of figure which is appropriate to the 
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facts of any particular case, it being for the 
Judge, or for the appellate court ìf they are 
reviewing the matter, to consider the special 
facts in each case; for I agree ......... that 
one case cannot really be compared with 
another. The only thing that can be done is 
to show how other cases may be guide, when, 
therefore, a particular matter comes for re- 
view, one of the questions is, how does this 
accord with the general run of assessment 
made over the years in comparable cases?” 
Venkatadri, J., had to deal with a similar 
case in Ayesha Begum-v. Veerappan, 1966-1 
Mad LJ 374. That was a case where a girl 
aged 5 years had sustained a permanent in- 
jury in her pelvic bone which prevented free 
movement of her legs for all time to come. 
Considering the disfigurement caused to the 
child, the psychological reactions to the 
same, uncertain marriage prospects, difficulty 
of child bearing and all other circumstances, 


‘the learned Judge held that the claim of 


Rs. 15,000/- made on behalf of the child to- 
wards general damages was neither too low 
nor too high. The Tribunal below having 
awarded only a sum of Rs. 5,000/-, Venkata- 
dri. J., allowed the appeal filed on behalf 
of the abovesaid child and awarded com- 
pensation of Rs. 15,000/- towards general 
damages as claimed. In that judgment, Ven- 
katadri, J., has referred to a number of deci- 
sions of the Courts in England which speak 
of the difficulties in assessing the compen- 
sation payable in a case like this. The Tri- 
bunal below, after referring to the judg- 
ment of Venkatadri, J., in the above case, 
stated that in the case before Venkatadri, J., 
the child was a girl which need not work 
for earning a livelihood and it was not ex- 
pected to earn for the maintenance of others 
and that in the present case, the child being 
a boy and the future bread-winner of the 
family, the compensation of Rs. 25,000/- 
claimed cannot be considered to be too high: 

9. We consider that .the distinction 
drawn by the learned Tribunal between the 
present case and that before Venkatadri, J., 
is not right. In modern times, it is not cor- 
tect to assume that a girl is not expected 
to work for earning a livelihood, as stated 
by the Tribunal below and that only a boy 
would become the future bread-winner of 
the family. The injuries sustained by the 
victim in the present case, though fairly 
serious, in that the right forearm has been 
deformed, the same cannot be said to be at 
any rate more serious than the injuries sus- 
tained by ‘the girl in the case before Ven- 
katadri, J. There the child had sustained ‘a 
permanent injury in the pelvic bone which 
prevented free movement of her legs for all 
time to come. The permanent impediment 
of the pelvic bone is certainly a very serious 
matter, especially for a girl child. As the 
child has not been in a position to have 
free movement of her legs and the pelvic 
bone has been seriously affected and such 
impairment is a permanent one, it is quite 
likely that the child would not be in a posi- 
tion even to enjoy sex life. In any event, 
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we do not consider that the injury to the 
boy in the present case calls for more csm- 
pensation than that what has been awarded 
in the case of the girl before Venkatadri, J. 

16. The learned Counsel for the res- 
pondent referred to the decisions in Flin: v. 
Lovell, 1935-1 KB 354, Davis v. Powell 
Duffryn Associated Collieries Ltd., 1942 AC 
601 and Morey v. Wocdfield, 1963-3 All ER 
533, and contended that once the trial Jrdge 
assesses the compensation, the same sheuld 
not be varied by the appellate court urless 
the appellate court is convinced either that 
the trial Judge acted upon some wrong prin- 
ciple of Jaw, or that the amount awarded 
was so extremely high or so very smal as 
to make it, in the judgment of the appellate 
court, and entirely erroneous estimate of the 
damage to which petitioners are entitled. But 
it is clear that even the courts in Eng and 
do make a distinction between an assessment 
of damage made by a trial Judge and that 
made by jury. It has been pointed ow: in 
a number of cases that if the trial in which 
the compensation has been awarded is ty a 
Judge alone, an appeal is a rehearing of the 
case and accordingly the ccurt of appeal can 
vary the amount of damages awardec to 
what they consider is the proper amount. Of 
course, the assessment made ~- by the trial 
Judge is not to be interfered with lightly. 
Even so, the appellate court has to interfere 
if the sum awarded is out of line with the 
run of awards made in comparable cases. 
These principles are recognised by the ccuris 
of appeal-in England. In Charlesworth on 
Negligence 4th Edn. para 1260, the pos-tion 
is summed up thus— 


“On a trial by Judge alone, an appeal is 
a re-hearing of the case and accordingly the 
court of appeal can vary the amoun: of 
damages awarded to what they consider is 
the proper amount. The court has, Wow- 
ever, said: ‘Unless we come to the comclu- 
sion that the learned Judge took an ermne- 
ous view of the evidence as to the damage 
suffered by the plaintiff, or made some mis- 
take in giving weight to the evidence that 
ought not to have affected his mind, cr in 
leaving out of consideration something that 
ought to have affected his mind, we caught 
not to interfere. The appellate court will 
not interfere, unless the judge has made ‘a 
wholly erroneous estimate of the damage 
suffered,’ Although the court of appeai are 
slow to interfere with the award of a judge, 
they will do so more readily than in the case 
of the award of a jury, and in, particular they 
will interfere if the sum awarded is out of 
line with the run of awards made in com- 
parable cases in recent years. The tendency 
is towards a standardisation of damages. al- 
though it is recognised that exact standardi- 
sation is impossible and that the limits of 
variation are wide.” 


11. 
197f ACJ 144 (Mad), Maharajan, J., had to 
consider the measure of damages in respect 
of the death of an infant. In that case the 
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Tribunal below had awarded a sum of Rupes 
3,000/- for the loss of the life of the chilc. 
This was enhanced by the learned Judge to 
a sum of Rs. 5,000/- In doing so, the karz- 
ed Judge observed— 

“Yet another difficulty that besets the 
courts is this. Most appellate courts refuse 
to interfere with the quantum of compensa- 
tion awarded by the trial courts on the 
ground that the sum awarded is neither un- 
duly high nor unduly low. This principle of 
judicial neutrality has ‘resulted in a lack of 
uniformity in the decisions of the tzial 
Courts. In my experience, I have found that 
the compensation awarded for the deat: of 
an infant of the same age varies from Rupees 
1,000/- to Rs. 10,000/-, according to the dis- 
cretion of the Judge concerned. The range 
of variation between one trial Judge and ar- 
other in fixing the amount of compensation 
is almost whimsical and bewildering. ......... 
In the absence of statutory guidelines, 1 
think that for the purpose of securing uni- 
formity some workable formula should be 
evolved, which can be usefully followed dy 
the trial courts, after making marginal ad- 
justments in the light of the peculiar facts 


-of each individual case.” 


No doubt, these observations were. made in 
the case of death of an infant and -not in 
a-case of permanent injury te an infant. 
Even so, the principle that there should be 
certain amount of uniformity with regard to 
award of compensation would apply even to 
the present case. As already seen, Venkata- 
dri, J., held in Ayesha Begum v. Veerappa, 
1966-1 Mad LJ 374, that a compensation of 
Rs, 15,000/- in the case of injuries causing 
permanent infirmity of a child aged about 5 
years is neither too high nor too low. We 
think that in the present case also, the pro- 
per compensation payable is only Rupees 
15,000/- and not Rs. 25,000/-. 

. 12. There is no dispute that the in- 
jured boy (minor Ravi) is entitled to the sum 
of Rs. 2,100/- towards special damages as 
fixed by the tribunal below. Therefore, 
minor Ravi would in all be entitled to a 
total sum of Rs. 17,100/-. 


O nB The only other question is regard- 
ing the liability of the Insurance Company. 
On this point the tribunal below is not right. 
Under the provisions of the Motor Vehicles 
Act, before the amendment of 1959, indis- 
putably the liability of the Insurance Com- 
pany is limited to a sum of Rs. 2,000/- per 
passenger in a bus if the policy is one con- 
forming only to the provisions of the Motor 
Vehicles Act. That position is not disputed 
by any of the parties before us. The amend- 
ed provision, which has increased the liability 
of the Insurance Company, has no applica- 
tion to the present case as the accident oc- 
curred very much prior to the amendment 
and the claim itseif had been made much ear- 
lier to the amendment. Therefore, the liabi- 
lity of the Insurance Company would be 
only to the extent of Rs. 2,000/-, in the case 
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of each of the two -injured, viz, minor Ravi 
land Meyyappan. 

14. The result is, C. M. A. No. 159 
of 1968 filed by the owner of the bus is 
partly allowed, but C. M. A. 158 of 1968 
is dismissed. C. M. A. 330 of 1970 and 48 
of 1973 filed by the Insurance Company are 
partly allowed and it is directed that out of 
the sum of Rs. 17,100/- awarded to minor 
Ravi (petitioner in M. O. P. 60 of 1967), the 
3rd respondent Insurance Company is liable 
to pay only a sum of Rs. 2,000/- and the 
balance is payable by the owner -of the bus, 
ves the first respondent, and similarly in 

M. O. P. No. 61 of 1967, the Insurance Com- 
pany would be liable to pay only Rs. 2,000/- 
out of the total sum of Rs. 2,950/- awarded 
to Meyyappan, the petitioner in that case, 
and the balance of Rs. 950/- is to be borne 
by the first respondent, viz., the owner- of 
the bus. There would be no order as to 
„costs in any of these appeals.-, 

Order accordingly. 
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RAGHAVAN, J. 

Chimanlal B. Mehta, Appellant v. The 
Collector of Central Excise, Madras and 
others, Respondents. 

Writ popes Nos. 336 to “338 of 1967, 
D/- eck 

5 te: — (A) Sea Customs Act 
1878), oi 178-A —~ Reasonable belief 
Whether circumstances were sufficient to 


constitute reasonable belief that goods were 
smuggled goods — Unexplained possession of 


large quantity of Diamonds is sufficient to- 


found reasonable belief of smuggling. 


Brief Note: — (A) The Magistrate issu- 
ing a warrant should have reasonable belief 
that goods seized are smuggled goods. The 
Custom Authorities need not disclose to the 
accused the source of information on which 
a warrant is sought for, but they must have 
information on the basis of which the war- 
rant for seizure is obtained. Where large 
quantity of diamonds was seized from the 
premises of the accused and he failed to ex- 
plain the source from which. he obtained 


the same but admitted that he had no ac, 


counts, bills or vouchers for their purchase, 
the adjudicating officer was entitled to come 
to a .conclusion that the seizing of- 


ficer had reasonable belief that the goods | 


were smuggled goods, AIR 1962 SC 316 and 
AIR 1962 SC 1559 Followed. 

(Paras 14, 15) 
5 V. K. Thiruvenkatachari for Narayana- 
swami and P. G. Krishnadas for. Appellant 
K. Parasaran, for Respondents. 


"RAGHAVAN J.:— These three writ 
Appeals arise out of three connected writ 


LQ/AR/F258/73/MBR. 





` the Criminal Procedure 


` lampur in Gujarat 
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petitions Nosa 2193 of 1967, 2194 of 1967 
and 2195 of 1967. W. P. 2193 of 1967 is to 
quash the adjudication order of the Collec- 
tor of Central Excise, Madras, dated 2-9-1964 
confirmed by the appellate order of the Cen- 
tral Board of Excise and Customs,- New 
Delhi, dated 18-8-1566, and further confirmed 
in the Revision Petition by the Union of 
India, by its order dated 10-3-1967, confis- 
cating 2657 diamond pieces weighing 228.51 
carats -seized from the appellant’s premises 
on 23-8-1961, on the ground of ilegal im- 
portation in ‘contravention of’ Section 19 of 
the Sea Customs Act, 1878 read with Sec- 
tion 3 (2) of the Import and Export (Con- 
trol) Act 1947. W. P. 2194 of 1967 is filed 
to quash the searca warrant issued by the 
Chief Presidency Magistrate in his D. Dis 
5870/71 dated 23-8-1961 under Section. 96 of ` 
Code, authorising 
the search of the appellant’s premises No. 
99/102 N. S. C. Bose Road, Madras-1, by 
the Officers of the Collectorate of Central Ex- 
cise and W. P. 219% of 1967 is for the issue 
of writ of mandamus to direct return of the 
said 2657. diamond pieces seized from the ap- 
pellant’s premises fcrthwith to the petitioner. 


2. The appelant is a native of Pal- 
State settled down at 
Madras and carrying on business as a dealer 
in diamonds and cther precious stones for 
the last 38 years. On 23-8-1961, an Officer 
of the Customs (Préventive Section) of the 
Collector of Central Excise along with cer- 
tain other members of his staff went to the 
premises of the petitioner with a search war- 
rant from the Chief Presidency Magistrate, 
Madras, presumably issued on application 
filed on behalf of the Customs Collector, . 
stating that he believed that contraband 
. watches were secreted in the petitioner’s pre- 
mises, under Section 172 of the Sea Customs 
Act, 1878. The search was commenced at 
4 p. m. on 28-8-1961, and in. spite of a 
complete search carried out by the autho- 
tities they were rot able to secure any 
watches, for which they had obtained a search 
warrant. In the course of the search, the 
officers opened the iron safe and the steel 
almirah wherein certain leather pouches con- 
taining 30 paper packets containing in all 
2657 diamond pieces cut and polished weigh- 

ing 228 carats and £1 cents were found. 

3. The authcrities having found no 
contraband watches in tbe- premises. started 
interrogating the fetitioner regarding the 
same as also the. sources from which such 
large quantity of diamonds were secreted in 
the premises. - s 

4. The petitioner's case is that he 
was harassed till late in the night by_ inter- 
rogations and threats and further made. the 
petitioner sign a statement prepared by them 
stating that the petitioner did not have ac- 
counts showing the sources from which the 
diamond pieces were purchased, that the 
Superintendent of Central Excise, who re- 
corded the statement, required the inclusion 
in the statement, that it was made volunta- 
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rily and that the Officers treated the peti- 
tioner courteously, that the signature of the 
petitioner in the statement was witnessed by 
(1) Mahendra M. Shah and (2) Babulal -L.. 
Mehta, but that the signatures of Sri K S. 
Iyer would appear.to have bzen taken leter. 
The petitioner’s further case is that after ob- 
taining the said statement they called upoa 
petitioner to sign a mahazar which the De- 
puty Superintendent of Customs Prevertive 
{T. S. Jayaraman) prepared and obtained the 
signatures of three witnesses, viz, (1) Maken- 
dra M. Shah (2) Babulal L. Mehta and (3) 
Gitish Kumar C. Mehta and that the of- 
ficers left the premises at ebout 1 a.m. on 
24-8-1961, seizing the diamonds from the 
business premises, which is part of his resi- 
dence, that the petitioner contacted ext 
morning his advocate, Mr. Ratan of M/s. 
Jacob and Ratan who was present on the 
previous evening for sometimes and acqucint- 
ed him with what all happened in the pre- 
vious night, that his advocate obtained state- 
ments from the petitioner and the witnesses 
to the mahazar as-to what all happenec in 
the previous night and that his counsel ad- 
dressed a letter to the Collector stating the 
circumstances under which the petitiorer’s 
statement was extracted cn the previous 
night and further callirig upon him to: fur- 
nish the grounds of seizure in accordance 
with Section 181 of the Sea Customs Act. 
The petitioner also addressed a similar letter 
to the Collector of Customs repudiating the 
correctness of the statements recorded on the 
night of 23-8-1961 offering to produce the 
accounts, receipts etc, and explain the ~os- 
session of the diamond pieces seized if so 
Tequired by the Collector and that there was 
no response either to the advocate’s letter 
or to the petitioner’s letter. On 18-9-1961 
however, the petitioner received a show 
cause notice stating that the search was con- 
ducted on 23-8-1961, on suspicion that illi- 
citly imported foreign goods were kept in the 
premises, that the importation contravened 
the provisions of the Sea Customs Act and 
the Import and Export (Control) Act 1347, 
and that the search was conducted on the 
basis of the warrant issued by the Chief Pre- 
sidency Magistrate, Madras’ and that the 
goods seized were liable for confiscation A 
copy of the statement of the petitioner dzted 
23-8-1961, and that of the witnesses was also 
furnished. In the advocate’s letter dzted 
30-9-1961, the first respondent replied -hat 
the warrant was shown to the petitioner and 
that a copy of thesame could be -obtained 
from the Chief Presidency Magistrate, Mad- 
ras, that the search was not for watches 
alone, that the reasons for the seizure were 
already stated in the mahazar and the stow 
cause notice and that there is no need to 
furnish the grounds again. Whe petitionzr’s 
advocate immediately wrote back stating 
that the warrant was not shown to the peti- 


tioner and prayed for the reasons for the 
seizure under Section 181 of the Act. Atter 
prolonged correspondence a copy of the 
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statement dated 23-8-1961 was furnishec to 
the petitioner. The petitioner sent a reply 
to the show cause notice stating that his 
statement dated 23-8-1961,- which was ex- 
tracted from him under compulsion could 
not be acted upon and he further added an 
explanatory note as to the persons from 
whom he acquired the said diamonds and 
that he would produce all the persons men- 
tioned in the statement for examination. 
Meanwhile, the Collector of Central Excise 
would appear to have obtained sworn state- 
ments from the various persons from whom 
he obtained the diamonds and also a sworn 
statement from one K. S Iyer, a witness to 


the statement dated 23-8-1961. On 14-3- 
1963, the petitioner was given a personal 
hearing by the first respondent. In res- ' 


ponse to the directions of the first respon- 
dent, the petitioner produced his accounts on 
10-5-1963. The first respondent passed an | 
order dated 2-9-1964, holding that the dia- 

monds were seized in the rezsonable belief 
that they were smuggled, that the burden of 
proof shifted to the petitioner from whose 
premises the goods were seized, that the Of- 
ficer seizing the goods validly obtained the 
warrant as he had reasonable belief that 
smuggled goods had been secreted in the pre- 
mises in question and that tke goods were 
illegally imported into India without an Im- 
port Trade Control Lincence in contraven- 
tion of Section 19 of the Sea Customs Act 
read with Section 3(2) of the Import and 
Export Control] Act 1947 and that they are 
liable to be confiscated under Section 167 
(8) of the Sea Customs Act read with Sec- 
tion 3(3) of the Import and Export (Con- 
trol) Act 1947. The Collector, however, held 
that he did not impose any penalty on the 
petitioner with reference to Section 167 (3) 
and Sec. 167 (8) of the Act, as there is no 
conclusive evidence, that the petitioner was 
the person concerned in the offence. 


5. The petitioner filed an appeal 
against the order of the first respondent to 
the Central Board of Excise and Customs, 
pointing out the several irregularities in the 
order. The second respondent gave a hearing 
o the petitioner but the appeal was dismiss- 
ed. 


6. The petitioner filed a revision 
petition to the Ministry of Finance, Gov- 
ernment of India, New Delhi, on 19-12-1966 
and requested for a personal hearing and 
the Government refused to give a personal 
hearing by its order dated 10-5-1967 and 
dismissed the Revision Petition summarily. 
The petitioner has filed the above writ peti- 
tions on the following main grounds— 


(1) The entire proceeding of the first 
respondent from the stage of obtaining the 
warrant from the Magistrate, the conduct 
of the search and the seizure of the diamonds 
ate illegal and that there was lack 
of good faith on the part of the officers 
concerned and that the proceedings violated 
the principles of natural justice. 
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(2) The warrant of the Chief Presidency 
Magistrate merely mentioned that the autho- 
tities ad suspicion that the petitioner had 
Secreted contraband watches in his premises 
and the search was grounded only on suspi- 
cion. 


(3) The warrant obtained from the Chief 
Presidency’ Magistrate is not in accordance 
with Section 172 of the Sea Customs Act, 
as it was applied for by the first respondent 
merely on suspicion that the petitioner had 
secreted in his premises illicit goods of 
foreign origin and that there was no_ belief 
in the mind of the applicant for the issue 
of a warrant that dutiable or prohibited 
goods were secreted by the petitioner in the 
premises and that the search warrant was ob- 
tained not on any reasonable. or bona fide 
belief but on mere suspicion. 

(4) The officers cannot seize first and 
then assert that they believed that the goods 
are smuggled goods and the seizure of the 
diamonds being illegal and without jurisdic- 
tion, the burden of proof provided under 
Section 178-A is not attracted. 

7. In the counter affidavit filed on 
behalf of the respondents, the contentions 
that the entire proceedings from the stage 
of obtaining a warrant from the Magistrate 
till the passing of the final order of confi-. 
scation are illegal and violative of the prin- 
ciples of natural justice and not done in good 
faith were denied. The further contentions 
that the warrant of the Chief Presidency 
Magistrate was not made available for ins- 
pection or that the authorities harassed the 
petitioner taking ‘undue advantage of the 
mental condition of the petitioner and his 
wife when the search was conducted, were 
also denied. It was pointed out in the coun- 
ter affidavit that the writ petitioner took 
merely 76 days to file a list of persons from 
whom diamonds seized were alleged to have 
been purchased by him seeking to wriggle 
out of the situation. The respondents point- 
ed out thatthe impugned orders were valid- 
ly passed and no rules of natural justice 
were violated. i 


8. Before Kailasam J. two conten- 
tions were put forward viz, (1) the warrant 
issued by the Chief Presidency Magistrate 
under Section 172 of the Sea Customs Act 
1878, is not in accordance with law and that 
the seizure of the goods’ was without a rea- 
sonable belief and consequently the burden 
of proving that the goods were not smuggl- 
ed goods had not shifted to the petitioner 
and (2) The diamonds seized belonged to 
the petitioner and that they were purchased 
by him in the open market and that this plea 
of the petitioner vouched by accounts and 
receipts should have been accepted. 


9. The learned Judge rejected the 
plea of the petitioner that the diamonds seiz- 
ed were purchased by him from private par- 
ties, that the said purchases were not sup- 
ported by account books, vouchers, receipts 
etc, and that they were smuggled ones on 
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the admission contained in the petitioner’s 
voluntary statement. 

10. The learned Judge further found 
that the Magistrate in issuing the warrant 
was satisfied on the basis of information 
that dutiable goods were secreted in the pre- 
mises of the petitioner and that the burden 
shifted on to the petitioner, to establish that 
the goods seized were not smuggled dia- 
monds and that the petitioner failed to dis- 
charge the burden. In the result, the learn- 
ed Judge dismissed the writ petition. The 
petitioner has filed the above writ appeals 
to this Court. . 

11. Sti V. K. Thiruvenkatachari, the 
learned -Counsel for the appellant, contends 
(1) that the warrant issued by the Chief Pre- 
Sidency Magistrate, Madras, was based on 
Suspicion that illicitly imported foreign goods 
have been secreted in the petitioner’s premi- 
ses and that the warrant did not disclose 
that it was issued on information furnished 
by the Officer who. had reasonable belief that 
they are smuggled goods and that the peti- 
tioner was not informed on what information 
the warrant was obtained and cosequently 
the burden of proof under Section 178-A 
of the Act was wrongly thrown on the peti- 
tioner and (2) the statement dated 23-8-1961 
deposed by the petitioner before the Deputy 
Superintendent of Central Excise, Customs 
Preventive, Madras, and the mahazar pre- 
pared on the same night cannot be relied 
upon as they were prepared by the Deputy 
Superintendent of Central Excise, Customs 
Preventive (Sri T. S. Jayaraman), though 
signed ‘by the petitioner and that in the cir- 
cumstances it could not have been the state- 
ment of the petitioner. 

12. In dealing with -the first conten- 
tion, we may refer to the judgment of the 
Supreme Court in Collector of Customs, 
Madras v. Sampathu Chetty, AIR 1962 SC 
316 = (1962 (J) Cri LJ 364) where Raja- 
gopala Aiyangar, J., in reversing the judg- 
ment of this court reported in AIR 1959 
Mad 142 observed at pages 336 and 337 as 
follows:— 

“The other ground upon which the 
learned Judges upheld the respondent’s con- 
tention that the rule as to the burden of 
proof enunciated in Section 178-A was not 
attracted to the present case was based on 
the finding that the Customs officer who ef- 
fected the seizure did not, at the moment of 
the seizure, entertain a reasonable belief that 
the goods seized were smuggled. The learn- 
ed Solicitor General who contested the cor- 
rectness of this finding did not urge that the 
words in Section 178-A ‘in the reasonable be- 
lief that they are smuggled goods’ did not 
presrcibe a condition precedent to the appli- 
cability of that -provision which had to be 
satisfied before the provision could be in- 
voked against the affected party. As we 
have already pointed out, his further sub- 
mission was that such a reasonable belief 
must not only be entertained by the seizing 
officer and besides that the question whe- 
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ther the officer had done so or not, was 4 
matter which could objectively be determmn- 
ed by the adjudicating authority acting under 
Section 182. And these submissions he made 
as aids to his main contention that the bar- 
den of proof imposed was reasonable. We 
are pointing this out because before the learn- 
ed Judges of the High Court the argumant 
apparently advanced was that the test was 
the subjective belief of the seizing offcer 
which could only be disproved by the e-ta- 
blishment of circumstances in which no sich 
belief could ever honestly or reasonably be 
entertained based on the reference to the 
subjectivity of the officer’ in the judgment of 
this court in 1957 SCR 1110 = (AIR 1957 
SC 877). It was by approaching the prob.em 
even from this very narrow standpoint that 
the learned Judges reached a conclusion on 
this part of the case favourable to the ves- 
pondent. ......ecscceees Even taking the record 
of the detention in the mahazar prepared at 
the Central Station as ‘the seizure’ we do 
not agree with the learned Judges of the 
High Court that the seizing officer could not 
entertain a reasonable belief that the gold 
seized was smuggled. The reasonableness of 
the belief has to be judged by all the cir- 
cumstances appearing at that moment. In 
the present case, the quantity of gold in the 
possession of Nandgopal of the value of 
over one lakh of rupees was certainly a 
very relevant factor to be taken into ac- 
count and which could be considered in 
judging the matter. No doubt, such a gran- 
tity could be the subject of bona fide pur- 
chase in the course of normal trade, parti- 
cularly when the person in possession was 
the representative of a well-known firm of 
bullion dealers. But one would also mort- 
mally expect that the representative wculd 
have secured a bill or vovcher to evidence 
the purchase. In other words (1) it was not 
a case of a few trinkets of gold or small 
quantity purchased for domestic or perscnal 
use but a considerable amcunt for purpcses 
of business (2) the undelivered letter address- 
ed to Messrs. Mathurdas Gopalakrishnayya 
and Co., which admittedly had a bearing 
upon the purchase of gold in the possession 
of Nandgopal necessarily drew an amount of 
suspicion on the theory of a bona fide pur- 
chase. These circumstances, in our opinion, 
which were admittedly present at the moment 
when the gold was taken by the Custcms 
Officer at the Central Station did’ tend to 
raise a reasonable suspicion that the gold 
seized had been obtained iIl'citly and this 
was sufficient to constitute, in.the words of 
the statute, ‘a reasonable belief that the goads 
(gold) were smuggled’ ”. 

13. In the same volume we may re- 
fer to another decision — Pukhraj v. D.R. 
Kohli, AIR 1962 SC 1559, where 
Gajendragadkar J, as he then was, observed 
as follows:— 


“Now Section 178-A places the burcen 
of proof proving that the goods are rot 
smuggled goods on the person from whose 
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possession the said goods are seized, where 
it appears that the said goods are seized 
under the provisions of the Sea Customs Act 
in the reasonable belief that they are 
smuggled goods. Once it is shown that the 
goods were seized in the manner contem- 
plated by the first part of Section 178A, it 
would be for the appellant to prove that 
the goods were not smuggled goods and 
since it has been held by the Collector of 
Central Excise that the appellant had not 
discharged the onus imposed on him by Sec- 
tion 178-A, the statutory presumption . re- 
mained unrebutted and so, the goods must 
be dealt with on the basis that they are 
smuggled goods. As soon as we reach this 
conclusion, it follows that under Section 167 
(8) of the Sea Customs Act, the said goods 
are liable to confiscation. That is the view 
taken by the High Court when it rejected 
the appellant’s prayer for a writ quashing 
the order of confiscation passed by the Col- 
lector of Central Excise in respect of the 
gold in question, and we see no reason to in- 
terfere with it.” 

The learned ‘Judge further observed later as 
follows:— 


“The argument is that the question as 
to whether there was a reasonable belief or 
not is justiciable and since there is no mate- 
tial on the record to show that the belief 


could have been reasonable, the sta- 
tutory presumption cannot be raised. 
In our opinion, this argument is not 
well-founded. There are two broad 
features of the seizure which cannot 


be ignored. The first feature on which the 
officer relied is supplied by the quantity of 
gold in question. It was found that the ap- 
pellant was carrying on his person five 
Pieces of gold bullion weighing as much as 
290.6 tolas. This large quantity of gold 
valued at nearly Rs. 30000 itself justified a 
reasonable belief in the mind of the officer 
that the gold may be smuggled.” 


14. In the present case, the adjudi- 
cating officer had the entire material before 
him and he is entitled to come to a con- 
clusion that the seizing officer had reason- 
able belief that the goods are smuggled 
.goods. In coming to the factual conclusion 
the Officer has taken into account two cir- 
cumstances, viz., (1) seizure was of 2657 dia- 
mond pieces weighing 228 carats and 51 
cents, (2) the petitioner’s admission that he 
had no accounts, bills: or vouchers for the 
purchase of the diamonds at Zaveri Bazar 
Bombay and locally at Madras and that he 
was unable to account for the diamonds seiz- 
ed. Taking into account the large quantity 
of diamonds seized and his failure to ex- 
plain the source from which he obtained 
the same, his admission that he does not 
keep accounts or vouchers showing from 
whom the purchases had been made, we are 
of opinion that the order of the adjudicating 
officer is correct. The case falls squarely 
within the decision in Nathella’s case and 
Pukhraj’s case, referred to above. We are 
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further of opinion that the order rejecting 
the account books produced before the au- 
thorities long after the seizure is justified. 


15. It is no doubt true that the Ma- 
gistrate issuing a warrant should have reason- 
able belief that the goods seized are smug- 
gled goods. The authorities need not dis- 
close to the petitioner the source of infor- 

“mation on which a warrant is sought for, 
but they must have information on the basis 
of which the warrant for seizure is obtained. 
We are of opinion that in the instant case 
the warrant was issued by the Chief Presi- 
dency Magistrate on the basis of the infor- 
mation which the concerned officer had. Fur- 
ther the adjudicating officer rightly relied 
upon the’ large quantity of diamonds seized, 
viz., 2657 diamond pieces weighing 228.51 
carats, which was not accounted for. We 
are of opinion that on the facts and cir- 
cumstances of the case the view of Kaila- 
sam, J., is correct.. 


16. In the result, the writ appeals 
fail and are dismissed with costs. Counsel’s 
fee one set which we fix-at Rs, 250/-. 


Appeals dismissed. 
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Gouse Bi, Petitioner v. Salima Bi, Res- 
pondent. 

C. M. P. 8236 of 1973 in C. M. P. 719 
of 1972 in Appeal S. R. 81649 of 1970, DI- 
7-9-1973. . . 


Index Note: — (A) Civil P. C. (1908), 
Order 41, Rule 1 (1), (3) (as added in Mad- 
ras), Rule 5 (4) and Section 151 Sz Appeal 
filed beyond limitation — Application for 
condoning delay pending — Whether - stay 
can be granted. 


Brief Note: — (A) Even though an ap- 
peal is presented beyond the period of limi- 
tation and no order has been made on an. 
application to condone delay there is an ap- 
peal before the court in view of Order 41, 
Rule 1 and if an application for interim stay 
of an execution is made, the Court can 
_ grant the interim stay ex parte under O. 41, 
Rule 5 (4) even though an application for 
condoning delay is not decided. Order 41, 
Rule 1 (3) does not preclude the making of 
such interim order. Apart from Rule 5 (4) 
the court can pass an ex parte order of stay 
under Section 151. AIR 1932 PC 165; AIR 
1917 PC 179; (1913) ILR 40 Cal 955; AIR 
1942 Cal 488; AIR 1944 Mad 161, Rel. ‘on. 
C. M. P. 6420 of 1973 and AIR 1934 Mad 
303, Overruled; AIR 1917 PC 179; 1962 Ker 
‘ LY 681, Considered. (Paras 8, 9, 10) 
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Bayya Reddy v. Gopalarao 3 
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dra Nath Dey v. Suresh Chandra Dey 7 
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v. Madhusudan Sen _ 10 


K. Hariharan for P. S. Chinnappan, for 
Petitionér. 

VENKATARAMAN, J.:— The peti-- 
tioner herein, Gouse Bi, was the ist defen- 
dant in O. S. 703 of 1964 on the file of the 
City Civil Court, Madras.’ It was a suit for 
partition. A decree was passed on 8-9-1969, 
overruling a contention of hers that some 
property belonged to her absolutely as Mahar. 
She filed a memorandum of appeal to this 
court, but, since, it was. out of time; she 
filed a petition, CMP No. 719 of 1972, under 
Section 5 of the Limitation Act, to excuse 
the delay in filing the appeal. Pending dis- 
posal of CMP No. 719 of 1972, she has 
filed CMP No. 8236 of 1973 for stay of 
further proceedings in O. S. 703 of 1964 
on the file of the City Civil Court, Madras. 


2. So far as we are aware, till re- 
cently, the uniform practice of this court. has 
been to grant interim stay, if the court felt 
that it would be expedient to grant stay, and 
notice would be ordered of the interim stay 
along with the notice in the- application 
under Section 5 of the Limitation Act. But 
in a recent decision in C. M. P. No. 6420 
of 1973, Paul, J., has decided that till the 
delay is excused under Section 5 of the 
Limitation Act, the court cannot be ‘said to 
be seized of the apped! and that the court 
cannot pass any interlocutory orders. The 
office therefore returned the petition C. M. P. 
8236 of 1973, drawing the attention of the 
petitioner to the said decision of Paul, J., 
and asking her how in view of that decision 
the present petition is maintainable. The 
point has been argued before us by the 
petitioner’s learned Counsel Mr. Hariharan. 
He contends that the decision of Paul, J., is 
wrong and that this court has jurisdiction to 
grant stay if it thinks fit to do so on merits. 

3. As we observed, so far as we are 
aware, it had been the uniform practice of ~ 
this court, till the decision of Paul, J., to 
grant interim stay, if the court thought fit to 
do so. However, since Paul, J., has decided 
otherwise, it is necessary to go into the mat- 
ter fully. . 
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Paul, J., has relied cu the decision of 
the Travancore High Court in Ramayyan V. 
Ashtamoorthi Namboodri, 1962 Ker LI 500 
= (1962 Ker LJ 681), which is cited in Mul- 
Ja’s C. P. Code, under Order XLI, Rule 1, 
as authority for the following commentery— 


“It has been held thet when an avdpeal 
is presented out of time and a petition is 
filed for excusing the delay, no interlocutory 
orders can be passed until the petiticn is 
ordered and the appeal taken on file”. 
Paul, J., was not able to get at the dec sion. 
We have, however, been able to get the deci- 
sion. It is a decision of T. C. Raghavaa, J., 
in that case, the suit of the plaintiff was dis- 
missed for default. An application for res- 
toration was dismissed. The plaintiff fited a 
civil miscellaneous appeal against that and- 
he also filed a regular appeal against the dis- 
missal of the suit. Along with the rezular 
appeal he filed an application to excuse the 
delay in filing the appeal, and he also filed 
an application for injunction. The Détrict 
Judge granted the injunction. The deferdant 
appealed to the High Court. The lezrned 
Judge set aside the decision of the District 
Judge, pointing out that the District Judge 
had overlooked the provisions of sub-rule (3) 
of Order XLI, Rule 1, which was in forze in 
Travancore from June 1959, That provision 
had been inserted in Madras even in 1921 
vide Fort St. George Gazette, dated 15-2- 
1921, Part II, page 362. It is necessary to 
quote it in full— 


“When an appeal is presented after the 
period of limitation prescribed therefcr, it 
shall be accompanied by a petition supported 
by affidavit setting forth the facts on which 
the appellant relies to satisfy the court that 
he had sufficient cause for not preferring the 
appeal within such period, and the court shall 
not proceed to deal with the appeal in any 
way (otherwise than by dismissing it either 
under Rule 11 of this Ordez or on the ground 
that it is not satisfied as to the sufficcency 
of the reason for extending the period of 
limitation) until notice has been given tc the 
respondent and his objections, if any, tc the 
court acting under the provisions of Sec- 
tion 5 of Act IX of 1908 have been heard.” 
T. C. Raghavan, J., says that. if the court 
does not dismiss the appeal under Order XLI, 
Rule 11, or on the ground that there is no 
ground for excusing the delay, it cannot deal 
with the -appeal in any manner till after 
notice has been given to ‘the respordert of 
the application under Section 5 of the Limi- 
tation Act and his objections ihereon have 
been heard. On such reasoning Raghavam, J., 
has held that the court has no power to ssue 
any interlocutory order till the petition under 
Section 5 of the Limitation Act is allowed. 
He has sought support for this view irom 
the decision of Madhavan Nair, J., in Bayya 
Reddi v. Gopalarao, AIR 1934 Mad 303. In 
that case, the plaintiff obtained a decrees in 
the court of the District Munsif in 1923 It 
was confirmed in appeal by the District 
Court on 20-4-1925. The judgment-debtor 


- holder then filed 
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preferred ah appeal to the High Court, out 
of time. His application to excuse the delay 
was dismissed on 5-3-1926. On that day the 
second appeal sought to be preferred was 
also dismissed in consequence. The decree- 
an execution petition on 
6-9-1928. The judgment-debtor contended 
that the execution petition was out of time. 
The relevant statutory provision was Arti- 
cle 182 of the First Schedule to the Limita- 
tion Act, 1908, which provided a period of 
three years as follows-—— 


(Venkataraman J.) 


Period of Time from which period 
Limitation begins to run 
Three years 1. The date of the decree or 


order, or 


2. (where there has been an 
appeal) the date of the 
final decree or order of. 
the appellate Court or 
the withdrawal of the ap- 
peal. 


The contention of the judgment-debtor was 
that the appeal which was relevant was the 
appeal to’ the District Court, that the decree 
holder had to file the execution petition with- 


‘in three years from 20-4-1925 and that conse- 


quently the execution petition was out of 
time. The decree-holder, however, contend- 
ed that he was entitled to take as the starting 
point 5-3-1926. The question therefore be- 
fore the learned Judge was whether there 
had been an appeal to the High Court. The 
learned Judge answered it in the negative. 
His main reason was that, whatever might 
have been the position before sub-rule (3) 
was added as a result of the decision of the 
Privy Council in Krishnasami Pani Kondar 
v. Ramaswami Chettiar, ILR 41 Mad 412 = 
(AIR 1917 PC 179) the position after the rule 
was enacted was clear that there could not 
be said to be any appeal at all till the delay 
in filing the appeal was excused. 

4. In the case before the Privy Coun- ~ 
cil, which went up from this Court, a single 
Judge of this court had, in accordance with 
the existing practice, excused the delay ex 
parte. Notice went thereafter of the appeal 
and at the hearing of the appeal and ob- 
jection was taken that the appeal was out of 
time. This Court held that the appeal was 
out of time and dismissed the appeal. Their 
Lordships of the Privy Counci observed:— 


“The authorities, moreover, show that 
this practice is not peculiar to Madras, and 
in the circumstances, their Lordships hold 
that ‘the Division Bench had jurisdiction to 
reconsider the sufficiency of the cause shown, 
and to do this at the hearing of the appeal. 


But, while this procedure may have the 
sanction of usage, it is manifestly open to 
grave objection. It may, as in this case, lead 
to needless expenditure of money and an un- 
profitable waste of time, and thus create 
elements of considerable embarrassment when 
the court comes to decide on tha question of 
delay. Their Lordships therefore desire to im- 
press on the courts in India the urgent expedi- 
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ency of adopting in place of this practice a 
procedure which will secure at the stage of 
admission, the final determination (after due 
notice to all parties) of any question of limi- 
tation affecting the competence of the ap- 
peal.” 


It was as a resuit of the above decision that 
sub-rule (3) was introduced in Madras, and 
a similar rule was introduced in Kerala in 
1959, Madhavan Nair, J., took the view that 
in view of sub-rule (3) the appeal could not 
be admitted without the delay being excused 
and that, if the appeal was not admitted, 
there could be said to be no appeal within 
the meaning of Article 182 (2) of the Limi- 
tation Act, 1908. 

5. Before proceeding further, it is ne- 
cessary to quote Order XLI Rule 5: i 


“5 (1) An appeal shall not operate’ as 
a stay of proceedings under a decree or 
order appealed from, except so far as the 
appellate court may order, nor shall execu- 
tion of a decree be stayed by reason only 
of an appeal having been preferred from the 
decree; but the appellate court may for suffi- 
cient cause order stay of execution of such 
decree and may, when the appeal is against 
a preliminary decree, stay the making of a 
final decree in pursuance of the preliminary 
decree or the execution of such final decree, 
if already made. i 


(2) Where an application is made for 
stay of execution of an appellate decree be- 
fore the expiration of the time allowed for 
appealing therefrom, the court which passed 
the decree may on sufficient cause being 
shown order the execution to be stayed. 

(3) No order for stay of execntion shall 
be made under sub-rule (1) or sub-rule (2) 
unless the court making it is satisfied— 


(a) that substantial loss may result to the 


party applying for stay of execution unless 


the order is made; 


(b) that the application has been made 
without unreasonable delay; and 


(c) that security has been given by the 
applicant for the due performance of such 
decree or order as may ultimately be binding 
upon him. 

(4) Notwithstanding anything contained 
in sub-rule (3), the court may make an ex 
parte order for stay of execution pending 
the hearing of the application”. 


6. Now taken Order XLI, Rule 5 by 
itself, it is prima facie clear that the appel- 
late court may order stay of execution of the 
decree sought to be appealed from and may 
make an ex parte order of stay. There is 
no doubt that this is the appellate court in 
this case. Two questions therefore arise: {i) 
Whether it can be said that there has been 
no appeal at all, according to the view of 


“Madhavan Nair J. and Paul, J., till the ap- 


plication for excusing the delay under Sec- 
tion 5 of the Limitation Act is allowed: and 
(ii) even if there could be said to be an 
appeal the moment a memorandum of ap- 
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peal is filed irrespective of the fact that the 
appeal has been filed out of time, does 
Order XLI, Rule 1 (3) preclude the appel- 
late court from making an ex parte order 
of stay of execution of the decree sought 
to be appealed from. To put it differently, 
can it be said that, in makiùg an ex parte 
order of stay, the appellate court`is dealing 
with the appeal in any way otherwise than 
by dismissing it under Order XLL Rule 11 
or on the ground that it is not satisfied as 
to the sufficiency of the reason for extend- 
ing the period of limitation. 

7. On the first question, it is rele- 
vant to note that Order XLI, Rule 1 (1) 
starts by saying ‘Every appeal shall be pre- 
ferred in the form of a memorandum sign- 
ed by the appellant or his pleader’, and sub- 
tule (3) itself opens by saying, “When an 
appeal is presented after the period of limi- 
‘ation prescribed therefor”. These provisions 
thus make it clear that, merely because a 
memorandum of appeal is presented after the 
period of limitation prescribed therefor, it 
does not cease to be an appeal. In fact, sub- 
tule (3) itself recognises that it is an appeal, 
because it is on this footing it says “and the 
court shall not proceed to deal with the ap- 
peal in any way (otherwise than by dismiss- 
ing it)”. Thus it is clear from the provi- 
sions of Order XLI, Rule 1 itself that the 
moment a memorandum of appeal has been 
presented, though out of time, there is an ap- 
peal. This position has also been made clear 
by the decision of the Privy Council in 
Narendranath Dey v. Sureshchander Dey, 
ILR 60 Cal 1 = (AIR 1932 PC 165). In 
that case, there was a mortgage suit in 
which the learned Subordinate Judge deliver- 
ed judgment on 24-6-1920. The decree was 
drawn up on 2-8-1920, but properly dated as. 
24th June. On 27th August, 1920, the dec- 
ree-holder, Madan Mohan, presented an ap- 
plication to the High Court purporting to be 
an appeal from the ‘order’ of the Subordinate 
Judge of 24th June, 1920, and alleging, what 
was clearly untrue, that no decree had been 
drawn up. ‘The appeal, though irregular in 
form as not being an appeal against the dec- 
Tee of the Subordinate Judge and being in- 
sufficiently stamped for that purpose, was ad- 
mitted and heard in due course by the 
Bench. The appeal was eventually dismissed 
en the ground of irregularity and upon 
merits. The dismissal was embodied in a 
decree of the High Court dated 24-8-1922. 
An execution petition was presented by the 
parties entitled under the decree for execu- 
tion sale of the mortgaged properties. It was 
opposed by some of the judgment-debtors on 
the ground of limitation. The question was 
whether there was an appeal to the High 
Court, within the meaning of Article 182 of 
the Limitation Act. The Subordinate Judge 
held that the petition was not time-barred. 
But the High Court took the opposite view 
and gave three reasons, the first of which 
was that ‘Madan Mohan’s application of 
27-8-1920 was by reason of its irregularity, 
not an appeal at all. Their Lordships of 
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the Privy Council, differing from the High 
Court, held— 

“In their Lordships’ opinion there 5 no 
force in the first of these contentions. There 
is no definition of appeal in the C. P. Code, 
but their Lordships have no doubt that any 
application by a party to an appellate court, 
asking it to set aside or revise a decision of 
a Subordinate Court is an appeal withir the 
ordinary acceptation of the term, and that 
it is no less an appeal because it is irresular 
or incompetent. 
mitted and was heard in due course, and a 
decree was made upon it”. 


8. In the same way, in our opinion, 
particularly having regard to the wording of 
Order XLI, Rule 1, as pointed out already 
there is an appeal to this court, even. though 
it has not been presented in time and it 
might even turn out eventually that the ap- 
plication for excusing the delay is no: al- 
lowed. Madhavan Nair, J., expressed the 
view that the decision of the Privy Council 
did not apply to the facts of the case before 
him. With respect, we differ. 


9, Now we come to the second ques- 
tion, whether Order XLI, Rule 1 (3) forbids 
us to pass an ex parte order of stay. In ans- 
wering the question we must remember at 
the outset how in some cases the very pur- 
pose of the appeal may be frustrated and in- 
justice may result if such an ex parte crder 
is not passed. Quite often, particularly, in 
these days, when it is difficult to get accom- 
modation in trains or even in buses and 
there is even strike in the railways and bus 
transports, a party may not be able to come 
to Madras and file an appeal in time and 
the chances are that the application for ex- 
cusing the delay would be allowed. Bu, in 
the meantime, if the appellant’s house is >ull- 
ed down as a result of the lower court’s dec- 
Tee, irreparable harm would be caused to 
him and it would be no consolation to him 
to. be told that he would be given restitrtion 

‘in money, if his appeal is eventually alow- 
ed. It is easy to imagine other such ins- 
tances of substantial loss within the meaning 
of Order XLI, Rule 5 or irreparable farm 
to the appellant. Yet, on the reasoning of 
Paul, J.. the court would be powerless to pass 
any order and prevent such substantial loss 
or irreparable harm. It is no use saying that 
hard cases make bad law. because such ins- 
tances of substantial loss or ‘irreparable karm 
are quite common and likely to happen cften 
if the decree is not stayed. Further, that 
maxim would have application only if the 
law is unequivocal, but where, as in this case, 
Order XLI, Rule 5 enables the court to pass 
an ex parte order of’ stay, end the inte-ests 
of justice do require it, we should not zon- 
strue Order XLI, Rule 1 (3) so as to make 
the provisions of Order XLI, Rule (5) a 
dead letter, and so as to result in injustice. 
It is possible to give an interpretation waich 
would reconcile both Order XLI, Rule 1 (3) 
and Order XLI, Rule 5, namely. that when 
the court passes an ex parte order of stay, 
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it does- not deal with the appeal in any 
manner, but is merely maintaining the status 
quo. It must be remembered that the rea- 
son for the introduction of Order XLI, 
Rule 1 (3) was the decision of the Privy 
Council in ILR 41 Mad 412 = (AIR 1917 
PC 179), which again shows that the reason 
why their Lordships suggested that the ques- 
tion of excusing the delay should be dispos- 
ed of first was only to prevent needless ex- 
penditure of printing records or typing 
voluminous records and engaging counsel 
paying heavy fees, which would be unneces- 
sary if the delay were not to be excused. This 
being the object underlying the introduction 
of the rule, we need not extend it so as to 
throttle the exercise of the power of the ap- 
pellate court under Order XLI rule 5. 


10. We are finally of the opinion 
that Order XLI rule 5 itself enables us to 
pass an ex parte order of stay; but if neces- 
sary, we are prepared to sav that we can 
exercise the power of stay by virtue of our 
inherent powers under Section 151 C. P. C. 
The principle in these cases has been en- 


‘unciated in several cases, and it is sufficient 


to refer to some of them. In Nandakishore 
Singh v. Ramgolam Sahu, (1913) ILR 40 Cal 
955, it was held by that eminent Judge, - 
Mookerjee J. that the High Court, in exer- 
cise of its inherent powers, could make an 
order of stay of proceedings in execution 
of its decree in view of an application by 
the judgment-debtor to the Judicial Com- 
mittee for special leave to appeal to His 
Majesty in Council, though the case was not 
expressly covered by the rules. The learned 
Judge pointed out that, if the proposed ap- 
plication for special leave was granted by 
the Judicial Committee, the High Court 
would be competent to stay the proceedings 
under the authority of the decision of the 
Privy Council. He proceeded to observe— 


“The Court, therefore, ought now to act 
in aid of possible order of stay that may 
hereafter have to be made. If the contrary 
view is taken, what is the result? Assume that 
the present application for stay is refused, 
and the decree-holder permitted to sell the 
mortgaged properties; the application for 
special leave is granted by the Judicial Com- 
mittee and an application then made to this 
court by the judgment-debtors for stay of ` 
proceedings. Are we to say that our action 
has already been paralysed, that we are 
powerless to grant relief and that the appli- 
cation is infructuous? I am strongly of 
opinion, after most anxious consideration of 
the subject, that the court should not tolerate 
such a result, and, as I have shown, the 
position may be avoided by the recognition 
of sound judicial principles. ............ It is 
fairly obvious that, if the contention of the 
decree-holders were to prevail, the gravest 
injustice might be done to litigants, An ap- 
plication to the Judicial Committee for spe- 
cial leave to appeal to His Mejesty in Coun- 
cil must necessarily take time; distance can- 
not be annihilated, and time must be occu- 
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pied, in spite of the utmost expedition, in 
the preparation and transmission of papers 
if meanwhile his properties are allow- 
ed to be sold up by the decree-holders on the 
theory that this court is powerless to inter- 
fere, not only may an application. for stay 
after the grant of the special leave, as con- 
templated by the Judicial Committee in Nitya- 
“moni Dasi v. Madhusudan Sen, (1911) ILR 
38 Cal 335 (PC), become infructuous, but 
the appeal admitted by special leave of their 
Lordships of-the Judicial Committee may 
turn out to be wholly illusory and ineffec- 
tual. It cannot seriously be maintained that 
the grant of a stay in any way: throws doubt 
on the decree or weakens its effect; the stay 
is granted on the principle that the parties 
should, if the circumstances justify the ad- 
option of such a course, be retained in sta- 
tus quo till the validity of the decree has 
been tested in the court of ultimate appeal. 
The exercise of the inherent power of the 
court should thus be widened to aid the ad- 
ministration of justice and not unduly res- 
tricted so as to cause needless hardship to 
litigants and a possible failure of justice”. 
__ Holmwood, J.,. was not prepared to 
differ on the ‘general principles, theugh he 
. Stated that in that particular case the use of 
the inherent power would be an abuse of the 
process of the court. 

. Ww As applied to the present case, 
the observations might be translated thus. 
. If this court were to excuse ‘the delay then 
it would become clothed with power to stay 
execution, if necessary on suitable terms. 
The grant of stay at this stage. is only in 
aid of-a possible order of stay that may 
hereafter have to be madé. Another aspect 
is that, if such an order is not made, irre- 
parable harm: might be caused to the appel- 
ant, ; $ 


12. The same principle was ‘reiterated 
by another. Bench of the Calcutta High Court 
in Ramendra Narayan Roy v. Bibhabati 


aa 45 Cal WN 1023 = (AIR 1942 Cal. 


13. - There is also a décision of Kup- 
.puswami Ayyar, J., in Ankalureddi v. Chinna 
Ankalureddi, 1943-2 Mad LJ 557 = (AIR 
1944 Mad 161), that the power of stay can 
be exercised under Section 151, irrespective 
of Order XLI, Rule 5. There was an ex 
parte preliminary decree on a mortgage suit. 
“Whe defendant’s application under Order IX, 
Rule. 13 to set aside the ex parte decree was 
dismissed. He filed an appeal against 
that order, and an application for interim 
stay of the passing of the final decree. Order 
XLI, rule 5 did not in terms apply, but the 
learned Judge held that he could exercise 


the powers under Section 151, Civil Pro- . 
> cedure Code. 


We need hardly make it clear 
that by the exercise of -such inherent powers 
under Section 151, Civil Procedure Code 
We are not in any way- dealing with the ap- 
peal itself and are not therefore contraven- 

-ing in any way the specific provisions of 
Order XLI, Rule 1 (3), Civil Procedure Code. 
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14. We therefore hold that we have 
jurisdiction to grant an ex parte order of 
stay under Order XLI, Rule 5, and, if neces- ` 
sary, under Section 151 of the Civil Proce- 
dure Code. ; 
Petition allowed. | 
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B. Bhoormal Tirupati, Appellant v. The 
Additional Collector of Customs, Custom 
House, Madras, Respondent. 

Writ’ Appeal No. 155 of 1973, D/- 22-8- 
1973, against order of Ramaprasada Rao, J. 
in W. P. No. 801 of 1971, DJ- 23-2-1973. 

Index Note: — (A) Customs Act (1962), 
Sections 153, 124 — Service of notice — 
What is. (X-Ref:— General Clauses Act 
(1897), Section 27). 


Brief Note: — (A) Section 153 requires 
that a notice shall be served by sending it by 
registered. post to the person for whom it is 
intended. It does not require that effective 
service should be effected on the person re- 
ceiving it. Read with Section 27 of the 
General Clauses Act it becomes clear that 
when a document to be served is sent by 
registered post to the proper address with 
pre-paid postage its service is deemed to be 
effected at the time at which the letter would 
be delivered in the ordinary course of post, 
unless the. contrary ‘is proved. : 


Where a notice under Section 124 of the 
Act was.sent within six months by a properly 
addressed pre-paid registered letter and it was 
returned with the endorsement ‘left’ it > was 
held that the endorsement was not sufficient 
to: prove the contrary and the notice was 
deemed to have been effectively served within 
six months as required by Section 124 of 


the Act. © i ; (Para 3) 
- K. Srinivasan, for Appellant. © 
KAILASAM, J.:— The petitioner in 


the writ petition is the appellant before us. 
He filed a petition praying that the High 
Court will be pleased to issue a writ of cer- 
tiorari calling. for the records of the res- 
pondent, Additional Collector of Customs, 
Custom House, Madras, dated 28-11-1970 in 


`O. S. 583 of 68 R. D. imposing a personal 


penalty of Rs. 15,000/- under Section 112 of 
the Customs ‘Act’ 1962, and to quash the said 
order. The petition was dismissed by Rama- 
prasada Rao, J., holding that the order pass- 
ed by the Customs Authorities was proper 
and in accordance with law and the decision 
arrived at by them has to be sustained. 


2. Mr. K. Srinivasan, learned Coun- 
sel for the appellant, questioned the correct- 
ness of the order of the learned Judge main- 
ly on the ground that the requirement of 
Sections 110 (2) and 124 of the Customs Act 
has not been complied with. His plea is 
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that the goods were seized on 14-11-1968 
and a notice which was attempted to be 
served on the appellant could not be served 
on 8-5-1969 as he had left the premises and 
later the notice of seizure was served on the 
appellant’s Counsel on 3-10-1969. It was 
„pleaded that as no notice of intention to ize 
the goods was served on the appellant with- 
in six’ months from the date of seizure as 
required by law, the entire proceedings are 
void. Section 110 (2) of the Customs Act 
provides that where any goods: are se.zed 
under sub-sec. (1) of Sec. 110 and no nctice 
in respect thereof is given under clause (a of 
Section 124 within six months of the seizure 
of the goods, the goods shall be returned to 
the person from whose possession they were 
seized. In this connection it is not necessary 


1974 


to refer to the proviso as rio such notice ex- ` 


tending the period was given as contemplated 
in the proviso. Section 124 (a) states that 
no order confiscating goods or imposing any 
penalty on any person shall be made uader 
this Chapter unless the owner of the goods 
or such person is given a notice in writing 
informing him of the grounds on which -t is 
proposed to confiscate the goods or to impose 
a penalty. Thus it will be seen from S. 11C (2) 
and S. 124 (a) that a notice in writing infcrm- 

.. ing the appellant of the grounds on waich 
it is proposed to confiscate- the goods o7 to 
impose a penalty should be given within 
six months from the date oi seizure of the 
goods. In this case on behelf of the Customs 
authorities the notice sent by registered 
post and returned with the endorsement teft 
on 13-5-1969, which is admittedly within six 
months, is relied on, while on behalf -of the 
appellant it is stated that this notice with 
the endorsement ‘left? is not proper service 
and therefore could not be relied on. 


3. The only point that arises is Whe- 
ther the service by registered post effe sted 
on 13-5-1969, which was returned with the 
endorsement ‘left’, is sufficient notice. sec- 
tion 153 of the Act states that ‘any order or 
decision passed. or any summons or nctice 
issued under the Customs Act, shall be sərv- 
ed (a) by tendering the order, decision, sım- 
mons or notice or sending it by registered 
post to the person for whom it is intemied 
or to his agent; sub-sec. (b) of S. 153 reed 
not be referred to as it does not arise in 
this case. A notice had been sent by re- 
gistered post duly addressed to the apvel- 
lant. The section requires that notice saall 
be served by sending it by registered posi to 
the person for whom it is intended. The 
section does not require thet effective ser- 
vice should be effected by the appellant re- 
ceiving it. This position is made clear by 
refcrence to Section 27 of the General Cau- 
ses Act, which states that where any Central 
Act requires any document to be served by 
post, then, unless a different intention ap- 
pears, the service shall be deemed to be 
effected by properly addressing pre-pajing 
and posting by registered post, a letter con- 
taining the document, and unless the cent- 
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rary is proved; to have been effected at the 
time at which the letter would be delivered 
in the ordinary course of. post. The normal 
presumption; unless the contrary is proved, 
is that the service shall be deemed to have 
been’ properly effected when a letter is pro- 
perly addressed, pre-paid and posted by re- 
gistered post. That the notic was sent to 
proper address, pre-paid and posted by re- 
gistered post is not under dispute. No other 
attempt has been made to prove the cont- 


‘rary. The endorsement ‘left’ is not sufficient 


to prove the contrary. Apart from it, a 
Teading of the section indicates that the 
proof to the contrary can only be limited 
to proving that the service had not been: ef- 
fected at the time at which the letter would 
be delivered in the ordinary course of post. 
We find no difficulty in coming to the con- 
clusion that there has been proper service of 
notice. The writ petition was rightly dismiss- 
ed. This appeal fails and it is dismissed. 


Appeal dismissed. 
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The Madras State Wakf Board, Madras, 
Appellant v. Khazi Mohideen Sheriff, Res- 
pondent. 7 


Letters Patent Appeal Nc. 80 of 1968, 
DJ- 17-7-1973, against order -of Alagiriswami, 
J., in S. A. No. 788 of 1963, D/- 20-4-1967. 


Index Note: — (A) Wakf Act (1954), 
Sectioms 3 (1) and 66-C — Grant by non- 
Muskm for kazi-service (Mushrut-al-khidmat) 
in mosque — Is it ‘wakf?’ under Section 3 (i)? 
No — 
(X-Ref:— Interpretation of Statutes). 


i Brief Note: — (A) Main part of Sec- 
tion 3 (1), defining ‘wakf’, makes it clear 
that the dedication should be by a Muslim 
only; Clauses (i) to (iii) in the inclusive de- 
finition contained in the latter part of the 
section cannot be dissociated with the main 
part and it cannot be contended that require- 
ment of grantor being Muslim does not apply 
to the inclusive part of the definition. Hence 
grant for Mushrut-al-khidmat, though fall- 
ing in the purposes mentioned in Section 3 (1) 
cannot be ‘wakf’ if the donor is not a mus- 
lim. Addition of Section 66-C, by amend- 
ment, to cover certain grants by non-Mus- 
lims itself shows that unless a grant by non- 
Muslim comes within the four corners of 
Section 66-C it is not a ‘wakf’. Grant for 
Siig pia service is mushrut-al-khid- 
at but it does not fall within Sectio. -C. 
1966-1 Mad LJ 379, Overruled. TAPE 
(Paras 4 to 7 
Index Note:— (B) Wakf Act (Central 
Act 29 of 1954), Section 3 (1) — Person as- 
serting a dedication to be “wakf” under — 
Must he prove it to be made by a Muslim? 
es oe eet 
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Yes— (X-Ref:— Evidence — Burden of proof 
regeraing wakf). 

rief Note: — (B) It was contended in 
Letters Patent Appeal filed by the Wakf 
Board that the initial burden was on the 
plaintiff who had challenged the notification 
under Section 5 regarding suit-property to be 
wakf property and hence he must prove that 
the grantor was a non-Muslim and that grant 


in question could not be wakf under Sec- 


tion 3 (1). 

Held: That the notification under Sec- 
tion 5 is not preceded by any quasi-judicial 
enquiry but only by a preliminary survey by 
the Commissioner and Section 6 which refers 
to filing of civil suits makes it clear that 
decision of the Civil Court shall be final. 
The Act nowhere states that the decision of 
the Commissioner or the Wakf Board shall 
be final subject to the decision of a Civil 
Court simply for the reason that no prior 
enquiry is contemplated. Therefore, it is the 
Wakf-Board, which wants to establish that 
the property is wakf, who should primarily 
discharge the instant burden i.e., prove that 


the grantor was a Muslim. AIR 1967 SC 
256, Distinguished. (Para 3) 
Cages Referred: Chrenological Paras 


AIR 1967 SC 256 = (1966) Supp SCR 436, 
Mahant Shri Srinivas Ramanuj Das v. 
Suryanarayandas 


1966-1 Mad LJ 379 = 79 Mad LW 293, 
Syed Anwar Batcha Sahib v. Jamia Masjid 
Mosque 6 

M. A. Sattar Sayeed, for Appeliant. 


N. S. RAMASWAML J.:— This Letiers 
Patent Appeal is against the judgment of 
Alagiriswami, J., who allowed the second ap- 
peal. The appellant before us is the Madras 
State Wakf Board, who was the defendant in 
the suit. The Board published under Sec- 
ticn 5 of the Wakf Act, Ceritral Act 29 of 
1954, a Notification in the Fort St. George 
Gazette, stating that the property in dispute 
is a wakf. The plaintiff filed the suit out 
of which this appeal has arisen for a decla- 
ration of his title to the suit property and 
for a permanent injunction restraining 
the defendant from taking any action 
in pursuance of the publication of the above 
said notification. The question was, whether 
the property was a wakf. According to the 
plaintiff, the property had been granted by 
a non-Muslim for the support of Kazi ser- 
vice and his case is that it would not be a 
wakf as defined in the Wakf Act. On the 
contrary, the case of the defendant-appeliant 
has been that the property is a wakf. The 
learned Counsel for the appellant seeks to 
support such a conclusion on two grounds, 
namely, that firstly the grant had been made 
by a Muslim and secondly even if it is not 
a grant made by a Muslim, it came under 
the definition contained in Section 66-C of 
the Wakf Act. Alagiriswami, J., who heard 
the second appeal, came to the conclusion 
that as there had been no evidence as to 
who made the grant, it was possible that the 
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grant might have been made by a non-Mus- 
lim and therefore the property would not 
come under the definition of the word ‘wakf’ 
contained in Section 3 (1) of the ‘Act. He 
further came to the conclusion that the grant 
was made for Kazi service and that is not 
one coming under anyone of the clauses in 
Section 66-C of the Act. The view of the 
learned Judge is that for a wakf, as defined 
in Section 3 (A), the grant ought to have 
been made by a Muslim and if the grant is 
made by a non-Muslim it would be wakf 
only if it comes under anyone of the 
clauses of Section 66-C of the Act. ‘Kazi 
service’ is not one contemplated by Sec- 
tion 66-C of the Act. Therefore, the learn- 
ed Judge heid that the property is not wakf 
and the plaintiff is entitled to a decree as 
prayed for. 

2. There can be no serious dispute 
that the property had been granted, whether 
it be by a Muslim or a non-Muslim, only 
for Kazi service. Extracts from Inam fair 
register as well as a copy of the inam title 


deed have been filed. In the extracts 
from the Inam Fair Register, it is 
specifically mentioned that the — grant 
was for Kazi service. In the copy of 


the inam title deed, the genuineness of which 
is not in dispute, it is specificatly mentioned 
that the grant was for kazi service. In the 
very notification made by the Board, the 
grant is described as one for Kazi service. 
The notification is as follows:— 

“Kazi service inam Paramathi pious, reli- 

gious and charitable and mushrut-al-khidmat. 
For rendering Kazi service in the Mosque 
300, 008.31.” 
The learned Counsel for the appellant, how- 
ever, contends that in the extracts from the 
Inam Fair Register, there is some reference 
that the inam was for Masjid and therefore 
it must be held that the grant was to the 
mosque. No doubt in Ex. A-2, in one of the 
columns, namely, column 15, it is stated: 

“In Fasli 1230 Mahajid Inam Ji Mo- 

hammad Amir.” 
As Alagiriswami, J., has rightly pointed out 
this description in column 15 is rather con- 
fusing. The entries in the other columns in 
the extracts of inam fair register made it 
quite clear that the grant was for kazi ser- 
vice. It has been described as Kazi service 
inam. As stated earlier, even the inam title 
deed, a copy of which is available, describes 
the inam as kazi service inam. It may be 
that Kazi service is attached to a particular 
mosque. But that does not mean that the 
grant itself is to the Mosque. We have no 
hesitation in accepting the conclusion of 
Alagiriswami, J., that the grant was for kazi 
service. 

3. Another question of fact raised is 
as to whether the grant has been made by 
a Muslim or a non-Muslim. Really there is 
no evidence on record either way. The plain- 
tif as P. W. 1 stated in the witness box 
that the grant had been made by a Hindu 
ruler. But that statement cannot be accepted 
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as evidence and that is a statement of oaly 
his case and nothing more. ” ) 
himself had to concede in cross-examinafion 
that he did not know who was the gramor, 
whether the grantor was a Muslim or a mn- 
Muslim. No documentary evidence had been 
placed either by the plaintiff or by the de- 
fendant in order to find out who the gan- 
tor was. Due to complete lack of evidence 
regarding this aspect, th burden of proof 
becomes important. Alagiriswami, J., has 
held that the defendant, namely the Bcard 
has to prove that the grant was made by a 
muslim, if it wants to support its case “hat 
the property is wakf on the ground tha: it 
has been granted by a Musiim. The leamed 
Counsel for the defendant contends that the 
Board having made an enquiry and held -hat 
the property is wakf in consequence of which 
a notification to that effect was publishec in 
the Fort St. George Gazette when the phin- 
tiff questioned that notification, the in tial 
burden to prove that the property is nct 
wakf is on him. The contention is tha: if 
the plaintiff wants to support his case -hat 
the property is not wakf on the ground -hat 
the grant had been made by a non-Mus‘im, 
the initial burden is on him to prove such 
a case. In this connection, the learned Ccun- 
sel for the defendant invited our attention to 
Mahant Sri Srinivasa Ramanujadas v. Sucya- 
narayandas, AIR 1967 SC 256. That wes a 
case under the Orissa Hindu Relig ous 
Endowments Act. Under Section 64 of -hat 
Act, if any dispute arises as to whether an 
institution is a math or tempie or whether a 
temple is an excepted temple or not, suca a 
dispute has to be decided by the Commis- 
sioner under that Act. The said section fur- 
ther provided that any person affected by a 
decision of the Commissioner may within 


one year, Institute a suit in a Civil Cour: to, 


modify or set aside such decision and 
subject to the result of such suit, the o-der 
of the Commissioner shall be final. The 
learned Counsel contends that Sections 4 and 
5 of the Wakf Act are on par with Sectior 64 
of the Orissa Hindu Religicus Endowments 
Act and once the Wakf Board causes a roti- 
fication: to be published, it must be held chat 
` there has been a quasi-judicial finding regard- 
ing the character of the property. The learn- 
ed counsel contends that under such circam- 
stances, the initial burden is on the plairtiff, 
who institutes the suit in a Civil Cour: to 
show that the property is not wakf. How- 
ever, we ate unable to agree with this con- 
tention. The decision contemplated usder 
Section 64 of the Orissa High Court Eeli- 
gious Endowments Act is certainly a qvasi- 
judicial decision. That section contemphtes 
an enquiry to be made by the Commissicner 
and it further says that subject to the result 
of a suit which might be instituted ia a 
Civil Court, the order of the Commissicner 
shall be final. But as far as the Wakf Act 
jis concerned, there is no provision for the 
Wakf Board to make any enquiry regarcing 


the character of the property. Whe very 
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The plairtift ` 


_@, Gi) or Gii) in the latter part of the sec- 
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heading of Chapter II of the Act and the 
caption to Section 4 makes it clear that the 
Commissioner or the Board is not making 
any enquiry to determine the character of 
the property. The Commissioner makes only 
a preliminary survey regarding wakfs and a 
publication of the list of wakfs is made 
under Section 5. Section 6 which refers to 
filing of civil suits makes it clear that the 
decision of the Civil Court shall be final. Jt 
is nowhere stated that any decision of either 
the Commissioner or the Wakf Board shall 
be final subject to the decisicn by a Civil 
Court for the simple reason that neither the 
Commissioner nor the Wakf Board makes 
any decision after an enquiry regarding the 
character of the property. As already stat- 
ed, only survey is made and a list of wakfs 
is published. This is only an administrative 
act and not a quasi-judicial act. Therefore, 
it is the defendant-Board which wants to 
establish that the property is wakf should 
shoulder the burden of proof initially. As 
there is no evidence on either side, the con- 
clusion of the learned Judge that it has not 
been proved that the grant had been made 
by a Muslim has to be accepted as correct. 
Therefore, we have to proceed on the foot- 
ing that the grant might have been by a 
non-Muslim and it was for Kazi service. 

4. Now, we have to examine, on the 
above finding, whether the property would 
be wakf. Section 3 (1) of the Wakf Act 
defines the word ‘wakf’ as follows:— 


“Wakf. means the permanent dedica- 
tion by a person professing Islam of any 
moveable or immovable property `for any 
-purpose recognised: by the Muslim law as 
pious, religious or charitable and includes (i) 
a wakf by user; (ii) grants (including mush- 
rut-ul-khidmat) for any purpose recognised by 
the Muslim law as pious, religious or chari- ` 
table; and (ii) a wakf-alal-aulad to the ex- 
tent to which the property is dedicated for 
any purpose recognised by Muslim law as 
pious, religious or charitable”. 

The question is whether a grant made by a 
non-Muslim, whatever be the purpose for 
which the grant is made, would come undez| 
the above definition. We are quite clear tha: 
it would not. The main part of the defining 
section makes it clear that the dedication 
should be by a Muslim. Only then it could 
be wakf. The contention on behalf of the 
defendant-appellant is that in the latter part 
of the section which contains the inclusive 
definition, there is no reference to the grant 
being made either by a Muslim or by a non- 
Muslim and therefore the grant made for 
any of the purposes mentioned in clauses 

















tion does not necessarily be one made by a 
Muslim to make a wakf. We are unable to 
agree with this contention. The inclusive 
definition contained in the latter part of the 
section cannot go beyond the terms of the 
first part, which is the main part of the 
section. In the first part, it is clearly stated 
that the dedication should be by a perso 
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professing Islam. That is oneof the quali- 
fication for making a dedication a wakf. The 
second qualification, in order to make a dedi- 
cation, a wakf, is that it should be for any 
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wakfs. But for this ‘section which applies the 
Act to certain grants made by non-Muslims, 
no dedication made by a non-Muslim would 
be part of wakf property. 


purpose recognised by the Muslim law as. 


pious, religious or charitable. Whis second 
qualification is in general terms. When comes 
the inclusive definition. It specifies certain 
items. But there can be no doubt that the 
items mentioned in clauses (i) to Gii) in the 
latter part of the section which gives the 
inclusive definition should come within the 
general clause in the first part of the sec- 
tion which, as already stated, refers to the 
purpose of the dedication as one recognised 
by the Muslim law as pious, religious or 
charitable. It is not possible to dissociate 
the three clauses in the inclusive definition in 
the latter part of the section from the first 
part of the section itself. 


5. Under the Madras Wakf (Supple- 
mentary) Act, 1961, Madras Act 19 of 1961, 
the term ‘wakf? as defined by the Ceniral 
Act was amended. Section 2 of the Madras 
Act is as follows— 


“The term ‘wakf’ defined in clause (1) 
of Section 3 of the Wakf Act, 1954 (Central 
Act 29 of 1954) (hereinafter referred to as 
the said Act), shall include all property given 
or endowed by any person professing any 
religion other than Islam for the support of — 
. (i) mosque, idgahs, imambaras, dargahs, khan- 
gahs or miaqbaras; (ii) graveyards of per- 
sons professing Islam; and (iii) choultries for, 
or musafarikhanas for, the benefit of persons 
professing Islam; and the term ‘wakf’ defined 
in the clause aforesaid shall include any per- 
son aforesaid”. ; 

This amėndment introduced by the above 
Madras -Act has since been incorporated in 


the Central Act by the Central Act 34 of. 
of Section 66-C. `` 


1964 by the introduction 
The said Section 66-C, is as follows:— 


“Application of the Act to proper- 
ties given or donated by persons not pro- 
fessing Islam for support of certain wakfs — 
Notwithstanding anything contained in this 
Act where any movable or immovable pro- 
perty has been given or donated by any 
person not professing Islam for the support 
of. a wakf being (a) a mosque, idgath, 
imambara, dargah khangah or a maqhara; 
(b) a Muslim graveyard; (c) a choultry or a 
musafarkhana, then such property shall be 
deemed to be comprised in that Wakf and. 
be dealt with in the same manner as the 
wakf in which it is so comprised”. 
The very introduction of this section, name- 
ly, Section 66-C would go to show that un- 
less a grant made by a non-Muslim comes 
under any one of the clauses mentioned in 
that section, it would not be wakf. In other 
words, a dedication made by a non-Muslim, 
leven if it is for the purposes contemplated 
under Secticn 3 (1) of the Central Act, it 
would not be wakf. As already noted, Sec- 
tion 66-C says that the Act is being applied 
to properties given or donated by- persons 
not professing Islam for support of certain 


6. The learned Counsel for the defen- 
dant-appellant relies upon Syed Anwar 
Batcha Sahib v. Jamia Masjid Mosque, 1966-1 
Mad LJ 379, which is a decision rendered 
by one of us. No doubt the observations 
contained in that judgment support the con- 
tention of the learned Counsel for the appel- 
lant, that even 'if the dedication is made by 
a non-Muslim for Kazi service, it would be 
wakf. But in that case, the definition of the 
word, ‘wakf’ as contained in Section 3 (1) of 
the Act, had not been considered along with 
Section 66-C of the Act. That decision has 
proceeded on the footing that the definition 
of the word ‘wakf’ had been amended so as 
to include all dedications by non-muslims as 
well. But, as already stated, the amendment 
of the definition of the word ‘wakf’ was by 
the Madras Act 19 of 1961 and that hasj- 
now been incorporated in Section 66-C of the 
Central Act. That means all the dedications 
by a non-Muslim, even if the purpose of 
dedication is one contemplated under Sec- 
tion 3 (1) of the Act would not be wakf; 
and a dedication by a non-Muslim can be 
wakf only if it comes within the four corners 
of Section 66-C. Whether the present dedi- 
cation comes under Section 66-C is another 
question which we would consider presently. 
We want to make it clear that in order to 
treat the property as wakf, as defined in Sec- 
tion 3 (1) of the Act, one of the pre-requisites 
is that the grant ought to have been made 
by a person professing Islam. 


a ii Now, the question is, whether the 
property can be brought under the provision 
of Section 66-C. As already noticed, under 
Section 66-C, the grant should be for the 
support of a wakf as described in clauses (a) 
to (c) in that section, A plain meaning of 
Section 66-C indicates that it does, not con- 
template a non-Muslim creating a wakf him- 
self. He can donate property to an already 
existing wakf and that too if the wakf is one 
coming under any of the three clauses men- 
tioned .in that section. As we have already 
said, the grant in this case is for Kazi ser- 
vice. Kazi service which would be a mush- 
tut-ul-khidmat is not one of the wakfs men- 
tioned in any one ofthe three clauses in 
Section 66-C. That is why the learned Coun- 
sel for the defendant-appellant had been-.try- 
ing to establish that the grant was to a mos- 
que. If really the grant was to a mos- 
que, there would be no difficulty in holding 
that the property is wakf, because under Sec- 
tion 66-C, a non-muslim can dedicate pro- 
perty for the support of a mosque and such 
dedication shall: be deemed to be-wakf. As 
we are clear that the dedication in this case 
is not to a mosque but only to Kazi service 
to be done in a mosque, we agree with the 
conclusion of Alagiriswami, J., that this does 
not come under Section 66-C either. 
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g. The Letters Patent Appeal iails 
and it is dismissed. As the plaintiff-respon- 
dent is not represented, there will be no 
order as to costs. 

Appeal dismis.ed. 
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Sabarianandam Nadar Martarulapsan 
Nadar, Appellant v. Chellachami Nadechi 
and another, -Respondents. 


Letters Patent Appeal No. 2 of 1968, DJ- 
9-7-1973, against judgment and decree of 
Alagiriswami, J., in S. A. Na. 356 of 1£63, 
D/- 28-11-1967. : 

Index Note:— (A) Provincial Insolvency 
Act (1920), Section 56 — Abandonment of 
Insolvency — Property reverts to the insol- 
vent. ` 
, Brief Note:— (A) On the adjudicafon 
of the insolvent, his property vests in the 
Receiver, but the vesting is only for the gur- 
poses of administration of the estate and 
for meeting the claims of the creditors of 
the insolvent. Where the Offcial Receiver 
makes a report to the Insolvency Court tiat 
the insolvent is not possessed of any pro- 
perty and that therefore the insolvency pro- 
ceedings may be closed and the Court re- 
cords the report and no steps are taken by 
any one in the Insolvency Court, the in:ol- 
vency proceedings may be regarded as hav- 
ing been abandoned and the property reverts 
to the insolvent. No specific order of re- 
vesting is necessary. A court auction pur- 


chaser of the property therefore gets a gcod - 


title to the property. 


(Paras 9, 10, 11) 

Index Note:— (B) Provincial Insoly:ny 
Act (1920), Section 59 — Property vested in 
official Receiver -sold in Court auction in 
execution of a money decree — Sale is 1ot 
a nullity — It can be challenged only by 
the Official Receiver and not by third per- 


son. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1973 Mad 362 = (1972) 2 Mad LJ. 

571, Janammal v. Ranganathan 10 


AIR 1961 Andh Pra ‘219 = (1961) 1 Ardh 
WR 92, Sarvarayudu v. Kondalarayudu 


AIR 1957 SC 344 = 1957 SCR 1, Fruit end 
Vegetable Merchants Union v. Delhi 
provement Trust F 12 

AIR 1954 Mad 604 = 1953-2 Mad LJ 756, 
(FB), Subbaiah v. Ramasami 12 

AIR 1946 Mad 371 = 1946-1 Mad LJ 275, 
Vigiarangam v. Narayanappa 10 

AIR 1939 Mad 273 = 1939-2 Mad LJ 1045, 
Subbamma v. Gadamsetti Surappa Co. 

10, 11 
T. R. Ramachandran, for Appellant; R. 

Gopalaswami Iyengar and M. Srinivasan for 

Respondents. 

N. S. RAMASWAMI, J.:— This Letters 

Patent appeal is against the judgment of Ala- 
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giriswami, J., allowing S. A. Ne. 356 of 
1963. The suit out of which this appeal 


has arisen, is one for declaration of title and 
for redemption. The suit prop2rty originally 
belonged to a tarwad by name Tnelukkada 
Parakkavilakathu Veetu tarwad. The Karna- 
van of that tarwad had created two othis on 
one’ and the same date, namely, 9..8-1099 
M. E. corresponding to 1924, under Exs. A-1 
and A-2 respectively over portions of the suit 
property in favour of two third parties by 
name Mathavan Pillai and Umayamma. 


2. Kumara Pillai was a junio: men- 
ver of the said tarwad. There was 1 parti- 
tion of the tarwad properties under Ex, A-3, 
dated 21-3-1104 M E. (1928) and the suit 
property fell to the share of the above 
Kumara Pillai. The present plaintiffs father 
was one of the creditors of the said Kumara 
Pillai and he filed a suit in O. S., 1721. 
of 1103 for recovery of money and the suit 
property was attached. Ex. A. 4 shows that 
the said attachment was on 2-4-1104 M.E. A 
few days after this attachment, the said 
Kumara Pillai presented an insolvency peti- 
tion and ultimately he was adjudged insol- 
vent. The presentation of the petition was 
on 8-4-1104 (ME) as seen from Ex. B-6, and 
the adjudication was on 14-11-1104 (ME) as 
seen from Exhibit B-7. Later, the 
Official Receiver made a report to 
the insolvency court. that there were no assets 
of the insolvent to be administered, that no 
further proceedings need be taken, and that 
the proceedings might be closed. The insol- 
vency court recorded this repor:. after which 
for all practical purposes the insolvenvy pro- 
ceedings had been terminated. 


3. In pursuance of the decree obtain- 
ed in O. S. 1721 of 1103, the equity of re- 
demption, which had been attached earlier, 
was brought to sale and the pleintiff’s father, 
who was the decree-holder himself, purchased 
the same on 8-8-1117 (ME) (1942), as evi- 
denced by Ex. A-5. Symbolical delivery of 
the equity of redemption wes effected in 
favour of the plaintiff’s father on 17-11-1119 
(1944), as evidenced by Ex. A-6. The plain- 
tiff who succeeded to the interest of his father, 
is now claiming redemption of the two othis 
under Exs. A-1 and A-2. 


4. The defendant has been implead- 
ed as the party who is in possession of the 
property as othidar. Though the two othis 
were in favour of the Mathavan Pillai and 
Umayamma, as stated earlier, the defendant 
has taken the documents, namely Exs. B-3 
and B-4, both dated 30-1-1119 (1943), from 
the above othidars under which the rights 
2 the othidars have passed to the defen- 
ant. 


5. The defence to the suit raised by 
the defendant is two-fold. The first is that 
he is not merely in the shoes of the original 
othidars, but he has acquired the equity of 
redemption itself through a sale transaction 
which occurred even prior to the attachment 
of the said right in the money suit brought 


- and, on that 


a 
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by the plaintiff’s father. Kumara Pillai, the 
junior member of the tarwad, purported to 
sell the suit property to his own wife by 
name Kartyayani under Ex. B1 dated 12-2- 
1103 (1928). This is even prior to the parti- 
tion of the tarwad properties ufder Ex. A. 3. 
As already seen, after the above said parti- 
tion, the plaintiffs father attached the equity 
of redemption, as evidenced by Ex. A. 4 
dated 2-4-1104 (M. E.). The sale in favour 
of Kartyayani by Kumara Pillai was prior 
to the above said attachment. After 
Kartyayani’s death, her daughter has execut- 
ed a sale of the property under Ex. B 2 
dated 29-9-1118 (1943) in favour of the de- 
fendant. It is by virtue of this document 
the defendant claims title to the equity of 
redemption and it is after the above sale 
he got the rights of the Othidars transferred 
to him under Exs. B-3 and B.4. Thus, ac- 
cording to the defendant, the rights of the 
mortgagor and that of the mortgagee have 
merged and he has become the full owner 
of the property. He contends, therefore, 
that the plaintiff has no right of redemption, 
as claimed in the suit. : 


6. The second line of defence is that 
the court sale in favour of the plaintiff’s 
father was during pendency of the insolvency 
proceedings, and, therefore, the Court sale 
is not valid. The contention of the defen- 
dant is that, under Ex. A-5; no title passed 
to the plaintiff’s father in respect of the equi- 
ty of redemption and, therefore, the plain- 
tiff has no case. 


7. Regarding the question as to whe- 
ther the defendant acquired title to the 
equity of redemption by virtue of Exs. Bl 
and B 2, the finding is that Ex. B 1 is not 
supported by consideration and the said 
document had been created by Kumara Pil- 
lai only to screen the property from his 


creditors, and the effect of the finding is ` 


that there was no intention to pass title to 
Kartyayani under that document. There is 
also the further finding that, Kumara Pil- 
lai being a junior member of the tarwad, he 
had no alienable interest in any portion of 
‘thé tarwad properties prior to the partition 
score also, under Ex, B 1, 
Kartyayani did not get any title. Regarding 
the other question, it has been found that 
the insolvency proceedings had been aban- 
doned even prior to the court sale in favour 
of the plaintiff’s father and, therefore, the 
various provisions of the Provincial Insol- 
vency Act would not bar the plaintiff's 


father from getting title in the court sale. 
8. Mr. Padmanabhan, the learned 
counsel for the defendant-appellant, con- 


tends before us that the finding of the learn- 
ed Judge who heard the second appeal re- 
garding the right of Kumara Pillai as a 
junior member of the tarwad in conveying 
title in the property to his wife Kartyayani 
under Ex B 1 requires reconsideration. His 
main contention is that, even though a junior 
member is not entitled to alienate any por- 
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tion of tarwad property, such alienation can 
be questioned only by the other members of 
the tarwad and the same cannot be chal- 
lenged by third parties like the plaintiff. 
However, we are of the opinion that we 
need not go into this question at all. For 
we are satisfied that, even otherwise, Kumara 
Pillai did not get any title to the property. 
Besides the question whether Kumara Pillai 
as a junior member of the tarwad can con- 
vey good title to his wife Kartyayani, there 
is the further question whether Kumara Pil- 
Jai ever intended to convey title in the pro- 
perty under Ex. B 1 to his wife Kartyayani. 
The finding of the courts below, confirmed 
by Alagiriswami J., who heard the second 
appeal, is that Ex. B 1 the sale by Kumara 
Pillai in favour of his wife Kartyayani is 
not supported by consideration, that it had 
been executed by him only to screen the pro- 
perty from hjs creditors, and that, therefore, 
the document is invalid. As we understand 
the finding, the view of the courts below 
as well as that of Alagiriswami J. is that 
Kumara Pillai never intended to convey title 
in the property to his wife. We do not find 
any material to differ from the above view, 
considering the circumstances of the case. 
Therefore the defendant (Appellant before 
us) cannot succeed in defeating the plaintiff 
in his claim for redemption on the ground 
that his (defendant’s) predecessor-in-title had 
purchased. the equity of redemption even 
prior to the attachment of the same. in the 
money suit. 


9%. The only remaining question, 
therefore, is what is the effect of the insol- 
vency proceedings on the court sale in favour 
of the plaintiff’s father. As already noted, 
the sale was in the year 1942 (1117 ME). 


(Ramaswami J.) 


. The insolvency proceedings had been started 


in the year 1928 and the adjudication was in 
the year 1929. In 1930(1106 ME) the Off- 
cial Receiver made a report to the Insol- 
vency Court stating that the insolvent was 
not possessed of any assets and, therefore, no 
further proceedings need be taken. This re- 
port was recorded by the Insolvency Court. 
What is the effect of this report and the 
recording of the same by the insolvency, is 
the question. | : 


16. Alagiriswami, J., who heard the 
second appeal, after referring to Sarvara- 
vudu v. Kondalarayudu, AIR 1961 Andh 
Pra 219, has observed that, if the Official 
Receiver closes or abandons administaration 
and no. creditor opposes such a course, the 
vesting order must be deemed to have work- 
ed itself out and the residue of the estate 
would: revert to the insolvent even without 
a specific order. revesting it. Mr. Padma- 
nabhan, the learned Counsel for the defen- 
dant-appellant, refers to two decisions in 
Vijiyarangam ov. Narayanappa, AIR 1946 
Mad 371 and Janammal v. Ranganathan, 
1972-2 Mad LJ 571 = (AIR 1973 Mad 362) 
and contends that the mere fact that the 
Official Receiver has reported that there were 
no assets and no further proceedings need be 
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taken. does not mean that there was. anml- 
ment of the adjudication, and that there is 
no provision in the Provincial Insolvemcy 
Act, under which it can be ‘said that ihe 
property which originally vested in the Cfii- 
cial Receiver would revert to the insolvent 
on the Official Receiver merely making a Te- 
port as mentioned above. But the two deci- 
sions relied on by the learned Counsel are 
distinguishable on facts. Those are ceses 
where there was only inaction on the par 
of the Official Receiver. But here is a case 
where the Official Receiver makes a report 
that no further proceedings need be taxen 
and the Insolvency Court puts its seal to sach 
a report by recording the same. It is char 
‘that this is not a case where there is cnly 
inaction on the part of the Official Receiver. 
In. Bonthala Subbamma v. Gananasetti Su- 
rappa Co., 1938-2 Mad LJ 1045 = (AIR 
1939 Mad 273), the .Official Receiver had re- 
ported that -final dividends had been declar- 
ed. But there was neither unconditional dis- 
charge of the insolvent nor was the cebt 
fully satisfied. There was no order of an- 
nulment or re-vesting of the property in the 
insolvent. Even so, it was held that the in- 
solvency proceedings should be deemed to 
have come to a close and, in spite of the 


fact that there was no formal order of re - 


vesting of:the property in the insolvent, the 
insolvent could. convey good title. We are 


of the opinion, that this case would squa-ely - 


apply to the facts of the present case. No 
doubt-in that case, final dividends had teen 
declared which is absent in the present case. 
But, as we noted earlier, in this case the Of- 
ficial Receiver reported that there were no 
assets at all belonging to ihe insolvent and 
that, therefore, no further proceedings reed 
be taken. The fact that no dividends had 
been declared in this case, does not make 
any difference regarding the point urder 
consideration. In both the cases, the Court 
has approved the report of the Official Re- 
ceiver which was to the effect that the in- 
solvency proceedings may be closed. I. is 
significant to note that, even in the atove 
reported case, there was no discharge of the 
insolvent. : 


11. It is not in dispute that, cfter 
1930 when the Official Receiver made the 
report as in Ex. A. 12, no one thought of 
taking any step or proceeding in the Irsol- 
vency Court. The circumstances do indicate 
that the insolvency proceedings had teen 
abandoned, because all the parties procsed- 
ed on the footing that there was no property 
available for being distributed among the 
creditors. Under such circumstances, the 
principle laid down in 1938-2-Mad LJ 1045 
= (AIR 1939 Mad 273), would squarely ap- 
ply to the facts of the present case. 

12. There is also the further question 
as to whether it is open fo the defendanz to 
challenge the court sale uncer Ex. A. 5. 
Assuming that the insolvency proceedings 
had not been abandoned, that adjudication 
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continued and that thereby the property con- 
tinued to vest in the Official Receiver, the 
question is who can challenge the court 
sale. In the Fruit and Vegetable Merchants 
Union v. Improvement Trust, Delhi, AIR 
1957 SC 344, 353, the scope of vesting of 
property in the Official Receiver is pointed 
out in the following words— 


“That the word ‘vest’ is a word of vari- 
able import is shown by provisions -of 
Indian statutes also. For example, Section 
56 of the Provincial Insolvency Act (5 of 
1920) empowers the court at the time of the 
making the order of adjudication or there- 
after to appoint a receiver for the property- 
of the insolvent and further provides that 
‘such property shall thereupon vest in such 
receiver.’ The property vests in the receiver 
for the purpose of administering the estate 
of the insolvent for the payment of his debts 
after realising his assets. The property of 
the insolvent vests in the receiver not for all 
purposes but only for the purpose of the 
Insolvency Act and the receiver has nc in- 
terest of ‘his own in the property.” 


- .In Subbaiah v. Ramasami, AIR 1954 
Mad 604 at p. 618, it is observed— 


“Insolvency does not) operate as civil 
death. The insolvent’s property vests in 
the Official Receiver for the purpose of ad- 
ministering the estate and for meeting the 
claim of the creditors. The Act does not 


_ affect the capacity of the insolvent to enter 


into contracts and ctherwise deal with the. 
property. He is in the position of a person 
who has alienated all his property or other- 
wise lost it. But his position cannot be 
equated to that of a minor or a lunatic. He 
can be sued with or without the leave of 
the court, as the case may be and in that 
suit he can properly represent himself. But 
any decree that might be obtained by him 
would not bind the Official Receiver in 
whom his entire properties vest. If the pro- 
perties vested in the Official Receiver are 
sold as if they were the properties of the 
insolvent, the sale would be valid and the 
judgment debtor cannot question the validity 
of the sale. Such a sale would be 
analogous to a sale of. the property of a 
third party as if it was the property of the 
judgment debtor. The sale cannot be held 
z a a nullity or one made without juris- 

Ction. i 


.In the present case, the defendant who rte- 


presents the judgment debtor is the person 
who challenges the court sale on the ground 
that, on the date of the court sale, the pro- 
perty had vested in the Official Receiver. 

13. We are quite clear that it is not 
open to the defendant to so challenge the 
court sale. It is for the Official Receiver 
to challenge the same. The plaintiff as re- 
presenting the court auction purchaser is en- 
titled to have redemption of the othies. The 
conclusion of Alagiriswami J. on this point 
is correct. : 
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14. The Letters Patent 
fails and is dismissed with costs. 


Appeal dismissed. 


Appeal 


AIR 1974 MADRAS 232 (V 61 C 73) 
K. VEERASWAMI, C. J. AND 
RAGHAVAN, J. 


K. M. Adam Appellant v. . Gopala- 
krishnan, Respondent. : : vee: 


Second Appeal No. 819 of 1969, DJ- 9-. 


7-1973, against decree of City Civil Court 
Madras in A. S. No. -145 of 1968. 
Index Note:— (A) Hindu Adoptions and 


` Maintenance Act (1956), Section 20 (1) and 


> 


(2) — Illegitimate minor son of Mohamma- 
dan by Hindu concubine — Right to claim 
maintenance from father. 


Brief Note:— (A) The obligation under 
sub-sec. (1) arises by reason of. the status of 
the person, whether the child is legitimate 
or not and whether a Hindu or not. But 
sub-sec. (2) looks at the matter from the 
point of view of the child itself, and if the 
child is a Hindu, irrespective of whether the 
father or the mother is a Hindu, it is en- 
titled to claim maintenance against him or 
her. There are no words in sub-sec. (2) to 
Suggest that a Hindu. legitimate or illegiti- 
mate child can claim maintenance under sub- 
sec. '(2) only against a Hindu father or 
mother. The object of the Act is to amend 
and codify the law relating to adoption and 
maintenance among Hindus, and, considering 
the various provisions it has made and the 
changes, it is clear that it could not be the 


intention of the Act that a Hindu minor. 


child would be ‘left without the right- to 
maintenance against a Mohammadan - father. 


a (Para: 2) 

A. Nagarajan, for Appellant; K. G. 
Manickavasagam, for Respondent. er 
VEERASWAMI, C. J.:— The subject 


matter of the second appeal is a maintenance 
decree against the defendant-appellant ob- 
tained by his minor illegitimate son. The ap- 
pellant is a Mohamedan and the mother of 


the respondent is a Hindu. A sum of 
Rs. 100 per month has been decreed as 
his maintenance. That the respondent was 
the child of the - appellant. and that 
the mother of the’ child was. -a 
Hindu. and there was no marriage 


between the two, has now to be taken as. 


final in view of the findings of the courts 
below. The outstanding question on which 


the reference was made by Ismail J. to a- 


Division Bench is whether 'the respondent in 
the circumstances could maintain the suit 
for maintenance against the appellant. 


2. It is pressed upon us-for the ap- 
pellant that neither under the personal law 
of the relative parties, nor the provisions of 
the Hindu Adoptions and Maintenance Act 
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of 1956, is the respondent entitled to main- 
tenance against the appellant. The claim has 
to be sustained only with reference to the 
statutory provisions, if at all, for under the 
personal law of the appellant, there. is no 
obligation on his part to maintain his illegi- 
timate son by a Hindu concubine. By virtue 
of clause (b) in the Explanation in Section 
2 (1) of the Hindu Adoptions and Mainten- 
ance “Act, 1956, the respondent is and has 
to. be considered ‘as a. Hindu because one of 
his parents, in this case his mother is a 
Hindu. The Act is therefore applicable to 
the respondent minor. It is equally clear that 
it does not apply to the appellant who is a 
Mohamedan. But sub-sec. (3) of Section 2. 
‘is to the effect that the expression ‘Hindu’ 
in any portion of the Act shall be construed 
as if it included a person who, though not 
a Hindu by religion, is, nevertheless, a per- 
son to whom the Act applies by virtue of 
the provisions contained in the ‘section. Even 
this provision may not attract to the appel- 
lant the provisions of the Act. The claim 
of the respondent will therefore depend on 
his being a Hindu and therefore the rights 
conferred on him by the provisions of the 
Act. Section 20 reads as follows— 

“(1) Subject to the provisions of _ this 
section a Hindu is’ bound, during his or her 
lifetime, to maintain his or her legitimate or 
illegitimate children and his or her aged or 
infirm parents. ` . ? 

(2) A legitimate or illegitimate child 
may claim -maintenance . from his or her 
father or mother so long as the child is a 
minor. 

(3) The obligation of a person to main- 
tain his or her aged or infirm parent or a 
daughter who is unmarried extends in so far 
as the parent or the unmarried daughter, as 
the case may be, is unable to maintain him- 
self or herself out of his or her own earn- 
ings or other property. 7 

Explanation— In ‘this 
includes a child-less step-mother.” : 
The argument for the appellant is that sub- 
sec. (2) being related to sub-sec. (1), that 
is the assumption, cannot be regarded as 
conferring rights on the illegitimate child 
not within the ambit of sub-sec.(1). Under 
sub-sec. (1) the obligation is thrown on a 
Hindu to maintain his or her legitimate or 
illegitimate child. Sub-sec. (2) confers a right 
upon the legitimate or illegitimate child to 
claim maintenance from his or her father. 
or mother, so long ‘as the child is a minor. 
The obligation under stib-sec. (1) arises by 
reason of the status of the person, whether 
the child is legitimate or not and whether 
a Hindu or not. But sub-sec. (2) looks at 
the matter from the point of view of the 
child itself, and if the child is a Hindu, ir- 
tespective of whether the father or the 
mother is a Hindu, it is entitled to claim 
maintenance against him or her. There are 
no words in sub-sec. (2) to suggest that al, 
Hindu legitimate or illegitimate child can 
claim maintenance under ~sub-sec. (2) only 


section ‘parent’ 
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against a Hindu father or nother. The ob- 
ject of the Act is to amend and codify the 
law relating to adoptions aad maintenance 
among Hindus, and considering the various 
provisions it has made and the changes, it 
appears to us it could not be the intention 
of the Act that a Hindu minor child would 
be-left without the right to maintenance 
against a Mohamedan father. There is no 

. justification in the language of Section 20 
to construe it in such a way that the right 
conferred under sub-sec. (2) is to be merely 
a corollary or a consequence of what is pro- 
vided under sub-sec. (1) by way of an obli- 
gation. On ‘that view, we sustain the de- 
cree the respondent has obtained. 


3. It is said that subsequent to the 
passing of the decree by the trial court, the 


appellant has met with bad days and he is 


not affluent as he then was. Considering 
the circumstances, we think that the matter 
should go back to the trie] court for a de- 
termination of the quantum of future main- 
tenance in the light of the facts to be esta- 
blished by evidence. While we confirm the 
decree for maintenance, the proceeding will 
stand remitted to the trial court for fixation 
of the quantum of future maintenance. Un- 
til there is alteration in the quantum of 
maintenance, the maintenance will be paid ac- 
cording to the rate now obtaining. The 
second appeal is accordingly ordered. The 
parties will bear their own costs. 
$ i 


Order accordingly. - 


AYR 1974 MADRAS 233 (V 61 C 74) 
ISMAIL AND NATARAJAN, JJ. 


B. N. Mathur and another, Appel ants 
v. The Union of India, Respondent. 


Appeal No. 325 of 1967, D/- 5-7-1973. 


Index Note: — (A) Contract Act, Sec- 
tion 74, Exception — Contract freely en-ered 
into — Stipulation for payment of nemed 
amount in case of breach — Is defaulting 
party liable. to pay entire amount namel or 
only reasonable compensation?—He is kable 
to pay entire amount named. (X-R2f:— 
Import (Control) Order (1955), Clause 5 (1) 
(iii).) 

Brief Note: — (A) A licence to im- 
port a foreign car was granted on condition 
that the licencee should ze-export the car 
within a certain time. The licensee ex=cut- 
ed a bond agreeing to pay a certain sum in 
case of non-fulfilment of the condition. On 
failure to re-export the car within time, it 
was held that assuming that the condition 
for payment was outside the scope of 
Clause 5 (1) Gii) of the Import (Cortrol) 
Order, it was not illegal or unenforceable 
as the licensee had entered into the bond 
freely. Held further that the fulfilment of 
the condition subject to which the car was 
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imported was ‘an’ act in which the public 
as a whole were interested’ within the mean- 
ing of the exception to Section 74 with. the 
result that the licensee was bound to pay 
to the plaintiff Government the entire amount 
named in the bond and not merely reason- 
able compensation. (Paras 6, 9) 


Cases Referred: Chronolegical Paras 
W. P. No. 124 of 1969, D/- 16-4-1970 = 
(1973) 2 Mad LJ 361, The Spl. Oficer, 
Amravathi Co-operative Sugar Mills v. 
D. V.. Thirumalaswamy 8 
Habibullah Badsha and E. S. Govindan, 
for Appellants; Central Govt. Standing Coun- 
sel, for Respondent. 


ISMAIL, J.:— The defendants in O. S. 
No. 3476 of 1964, on the file of the City 
Civil Court, Madras, are the appellants 
herein. - 

2. The facts are not in controversy; 
and the appeal itself lies within a narrow 
compass, and, therefore, we do not propose 
to refer to the pleadings of the parties in 
extenso in this appeal. One Mr. Fred Reist, 
Field representative of Pratt and Whitney 
Engineers Division of United Craft Export 
Corporation of U. S. A., applied on 10-10- 
1956 for a permit to bring into India with 
him his personal Mercedece Benz car from 
Manilla. The application was rejected on 
28-11-1956, on the ground that a licence 
could not be issued for import of a built- 
up-car. But on appeals by the first appel- 
lant herein for and on behalf of the said 
Fred Reist, a Customs Clearance permit 
dated 15-1-1957, marked as Ex. A-1 in these 
proceedings, was issued to him as a special 
case to bring his car into India. This per- 
mit imposed a condition that the car import- 
ed against the said permit should be re-ex- 
ported, when the licencee leaves this country. 
The covering letter dated 16-1-57 (Ex. A-1) 
made it clear that the said condition about 
Te-export would not be relaxed on any ac- 
count. Subsequently the first appellant, as the 
agent of the said Fred Reist, and the second 
appellant, as a surety executed Ex. A-2 bond. 
Under this bond, they undertook that they 
would not sell or dispose of the car when 
the ‘same is in India and that they would 
procure and deliver to the Joint Chief Con- 
troller of Imports and Exports, Madras, 
within one month or such extended period 
as may be allowed by the szid Joint Chief 
Controller of Imports, Madras from the date 
of departure from India of the said Fred 
Reist, evidence to prove that the car had 
been re-exported out of India- hey fur- 
ther undertook that in lieu of the delivery 
of evidence as referred to above, the first 
~appellant and his heirs or representatives, 
shall, upon demand by the Jcint Chief Con- 
troller of Imports and Exports, Madras, pay 
or cause to be paid to him a sum of Rupees 
13,923.10, in which case the bond shall be- 
come void and of no effect; otherwise the 
bond shall be and remain in force. The 
second appellant, as we have pointed out al- 
ready, joined the execution of the bond as 
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a surety. The bond is dated 16-4-1957, and 
the said bond was accepted by the Joint Chief 
Controller of Imports and Exports, Madras. 
In October 1961, the Joint Chief 
Controller of Imports and Exports, Madras, 
learnt that Mr. Reist left India for the Uni- 
ted States of America on 2-5-1959, but the 
car was not re-exported, and was being used 
by the first appellant herein -as the represen- 
tative of Messrs. L. A. Lewis, INC. On this, 


_ a notice was issued by the Joint Chief Con-. 


troller of Imports and Exports, Madras, to 
the first appellant herein to produce ‘evidence. 
to show that the car was re-exported. No 
such evidence being produced, the Joint Chief 
. Controller of Imports and Exports; Madras, 
called upon the first appellant to re-export 
the car within a fixed time. Correspondence 
ensued between the appellants and the Joint 
Chief Controller of Imports and Exports, 
Madras, in which the appellants took the 
stand that the car was involved in a serious 
accident, -and, therefore, commercially, it’ was 
not worthwhile re-exporting the car, because 
the cost of re-export would exceed the value 
of the car in that condition, and consequent- 
ly, they were seeking the permission of the 
Government of India, to sell the car in India, 
either privately or through the State Trading 
Corporation. Ultimately, no such permis- 
sion was granted by the Government of 


India, and thereafter, after issuing a notice - 


to the appellants through the Government 
Pleader, Madras, the present suit was ‘institut- 

_ed to enforce the bond, Ex. A-2 and recover 
the sum of Rs. 13,923/10 with. interest at six 
per cent. per annum. > 


3. In the written statement filed by 
the first defendant, which was adopted -by 
the second defendant, the facts were not dis- 
puted. The contention that was put forward 
by way of defence to the suit was that the 
licence was granted to Fred Reist, and with 
referente to that licence, the appellants can- 
not be penalised for the failure on the part 
of Fred Reist to re-export the car. Another 
contention that was put forward by the ap- 
pellants was. that the Joint Chief Controller 
of Imports and Exports could not represent 
the Union of India for the purpose of filing 
the suit. Lastly, they contended that ‘the 
provision for payment of the amount in Ex. 
A-2 was in the nature of penalty, and the 
court should relieve the appellants of. the 
said penalty. Yet another plea raised by the 
appellants was that since the car met with 
a severe accident, it could not be exported 
and, therefore, the contract became impos- 
sible of performance. 

4, On the basis of these pleadings, 
the trial Court framed the following issues— 

1. Cannot the conditions in the suit con- 
tract for payment of Rs. 13,928.10 be en- 
forced against the defendants? 

2. Is the said condition, in the nature of 
a penalty which cannot be enforced? 

3. Is the suit not properly instituted for 
the reasons stated in para 5 of the written 
statement ? 
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4. Did the car meet with a severe acci- 
dent and-if so has the contract become im- 
possible of performance? ' : a 

5. Is: the plaintiff not entitled to recover 
the amount ? 

6. To what relief, if any, is the plaintiff 
entitled.? s à 
The learned Seventh Assistant Judge, City 
Civil Court, - Madras, who tried the suit, 
came to the conclusion that though the sti- 
pulation for the payment of the amount in 
question was in the nature of penalty, still 
the contract can be enforced against the ap- 
pellants herein. He also came to the fur- 
ther conclusion that the Joint Chief Control- 
ler of Imports and Exports, Madras, in 
whose favour alone the bond was executed, 
was competent to represent the Union of 
India and institute the suit. With regard to 
the contention put forward that because the 
car met with a serious accident, it could not 
be re-exported, the learned Judge rejected 
the same. On the basis of these findings, by 
judgment and decree dated 26-11-1966, the 
learned Judge decreed the suit as prayed for. 
Hence, the present appeal by the defendants 
in the suit. i 

5. Mr. Habibullah Badsha, the learn- 
ed counsel for the appellants having regard 
to the findings of the court. below on the 
points such as whether the suit is maintain- 
able by the Joint Chief Controller of Im- 
ports and Exports and whether the contract 


‘became impossible of performance by virtue 


of the car meeting with a severe accident, 
did not pursue those points. However, the 
learned counsel strongly relied on Section 74 
of the Indian Contract Act, and contended, 
with reference to that section, that no damage 
can be awarded by the court in favour of 
the respondent herein for the alleged breach 
of contract without the respondent 
proving that he has actually suf- 
fered damage. In this context, Mr. Badsha 
Telied on clause S(1) (iii) of the Imports 
(Control) Order 1955, which provides— 


“5 (1). The licensing authority issuing 


‘licence under this order may issue the same 


subject to one of more of the conditions 
stated below (iii) that the ap- 
plicant for a licence shall execute a bond 
for complying with the terms subject to 
which a licence may be granted.” 

The argument of Mr. Badsha is that this 
provision contemplates the execution of a 
bond fof complying with the condition with 
Tegard to the re-export, and it does not con- 
template the stipulation for the payment of 
a penalty in the event of the failure to com- 
ply with the terms of the contract. We shalt 
now consider this argument of the learned 
Counsel for the appellants. 

6. With . regard to the cofitention that 
in view of clause 5 (1) Gii) of the Imports 
(Control) Order, 1955, the stipulation in Ex. 
A-2, for payment of the said sum of money 
by way of penalty for failure to comply with 


-the terms of the contract, is illegal, we are 
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clearly of the opinion that no such plez is 
available to the appellants In the notice 
passed between the parties, at no stage the 
appellants took the stand that they were 
not bound to enter into the pond containing 
‘such a stipulation and such a stipulation was 
illegal. Apart from this, the appellants Lave 
not pleaded in the written statement that 
though such a stipulation was outside the 
scope of clause 5 (1) Gii) of the Imports (Con- 
‘ltrof) Order, 1955, they were still compelled 
or forced to enter into the bonds under any 
special circumstances. Having regarc to 
these features, we are unable to entertain 
this plea, because the parties in this case Iree- 
ly entered into the bond with the full know- 
ledge of the terms of the bond, and there 
is no principle or provision of law, which 
renders such a stipulation in-a contract cres- 
ly entered into between the parties, ilEgal. 
Consequently, we hold that the stipulation 
in the bond cannot be said to be illegel or 
unenforceable from any point of view. 


7. The next submission based on Sec- 
tion 74 of the Indian Contract Act requires 
consideration as to the scope of that section. 
Section 74 of the Indian Contract Act is as 
follows:— 

“When a contract has been broken, if a 
sum is named in the contract as the amount 
to be paid in case of such breach, or i the 
contract contains any other stipulation by 
way of penalty, the party complaining of the 
breach is entitled, whether or not actual 
damage or loss is proved to have been zaus- 
ed thereby, to receive from the party who 
has broken the contract reesonable compen- 
-sation not exceeding the amount so named 
a as the case may be, the penalty stiprlated 

or. 


_ Explanation: A stipulation for incrzased 
interest from the date cf default may be 
stipulation by way of penalty. 


Exception: When any person enter: into 
any_bail-bond, recognisance or other imstru- 
ment of the same nature, or under the rrovi- 
sions of any law, or under the orders, of the 
Central Government or of any State Govern- 
ment gives any bond for the performance of 
any public duty or act in which the public 
are interested, he shall be liable, upon breach 
of the condition of any such instrumert, to 
pay the whole sum menticned therein. 

Explanation: A person who enters into 
a contract with Government does not neces- 
sarily thereby undertake any public duty, op 
promise to do an act in which the public 
are interested”. i 

8. One of us had to consider the 
scope and effect of Sections 73, 74 and 75 
of the Indian Contract Act in the judgment 
in W. P. No. 124. of 1969, dated 16-4-1970 
(Mad). In that judgment, after quoting 
Sections 73, 74 and 75 of the Indian Zon- 
tract Act, it was held: 


“Thus, it will be seen that Section 73 
talks of compensation for any loss or damage 
Caused to a party to the contract by the 
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breach of the contract committed by the 
other party. Therefore, so far as Section 73 
is concerned, a party to a contract can claim 
compensation from the other party, who has 
broken the contract only if the proves that he 
has sustained loss or damage and that too 
only to the extent of such loss or damage 
suffered by' him. This conclusion flows from 
the language used in the section itself, name- 
ly, ‘compensation for any loss or damage 
caused him thereby’. Similar is the expres- 
sion used in Section 75 too. That section 
refers to ‘compensation for any damage 
which he has sustained through the non-ful- 
filment of the contract.” Consequently, both 
under Section 73 and under Section 75, a 
person will be entitled to recover compensa- 
tion only if he has sustained loss or damage 
and the amount of compensation will be only 
to the extent of such loss or damage. On 
the other hand, Section 74 is intended to 
mest a different situation altogether and it 
provides for a different consequence. That 
section clearly and categoriczlly states that 
the party complaining of breach is entitled 
to compensation, whether or not actual 
damage or loss is proved to have been caus- 
ed by the breach of the contract. Again, 
as distinct from the use of the expression 
‘compensation for any loss or damage caus- 
ed to him thereby’ in Section 73 and the 
use of the expression ‘compensation for any 
damage which he has sustained through the 
non-fulfilment of the contract’ in Section 75, 
Section 74 uses the expression ‘reasonable 
compensation’. Therefore, Section 74 is more 
or less in the nature of an exception to Sec- 
tion 73. Hence, where a case falls within the 
scope of Section 74, a claimant will be en- 
titled to the reasonable compensation, ir- 
respective of the fact whether actual loss 
or damage is proved to have been caused to 
him or not. However, Secticn 74 will ap- 
ply only if in the contract a sum has been 
named as the amount to be paid in case of’ 
breach or if the contract contains any other 
stipulation by way of penalty. If this test 
is not satisfied, ` Section 74 will not be at- 
tracted. When this test is satisfied and Sec- 
tion 74 is attracted, the reasonable compen- 
sation cannot exceed the amount named in 
the contract or the penalty stipulated for. Ia 
other words, in such circumstances, the 
amount named in the contract or the penalty 
stipulated for will be the maximum which a 
party will be entitled to by way of reasonable 
compensation. From the’ verv nature of the 
case, it is the duty of the court to assess and 
arrive at the reasonable compensation and if 
the reasonable compensation so arrived at 
exceeds the sum named in the contract or 
the penalty stipulated for, the successful 
party will be entitled only to the sum so 
named or the penalty stipulated for. On 
the other hand, if the reasonable compensa- 
tion arrived at by the court js less than the 
sum so named in the contract or the penalty 
Stipulated for, the successful party will be 
entitled to the amount assessed by the court. 
Hence, a combined reading of Secs. 73 and 
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74 of the Indian Contract Act leads to the 
following result:— 

Whenever a contract has been broken, 
the party who has suffered by such . breach 
is entitled to recover from the party in breach, 
compensation for loss or damage caused to 
him by.such breach. This naturally assumes 
that the claimant had suffered loss or damage 
and therefore’ before claiming anything by 
way of compensation, he must prove that he 
has suffered loss or damage. The quantum 


of: compensation will depend upon 
the extent of the loss or damage 
caused to him and in other words, 


the compensation will be only to cover the 
loss or damage suffered by him. This will 
be the position in respect of a contract 
where the parties themselves have not men- 
tioned any amount as being the amount 
payable in the event of a breach or have not 
stipulated for payment of any penalty. On 
the other hand, where the parties to a con- 
tract have named an amount as being pay- 
able in the event of a breach or stipulated 
for payment 


breach will be entitled to recover 
from the party in breach a rea- 
sonable compensation and for recover- 


„ing this reasonable compensation, it is not 
necessary for the claimant to prove that he 
has actually suffered any loss or damage. The 
reasonable compensation to be awarded by 
the Court cannot exceed the amount named 
by the parties to the contract or the penalty 
stipulated for, the same being treated to be 
the maximum to which the party not in 
breach is entitled.” 


After considering the decisions of the Sup- 
reme Court and certain other decisions, the 
judgment concluded— 


RRES having regard to the express 
language: contained in Section 74 of the 
Indian Contract Act, and the various deci- 
sions of the Courts referred to above, in a 
case to which Section 74 of the Indian Con- 
tract Act applies, the party claiming. com- 
pensation need not prove that he has actual- 
ly suffered any loss or damages, and he is 
entitled to claim reasonable compensation 
_ solely because breach of the contract has 
been committed by the other party and the 
parties themselves have agreed to the: pay- 
ment of a particular sum, whether it is call- 
ed ‘damage’ or ‘penalty’ in the event of a 
breach and that the only restriction which 
the law imposes is that the reasonable com- 
pensation to be assessed or computed by the 
court cannot exceed the amount agreed to 
by the parties, whether by way of damages 
or by way of penalty. To contend that even 
in such circumstances, the party claiming 
compensation must prove that he has actual- 
ly suffered loss or damage is to fly at the 
face of the express language contained in 
Section 74 of the Indian Contract Act and 
to ignore the same altogether. If the plain- 
tiff actually proves the extent of loss or 
damage sustained by him as a result of the 
breach committed by the other party, it 


of penalty, the party not- in. 


. bond Ex. A-2 as the 


' have extracted. 
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would certainly constitute relevant material 
to be taken into account by the court in. as- 
sessing the reasonable compensation. But it 
is far different from saying that he is not 
entitled to any compensation at all unless he 
proves that he has actually sustained loss or 
damage. „Where it is established that the 
plaintiff has not suffered any loss or damage 
at all, the court may not award him any 
substantial amount. But that is far different 
from denying him the right to claim compen- 
sation as provided for by Section 74 of the 
Indian Contract Act on the ground that he 
has not actually suffered any loss or damage”. 
In our opinion, the above extracts from the 
judgment correctly represent the position of 
law with reference to Sections`73, 74 and 75 


`of the Indian Contract Act. 


9, Even with reference to this judg- 
ment, Mr., Badsha contended that the court 
has to fix a reasonable . compensation not 
exceeding the amount agreed to between the 
parties, and there is no evidence before the 
court for fixing this reasonable compensa- 
tion, and in the present case, the trial Court 
merely awarded the amount stipulated in the 
compensation. This 
argument happens to be advanced in view of 
the fact that no oral evidence whatever was 
let in the present case, and the parties pro- 
ceeded with the trial ofthe suit only on the 
basis of the documents marked on behalf of 
the respondent herein, viz.’ the Customs 
Clearance permit Ex. A-1 and the bond, Ex. 
A-2 and-the correspondence that passed be- 
tween the. parties. In our opinion, this argu- 
ment of the learned Counsel for the appel- 
lants overlooks the exception to Section 74 
of the Indian Contract Act, which also we 
That exception takes two 
categories of instruments out of the scope 
of the restriction contained in Section 74. 
One category of instruments is bail bond, 
recognisance or other instrument of the same 
nature. The other category.is any borid en- 
‘tered into by any.person under the provisions 
of any law or under the orders of the Cen- 
tral Government or of any State Government 
for the performance of any public duty or 
act in which the public are interested. In 
both these cases, the person who entered 
into the bond, recognisance or other instru- 
ment, upon breach of the condition of any 
such instrument, shall be liable to pay the 
whole of the sum mentioned therein. Tf the 
case of the appellant falls within the scope 
of the exception, certainly the appellants are 
liable to pay the entire amount mentioned in 
Ex. A-2, without the court assessing the 
reasonable compensation for the breach of 
contract committed by the appellants herein. 
We are clearly of the opinion that the bond 
executed by the appellants is covered by the 
Exception to the section. and comes within 
the second category referred to above. That 
it is a bond is not disputed. That it was 
executed under orders of the Central Gov- 
ernment is not disputed either. The bond 
itself states that it was executed under the 
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orders of the Central Government auc was 
in respect of an act in which the public are 
interested. For one thing, the appellants hav- 
ing executed the bond with the express sti- 
pulation that the bond was entered into mde 
the orders of the Central Government, for 
the performance of an act in which the sub- 
lic are interested, are not entitled to go sack 
on the said stipulation and contend that if 
was not executed under the orders of the 
Central Government, and it was not for the 
performance of an act in which the public 
are interested. Even assuming that the ap- 
pellants are entitled to-go back on the ex- 
press stipulation and can canvass the posi- 
tion as to whether the present bond was 
executed in respect of an act in which the 
public are interested, we are clearly of the 
opinion that the present case falls within 
the scope of the exception referred to, -nde- 
pendent of the above stipulation in Ex. A-2. 
It is not disputed that the import of foreign 
cars is prohibited. Such prohibition is im- 
posed by the Government, among others for 
giving protection to indigenous: produ-tion 
of the cars. Therefore, the fulfilment of the 
condition of re-export subject to which the 
foreign car is imported isan act in whick the 
public as a whole are interested, and indis- 
putably the stipulation itself was inserted in 
the bond under the orders of the Central 
Government. Consequently, the case falls 
directly within the scope of the exception, 
and the appellants herein having failed to 
perform the obligation of re-exporting the 
car are bound to pay to the respondent the 
sum mentioned in the bond, and the ques- 
tion of the court itself determining a rea- 
sonable compensation not exceeding the sum 
mentioned in the bond does not arise. A 


16. Under the circumstances, we hold 
that the conclusion of the learned trial Jadge 
is correct, and the suit was rightly decreed. 
Consequently, the appeal fails and is dismiss- 
ed. But we do not make any order as io 
costs, 
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Muthiah, Appellant v. Michael and an- 
other, Respondents. : 

Letters Patent Appeal No. 43 of 1967, 
D/- 25-4-1973, against judgment and decree 
of Alagiriswami, J., in S. A. No. 85 of 7963, 
D/- 15-12-1966. 

Index Note: — (A) Limitation Act 
(1908), Section 18 — Fraudulent sale by B 
to C of A’s property — C though guilt? of 
fraud in taking the sale, not found to nave 
fraudulently done anything to keep A from 
the knowledge of the fraud — Suit by A 
against C for possession — Section 18 Joes 
not apply. i 

“Brief Note: — (A) B sold A’s property 
to C fraudulently. C was a participan= in 
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the fraud — C got into possession openly 
and did not keep A, cut of the knowledge 
of his right tc sue for possession, held that 
in order that Section 18 may apply, the plain- 
tiff must have been kept out of knowledge 
of his right to sue. ‘The fact thas C was 
guilty of fraud in taking the sale will no’ 
bring the case under Section 18. 

Wane fraud in taking the sale deed has 
acthing to do with the question whether the 
plaintiff has been kept cut of knowledge of 
his right to sue for possession because of 
fraud. (Parez 5) 
' ‘Index Note: — (B) Limitations Act 
(1908), Article 95 — Not applicable ta suits 
for declaration of title and possession. 

Brief Note: — (B) Article 95 relates to 


. Suits to set aside decrees obtained by fraud 


or for other reliefs on the ground of fraud. 

That Article has nothing to do with a suit 

for declaration of title and for possession. 
(Paras 5 and 6) 


Cases Referred: Chronoiogical Paras 
AIR 1924 Pat 496 = 5 Pat LT 200, Thakur 
Mahton v. Jhaman Mahton 3, 6 


(1893) ILR 17 Bom 341 = 20 Ind App 1 
(PC), Rahimbhoy Habibbhoy v. Charles 
Agnew Turner 3, 5 


D. Ramaswami Iyengar and R. Krishna- 
machari, for Appellant; R. Shanmugham and 
R. Muthu Kumaraswami, for Respondents. 


N. S. RAMASWAMY, JF.:— In this 
Letters Patent Appeal,. the judgraent of 
Alagiriswami, J., dismissing S. A. Nc. 85 of 
1965, is questioned. ` 


2. The first defendant in the suit is 
the appellant before us. The property in 
dispute is an agricultural land measuring 
about 70 cents in extent. The second defen- 
dant in the suit is the father of the plaintiff 
who filed the suit for declaration of his title 
and for possession of the property. 


3. The plaintiff had teft India for 
Ceylon while he was young. The land in 
question was in the physical possession of 
his father, the second defendant in the suit. 
While the plaintiff was in Ceylon, the second 
defendant sold the property to the first de- 
fendant (appellant before us) under the sale 
deed Ex. B-1 dated 24-5-1943. In this sale 
deed, the second defendant described him- 
self as Michael, son of Royappa. As a 
matter of fact, the second defendant’s name 
is Thaveethu though his father’s name is 
Royappa. Michael is the name of the plain- 
tiff. As the property was standing in the 
name of the plaintiff who was away in Cey- 
lon, the second defendant had thought fit to 
describe himself as Michael and execute the 
sale deed Ex. B-1 in favour of the first de- 
fendant. From the date of sale, the first 
defendant has been in possession of this pro- 
perty. The plaintiff returned to India by the 
end of 1959 and in 1960 he filed the suit, 
out of which this appeal arises, for declara- 
tion of his title to the property and for pos- 
session. He alleged that the sale as per Ex. 
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B-1 had been brought about as a result of 
fraud between the two defendants, that the 
same is void as against him and that he was 
entitled to recover possession of the property. 
By the time the suit was instituted, the pro- 
perty was in the possession of the first de- 
fendant for about 17 years. The plaintiff 
pleaded Section 18 of the Indian Limitation 
Act (Act IX of 1908) to get over the plea of 
limitation. That plea was not accepted by 
the trial Court and the suit was dismissed on 
the ground of limitation. However, the first 
appellate court took a different view and 
held that Section 18 is applicable to the facts 
of the case and allowed the appeal and dec- 
reed the suit. The first defendant, who is 
the appellant before us, filed the second ap- 
peal which was heard by Alagiriswami, J., 
and the learned Judge, relying upon Rahim- 
,„bhoy Habibbhoy v. Charles Agnew Turner, 
(1893) ILR, 17 Bom 341 (PC) and Thakup 
Mahton v. Jhaman Mahton, AIR 1924 Pat 
496 held that Section 18 would be applicable 
to this case. This view of the learned Judge 
is challenged in this Letters Patent Appeal. 


4. Admittedly, the property had 
been originally purchased in the year 1923, 
as per the sale deed Ex. A-1, for a sum of 
Rs. 100/-. The plaintiff then was aged about 
13 years. His mother was the first wife of 
the second defendant and from the evidence 
on record it is seen that she died about a 
year prior to the above sale transaction. It 
appears from the circumstances that the 
second defendant should have taken the sale 
in favour of his then minor son, the plain- 
tiff, who had lost his mother a few months 
prior to the transaction. Later, the second 
defendant had taken a second wife and the 
plaintiff left India and had been. working in 
Ceylon. It appears that the second defen- 
dant had been treating the property as his 
own and when necessity arose to sell the 
property, he himself executed the sale deed 
Ex. B-1 in favour of the first defendant, be- 


cause the plaintiff happened to be in Ceylon. 


5. The finding of the courts below is 
that the second defendant never had an alias 
name as Michael and that his name has al- 
ways been Vhaveethu, that the first defen- 
dant vendee had also known this fact and 
that both the defendants were guilty of 
fraud in describing the second defendant as 
Michael. The finding is that the sale tran- 
saction under Ex. B-1 was a fraudulent one. 
But, the question is whether this fraud, to 
which the first defendant is also said to have 
been a party, would save limitation under 
Section 18 of the old Limitation Act. Sec- 
tion 18 reads— 


` “Effect of fraud: Where any person hav- 
ing 2 right to institute a suit or make an 
application has, by means of fraud, been 
kept from the knowledge of such right or of 
the title on which it is founded, op where 
‘any document necessary to establish such 
right has been fraudulently concealed from 
him, the time limited for instituting a suit 
or making an application—{a) against the 
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person guilty of the fraud or accessory there- 
to, or (b) against any person claiming 
through him otherwise than in good faith 
and for a valuable consideration,— shall be 
computed from the time when the fraud 
first became known to the person injuriously 
affected thereby, or, in the case of the con- 
cealed document, when he first had the 
means of producing it or compelling its pro- 
duction.” ; 
The first appellate Court has held that as 
the plaintiff came to know of the frau- 
dulent sale only after he returned to India 
in November 1959, the period of limitation 
started only from the date of that know- 
ledge. It also said that Art. 95 of the Old- 
Limitation Act would be applicable to this 
caso. That is clearly wrong, for Art. “95 
telates to suita to set aside decrees obtained 
by fraud or for other reliefs on the ground 
of fraud. The present suit is one for de- 
claration of title and for possession. That 
article has nothing to do with a suit for pos- 
session. It is Art. 144 of the old Act that is 
applicable. Whatever that be, the question 
is whether ‘the date of knowledge of the 
plaintiff of the fraud in the execution of the 
sale under Ex. B 1 is the relevant date re- 
garding the period from which the limita- 
tion begins to run. The plaintiff has vague- 
ly stated that he had been getting letters 
from his father (2nd defendant) even after 
the sale under Ex. B 1 that the latter was 
looking after the land. This piece of evi- 
dence of the plaintiff has been accepted to 
be, proved, even though he has not produc- 
ed any letter said to have been written by 
the father. We will take it that the second 
defendant had been writing such letters, be- 
cause that is the finding of the courts be- 
low.’ But, there is no finding ‘that the first 
defendant was a party to the second defen- 
dant writing such letters to the plaintiff. 
This fact has been noticed by Alagiriswami 
J., and this is what the learned Judge -ob- 
serves— Rees GS 

“There is little doubt that the plaintiff 
was kept from knowledge of this transac- 
tion by the fraud of the second defendant. 
The evidence of the plaintiff that he was 
receiving letters from the second defendant. . 
that his land was safe and had been looked 
after, was rightly accepted by the appellate 
Judge. What is argued for the appellant 
however is that the first defendant cannot 
be said to be a party. to the fraud of keep- 
ing the plaintiff from the knowledge of the 
transaction.” 
The question is whether the fact that the 
first defendant was a party to the fraud re- 
garding the sale transaction is sufficient to 
save limitation under Section 18 of the 
old Limitation Act. It is clear from the 
finding of the courts below that the first de- 
fendant was not a party to the subsequent 
fraud alleged to have been committed by the 
second defendant father in writing letters to 
the plaintiff, stating that he has been look- 
ing after the landed property. We are of the 
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opinion that the fraud relating to the sale 
transaction itself would not help the plaintiff 
in getting over the plea of limitation in this 
case. As already seen, under Section 13 of 
the old Limitation Act, the plaintiff should 
have been kept out of knowledge of his right 
to sue by means of fraud. In the present 
case, the suit is one for possession. The 
plaintiff got that right once the first defen- 
dant got into possession of the prop2rty. 
Undoubtedly, the possession of the first de- 
fendant was that of a trespasser. Immediate- 
ly on his getting into possession of the pro- 
perty, the plaintiff got a right to file a sui. 
The question is whether the first de- 
fendant was a party to any faud 
by which the plaintiff was kept out 
of knowledge regarding that right, viz. 
the right to file a suit for possession. 
We are quite clear that the alleged frauc re- 
lating to the sale transaction itself has roth- 
ing ‘to do with the present question viz., that 
the plaintiff had been kept out of knowledge 
of his right to file a suit fer possession be- 
cause of fraud. If there is evidence to show 
that the first defendant was also a party to 
the subsequent - fraud alleged against the 
second -defendant, by the latter writing let- 
ters to the plaintiff saying that the property 
had been looked after properly, then it would 
be a case of the first defendant having pre- 
vented the plaintiff. from äling the suit for 
possession by means of fraud. But, that is 
not the case here. (1893) ILR 17 Bom 341 
(PC), is a case where the property itself had 
been concealed from the knowledge of the 
Official Assignee and it was held that be- 
,cause such concealment was due to fraud, 
the period of limitation began to run only 
from the date on which the Official Assignee 
came to know of the existence of the pro- 
perty. With respect to the learned Jaidge 
who disposed of the second appeal, we are 
unable to see how this decision would help 
the plaintiff in this case. The first defen- 





dant’s possession was certainly open and hos- 


tile. In pursuance of the sale deed, he had 
the patta transferred in his name and he 
had been paying the kist fer the land. ‘There 
_ is no question of the first defendant’s pos- 
session having been .concealed from the 
knowledge of the plaintiff ty any act Jone 
by the first defendant himself. Surely, the 
first defendant does not owe any duty tc the 
plaintiff to inform him that he was in pos- 
session of the property as a trespasser. It 
is needless to stress that the mere fact that 
the first defendant was a party to the sale 
transaction which is held to be a fraudulent 
one, does not in any way help the pla ntiff 
regarding this question. 


6. The decision in AIR 1924 Pat 496, 
also does not help the plaintiff. That was 
a case under Order XXI, Rule 90, Divi 
Procedure Code, but the application had 
been filed out of time. The facts found 
were that due to the fraud committed: by the 
decree-bolder and the auction-purchaser, pro- 
per processes had mot been taken 
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in execution and that the judgment- 
debtor had` been kept out of know- 
ledge regarding the court sale. It had been 
contended on behalf of the auction-purchaser 
that at least after he took possession of the 
property in pursuance of the court sale, the 
judgment-debtor ought to have come to know 
about his right and he cannot be heard to 
plead Section 18 of the Limitation Act in. 
filing his application long afterwards. This 
contention was rejected, the court observing 
that once the commission of fraud is esta- 
blished, it could be held that the fraud con- 
tinued till the person who had been defraud- 
ed had found out the fraud. This decision 
certainly would not help the plaintiff, be- 
cause as pointed out earlier, no fraud at all 
had been established regarding the act of 
possession on the part of the plaintiff. There- 
fore, there is no question of the fraud con- 
tinuing. In these circumstances, we hold 
that the view taken by the trial Court that 
Section 18 of the Limitation Act of 1908, is 
not applicable to the facts o? the case and 
that the suit is barred by limitation, is cor- 
rect. 

7. Accordingly this Letters Patent 
Appeal is allowed. The decrees in the second 
appeal and in the first appeal are set aside. 
The decree and judgment of the trial Court 
are restored. But, there will be no order as 
to costs in this appeal. 

Appeal allowed. 
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_Appeal No. 955 of 1966, D/- 10-4-1973, 
against decree of Sub-J., Erode, in O. S, 
No. 59 of 1962. 


Index Note: — (A) Registration Act 
(1868), Sections 17 aud 49 — Unregistered 
Partition Deed — Admissibility in evidence 
for collateral purpose. 

Brief Note:— (A) In the case of an ex- 
press completed partition there are three dif- 
ferent stages: 


1. the stage of effecting a division in 
status; 


2. the stage of dividing the properties 
by metes and bounds and 
3. the stage of parties taking possession 
‘of the properties allotted to them. 
(Para 10) 
Every one of the stages can be effected 
orally and no document is necessary. In 
respect of Stages 1 and 3 even if there is a 
document it need not be registered, as the 
said stages cannot be said to “declare, as- 
sign, limit or extinguish” any right, title or 
interest to “or in immovable property. It is 
only with regard to the second Stage, namely, 


CR/DR/B183/74/KNA 





240 Mad. [Prs. 1-2] 


division of properties in different shares and 
allotment thereof to the various members, if 
the same is reduced to writing, it requires re- 
gistration under Section 17(1) (b) of the 
Act. (Para 10) 


An unregistered partition deed though 
not admissible to prove the terms of the 
partition can be admitted in evidence for 
proving the stages (1) and (3) namely the 
division in status and the taking of posses- 
sion and the nature and character of the 
possession of -the shares allotted, these be- 


ing -collateral purposes. 
(Paras 10, 20, .21): 


Index Note:-— (B) Limitation Act 
(1908), Arts. 142 & 144 — Possession taken 
under unregistered deed of partition is 2d- 
verse possession — Admission by A of B’s 
title — B’s possession is adverse. 


Brief Note:— (B) Where after the date 
of an unregistered partition deed between A 
and B,. they are in possession of the pro- 
perties allotted to them, their possession 
must be regarded as referable to the divi- 
sion of the properties and must be regarded 
as adverse. - . (Para 21) 

Where A makes an admission that B 
has exclusive title to a property the posses- 
sion of B must be regarded as adverse to 
A. (Para 22) 


Index Note: (C) Limitation Act (1998), 
Articles 142 and 144 — Alienation by one 
member of an item of joint family property 
— Deed attested by the other — Possession 

` of the alienee is adverse to the other. 
(Para 18) 
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ISMAIL, J:— The plaintif in O. S. 
No. 59 of 1962 on the file of the court of 
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the Subordinate Judge of Erode is the appel- 
lant herein. The appellant and one Nalla- 
swami Gounder were brothers, being ihe 
sons of one Sengoda Gounder. Between the 
appellant and Nallasami Gounder there was 
a partition of all the joint family properties 
on 24-11-1924 under a document marked as 
Ex. B-1 in these proceedings. The docu- 
ment recited that with the help of mediators 
the properties of the joint family were di- 
vided -as between them, that each of them“ 
took possession of the respective shares al- 
lotted to them and that from that day on 

wards one party had no right whatever to 
trespass into the property of the other. The 
properties themselves are divided into and 
described as to schedules, one schedule being 
allotted to each brother. There was one pro- 
vision contained in the document, namely, 
that, if any of the parties went back on the 
partition arrangement, he would have to pay 
a sum of Rs. 5,000/- to the other. In 1932, 
Nallasami Gcunder died and the first defen- 
dant in the suit is the only son of Nallasami 
Gounder. The second defendant in the suit 
is a subsequent alienee of survey No. 122/B, 
which is Item No. 2 in the schedule to the 
plaint. The present suit was instituted for 
partition of the properties that originally be- 
longed to the appellant and the deceased 
Nallasami gounder. The case of the appel- 
lant as set out in the plaint was that the 
partition entered into between the parties on 
24-11-1924 was not intended to be a final 
partition between the parties and that the 
agreement had always been’ treated as a 
matter of convenience subject to alteration 
between them. He also put forward the 
contention that a power had been reserved 
to ask for a repartition of the properties and 
that that itself was evidence of the fact that 
no final partition had been effected on 24- 
11-1924. He further contended that the par- 
ties themselves treated the properties as if 
they had not been finally partitioned, and, 
in support of that contention, relied on 
an order of the Subordinate Judge, Coimba- 
tore, in C. C. 434-of 1953 (O. P. 524 of 
1953), relating to a claim to compensation in 
Tespect of acquisition of certain lands. ` 


2. As against this the first defendant 
filed a written statement putting forward 
the contention that the partition dated 24-11- 
1924 was a full and complete partition and 
that therefore the appellant had no right to 
He also put for- 
ward an alternative contention that, in any 
event, he had acquired title to the properties 
allotted to the share. of Nallasami Gounder 
under Ex. B-1, by adverse possession. With 
regard to the claim put forward by the 
appellant, that the order of the Subordinate 
Judge of Coimbatore in C. C. 434 of 1953 
had decided that the appellant also had a 
share in the compensation amount, he con- 
tended that the said decision was not ren- 
dered on merits and to which he himself was 
mot a. party and that therefore it was not. 
binding on him. 
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3. The second defendant filed a sepa- 
tate written statement putting forwarc a 
similar contention, namely, that the partition 
dated 24-11-1924, was a complete and fina! 
partition, that pursuant to the partition the 
parties had taken possession of the respec- 
tive items of properties allotted to them, that 
they had been in complete and absolute an- 
joyment of those properties, and that S. 
No. 122/B was dealt with by Nallasemi 
Gounder pursuant to the partition, which 
had ultimately come to the second defendant 
after a series of alienations. 


_ it is on these pleadings that the 
trial court framed the following issues; 


1. Whether the deed dated 24-_1- 

1924 mentioned in paragraph 3 of he 
plaint was never intended to be a final 
partition between the brothers? 
_ 2 In any event, whether the parti- 
tion dated 24-11-1924 has been acted Lp- 
on, and, if so, whether the . plaintiff is 
estopped from going back upon it? 


3. Whether the plaintiff is entitled to ` 


the partition and 
prayed for? 


4. Whether the plaintiff is entitled to 
7/12 share of item 2? 


separate possess:on 


5. Whether the decision in C. C. <34. 


of 1953 on the file of the Sub-Cort, 
Coimbatore, is valid and binding upon the 
defendants? ; ; 


6. Whether the first defendant Bas 
perfected title of the’ properties allotted 
to his father under the partition arrange- 
ment dated 24-11-1924, for the reascns 
stated in the written statement of the ist 
defendant? 


. 7, To what relief are the parties en- 
titled? . 


5. The learned Subordinate Judze, 
after considering the materials placed 
before him, came to the concu- 
sion that the partition dated 24-11-1824 
was intended to be a final partition be- 
tween the brothers. On‘issue No. 2, ais 
conclusion was that the said partit:on 
had been acted upon and that the plan- 


tiff was not entitled to go back upon “he , 


same. In view of his findings on issmes 
Nos. 1 and 2, the learned Subordinate 
Judge held. that the appellant was not 
entitled to partition and separate poss2s- 
sion as prayed for, On issue No. 4, he 
held that the second defendant had title 
to item No. 2, and that, in any event, he 
had perfected title to the same by ad- 
verse possession. On Issue No. 5, his 
conclusion was that the crder of he 
learned Subordinate Judge in C. C. 
of 1953, not being one on merits. did mot 
bind the defendants in the suit. On issue 
No. 6 his conclusion was that the: first 
defendant had perfected title to the pro- 
perties allotted to the share of his father 
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at the partition dated 24-11-1924 by ad- 
verse possession. In view of these find- 
ings the suit instituted by the appellant 
was dismissed on 19-11-1965. it is against 
this judgment and decree the present 
appeal has been preferred by the plain- 
iff in the suit. . 

. 6. Mr, K. Parasaran, xhe searned 
counsel for the appellant, addressed only 
one argument before this court. His argu- . 
ment is this. Ex, B-1 was not admittedly 
registered, though it required registra- 
tion under Section 17 (i) (b} of the Re- 
gistration Act (XVI of 1908). For want oi 
registration that document was not ad- 
missible in evidence under Section 49 of 
the Registration Act and therefore the 
appellant was entitled to a decree for 
partition. With regard to tke claim of 
adverse possession put forward by the 
first defendant, ` the contention of Mr. 
Parasaran is that the parties being co- 
owners, mere adverse possession is not 
enough and that the first defendant must 
prove ouster which he has not establish- 


k 


ed in this case. His further contention is ‘ 


that Ex, B-l cannot be admitted in evi- 
dence even for the collateral purpose of 
finding out the character of the possession 
of the properties allotted to the shares 
of Nallasami Gounder, under Ex. B-1 in 
the hands of Nallasami .Gounder and. 
after his death in the hands of the’ first 
defendant. 

7. We are clearly of the opinion 
that there is no substance in any of these 
contentions, Before we go to Section 49 
of the Registration Act, it is necessary to 
refer to certain circumstances and facts 
emerging from the evidence. As far as 
the case of the appellant is concerned, 
even though he purported to put forward 
the case that there was no final partition 
on 24-11-1924, the very halting and pre- 
varicating stand taken by him in the 
plaint itself clearly shows that there was 
a final partition on 24-11-1924, In para- 
graph 3 of the plaint he states— 

“On 24-11-1924, the plaintiff and his 
brother, the aforesaid Nallasami Goun- 
der, entered into a sort of written parti- 
tion agreement,”. 

In the same paragraph he states— 

“As a matter of fact, the agreement 
has always been treated as a matter of 
convenience subject to alteration, at any 
time, as and when the parties felt the 
need for it.” - 

In paragraph 4 this is what he states— 

“After the advent of the Lower. Bha- 
vani Canal most of the properties that 
fell to the share of the said Nallasami 
Gounder have been included in the aya- 
cut. Though at the time of the aforesaid 
agreement the division for the ‘sake of 
convenience was fair and equitable, after 


the advent of the lower Bhavani Canal 
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She conditions have changed to such an 
extent that the division is no longer fair 
and equitable,” ; 

These allegations in the plaint cannot ba 
understood except on the kasis that -there 
was a final partition between the parties 
on 24-11-1924 and that certain items of. 
` properties fell to the share of the de- 
ceased Nallasami Gounder. The position 
. is made clear by the allegations contain- 
ed in paragraph 5 as well. In that para- 
graph the plaintiff states— 


‘The aforesaid Nallasami Gounder, 
brother of the plaintiff; died in or about 
1932. The first defendant, who is the only 
heir and legal representative of the de- 
ceased, succeeded his father, and is in 
possession and enjoyment of his share.” 
This again emphasises the finality of the 
partition arrangement made on 24-11- 
1924, If that had not been so, it is not 
possible to comprehend how the proper- 
ties could have fallen to the ‘share’ of 
Nallasami Gounder and how the first de- 
fendant succeeded to the ‘share’ of Nalla- 
sami Gounder and was in possession of 
the several items of the properties, Hav- 


ing regard to this strange stand of the- 


appellant, there can be no doubt what- 
ever that there was a final partition be- 
tween the appellant and the deceased 
Nallasami Gounder on 24-11-1924. The 
subsequent conduct of the parties also 
emphasises this fact, As pointed out al- 
ready, Nallasami Gounder died in 1982. 
After his death, Ex. B-4, dated 3-4-1933, 
being an agreement, was entered into 
between the appellant on the one hand, 
and the mother of the first defendant, as 
guardian of the first defendant, on the 
other. This ‘agreement expressly refers 
to the earlier partition of 24-11-1924, and 
purports to divide the properties left 
undivided at that partition. We shall 
have occasion to refer to similar conduct 
and admissions of the appellant in another 
context in the course of this judgment 
and all that we are interested in pointing 
out at this stage is that the conduct of 
- the appellant himself throughout, from 
1942 upto the date when he chose to call 
for a re-partition, was consistent: only 
- with the position that there was final 
partition in 1924 under Ex. B-1 dated 
24-11-1924. 


8. Now let us take the question of 
law argued by Mr. Parasaran with refer- 
ence to Sections 17 and 49 of the Regis- 
tration Act. It is conceded by ‘both sides 
that Ex. B-1, being a partition deed, re- 
quires registration under Section 17 (1) 
(b) of the Act. The only question for con- 
sideration is to what extent Section 49 
of the Act prohibits the reception of Ex. 
B-1 as evidence, Section 49 is as follows— 


"No document required by Section 
17 or by any provision of the Transfer of 


ALEK. 
Property Act, 1882, to be zegistered, 
shal— 

(a) affect any immoveables compris~ 
ed therein, or 

(b) confer any power to adopt, or 

(c) be received as evidence of any 
transaction affecting such property or 
conferring such power unless it has been 
registered ” i 

Provided that an unregistered docu- 
ment affecting immovable property and 
required by this Act or the Transfer of 
Property Act, 1882, to be registered may 
be received as evidence of a contract in 
a suit for specific performance under 
Ch. II of the Specific Relief Act, 1877, or 
as evidence of part performance of a con- 
tract for the purposes of Section 53-A of 
the Transfer of Property Act, 1882, or as 
evidence of any collateral transaction not 
required to be effected by registered in- 
strument.” é . 


s 9. : One thing that may be seen 
immediately is that -Section 49 (a) is a 
substantive law declaring that a docu- 
ment required by Section 17 to be regis- 
tered shall not affect any immovable pro- 
perty comprised in the document, if the 
document is not registered. On the other 
hand, Section 49 (c) is a provision of law 
dealing with evidence which states that 
such an unregistered document cannot 
be received as evidence of any transac- 
tion affecting such property. A striking 
feature to be noticed in this context is 
that the section does not provide for a 
total prohibition of the reception of the 
document as evidence at all. As pointed 
out by Mullah in his Commentaries on 
the Registration Act, 8th Edn. at p. 198— 


“It is important to observe that the 
section does not say that an unregistered 
document which requires to be registered 
shall not be received in evidence, It says 
as evidence of any transaction affecting 


. the property. It may be received in evi- 


dence for a collateral purpose even if 
that purpose does indirectly affect the 
property.” 


The condition precedent for the invoca- 
tion of Section 49—omitting the refer- 
ence to the Transfer of Property Act— 
is that it must be a document which re- 
quires registration under Section 17 of 
the Act, For Section 17 to apply, the 
document must be one which purports 
or operates to create, declare, assign, 
limit or extinguish any right, title, or 


- interest, of the value of Rs. 100 and up- 


wards, to or in immovable property. 


‘Section 49 prohibits the use of such docu- 


ment, when .unregistered, as, evidence of 
the creation, declaration. assignment, 
limitation or extinguishment of any right, 
title or interest of the value of Rs. 100 
and upwards to or in immoveable pro< 
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perty. The section had nothing whatever 
to do with the reception of such a docu- 
ment as evidence for any other purpose. 
This is made abundantly clear not mere- 
ly by the language of the main part of 
the section, but also by the language of 
the proviso, which has been, extracted 
above. Consequently the irresistible cen- 
clusion is that, if a document deals with 
or refers to more than one transaction 
and if the principal transaction happens 
to be a creation, declaration, assignment, 
limitation or extinguiskment of any 
right, title or interest to or in immovable 
property .as contemplated by Section 17 
(1) (b) of the Act. and if there is also a 
transaction or purpose collateral to the 
same, the document can be certainly used 
in evidence for the purpose of showing 
the collateral purpose or transaction with 
reference thereto. We shall now illus- 
trate this construction of ours with re- 
ference to the case of actual partition. 


10. A partition in < joint Hindu 
family may denote either of two things: 
(i) a division in status as between the 
members of the coparcenary; and (ii) an 
actual division of the properties belor.s- 
ing to the joint family by metes- and 
bounds as between the different members 
of the family. The expression ‘partition’ 
has been used indiscriminately to de- 
note either one or the other of the two 
things. Once a partition of the proper- 
ties by metes and bounds has taken 
place, -naturally there ‘will be the conse- 
quential transaction of the | parties, to 


whom the properties have been 
allotted separately, taking poss3s- 
sion of these properties. Thus it: 


will be seen that in ‘the case of an 
express, completed partition there will 
be three different stages— (i) the stage of 
effecting a division in status, (ii) the stege 
of dividing the properties by metes and 
bounds, and (iii) the stage of each party 
taking possession of the properties allot- 
ted to his share. As far as these three 
stages are concerned, it is conceded, hev- 
ing regard to the decided cases, that eech 
and every one of them zan be effécted 
orally without there being a document. 
Even if there is a written document in 
respect of the first and third stages, then 


also it is conceded that the document 
does not require registration, because 
neither the division in status nor fhe 


actual taking possession of the proper- 
ties can be said to create, declare, assign, 
limit or extinguish any right, title or in- 
terest to or in immovable  propercy. 
Therefore, it is only with regard to the 
second stage, namely, division of proper- 
ties in different shares and allotment 
thereof to the various members, if the 


same is reduced to writirg. it requires 
registration under Section i7 (1) (b) of 
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the Act. Under the Hindu law. it is well 
settled that, severance in status can take 
place either by the unilateral declaration 


of one of the coparceners or by agree- 


ment between all the coparceners Where 
severance is effected as above. it is not 
a transaction which requires any writing 
and even if it is effected oy means of 
any instrument in writing. that will not 
fall within the scope of Section 17 (1) (b) 
of the Act. Similar will be the position 
with regard to taking possession of the 
properties. From the very nature of the 
case, once a division of the properties by 
metes and bounds has taken place as be- 
tween the members of a coparcenary and 
the parties take possession as exclusive 
owners of the respective items allotted to 
them, such a partition assumes a division 
in status having taken place between the 
parties. Therefore, though an unregister- 
ed partition deed cannot be admitted in 
evidence to prove the terms cf the parti- 
tion, it can certainly be admitted in evi-| - 
dence for proving the division in status 
and the fact of partition, as pointed out! 
by several decisions based on the judg- 
ment of the Privy Council in Rajangam 
Ayyar v, Rajangam Ayyar, 50 Ind App 


- 134 = (AIR 1922 PC 266). Similarly, tak- 


ing possession of the shares allotted tol. 
each one of the parties at the partition 
will be a purpose collateral to the pur- 
pose of partition and such taking posses- 
sion not creating, declaring, assigning, 
limiting or extinguishing any right, title 
or interest to or in immovable property, 
will not require registration, and there- 
fore an unregistered deed of partition 
can be used for the collateral purpose, 
namely, for proving the nature and cha- 
tacter of the possession of the respective 
items of properties in the hands of tha 
members of the coparcenary. In Bai 
Gulabbai v. Sri Datgarji, (1907) 9 Bom 
LR 393, it was pointed out that a colla- 
teral purpose is any purpose other than 
that _of creating, declaring, assigning, 
limiting or extinguishing a right to im- 
movable property. Therefore a collateral 
transaction within the meaning of the 
proviso to Section 49 of the Act means a 
transaction other than the transaction af- 
fecting immovable property, but which 
is in some way connected with it, In 
Ramlaxmi v. Bank of Baroda, AIR 1953 
aoe 50 the Bombay High Court pointed 
out— ` 


_ “The expression ‘collateral’ transac- 
tion is used not in the sense of an ancil- 
lary transaction to a principal transac- 
tion or a subsidiary transaction to a main 
transaction. The root meaning of the 
word ‘collateral’ is running together or 
running on parallel lines. The transaction 
as recorded would be a particular or spe- 
cific transaction. But it would be possible 
to read in that transaction what may be 
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called the purpose of the transaction 
and what may be called a collateral pur- 
pose, the fulfilment of that collateral pur- 
‘pose would bring into existence a colla- 
teral transaction, a transaction which 
may be said to be a part and parcel: of 
the transaction but nonetheless a transac- 
tion which runs together with or on 
parallel lines with the. same. 


. An obvious illustration of this is the 
transaction which is recorded in the 
memo of petition before us. The transac- 
` tion therein recorded was a transaction 
of partition of the. movable and immov- 
able properties belonging to the joint 
family; These properties were allotted to 
the shares of the respective members of 
the family. A partition was in fact effect- 
ed by this document and that transaction 
took place under the terms of the docu- 
ment itself, The memo of partition thus 
. required registration and not being re~ 
gistered could not be admitted in evi- 
.dence under the terms of Section 49, 


Registration Act. There was, however, in- - 


volved in this transaction itself a collate- 
ral transaction, viz., that of the sever- 
ance of the joint status which transac- 
tion by itself did not require to-be regis- 
tered by any law for the time being in 
force. A severance of joint status could 
be effected under Hindu law in various 
modes. one of the modes being an un- 
equivocal expression of an intention ‘to 
separate, A partition could be effected 
orally as well as by a written document, 


and it would be open to a party to prove . 


that there was a partition or séverance 
of joint status effected between the par- 
ties without its being effected by a regis- 
*tered instrument. A partition i.e., sever- 
ance of joint status thus would be a col- 
lateral transaction, and would certainly 
fall within the proviso to Section 49 of 
the Registration Act.” 


11. The same view was taken by 
a Bench of the Patna High Court in 
Girija Nandan Singh v. Girdhari Singh, 
AIR 1951 Pat 277. That court, after refer- 


ring to a number of decisions, pointed - 


out~— 

"The word ‘partition’ involves two 
concepts: (i) change of status, and. (ii) 
* division of property. Severance of status 
does not require to be proved by any 
documentary evidence at all, nor is it 
necessary that for the purpose of prov- 


ing actual division of property between . 


the members of a joint family, a written 
instrument is essential. Where, therefore, 
there is evidence that there was an actual 
division of property between the parties, 
and that they went into possession of 
their respective shares in accordance 
with that division, and there are also cir- 
cumstances to show that the conduct _of 
the parties are inconsistent with anything 
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except the factum of separation, a court 
of law may very well hold, apart from 
any instrument of partition, that -the par- 
ties had ‘separated in status and effected 
partition of the family properties.” 


That will be the prima facie construction 
of Section 49 of she Act, 


12.. . The above view of ours on 


partition in. a Mitakshara family also de- 


rives support from the following ‘obser- 
vations of the Supreme Court .in Nani 
Bai v. Gita Bai, AIR 1958 SC 706— . 


“Partition: in the Mitakshara sense 
may be only a severance of the joint sta- 
tus of the members: of the eoparcenery, 
that is to say, what was once a joint title 
has become a divided title, though there 
has been no division of any properties by 
metes and bounds. Partition may also 
mean what ordinarily is understood by 
partition amongst - co-sharers who “may 
not be members cf a Hindu coparcenary. 
For partition in the former sense, it is 


-not necessary that all the members of the > 


joint family should agree, because it is a 
matter of individual volition. If a copar- 
cener expresses his individual intention 
in unequivocal lar.guage to separate him- 
self from the rest of the family, that 
effects a partition, so far as he is con- 
cerned, from the rest of the family: By 
this process, what was a joint tenancy 
has been converted into a tenancy-in~ 
common, For partition in the latter sense 
of allotting specific properties or parcels 
to individual coparceners, agreement 
amongst all the coparceners is absolutely 
necessary. Such a partition may. be ef- 
fected’ orally, but, if the parties reduce 
the transaction to a formal document 
which is intended to be the evidence of 
the partition, it has the effect of declar- 
ing the exclusive title of the coparcener 
to whom a particular property is allotted 
by partition, and is, thus within the mis- 
chief of Section 17 (1) (b), the material 
portion of which has been quoted above. 
But partition in the former sense of de- 
fining the shares only without a specific 
allotments of property, has no reference 
to immovable praperty. Such a transac- 
tion only affects the status of the mem- 
ber or the members who have separated 


. themselves from the rest of coparcenery. 


The change if status from a ioint mem- 
ber of a copatcener to a separated: mem- 


- ber having a defined share in the ances- 


tral property, may be effected orally or 
it may be brought about by a document. 
If the document does not evidence any 
partition by metes and bounds, that is to 
say, the partition in the latter sense, it 
does not come within the purview of 
Section 17 (1) (b), because, so long as 
there has been no partition in that sense, 
the interest of the separated member 
continues to exter.d over the whole joint 
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property as before. Such a transaction 

does not purport or operate to do any of 

the things referred to in that section. 

Hence, in so far as the documents refer; 

red to above are evidence of partition 

only in the former sense, they are rot- 
compulsorily registrable under ` Section ` 
17, and would, therefore, not come with- 

in the mischief of Section 49, which pro- 

hibits the reception into evidence of any 

document, ‘affecting immovable pro- 

perty’. It must, therefore. be held that 

those documents have rightly been Te- 

ceived in evidence for that limited pur- 

pose,” 


13. We called upon Mr, Parasanan 
to show us any authority of any court 
taking a contrary. view. As a matter of 
fact, as far as this court is concern=d, 
there is a direct decision of a Bench of 
this court in Subbu Naicu v. Varada- 
rajulu Naidu, 1947-1 Mad LJ 90 = (AIR 
.1948 Mad 26), That case dealt with a 
koorchit which the court considered to 
be a deed of partition, which was aot 
registered. This court, while holding taat 
the document could not be received in 
evidence for, proving the terms of zhe 
deed of partition, held that it could 
be received in evidence fcr proving ihe 
character of the possession of the proper- 
ties in the hands of the respective mem- 
bers of the family. This is what this court 
pointed out: 

“Lastly it was contended that the 
document was admissible to prove the 
adverse character of the first defendaat’s 
possesion. of the lands which were alot- 
ted to him under the koorchit, thongh 
such allotment was ineffectual for want 
of registration. This contention must be 
accepted, as it is supportad by numerous 
decisions (Vide Nadapena Appanna v. 
Saripalli Venkatasami, ILR 47 Mad 203 
= (AIR 1924 Mad 292); Kandasami v. 
Poonusami, AIR 1929 Mad 16, purporting 
to be based on the Privy Council rung 
in Varada Pillai v. Jeevaratnammal, ILR 
43 Mad 244 = (AIR 1919 PC 44).) An at- 
tempt was made on behalf of the respon- 
dents to show that, on a close examina- 
tion of the decision of their Lordships it 
lends no support to the view expressed 
in those cases, but, as pointed out by Sir 
Dinshaw Mullah in his commentaries on 
the Registration Act, that view has b2en 
accepted by almost all the High Courts 
in India, and we do not feel disposec to 
refer the point to a Full Bench, as we 
were invited to do, especially as the point 
is of no more than academic interest on ` 
the facts of this case.” $ 


14. Mr. Parasaran- contended that 
none of the decisions referred to in the 
above passage dealt with a case of parti- 
tion and that therefore those decisions 
could not be said to be authority for the 


(Ismail J.) [Prs. 12-17] Mad. 245 


view that an unregistered partition deed 
was admissible to prove the adverse cha- 
racter of the possession of one of the par- 
ties. Mr, Parasaran also invited’ our at- 
tention to the decision of the Supreme 
Court in Kirpal Kuar v. Bachan Singh, 
AIR 1958 SC 199, as taking the view that 
an unregistered partition deed could not 
be received in evidence for such a pur- 
pose. We are unable to accept this argu- 
ment of Mr. Parasaran. 

15. Nadapena Appanna v. Sari- 
palli Venkatasami, ILR 47 Mad 203 = 
(AIR 1924 Mad 292), dealt with a case of 
an unregistered mortgage deed, The tol- 
lowing headnote itself shows what was 
decided in that case— 

. “Held that the deed, though un- 
registered, was admissible in evidence to 
show the character of the defendants’ 
possession; that the defendants could be 
shown to have acquired only a limited 
interest as mortgagees by adverse pos- 
session; that, to prove the extent of the 
interest acquired by them by adverse 
possession. the terms of the mortgage 
asserted by them may be proved, and 
such proof cannot be regarded as an at- 
tempt to prove the unregistered mort- 
gage or to adduce secondary evidence of 
it, and the unregistered deed as well as 
other evidence was admissible for the 
purpose.” 


16. | Kandasami Mudaliar v, Ponnu- 
sami Mudaliar, AIR 1929 Mad 16 dealt 
with a case of an unregistered sale deed, 
and a Bench of this court took the view 
that such a sale deed could be admitted 
to show the nature of the possession. 


17. Varada Pillai v. Jeevaratnam- 


-mal, 46 Ind App 285 = ILR 43.Mad 244 


= (AIR 1919 PC 44) dealt with a case of 
gift. The question there was whether 
there had been a valid gift of immovable 
property and whether the donee had ac- 
quired title by adverse possession, After 
referring “to certain petitions reciting a 
gift which had been . presented to the 
Collector praying for the registration of 
the properties in the name of the donee, 
the Judicial Committee held that, as a 
gift of immovable property was required 
to be made by a registered deed under 
Section 123 of the Transfer of Property. 
Act, the petitions could not be used as 
evidence of title, but it was permissible 
for the court to look at them to ascertain 
the nature or character of the possession 
held by the person named in the peti- 
tions. The Judicial Committee referred 


to the question “for consideration as 
follows— : 
“It was not contended before the 


Board that the above transactions ef- 
fected a valid gift of the property to 
Duraisani; for such a gift must, under 


Section 123 of the Transfer of Property 
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Act, be made by a registered deed. Nor, 
having regard to Section 91 of the Evi- 
dence Act, can the recitals in the peti- 
tions be used as evidence of a gift hav- 
ing been made. But the defendant’s case 
is that Duraisani, although she may have 
acquired no legal title undér the transac- 
tions referred to, in fact took possession 


of the property when it was transferred ` 
into her name and retained such posses- . 


sion until her death in December, 1911, 


after which date it passed to the defen- 


dant as her successor, and accordingly, 
that the plaintiffs’ claim is barred by up- 
“wards of 12 years’ adverse possession. 
The High Court upheld this contention; 
and their Lordships, after considering 
the evidence, have arrived at the same 
conclusion.” 
Finally the 
served-— 

“It should be added that, although 
the petitions of 1895 and the change of 
mames' made in the register in conse- 
quence of those petitions are not admis- 
sible to prove a gift, they may neverthe- 
less be referred to as explaining the 
nature and character of the possession 
thenceforth held by Duraisani, In other 
words, although the petitions and order 
do not amount to a gift of the land, they 
lead to the inference that the subsequent 
receipt of the rents by Duraisani was a 
receipt in the character of donee . and 
owner of the land, and therefore, in her 
own right and not as trustee or manager 
for her mother and aunt.” `’ . 


18. The Judicial Committee itself 
has not referred to the proviso to Sec- 
tion 49 of the Registration Act. However, 
the courts in India have construed the 
decision of the Judicial Committee as 
enabling the court to receive an unregis~ 
tered document as evidence of the nature 
and character of the possession in 
hands of the person who purported to be 
the transferee of the interest created or 
declared under the document. In Mullah’s 
Commentaries on the Registration Act, 
8th Edn. at page 203, it is stated— 


“Their Lordships did not refer to 
Section 49, for the petition being mere 


Judicial Committee ob- 


recital, did not require registration, but- 


the case shows that a document inadmis- 
sible as evidence of a transaction may be 
used as evidence for a collateral purpose. 
An unregistered deed of lease .can be 
used. for a collateral purpose to show the 
nature of possession. Tenancy agreement 
may be implied from the conduct. The 
High Courts of Calcutta, Bombay, Alla- 
habad, Madras, Patna, Lahore, Assam, 
Nagpur, Pepsu, Rajasthan, Orissa, Ran- 
goon, Delhi and Jammu and Kashmir, the 
former Chief Court of Oudh, the Judicial 
‘Commissioner’s Court at Peshavar, Ajmer 
and Himachal Pradesh and the Supreme 


‘ 


the: 


$ 


A.LR. 


Court have held that a document which 
requires registration under Section 17 
and which is not admissible for want of 
registration to prove a gift or mortgage `’ 
or sale or lease. is nevertheless admissible - 
to prove the character of the. possession 


` of the person who holds under it.” 


19. As we pointed out already, 
Mr. Parasaran invited our ' attention to 
the decision of the Supreme Court in 
Kirpal Kuar v. Bachan Singh, AIR 1958 
SC 199, and relied on the following pas- 
sage therein: 

“In the present case Harnam Kuar 
had been in possession before the date of 
the document and to admit it in evidence 
to show the nature of her possession sub- 
sequent to it would be to treat it as ope- 
rating to destroy the nature of the pre- 
vious possession and to convert what had 
Started as adverse possession into a per- 
missive possession and, therefore, to give 
effect to the agreement contained in it 
which admittedly cannot be done for 
want_of registration. To admit it in evi- 
dence for the purpose sought would 
really amount to getting round the statu- 
tory bar imposed by Section 49 of the 
Registration Act.” 

Mr. Parasaran’s argument is that all 
these decisions dealt with a case where 
possession was given for the first time 
and that they did not deal with a case 
where the party was already in possession ' 
of the property. Accordimg to him, an 
unregistered document cannot be used in 
evidence for showing the change in the 
character of possession, but it could be 
used oniy for the purpose of showing the 
nature of the possession taken by a party. 
In support of this contention he refers to 
the fact that none of these decisions, to 
which we have already drawn attention, 
except the decision in 1947-1 Mad LJ 90 
= (ALR 1948 Mad 26), dealt with a case 
of partition among ‘the members of a 
Hindu joint famiuy. From one point of 
view, even though the members of a joint 
Hindu tamily can be said to be co-own- 
ers and in joint possession of each and 
every one of the properties of the family, 
once a partition has taken place and the 
properties are divided and each one of 
the members takes possession of the par- 
ticular items of the properties allotted to 
him, it can be said that he is taking pos- 
session of those properties for the first 
time, because the former possession was 
only juridical and constructive, while the 


-later possession becomes physical and ex- 


clusive. Apart from this, there is the 
decision of the Supreme Court itself 
holding that the character of possession 
can change into. adverse under an invalid 
document in the hands of a person who 
is already- in possession. In Padma 
Vithoba Chakkayya v. Md. Multani, AIR 


Ba 
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1963 SC 70, the Supreme Court pointed 
out— 


“Now the contention of Mr, Ranga- 
nathan Chetti for the respondent is that 
he had been in possession of the proper- 
ties as owner ever since 1923, when the 
second defendant sold them to him, that 
he had thereby acquired a prescriptive 
title to them and that the right of the 
appellant to redeem was thereby ext n- 
guished. It is not disputed that, wher a 
person gets into possession of propertzs, 
as mortgagee, he cannot by any unilaze- 

. ral act or declaration of his prescr:be 
for a title by adverse possession against 
the mortgagor, because in law his pos- 
session is that of the mortgagor. But 
what is contended is that, if the mæt- 
gagor and mortgagee suksequently enzer 
into a transaction under which the mart- 
gagee is to hold the properties thereafter, 
not as a mortgagee, but as owner, tiat 
would be sufficient to start adverse pos- 
session against the mortgagor, if che 
transaction is for any reason inoperat.ve 
under the law. This contention in eur 
opinion, is well: founded.” 


20. It is significant to note that 


it is this decision of the Supreme Court” 


which has been relied on by the Editors 
of Mullah’s Commentaries on the Regis- 
tration Act in the extrac: given already. 
Apart from this the decision of the Pr_vy 
Council in ILR 43 Mad 244 = (AIR 1919 
PC 44) does not lend support to any such 
_ argument. The extract from the judg- 

ment we have given already clearly 
shows that the document can be looked 
into for the purpose of finding out zhe 
character in which the person has re- 
ceived rents and enjoyed the propert es, 
namely, as that of donee and owner of 
the land. Therefore, we ar2 of the ogn- 
ion that the decisions above referred to, 
clearly show- that, even though an an- 
registered deed of partition, as in she 
present case, is not admissible in evi- 
dence for proving the terms of the pacti- 
tion as well as the items of the prop=r- 
ties that were allotted to the appellant 
on the one’ hand and his deceased elder 
brother on the other, certainly it can be 
used as evidence for the purpose of shcw- 
ing the character in which the deceased 
Nallasami Gounder was in possession of 
the properties allotted to his share. sub- 
sequent to Ex. B-1, The evidence in ‘this 
case clearly and indisputably establisnes 
that Nallasami Gounder was in posses- 
sion of the properties in his own rizht 
and dealt with the same as his own. 


- 21. In view of the overwhelming 
evidence in this behalf, it is not necessary 
to refer to the details, and the learned 
counsel for the appellant did not contest 
the position that, once it was held that 
Ex. B-1 could be looked into for finding 


. der under Ex. B-l. 
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out the character of the possession, the 
evidence clearly established the adverse 
possession of Nallasami Gounder in res~ 
pect of the properties allotted to his 
share. Therefore, we hold that Ex, B-1 is 
admissible for the collateral purpose, 
namely, to’ determine the:nature and 
character of the possession and that the 
other materials on record could also be 
taken into consideration ‘for the purpose 
of coming to a decision that the posses- 
sion of the properties in question by] - 
Nallasami Gounder was referable to a 
division of the properties between the 
parties concerned, and accordingly Nalla- 
sami Gounder and the first defendant had 
perfected title tc the properties by ad- 
verse- possession. 


22. Independent of the above con- 
sideration on the basis of the proviso to 
Section 49 of the Registration Act, there 
is a shorter answer to the claim of the 
appellant herein. At the time of the death 
of Nallasami Gounder in 1932, the first 
defendant was a minor. The appellant 
himself filed O. P. 14 of 1932 on the file 
of the District Court, Coimbatore, for 
appointing a guardian for the first defen- 
dant, Ex. B-5 is a certified copy of the 
petition filed by the appellant. In para- 
graph 4 of this. petition the appellant 
stated: 

“The minor is oened and is ab- 
solutely entitled to the moveable and 
immoveable properties set out in the 
schedule below, which are approximately 
of the value of Rs. 17,150. The immove- 
ables have fallen to the share of the 
minor’s father, as per partition agree- 
ment, dated 24-11-1924 between minor’s 
father and the petitioner.” 


Thus it will be seen that the appellant 


. himself had acknowledged the exclusive 


and absolute title of the first defendant 
to the items of properties which had been 
allotted to the deceased Nallasami Goun- 
Once the appellant 
himself has admitted the exclusive title 
of the first defendant to the properties 
as early as in 1932, certainly it can be 
held that the first defendant has perfect- 
ed title to the property in question by 


' adverse possession. Therefore, looked at 


from any point of view, we are clearly 
of the opinion that the appellant is not 
entitled to a fresh partition of the pro- 
perties which originally belonged to the 
appellant and his deceased elder Brower, 
Nallasami Gounder. 


23. Item 2 of the suit property is 
one of the items dealt with under Ex. 
B-1, Once we come to the conclusion that 
Nallasami Gounder during his lifetime 
and thereafter the first defendant had 
perfected title to all the items of proper- 
ties allotted to the share’ of Nallasami 
Gounder by adverse possession, certainly 


Pa 


the second item of the suit property 
would also stand on the same footing and 
with reference to that item also the ap- 
‘pellant would have no title. Indepen- 


dently of this, the trial court has -consi-. 


dered the claim of adverse possession put 
forward by the second defendant to thè 
second item and held that the .second 
- defendant has perfected title to the said 
item of the suit: property by adverse pos- 
session. We are clearly of the opinion 
that this conclusion is also correct. Sur- 
vey No. 122-B measuring 2.34 acres ori- 
- ginally belonged to Kavundappa Goun- 
dan and Chennimalai Gounden, - Under 
Ex. B-8. dated .$-8-1924, Chennimalai 
Gounden sold his half share to the ap- 
pellant and the. deceased Nallasami 
Gounder. This portion is shown as the 


northern half of S, No. 122/B in Ex B-1, 


and was allotted’ to Nallasami Gounder. 
Nallasami Gounder and Kavundappa 
Gounden therefter sold. the entire survey 
‘No. 122-B under Ex. B-9 to Nachimuthu 
Gounden. The appellant had attested this 


sale deed. Under Ex. B-10 dated 19-1-. 


1934, Nachimuthu.Gounden sold the pro- 
perty to Chennimalai. ` Chennimalai 
Gounden in his turn sold the property 
under Ex.. B-11 dated 14-7-1937 to the 
second defendant in the suit. Ex. B-58 is 
patta` No, 876 relating to the said item. 
There is clear evidence to show that 
from 1938 to 1962 it was the. second de- 
fendant who had been paying kist in res- 
pect of this item under Exs. B-59 to B-66. 
Consequently, independent of-the conclu- 
sion that Nallasami Goundér, and after 
his death the first defendant, had acquir- 
-ed title by adverse possession to all the 
items of the properties allotted to the 


share of Nallasami Gounder under Ex.. 


B-1, there is evidence to show that the 
second defendant and- his predecessors- 


in-interest had acquired title -to the . 


second item of the suit properties by ad- 
verse possession, i 


_ 24. . Under these circumstances, no 
ground whatever has been made out for 
interference with the decree .passed by 
the trial court. Accordingly the appeal 
ae and is dismissed with costs — (two 
sets). b 
P ; Appeal dismissed. 
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Index Note:— (A) T. P. Act (1882), 
S. 92 — Redemption by subsequent mort- 
gagee — Subrogation, ` 


Brief Note:— (A) If the second 
mortgagee files a suit on his mortgage 
without impleading the first mortgagee 
and pays off the encumbrance. which is 
not barred by limitation he-is subrogated 
to the rights of the first mortgagee. AIR- 


. ; (Para 18) 
The second mortgagee who pur- 
chases the mortgaged properties -in exe- 
cution of decree acquires not only the 
interest of the mortgagee but also the 
equity of redemption of the mortgagor ` 
and he is entitled to redeem other mort- 
gages on the same property created by 
the mortgagor. (Para 19) 


Index Note.— (B) T. P. Act (1882), 


, S. 69-A — Decree on mortgage — Insolv- 


ency of mortgagor-— Amendment of de- 
cree without notice to Official Receiver 
is not invalid. (Para 13). 

Index Note:— (C) T. P. Act (1882), 


S. 92 — Acknowledgment of liability by 


second mortgagee-decree-holder is deem- 
ed to be an acknowledgment by the 
mortgagor. ‘(Para 16) 


Cases Referred: Chronological Paras 
ATR 1964 Mad 169 = 77 Mad LW 27 
(FB), Nallathambi Nadar v. Ammal 
Nadachi - 15. 
AIR 1962 Mad 413 = (1963) 2 Mad LJ 75, 
Moosa Devadasan v. Kali Kunji 16 
AIR 1930 Pat 579 = 11° Pat LT 595, 
Azizunnisa v. Komal Singh 19 
©. V. Ratnam, for Appellant; K. Sarva- 
bhauman and T. R. Mani, for Respon- 
dents. A > 
JUDGMENT :— The third defendant 
is the appellant. The suit is for recovery 


of Rs. 6,348-45 and subsequent interest 
on foot of a mortgage. dated 5-5-1946 . 


` executed by defendants 1 and 2 in favour 


of one Pavalesa Konar and received con- 
sideration as recited in the document. 
The said mortgage was made redeemable 
at any time after 5-5-1948. The mort- 
gagors agreed that in default of repay- 
ment of the mortgage debt before that 


‘date they would be liable to pay com- 


pound interest at the rate of 75 paise per 
Rs. 100 per month, Rs. 6,348-45 is now 
‘due on the aforesaid mortgage, which is 


claimed in the suit. { : 
“2-10. Pons . + | 
11. Before dealing with the points 

raised I shall now state the real contro- 


_ versy between the parties. Defendants 1 


and’ 2 are the original owners. of the suit 
property. On 5-5-1946 (Ex. A-2) he exe- 
cuted an othi in favour of Palavesa 
Konar. On 1-5-1949 (Ex. A-3) the second 
defendant executed a sale in favour of 


1974. 


the first defendant reserving a right af 
residence in favour of himself and his 
wife, On 15-6-1949 the firs: . defendant 
executed a second mortgage in favour ot 
Gurunatha Konar for Rs. 2,000, On 26-12- 
1949, the first. defendant executed a thizd 
mortgage for Rs, 3,000 in favour of the 
first mortgagee. On 12-9-1961, (Ex. A-12), 
the first defendant . executed- a fourth 
mortgage for Rs. 2,000 in favour of one 
Kuppammal, which the mortgagee ES- 
signed to the fourth defendant. fth 
mortgage was created by the first defen- 
dant in favour of a chit fund for Rupees 
3,000 anda sixth mortgage was executed 
by the first defendant in favour of 
Muthammal, the sixth defendant, for 
Rs. 1,000. The third mortgagee’s rights 
under Ex, A-4 were assigned to the Eth 
defendant on 28-6-1963. The result is that 
over the suit property on the date of the 
suit the following persons held rights— 


(1) The first mortgage to Palavesa 
Konar. 

(2) The’ second mortgage to the 
plaintiff-assignee from the 8th defendant. 
; (3) The third mortgage to the 8th de- 
fendant (assignee). 

(4) The fourth mortgage to the 4th 
defendant (assignee).” 

; (5) The fifth mortgage to 5th defen- 
dant; and ; 
(6) The sixth mortgage to the sixth 
defendant. , 

The plaintiff, who was the assignee 
of the second mortgagee’s interest, filed 
O. S. 209 of 1955, on the file of the Lis- 
trict Munsif Court of Tirunelveli. To taat 
suit all the subsequent mortgagees w=2re 
impleaded as parties as also the first Je- 
fendant the mortgagor. alavesa Korar, 
who was the first mortgagee, was, hcw- 
ever, impleaded as the 3rd defendant not 
in his capacity as the first mortgagee Sut 
in his capacity as third mortgagee only 
which mortgage right the third mct- 
gagee assigned to the 8th defendant 
under Ex, B-l dated 28-6-1962. On 26-3- 
1956, a preliminary decree for sale was 
passed which was followed by the final 
decree dated 22-10-1956. Meanwhile the 


first defendant mortgagor was adjrdi- 


cated an insolvent, It may be noted tnat 
the secured creditors’ rights are not af- 
fected by the said insolvency proceedings 
and the final decree in O, S. 209 of 1355 
was executed after amendment of the 
decree. Meanwhile on 3-4-1961, one Kaup- 
pammal purchased the suit property 
from the Official Receiver. In the court 
auction sale held “on 15-9-1961, the plein- 
tiff-decree-holder purchased the hyvo- 
theca for Rs. 4,005, subject to the frst 
mortgage Ex. A-2. A sale certificate was 
issued in favour of the purchaser and 
the plaintiff took delivery of possession 
on 7-12-1961 and part satisfaction of the 
decree was recorded for Rs. 3.904, al- 
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though the sale was brought for recovery 
of Rs. 4,933-6-6. In regard to Official Re- 
eeiver’s sale to Kuppammal one Siva 
Sankaran claimed to be the real owner. 
and his claim was upheld. Regarding 
possession certain suits were filed, which 


do not have any material bearing on the 


‘controversy in dispute, The plaintiff 
who, as already stated, was the purchaser - 
in the second moritgagee’s suit for sale, 
paid Rs. 6,000 to the legal representatives 
of the first mortgagee, Palavesa Konar, 


and obtained a release of the 
mortgagee’s right in his’ mort- 
gage. (Ex. A-11 dated 14-2-1962). 
Sivasankaran who established his right 


as against Kuppammal also sold his inte- 
rest to the plaintiff under Ex. B-8 dated 
18-10-1962, The plaintiff has filed the 
present suit on the first mortgage (Ex. 
A-2-dated 5-5-1946). 


12. The learned counsel for the 
appellant contends: (1) That the suit is 
not maintainable as the plaintiff’s re- 
medy, if any, is only to work out his 
rights under the decree in O. S. 209 of 


-1955 (2) That the first mortgage was not 


fully discharged by the plaintiff, who 
claimed to have paid only Rs. 6,000 at the 
time of Ex, A-11 as against Rs. 6,900 due 
on that date. (3) That the suit mortgage 
bécame barred by limitation on -14-2- 
1962, when Palavesa Konar’s heirs were 
paid Rs, 6,000 and that the acknowledg- 
ment Ex, B-4 cannot extend the period . 
of limitation and (4) There can be no 


- subrogation as the plaintiff was under no 


obligation to ‘discharge the mortgage 
(Ex. A-2) it having become time barred 
and further the plaintiff had no interest 
in the property, this mortgage having 
become merged in the decree and that 
there was no mesne mortgages between 
the one in his favour and the other 
under the original of Ex. A-2, for pro- 


.tecting which alone he could redeem the 


later mentioned mortgage and 
subrogation. 


13. On the first question there is 
no substance, as the final decree in O. S. 
209 of 1965 was amended on 27-3-1961 in 
I. A. 111 of 1961. The preliminary decree 
in O. S, 209 of 1955 appears to have been 
in form No. 10 and the amendment re- 
sulted in the decree being drafted in™ 
Form 5-A. It is no doubt true that if the 
amendment had not been there the rights 
of the first mortgagee had to be worked 
out only in the prior suit. But by reason 
of the amendment the decree was only 
to the effect that it was subject to the 
first mortgage and nothing more. The 
learned counsel, however, contends that 
mo notice was given to the Official Re- 
ceiver when the amendment was ordered 
and, therefore, the amendment is illegal 
and not binding on the appellant. It may 


claim 


250 Mad. [Prs. 13-17] Kora Miah v. Velayudha Konar (Raghavan J.) 


be noted that the rights of secured credi- 
tors are outside the pale of the insolvency 
law and therefore there was no need to 
issue the notice to the Official Recéiver. 


14. On the second question the 
position appears to be as follows— Pala- 
vesa 


redemption period expired on 5-5-1948. 
Palavesa Konar died on 24-3-1959, that 
is, after the institution of O. S. 209 of 
1955 and Palavesa Konar was impleaded 
as a partyin O. S. 209 of 1955. The mort- 
gagees were content to receive Rs. 6,000 
as against Rs. 6,900 due to’ them and it is 
not open to the appellant in the present 
appeal to contend that the entire amount 
due has not been paid. 

15. On the third contention, Sri 
V. C. Veeraraghavan, contends that the 
acknowledgment of the mortgagee in 


E. P. 32 of 1960 cannot extend the period © 


of limitation for enforcing the first mort- 
gage. On the other hand, Mr. Sundara 
Iyer the learned ‘counsel for the respon- 
dents contends that the decree-holder 
mortgagee under the second mortgage 
will be in the position of a mortgagor so 
far as the first mortgage is concerned, 
he being the person who is entitled to re- 
deem the first mortgage and therefore 
the acknowledgment by him on 16-12- 
1969 in E. P. 32 of 1960 would give a 
fresh cause of action. Mr. Veeraraghavan 


* referred to the decision of the Full Bench 


in Nallathambi Nadar Chellakannu Nadar 
v. Ammal Nadachi Chellathankam Nada- 
chi, AIR 1964 Mad 169. That is a case 
under Section 19 of the -Limitation Act. 
In a suit for redemption brought by one 
co-mortgagor against another, who had 
earlier redeemed the mortgage and ob- 
tained possession of the mortgage pro- 
perties, the question referred to the Full 


` Bench was as follows—‘Whether in order 


to constitute a valid acknowledgment of 
liability under Section 19 of the Indian 
Limitation Act,- it is essential that the 
person acknowledging should be under a 
liability in regard to the right in dispute 
at the time when he made the acknow- 
ledgment or whether it would be suffici- 
ent if he were liable at the time of the 


“suit or an application in respect of that 


liability. In. answering the reference 
Ramachandra Iyer, C. J., who delivered 
the leading judgment observed at page 
171 as follows— 5 


tAn acknowledgment of liability as 
we have indicated above, presupposes 
that the person acknowledging . possesses 
some interest which can be. bound. by i 
statement. If he has no such interest, it 
will be a misnomer to call his statement, 
as acknowledgment of liability. No deb- 
tor. for example, can be held to be bound 


Konar was the mortgagee under- 
Ex, A-2. The period of redemption fixed’ 
“under Ex. A-2 was two years and the 


ALR. 


‘by a mere acknowledgment by a stranger, 


Again, it is well-settled rule that an ac- 
knowledgment of liability must involve 
an admission of a subsisting jural rela- 
tionship between the parties and a con- 
sciousness and an intention of continuing 
such a relationship until it is lawfully 

terminated.” ; 24 
Relying upon the above observations the- 
learned counsel contended that in O. S. 

208 of 1955, the plaintiff was suing not as 
a mortgagor but as a mortgagee seeking 
to enforce a second mortgage and, there- 
fore, his acknowledgment cannot extend 
the period of limitation, p 


16. The next decision referred to 
by the Iéarned counsel is Moosa Devada- 
san v. Kali Kunji, (1963) 2 Mad LJ 75 = | 
(AIR 1962 Mad 413) where Sadasivan, J. 
had occasion to consider similar question. 
The head note therein brings out correct- 
ly. the conclusion of the learned Judge 
which runs as follows—~ 


“In order that an acknowledgment 


- of mortgage liability may be valid and 


capable of extending the period of limi- 
tation, it must be proved that it was 
made by a person who was liable under 
the mortgage and that it was made when: 
the mortgage was subsisting.” f 
The question, therefore, for considera- 
tion, is what was the character in which - 
the acknowledgment was made in E. P. 
32 of 1960. Mr. Sundaram Iyer, the learn- 
ed counsel for the respondents, contends 
that the acknowledgment although made 
by the mortgagee-decree-holder in E, P. 
32 of 1960 must be deemed to be an ac- 
knowledgment by the mortgagor so far 
as the first mortgage is concerned in view 
of the fact that he will be entitled to re- 
deem the first mortgage under Section 91 
of the Transfer of Property Act. There is 
considerable force in the contention of 
Mr. Sundaram Iver. 


17. The learned counsel next re- 
ferred to a series of decisions illustrating ` 
the principles of subrogation. Section 92 
of the Transfer of Property Act deals 
with subrogation. Paragraph 1 of the 
section deals with subrogation by opera- 
tion of law and the third paragraph deals 
with subrogation by agreement of par- 
ties. Subrogation means substitution, for 
the person redeeming is substituted for 
the encumbrancer whom he has paid off. 
Subrogation is conventional when there 
is an agreement, express or implied, that 
the person making the payment shall 
exercise the rights and powers of the 
original creditor. Legal subrogation arises 
when a person, who has in the property 
an interest of his own to proteet, dis- 
charges a-prior encumbrance, Subroga- 
tion by operation of law rests, therefore, 
on the same principle as in Section 69 of 
the Indian Contract Act. The distinguish- 
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ing feature of subrogation is that the er- 
cumbrance that is paid off is not extir- 
guished but is treated as kept alive and 
assigned to the person making payment. 
Prior to the Transfer of Property Act 
subrogation of a puisne mortgagee payirg 
off a prior mortgage was determined 
under the rule of intention. According +o 
the old Section 74 of the Transfer af 
Property Act, a puisne mortgagee of 
deeming a prior mortgagee was alwars 
subrogated, Under the present Section %2 
of the Transfer of Property Act, the 
rights of the purchaser of the equity of 
redemption when he redeems are the 
same but they are stated more simp-y 
and directly and the fiction of intenticn 
has been dispensed with. It is unneces- 
sary to refer to cases of subrogation prior 
to:the amendment of the Transfer bf 
Property Act. 

18. Subrogation may be legal or 
conventional. The distinction between the 
two being that in the case of the formar 
the person having a pre-existing interest 
discharges the prior mortgage to protect 
his interests, whereas in the latter case 
he would be discharging only an obliga- 
tion he had undertaken under a specicic 
agreement. The- foundation of the right 
of legal subrogation, with which we ere 
now concerned in the present case, is tae 
equitable principle of reimbursement. In 
the present case, what has happened is 
that the second mortgagee filed the sait 
on his mortgage without impleading the 
first mortgagee, 
brought the hypotheca to sale, purchased 
it himself and entered part satisfaction of 
the decree, A sum of money is still owing 
to him under the mortgage decr2e. 
When such a person pays off a prior @- 
cumbrance, the question that arises is 
whether he can step into the shoes of the 
first mortgagee. I have already held that 
the first mortgagee’s right to enforce his 
mortgage has not become barred by limi~ 
tation on the date when the second mort- 
gagee redeemed his mortgage. 


19. The next question to be consi- 
dered will be whether by reason of cb- 
taining a decree on his mortgage the 
second mortgagee had disabled himsalf 
from redeeming the prior mortgage, In 
Mt, Azizunnissa v. Komal Singh, AIR 
1930 Pat 579 it was held that the puir- 
chaser of the mortgaged properties in 
execution of a mortgaged decree, acqu_r- 
ed not only the interest of the mortgagee 
but also the equity of recemption of the 
mortgagor, and that he is entitled to re- 
deem other mortgages on the same po- 
perty created by the mortgagor. Further 
in this case, the second mortgage has not 
been wiped out by the passing of the 
decree, but that there is still due to hm 
as second mortgagee a sum of Rs. 1033-€-6 


obtained a decree and. 
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on the date of entering into part satis- 
faction of the decree. In my view, this 
is sufficient interest in the mortgagee en- 
titling him to redeem the prior mortgage 
over the property. a 
legal subrogation, I am of opinion that 
the second mortgagee rightly stepped in- 
to the shoes of the first mortgagee and 
the present suit is, therefore, maintain- 
able. I may in this connection, refer to 
another aspect of the matter. O. S. 53 of 
1963, out of which the above appeal has 
arisen, was heard along with C. M A. 30 
of 1965 and disposed of by a common 
judgment by the Subordinate Judge, 
Tirunelveli, The court auction sale held, 
in execution of the decree in O. S, 209 of 
1955, was sought to be set aside in E, A. 
1289 of 1963 on the ground that the sale 
is void as it was held without impleading 
the Official Receiver to represent the 
estate of the first defendant, as also for 
the reason that the execution proceedings 
are void as against the Official Receiver, 
as also for cancellation of the part satis- 
faction of the decree. That application 
was allowed by the District. Munsif. 
C. M. A. 30 of 1965, was filed against the 
said order which was heard along with 
the suit and the judgment of the trial 
Court was confirmed, There was a further 
appeal to this court, in C. M. S, A. No. 
153 of 1966 and Venkataraman, J. allow- 
ed the appeal and set aside the order of 
the courts below. The result is that the 
sale held on 15-9-1961 was held not to be 
a nullity. The judgment of Venkataraman 
J. and the decree in C. M. S, A. were ad- 
mitted as additional evidence in the 
courts below. In my view the judgment 
of the High Court referred to above has 
no material bearing in considering the 
questions in controversy in the appeal. 
The result is that the plaintiff is entitled 
to be subrogated to the rights of the first 
mortgagee under Ex, A-2 and that the 
said mortgage is not barred by limitation. 
Further the plaintiff has sufficient inte- 
rest to claim subrogation for the reasons 
mentioned by me above and that the 
plaintiff did not give up his right to be 
subrogated to the rights of the mortgagee 
‘under Ex, A-2 by reason of his obtaining’ 
Ex. A-11 and that the claim to subroga- 


tion has been rightly upheld by the 


courts below. 


20. In the result, the second ap- 
peal fails and is dismissed, There will be 
no order as to costs. Leave granted. 


Appeal dismissed. 


This being a case of. 
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KAILASAM AND N. S. ` 
_RAMASWAMI, JJ. 


‘A. P. Dorairaj, Appellant 
State of Madras, Respondent. ~ 


A. A. O..Nos, 332 and 456 of 1971, D/- 


v. The 


. 1-3-1973, against order of M..A. C. T, 


. Madras in O. P. No. 153 of -1967. | 

_ Index Note:— (A) Tort — Motor ‘ac- 
cident — Damages for loss of salary — 
Amount paid to injured by his employer 
only gratuitously and on compassionate 
grounds — Can it be taken into account 


in assessing the liability? No. The wrong ` 


doer cannot be: allowed to take advantage 
of such gratuitous payment. Case law. dis- 
cussed, (X-Ref:— Motor Vehicles Act, 
S. 110-B). - *(Paras 8, 10, 13, 15) 
Cases Referred: Chronological Paras 


1970 Acc CJ 405  (Mad.), Samaraj Oil 
Mills and Fertilisers v. D.. Kobe 


- raman ` l F 
1969 Acc CJ 363 (H. L.), Perry v. oe 
(1962) 3 All ER 1089 = (1963) 2 WLR 52, 


Browning v. War Office - 
(1960) 1 All-ER 607 = (1960) 1 WLR ‘328, 


Judd v. Hammersmith, W. L. & S. M” 
Hospitals RN 11 
AIR 1955 Madh.Bha 214 = Madh BLJ 


1955 HCR 1479, Gwalior and Northern 
India Transport Co.. Ltd. v. Dinkar: 
Joshi : ; i g 1 
(1952) 1 KB 26 = (1951) 2 All ER: 910, 
Payne v. Railway Executive — 11, 12 
(1948) 1 All ER 779 = 64 TLR 269, Den- 
nis v. London Passenger Traper 


Board - l 
. (1940) '1 KB 556 = (1940).2 All ER 213, 
Liffen v. Watson 9 


U. N. R. Rao and M. Gopinathan, fo; 
. Appellant in A. A. O. No, 332 of 1971 and 


for Respondent in A. A, O. No. 456 of- 


1971; Govt. Pleader, for Appellant in 
A. A. O. No; 456 of 1971 and for Respon-. 
dent in A, A. G. No. 332 of 1971. 


N. S. RAMASWAMI, J.:— These 
two civil miscellaneous appeals are out of 
O. P. No, 153 of 1967 on the file of the 
Motor Accidents Claims Tribunal, Mad- 
ras. The appellant in C. M, A. 332 of 1971 
by name Dorairaj filed the claim petition 

:-under Section 110-A of the Motor Vehi- 
cles Act, for compensation in respect of- 
injuries sustained by, him in a motor 
accident which occurred. on the Mount 
Road on 19-11-1966 at about 8-50 a.m. 
Originally he claimed a total sum of 
Rs. 48,000 towards compensation but later 
he was allowed to amend the petition 
making a claim of total compensation, of 
Rs. 1,30,000. The respondent to the peti- 
tion is the State of Madras by Commis- 
sioner of Police, Madras, the Motor Vehi- 
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, approaching the place .where the 


“the accident, drew the rough 


A.I R. 


cle involved in the accident being a 
Police van. The Tribunal below awarded 
a total sum of Rs. 10,000 in favour-of the 
claimant, Rs. 4,000 towards moneys spent 
the claimant for treatment etc., 
Rs. 1,000 towards moneys spent by him in 
respect of his betrothel ceremony which 
took place sometime prior to the accident 
and a sum of Rs. 5,000 towards perma- ` 
nent disability, physical and mental pain 
and for loss of. promotion. .C. M. A. 332 
of 1971 is filed by the claimant praying 
for enhancement of the compensation. 
The other C. M. A. is filed by the respon- 
dent to the’ petition contending that the 
claimant was not entitled to any com- 
pensation on the ground that the acci- 
dent was not as a result of rash and 
negligent driving of the police van. 


_ 2. .° The first question that arises 
in these two civil miscellaneous appeals 
is whether the accident was as a result 
of. rash or negligent driving of the police 
van bearing registration No, MSR 1953. 
The accident occurred near. Saidapet 
Police Station where the road ‘runs north 
to south. The police van in question was 
originally parked in front, of the police 
station which is west of the road, facing 
east. The road at the place in question is 
48 ft. 6 inches wide. The police van was 
parked on the western extremity of the 
road just in front of the police station. 
Dorairaj, the claimant, was going on his 
scooter from south to north. When Be was 
orry 
had been parked, the driver of the van 
started it and took a ‘U’ turn in order to 
go southwards (originally the van was 
facing, north), According to the claimant, 
the driver of the van did not give any. 
indication whatsoever that he -was taking 
a turn and that the van was so turned 
all of a.sudden, there was an impact of - 
the two vehicles in which the claimant's 
left leg was severely injured, The case 
of. the State of Madras (who would here- 
inafter be referred to as the respondent) 
has been that the driver of the police van 


- took the ‘U’ turn only after giving all 


necessary signals and taking the precau- 
tion that there was no traffic, coming 
from south and approaching the van and 
that the impact between two vehicles 
happened only because of the rash and 
negligent driving of the scooter of the 
claimant. The material evidence regard- 
ing the accident is that of the claimant 
as P..W. 1, that of Ramanujam, the driver 
of the van, as R.W. 1 and that of Arumu- 
gham, a. police constable who was in the 


. police van, as R.W. 2. Seethapathi, P.W. 4, 


a Head Constable of police, investigated: 
plan Ex 
charge-sheeted 


P-34 and ultimately 


.R.W. 1, the driver of the van, for caus- 


ing hurt by rash.and negligent driving. 
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‘However R.W. 1 had been acquitted by 
the criminal court. 

3. From the evidence on recorc it 
is quite clear ‘that the accident was 
brought about only by the rash and neg- 
ligent driving of the police van. 


(Evidence omitted) ... se seee 


We are satisfied that the impact bétween 
the two vehicles had occurred only e- 
cause the police van had been turned all 
of a sudden after the scooter had came 
very close to it and the evidence of 
P.W. 1 that the police van driver did not 
even show any sign before turning, is 
also acceptable. an 


3. The other question is about the 
quantum of compensation. After the am- 
endment of the petition, the claim con- 
sisted of Rs. 15,000 for hospital and other. 
- charges, Rs. one lakh for loss of employ- 
ment, permanent disability to drive a 
scooter, physical and mental discomzort 
and .torture and Rs. 15,900 towards the 
cancellation of the-claimant’s marriage as 
a result of the accident, making up in all 
a sum of Rs. 1,30,000, This claim is un- 
doubtedly very much exazgerated. But 
at the same time, from the evidence on 
record, we are satisfied that the surr. of 
Rs. 10,000 fixed by the Tribunal below 
as the total compensation payable to the 
claimant is too low and it calls for en- 
hancement. 

4, The claimant was aged about’ 
28 years on the date of accident. Hə is 
an employee in the company Heatley and 
Gresham Ltd., as a Junior Engineer in 
charge of sales. He is not an Engineering 
Graduate but a diploma-holder. His kasie 
pay on the date of accident was Rs. 188 
per month and he was drawing a total 
sum of Rs. 490 per month which includ- 
ed Rs. 302 towards dearness allowance. 
Admittedly he had received severe in- 
juries on his left leg. There was œm- 
- pound fracture of both the bones of the 
left leg, the bones having broken at more, 
than five places and he was an inpatient 
in the Madras General Hospital for about 
14} months, i.e., from 19-11-1966 till Feb- 
ruary 1968. For proper immobilisation of 
the injured limb, he had to be in plaster 
of paris upto his neck for six months and 
thereafter the plaster was reduced from 
neck to hip. On 24-11-1966, pin traction 
was done, Again, on 13-6-1967, an op2ra- 
tion was performed and a fragmen: of 
the fractured fabula to a length of 4 to 5` 
inches (left leg) was removed. Naturally, 
he had to be put up under anaesthesia 
every time when the plaster was cheng- 
ed or operation was performed. In spite 
of all the treatment, the left leg has be- 
come. shorter by 14 inches and the knee 
has also become stiff. He has to walk 
with the aid of a stick and certainly he 
cannot ride a scooter. Dr. Muthukumara- 
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swami, P.W. 2; was the Medical Officer 
who attended on the claimant and _ his 
evidence on the above aspects is not 
challenged. i 


tas 5. ë Considering the nature of ‘he 
injuries, what is the proper quantum of 
compensation payable to the claimant, is 


the question. There cannot be much of. 


dispute regarding the special damages of 
Rs, 5,000 awarded by the Tribunal below. 
The claimant has given a statement of 
account as per Ex. P-2, regarding the 
alleged expenditure that he. incurred 
while he had been hospitalised. There he 
has shown a total expenditure of over 
Rs. 13,000. But the Tribunal below is 
justified in disallowing several of the 
items mentioned therein and also in its 
observazion that the’ expenditure shown 
ls exaggerated and extravagant. The ac- 
tual hospital bills paid by the claimant 
come tc Rs, 2,156-28. The claimant has 
stated that a sum of Rs. 110 per month 
had been spent for attending on him 
while he was in the hospital, There is no 
voucher for having paid Rs. 110 per 
month to any attendant. Even so, consi- 
dering the nature of the injury, it cannot 


be said that the claimant required no as~ 


sistance during the period when he was 
an inpatient in the hospital, Therefore 
some ‘amount has to be allowed as the 
charges for the assistant. We think a 


` sum of Rs. 75 per month can be allowed 


for such charges, The claimant ought to 
have spent some money for extra nouri- 
shing food. Under these circumstances, 
the sum of Rs. 4,000 fixed by the Tribu- 
nal below as the amount payable to the 
claimart towards special damages for 
expenses actually incurred is correct and 
we accept the same. There is also no dis- 
pute now that the claimani’s marriage 
had been fixed to take place on 26-2-1967, 
and because of the-accident, that marri- 


- age did not come off. Earlier to the acci- 


dent, there had been betrothal ceremony 
and the Tribunal below has fixed the 
expenses incurred by the claimant at 
Rs. 1,000 and that amount has been 
awarded as-damages -suffered by the 
claimant due to the accident, This finding 
of the Tribunal below is not challenged 
by either party. Therefore, we accept the 
finding of the Tribunal below that a total 
sum of Rs. 5,000 is payable to the claim-~ 
ant towards special damages. i 


6. The dispute is only regarding 
general damages. As we said, the Tribu- 
nal below has awarded a consolidated 
sum of Rs. 5,000 for permanent disability, 
physical and mental discomfort and loss 
of promotion and we think this is too 
conservative an estimate. Considering the 
nature of the injuries and the admitted 
fact that the claimant had to be an in- 
patient in the hospital for about 14} 


R? 


é 


2, 
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months, we think a sum of Rs. 3,000 can 
be awarded towards pain and suffering 
that the claimant underwent during that 


' period, We are also of the view that the 


claimant should be awarded a sum of 
Rs. 7,000 towards loss of salary during 
the period when he was not able to at- 
tend his office (which is really special 
damages), and another sum of Rs. 10,000 


should be awarded for loss of future pro- 


motional prospects, 


OL It is not seriously contended 
before us that certain sum should be 
awarded as compensation for pain and 
suffering undergone by the claimant and 
surely a sum of Rs, 3,000 cannot be said 
to be excessive under this head consider- 
ing the nature of the injuries and suffer- 
ing which the claimant should have 
undergone as a result of the injuries. 


8. But the question whether the 
claimant is entitled to any amount to- 
wards loss of salary is disputed. The con- 
tention on behalf of the _ respondent is 
that there was no loss of salary at all 
even though the claimant was not in a 
position to attend his office for the 14} 
months when he had been hospitalised 
and for some time’ more even after he 
was discharged, for the claimant’s em~ 
ployer never withheld his salary and 
throughout the period the employer had 
been paying his salary. The contention is 
that when the employer has paid the 
salary of the claimant in spite of the 
latter having not gone to the office, the 
claimant has not suffered any loss. But 
from the evidence on record it is quite 
clear that the claimant was entitled to 
salary as a matter of right from his em- 
ployer only for one month during the 
period when he did not attend office, 
that for the rest of the period he had no 
right to. claim the salary from the em- 
ployer and the payments made by the 


employer were only. gratuitous, that the - 


claimant has a moral obligation, though 
not a legal one, to refund that amount to 
the employer and that therefore the 
amount so paid by the employer gratu- 
itously cannot be taken into consideration 
in assessing the damages payable. by the 
wrongdoer. The leave rules governing 
the employees of the company in ques- 
tion (Heatley and Gresham Ltd.) has now 
been filed in the case and we also allow- 
ed certain other records consisting of the 
correspondence’ between _the Madras 
Office of the company and its head office 
at Calcutta to be filed and also examined 
one Mr. Niranjan, the Manager of the 
Madras Office of the company, as an addi- 
tional witness. It is clear from the evi- 
dence now on record that the Madras 
office had been paying the monthly salary 
to the claimant, even though he was in 


-claimant could be 


ALR 


hospital and not attending office, only on 
compassionate grounds. According to the 
leave rules, an employee of the company is 
entitled only to 30 days in a year as sick 
leave. Therefore, only for one month the 
é granted sick leave 
with pay. For the period beyond the limit 
of 30 days, the claimant was not entitled 
to salary. However, the Madras Office 
had been paying his salary gratuitously 
and the correspondence shows that the 


head office of the company at Calcutta 
had asked for explanation as to how 
salary was being paid to the claimant 


while he was in the hospital. Ultimately, 
by their letter dated 1-2-1968, the head 
office at Calcutta stated that the salary 
for January, 1968 and thereafter should 
not be paid to the’ claimant and in fact 
it had not been paid. Only upto the end 


of December, 1967, the salary was being 


paid. When the payment so made was 
only gratuitous and not as a matter of 
right to the claimant, the - question is 
whether the wrong-doer can take advant- 
age of such payment. We are of the opin- 
ion that he cannot do so. <7? 


9, In Liffen v, Watson, 1940-1 KB 
556, a domestic woman servant, who had 
been receiving from her employer wage 
of & 1 a week plus free. boarding and 
lodging, was injured in an accident and 
while she was under treatment she was 
living with her father to whom she made 
no payment for boarding and lodging. In 
an action by her against the wrong-doer, 
whose negligence. caused the accident, 
the court of appeal in England held that 
the injured was entitled to recover da- 
mages not only in respect of her loss of 
wages, but also in respect of the loss of 
free boarding and lodging which her em- 
ployer had been providing her, It was 
pointed out that the fact that during the 


.period when the employer was not giving 


her free boarding and lodging, she had 
received such free boarding and lodging 
from her father is no ground to dis- 
allow the claim for loss of free boarding 
and lodging. Slesser L. J. observed that 
if the claimant’s father has provided her 
with board and lodging in his home, that 
is no reason why she _ should’ not be 
heard to say that her loss of the board 
and lodging previously provided by her 
employer was as much a loss to her as 
if she had lost the actual sum in money, 
for a wrong-doer must recompense a 
plaintiff for all the damages which natu- 
rally flows from wrong-doing. 


10. Dennis v. London Passenger. 
Transport Board, 1948-1 All ER 779 is a 
case where a person who was injured in 
an accident, which was as a result of 
wrongful act on the part of the defen-. 
dant, during the period when he was out 
of employment had received certain 
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amount from the Minister of Pensicns 
and certain amount from his employers 
themselves and all the amounts so rece.v- 
ed equalled his wages which he world 
have earned if he had gone to work. But 
the court of appeal held that the amount 
so received by the injured should not be 
taken into consideration in awarding zhe 
special damages payable by the wrong- 
. doer. Denning J. observed that a wrong- 
doer is not to be allowed to reduce da- 
mages by the fact that the other persons 
have made up to the plaintiff his wazes 
and that in point of law the plaintiff 
should have his wages paid by the wrong- 
doer as he has lost the same. It is elso 
observed that the plaintiff was under a 
moral obligation to refunc the amounts 
to the Minister of Pensions and the plain- 
tiffs employer, viz., the London County 
Council, on his getting demages from the 
wrong-doer to recompense him towards 
loss of wages, In Mayra and McGrezor 
on Damages, 12th Edn. vage 663, para 
773, the above case is referred to anc it 
is stated that even if there had been no 
expectation of repayment on the part of 
the benefactors, it would seem that prin- 
ciple demands that there should still be 
no reduction in the damages, as reccm~ 
pense to employers should depend oaly 
on the conscience of the plaintiff. There- 
fore, even if there was ro moral obliza- 
tion on the part of the injured to refund 
‘the amounts to the persons who had raid 
him and even if there was no chance of 
the injured so repaying, the wrong-doer 
cannot be heard to say that there was no 
loss of wages and that therefore he 
would not recompense the injured. Taus 
it would be clear that in cases where the 
injured receives payment or other beae~ 
{fit gratuitously which might equal his 
wages. such payments are not to be taken 
into consideration in assessing the liebi- 
lity of the wrong-doer to recompense the 
\injured regarding loss of wages. 


11. There is another line of cases 
which say that even if the payments re~- 
ceived by the injured were not gratuitaus 
and that the injured had a right to re- 
ceive the payment, still those payments 
are not to be taken into a2count in assess- 
ing damages payable by the wrong-doer 
if such payments are due not as wazes 
or salary but such as disability pension, 
etc. In Payne v. Railway Executive, 1952- 
1 KB 26, a sailor serving in the Royal: 
Navy was injured while travelling in a 
railway train and he became an invelid 
and therefore received a disability p2n-, 
sion from his employers, Such pension 
was payable to him under an order in 
council which corresponded to the rele- 
vant Royal warrant. The court held taat 
in assessing the damages payable by the 
wrong-doer, the plaintiffs disability p2n- 
sion could not be taken into consideration 
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in reduction of damages since the plain- 
tiff became entitled to the pension by 
reason of his naval service, it being one 
of the benefits such service affords. It 
was again pointed out that just asa 
wrong-doer cannot appropriate to himself 
insurance moneys (the benefit of premi- 
ums paid by the injured party to cover 
accident risks), so he cannot appropriate 
benefits arising from the service of ‘the 
injured party which similarly entitle him 
to those benefits. Judd v. Hammersmith © 
etc. Hospitals, 1960-1- All ER 607, appli- 
ed the principle stated in the above case. 
In Perry v. Cleaver, 1969 Ace CJ 363 the 
House of Lords also held that disable- 
ment pension paid to the injured should 
not be deducted from the damages pay- 
able by the wrong-doer as such pension 
was in the nature of deferred wages pay- 
able under a contract of employment for 
past service. 


12. However, in Browning v. War 
Office, 1962-3 All ER 1089, the court of 
appeal held that the veterans benefit 
received by the injured in that case, who 
was a person serving in the United States 
Airforce in England, should be taken in- 
to account in assessing the damages to 
which the plaintiff was entitled in res- 
pect of financial loss. In this case, Payne 
v. Railway Executive, 1952-1 KB 26 =. 
(1951-2 All ER 910), has not been follow- 
ed. This decision appears to go contra to 
the decision of the House oz Lords in 
Perry v, Cleaver, 1969 Ace CJ 363. 


13. Anyway, in the ovresent case, 
we are not concerned with the question 
whether payments like disability pen- 
sion or veteran’s benefit, etc, to which 
the injured is entitled as a matter of 
right, should be taken into consideration 


in assessing the damages payable by the 


wrong-doer. As we said earlier, the pay- 
ments received by the claimant in this 
case, except for a period of 30 days after 
the accident, were only gratuitous pay- 
ments made on compassionate grounds. 
The law is quite clear that such gratuit- 
ous payment should not be taken into 
consideration in assessing the damages 
payable by the wrong-doer. 


_, 4 In Samaraj Oil Mills and Fer- 
tilisers v. D. Kothandaraman, 1970 Acc 
CJ 405 (Mad.), Ramaprasada Rao, J. held 
that the expenses of treatment of the 
injured which had been reimbursed by 
his employer as per the service rules can- 
not be recovered as part of damages 
from the wrong-doer. That again is a 
case where the injured was entitled to 
get a reimbursement of the medical ex- 
penses from his employer under the ser- 
vice rules. The payment by the employer 
was not gratuitous. Therefore this deci- 
sion would not have any application to 
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the present. case, Gwalior and Northern 
India Transport Co. Ltd. v. Dinkar Joshi, 
AIR 1955 Madh Bha 214 is a case’ where 
the injured got free treatment for- his 
injuries through his doctor friends. At 
page 220, the Madhya Bharat High Court 
points out that the fact that the doctors 
who treated the plaintiff on account of 
their friendship with him or for some 
other reason did not claim any fees from 
him, is a matter which is completely col- 


lateral to damage and that if the plain- ` 


_ tiff got. free medical benefit, the wrong- 
doer cannot appropriate such. benefit.. ` 


15. . We hold that in the present 
case, the amounts paid by the claimant’s 


employer gratuitously should not be. 


iaken into account in assessing the da- 

mages. It is admitted that a .sum of 
-|Rs. 7,000 has been so paid gratuitously. 
by the company Heatley. & Gresham Ltd. 
That amount cannot be deducted from 
compensation payable towards loss of 
salary. Therefore-we hold that the claim- 
ant is entitled to a sum of.Rs, 7,000 to- 
wards loss of salary. ` i 


16. The only remaining question 
is whether the claimant has lost promo- 
tional benefit and if so, to what extent. 
As: the evidence regarding this aspect 
was not quite satisfactory, we allowed 
additional evidence being recorded be- 
fore us and as already mentioned, Mr. 

- Niranjan, the manager of- the Madras 
office of Heatly and Gresham Lid. has 
been examined before us. But even 
his evidence is not.'. very helpful. 
.When the learned counsel for the claim- 
ant examined the witness, 
stated that prior to the accident - there 
was`a proposal to promote the claimant 
to a senior post carrying very high salary. 
and that because of the -accident, that 
proposal had been dropped. But from the 
„answers he gave in cross-examination by 
the Additional Government Pleader for 
the respondent, it.is quite clear that what 
he said earlier is only hearsay and that 
he does not know anything personally 
about the alleged proposal to promote 
the claimant to a senior post, Admittedly 
there has been no break of service for 
the claimant. After hospitalisation and 
recoupment, the claimant ‘has been allow- 
ed to work in the same post which ‘he 
originally occupied. The staff service 
record, which is one of the additional 
. documents filed before us shows that till 
1970, the claimant had been receiving 
only the same salary which he had been 
receiving prior to the accident. As we 
said, the basic salary on the date of acci- 
dent was Rs, 188/-. He had been receiv- 
ing the same salary till September, 1970, 
though the dearness allowance had been 
increased from Rs. 295 to Rs. 317 by that 


-time. In October, 1970, the company has- 


‘to show that but for the accident 


he no doubt 
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given him an increment and he drew in 
all a sum of Rs. 655. In October, ` 1971, 
this amount was raised to Rs. 755 and in 
October 1972, the total emoluments came 
to be increased to Rs. 855° per month, It 
is clear from the evidence that the em- 
ployer company is not expected to give 
increments every year. It is all in the 
discretion of the employer. It is not possi- 
ble to say that the claimant had not got ` 
increment after the accident ‘and upto 
September, 1970, only -because he had 
been injured. From. the evidence of Mr. 
Niranjan, it is clear that the claimant is 
holding the same post which he held 


. prior to the accident. 


17. Though there is no evidence ` 
the 
claimant would have been promoted to 
a higher post, it is not unreasonable to 
hold that the claimant has, as a matter 
of fact, lost promotional prospects to a 
certain extent. The employer company is 
dealing in sophisticated.machinery. The 
claimant, as a-Junior Engineer-cum- 
Salesman, is expected to move: around, - 
meet people, discuss with them and push 
the goods of his employer. As the claim- 
ant has been permanently disabled due 
to the shortening of his left leg and as 
he is not in a position to ride a scooter, 
he cannot be expected to go out freely 
for canvassing orders. In this background, - 
naturally the promotional prospects of 
the claimant are affected, As a matter 
of fact, the Tribunal below has stated 
that it cannot be disputed that the, claim- 


‘ant lost his chances of getting promoted _ 


to a higher post due to the permanent 
disability he suffered. Under these cir- 
cumstances, we think it.is not unreason- 
able to hold that the claimant has lost 


‘about Rs. 50 a month on an average for 


the rest of his service. As lump sum pay- 
ment towards such loss is being made, 
we consider that a sum of Rs. 10,000, on 
this ground would be a just and proper 
estimate of the loss suffered by the 
claimant. That means, the claimant is en- - 
titled to a total sum of Rs. 20,000 apart 
from the sum of Rs. 5,000 awarded to- 
wards. hospital charges etc., and other 
expenditure incurred by the claimant. 


` “48. In the result, C. M, A. 332 of 


.1971 is partly allowed and the award is 


modified in that the respondent shall pay 


-the claimant a total sum of Rs. 25,000 as 


compensation, which amount shall be 
paid within one month from this date. 
C: M. A, 456 of 1371 is- dismissed. ‘There 
would be no order as to costs in C. M. A. 
456 of 1971. The injured to get propor-~ 


tionate costs in C. M. A. 332 of 1971. 


Order accordingly, 


———— 
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ISMAIL AND PALANISWAMY, JJ. 
The General Assuranze Society L:d., 
Calcutta, Appellant v. M. S. Sivasami and 
another, Respondents, 
Appeal No, 555 of 1966, D/- 12-2- 
1973, against decree of Sub-J.,. Tuticcrin 
D/- 3-9-1965., 


Index Note:— (A) Marine Insurance | 


Act (1963), S. 57 — “Total loss” — In- 
cludes loss due to jettisoning. AIR 1941 
PC 68, Relied on. (Paras 9, 10, 15) 

Index Note:— (B) Marine Insurance 
Act (1963), S. 25 — Marine Insurance 
Policy — Added words in printed policy 
override printed words and express fnal 
intention of parties. ; 

Brief Note:— (B) Certain terms were 
added to a Marine Insurance policy which 
were in conflict with the printed words 
of the said policy. Held that added werds 
would be treated as overriding the print- 
ed words and are deemed to be the final 
expression of the intenticn of the paries. 

` (Para 10) 


Cases Referred : , 
' AIR 1941 PC 68 = 197 Ind Cas 267, 
Canada Rice Mills Ltd. v. Union Ma- 
rine and General Insurance Co, Ltd 15 


N. C. Raghavachari‘and N. S. Vareda- 
chari, for Appellant; U, Somasundaram, 
for Respondents. ` 

PALANISWAMY, J. :— The General 
Assurance Society Limited, the first de- 
fendant in O. S. No. 6 of 1963 ọn the file 
of the Subordinate Judge, Tuticorin, is 
the appellant, On 20-1-1962, the first res- 
pondent-plaintiff consignec 175 tons of 
garnet sand in the second respondant- 

. second defendant’s boat .No. 137 from 
Kulasekarapatnam to Bombay and insur- 
ed the cargo with the appellant company. 
The boat left with the cargo on 20-1-1962. 
Alleging that on the morning of 21-1-1962 
the boat encountered high seas and 
due to that rough water entered into the 
boat, that 100 tons of garnet had tc be 
jettisoned, that when the boat was turn- 
ed back to Kulasekarapatnam to unload 
the remaining cargo, there was high sea 
resulting in water entering into the boat 
and that therefore the remaining cargo 
had also to be jettisoned end that a pro- 
test was made regarding the same which 
was recorded by the concerned office> in 
Kulasekarapatnam port, the plaintiff laid 
the suit for recovery of Rs. 11,025/-. Re- 
lief was claimed against the first dezen- 
dant in the first instance, Alternatively 
relief was claimed against the second de- 
fendant in case it should be found , chat 
the first defendant is not liable. 

2. The appellant-first defendant 

contended that the -policy was materially 
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altered by dishonest and fraudulent means 
by taking advantage of the ignorance and 


‘inexperience of the clerk of the first de- 


fendant in its branch office at Tuticorin, 
that originally the policy contained the 
words “total loss only”, that the said ex- 
pression was scored out subsequently 
and the expression “FPA with jettison- 
ing” were added in addition to affixing a 
rubber ‘stamp containing the words 
“FPA and jettison due to stress weather 
only”. According to the first defendant, 
these corrections were made without the 
knowledge of the first defendant. It was. - 
therefore contended the policy:°was un- 
enforceable and that the plaintiff was 
not entitled to claim any remedy against 
the insurance company. It was. also ,con- 
tended that if at all the plaintiff had any 
claim it should be only against the second 
defendant. 

3. The second defendant filed a 
separate written statement contending 
inter alia that she was an unnecessary 
party to the suit and that she was not 
in any way liable for the suit claim. 

4. The Court below, on a conside- 
ration of the evidence, found that the 
alleged tampering with the policy as put 
forward by the first defendant was not 
true, that all that was found in the policy 
was incorporated even at the time of 
issue, that the boat was sea-worthy when 
she left the port, that the jettisoning had 
to be done only on account of the. leak- 
age of water into the boat during voyage 
on account of stress of weather and that 
the plaintiff was entitled to suit amount. 
In the result, the suit was decreed with 
costs against the first defendant and the 
suit as against the second defendant was 


dismissed without costs. Hence this 
appeal. : ; 
5. Mr. Raghavachari, counsel ap- 


pearing for the first defendant-appellant, 
put forward the following contentions : 


’ (ü) The finding of the Court^`below 
that the policy was not tampered with 
after it was issued is erroneous and this 
finding is opposed: to the evidence and 
probabilities. 

(ii) “Total loss” for which alone the 
insurance company undertook to be 
liable did not occur as what was contem- 
plated was loss due to the sinking of the 
boat itself and not loss that may be caus- 
ed by jettisoning: and ; 

(iii) In any- event, the Court below 
should have held that inasmuch as the 
alleged jettisoning was made with a view 
to save the boat and the crew, the secona 
defendant was also liable to contribute, 

6. Ex. B-2 is the original poliey 
issued to the plaintiff and Ex. A-i is 2 
copy of the same. In Ex. B-2 we no douh? 
find the words “covering total loss only” 


_ typed in the first instance. But that ex» 
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pression is over-typed and below we find 
the expression “warranted FPA includ- 
ing the risks of sling and craft”, Below 
this expression, we find the rubber stamp 
affixed containing the words “Premium 
. paid”, Further below, we find the follow- 
ing expression affixed’ in rubber stamp 
“FPA and jettison due to stress weather 
‘only”, In Ex. A-1, the over-typing “with” 
is seen above the expression “covering 
total loss only”, with the result, the said 
expression is not over-typed. Below that 
expression, we find the particulars found 
in Ex. B-2. This policy was issued by 
Thambiah Fernando, D.W, 1, the agent 
of the first defendant company, who was 
working in the Tuticorin branch. His 
evidence is that at the time when he 
issued Ex. B-2 there was no correction, 
that two days after the issue of Ex. B-2, 
he came to know through his clerk, 
Usman, D.W, 2, that a representative of 
‘the plaintiff came to the office and asked 
the corrections to be made and that the 
said corrections were made by D.W. 2 
‘without his knowledge. To show that 
there was no correction previously, he 
referred to Ex. B-15, which, according to 
him, was copy sent to the head office. 
No doubt, in that copy the words “cover- 
‘ing total loss only” are left intact and 
we find nothing below that expression. 
The question is whether Ex. B-2 was 
altered after it was issued. On a consi- 
deration of the evidence and probabilities 
of the case we have no doubt, in agree- 
ing with the view of the Court below, 
. that no correction was made after Ex. 
B-2 was-issued. The evidence of the 
plaintiff is that one forwarding agent 
Soundarapandiyan brought the policy 
from the first defendant, He denied that 
after he got Ex. B-2 it was corrected as 
alleged by the first defendant. The evi- 
dence of D.W. 1 is that he used to get 
blank policies signed from the head office 
without date, that at the time of issuing 
the policy, he used to fill up the parti- 
‘culars and dates and issue the policies to 
the parties, that four copies would be 
prepared that out of the four, two would 
be in printed form and two would be in 
pldin sheets and that the printed, copies 
would be given to the party and the plain 
sheet copies would be retained -in office. 
His admission is that during his absence 
his clerk would not issue policies. 
claims to have known about the alleged 
alteration a day after the issue, But signi- 
‘ficantly he did not protest by writing a 
letter to the plaintiff stating that the 
corrections were made illegally without 
his knowledge. This extraordinary con- 
duct is not explained. D.W. 1 claims to 


have informed his head office by writing 


a letter on 24-1-1962. But significantly, 
though he is maintaining a despatch 


register, admittedly he did not give the 


He - 
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despatch number as regards the letter 
said to_have been. addressed to the head 
office. The version of D.W. 1 is that more 
amount should have been paid as premi- 
um if the words now found therein had 
been typed in the original itself and. that 
only less amount was collected. If really 
corrections had been made without. the 
knowledge of D.W.. 1, he would have not 
only protested by writing a letter to the 
plaintiff but would have called upon the 
plaintiff to pay the difference. No such 
claim was made. In Ex B-2 it is noted 
that premium had been paid. It has to be 
presumed that correct amount of premi- 
um-.was paid. D.W., 2, who is said to have - 
made ‘the corrections, is a clerk of D.W. 1. 
Though he is said to have been called 
upon to explain for his alleged conduct 
in correcting, no punishment was impos- 
ed on him. Far from imposing a punish- 
ment, he has been given an increment 
and still he continues in the service of 
D.W. 1. A perusal of the evidence of 
D.W. 2-shows that it is utterly unbeliev- 
able. He says that a person, whose name 
he did not know, brought Ex. B-2 and 
asked him to make the alterations and 
that bécause the said person pressed him 
to make the alterations, he had no alter- 
native except to oblige him by making 
the necessary corrections. It is his ad- 
mission’ that without the instruction of 
his master, D.W. 1, he would not type the 
policies, On the face of it, it is unbeliev- 
able that D.W, 2 would have obliged an 
unknown person by, making material 
alterations in a valuable document. We 
have no doubt that the story that the 
policy was altered is unacceptable. 


7. | No: doubt, the words “covering ` 
total loss only” found in the copy Ex. 


-A-1 are not over-typed, whereas those 


words are clearly overtyped in the ori- 
ginal Ex. B-2, No adverse inference can 
be drawn against the plaintiff on that 
account. A perusal of the position of the 
typed matter as seen in Ex. B-2 and Ex. 
A-1 would show that in the process of 
taking copies, Ex. A-1 should have been 
placed in a lower’ position, with the re- 
sult, when overtyping was made on the 
expression “covering total loss. only” in 
the original Ex. B-2, the carbon impres- 
sion’ on Ex. A-1 fell above the expression 
“covering total loss only” found in Ex. 
A-1. We are unable to place any reliance 
upon Ex. B-15, said to be the plain copy 
sent by D.W. 1 to his head office. On the 
evidence we find, agreeing with the trial _ 
Court, that the policy was not altered as 
contended by the first defendant. 


8.- Mr. Raghavachari next con- 
tended that the loss was not due to 
storm but was said to be due to rough 
sea and leakage and that it is likely that 
the boat itself had holes before she was 
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put on sea. There is no warrant for this 
argument, P.W. 3 was. the tindal of the 
boat in question. His evidence is that 
before the boat left the port, it was- in 
good condition and that the holes were 
formed in the boat only as a result of 
rough sea. Not a single question was 
put to him in cross-examination to sug- 
gest that the boat was leaky even before 
she was put on the sea. In the absence 
of such a suggestion and also in the ab- 
sence of specific plea to that effect in the 
written statement, the counsel was not 
entitled to advance an argument witkout 
any basis. 7 


9. It was next ccntended by Mr. 
Raghavachari that “total loss” means 
total loss due to the destruction of the 
carrier itself and not less due to jetti- 
soning. In support of this argument he 
referred to Section 57 of the Marine In- 
surance Act, 1963. Sub-section (1) of shat 
section, which is relevant for considèra- 
tion in this context, reads thus: 


“57 (1) Actual total Joss:— (1) Where 
the subject-matter insured is destrcyed 
or so damaged as to cease to be a thing 
of the kind insured, or where the assur- 
ed is irretrievably deprived thereof, there 
is an actual total loss.” 


[The argument of Mr. Reghavachari was 
that the expression “irretrievably de- 
prived thereof” means irretrievably de- 
prived of the subject-matter on account 
of the total loss of the carrier. We find 
no warrant for this argument, We asked 
the counsel to support his argument with 
reference to any decided case. In spite 
of our putting a specific question in this 
respect, the counsel was unable to site 
any authority and stated that his investi- 
gation did not help him to trace any 
authority to support the argument. As 
the plain language of the section stands, 
there is no warrant for the contention 
that only in case of total loss of the cargo 
and the carrier, the assured is entitled to 
claim relief for the total loss of the cargo. 


10. Mr. Raghavachari next con- 
tended that “covering total loss orly”, 
which was the only condition stipulsted, 
would not include loss due to jettisoning 
and that the said clause alone shoulc be 
applied in considering the rights and 
liabilities of the parties. This argument is 
based ` upon the assumption that the 
policy was issued containing only the 
clause “covering total loss only”. We 
have already pointed out that this ex- 
pression was, though originally ty>ved, 
scored out subsequently and the expres- 
sion “warranted FPA including the risks 


of sling and draft” was incorporated in 
addition to.the expressicn “FPA and 


jettison due to stress weather only”, The 
policy is in a printed form. It contzins. 
among other things, this expression “And 
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touching the adventures and perils which 
the Capital stocks and funds of the said 
Society are made liable unto or are in- 


tended to be made liable...... they are of 
the seas, men of war, fire...... jettisons 
esea ” Therefore, the policy contemplates 


liability of the company even for jetti- 
son. Total loss may be due to jettison 
also, Jettison is the voluntary sacrifice in 
time of peril of something in or upon 
the ship, by throwing it overboard, with 
the intention of preserving the residue of 
the ship and cargo. Even if we concede 


‘for the sake of argument that the policy 


was for “total loss only”, still total loss 
on account of jettison would also be 
covered by the said expression. It is a 
well recognised rule of construction of 
policy that it must be construed as a 
whole and that if where terms have been 
added to the printed policy, they would, 
should they in any way conflict with the 
words of the printed policy, be treated 
as overriding the printed words and be 
deemed to be the final expression of the 
intention of the parties. When there is 
no inconsistency between the added 
words and the printed words, both should 
be given effect to. Therefore, the ex- 
pression “covering total loss only” does 
not exclude loss of the entire cargo on 
account of jettisoning, 


11. The circumstances under which 
the cargo was jettisoned were spoken to 
by P.W. 3. His evidence is that after the 
boat left at about 5 a.m., she travelled 
about 35 miles, that there prevailed 
strong wind followed by high waves, 
that the boat was tossed up and that on 
that -account the joints of the planks 
gave way and leakage was caused, His 
evidence is that despite his efforts to 
pump out the water, the water could not 
be pumped out and that, therefore, he 
had to jettison half the goods into the 
sea. His further evidence is that the boat 
was directed towards Kulasekarapatnam, 
that while going to Kulasekarapatnam 
also large quantities of water entered in- 
to the boat and that he had to anchor the 
boat near Manakkatuvilai. His evidence 
is that he went to the shore in a life boat 
to engage kattumaran and labourers, and 
that as none was available he had to pro- 
ceed to Kulasekarapatnam and there he 
lodged a protest and after’ returning he 
found it impossible to pump out the 
water from the boat completely and 
therefore he had to jettison the remain- 
ing goods also. Therefore he went back 
to Kulasekarapatnam and gave a second 
report. The first report is Ex. ‘B-3 dated. 
22-1-1962 and the second report is Ex. 
B-4 dated 24-1-1962, The circumstances 
under which the cargo had to be jettison- 
ed in two instalments as spoken to by 
P.W. 3 are set out in clear terms in Exs. 
B-3 and B-4. Though P.W. 3 referred to 
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these „documents in his evidence in exa- 
Mmination-in-chief; not a single question 


was put to him in cross-examination with. 


reference to these documents. Therefore, 
what P.W. 3 stated in his evidence can- 


- not be said to be an afterthought, as that- 


is consistent with the. earliest statements 


contained in- Exs, B-3 and B-4, Mr. ` 


Raghavachari brought to our notice: that 
` though P.W. 3 stated in his examination- 
in-chief that there was storm and that, 


the storm lasted for about 43 minutes, in’ 


cross~examination he stated that. there 


was no storm, but there was only heavy’ 


wind like storm..P:W. 3 also stated “that 
the heavy wind continued for about 45 
“minutes while returning. The .sum and 
“substance of his evidence is that there 


was heavy. wind resulting in high waves. 


‘which tossed the boat causing leakage. 
The policy covers’ among other things 
losses and misfortunes. The loss- caused 
- by the jettisoning due to high winds 
causing leakage in the boat is undoubted- 


ly a misfortune, for. which ‘provision is- 


contained irn -the policy. The plaintiff, on 
“whom the burden of proof lay. satisfac- 
torily established the circumstances 
under which jettisoning had to be done. 

12. ‘Mr. Raghavachari placed con- 
siderable reliance upon #x. B-3, which 


is an extract Irom the Dauy Log ot tne. 


port of Kuiasekarapatnam for tne period 
from 20th to 22nd and-z4th ot January, 
1962 showing the direction of -the wind, 
general . weatner condition, barometer 
reading, thermometer reading ana the 
state of sea. As against the date zUtn- the 
State of the sea is stated to be “smooth” 
at 8 am., and “slight” at 4 p.m. Simia? 
entries are made as regards zznd Janu- 
ary, 1962. As against 24th January, the 
state of the sea was stated to be “shghi” 
at 8 am, and “moderate” at 4 p.m, Plac- 
ing reliance .upon these recitals Mr. 
Raghavachari contended that the evi- 
dence of P.W. 3 that there -was heavy 
wind cannot be bélieved. We are unabie 
to accept this argument. Ex. D-2 gives 


only the reading as recorded at the port- 


of Kulasekarapatnam, The evidence of 
P.W. 3 is that he encountered with 
heavy winds after the boat 
about 35° miles from the port. There is 
no evidence to show that the condition of 
the sea even at-a place 
‘from the port was or should have been 
the same as that prevailed in Kulasekara- 
patnam, ee f F 

. bB Mr. Raghavachari contended 
that it is'not safe to place reliance upon 
the uncorroborated evidence of P.W. 3. 
` He submitted that the plaintiff - should 
have examined someone else also among 
the crew to corroborate the.evidence of 
P.W..3,. His submission was that the evi- 
dence of P.W. 3 ‘was interested in that he 
was an employee of the second defen- 
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- defendant 


‘appeal. The second defendant 


‘lity on the second defendant 


. the boat was sea-worthy 
“when she was put on waters and that the 


the . 
travelled - 


35 miles away . 


ALR, 


dant. We are unable to appreciate this 
argument. If the evidence of P.W. 3 is 
liable to be rejected on the ground. that. 


‘it is interested, then the evidence of any ` 


other member of the crew is also liable 


„to be rejected for the same reason. As 


we have already pointed out, the. evi- 
dence of P.W. 3 is consistent with his 
earliest statements contained in Exs, B-3 
and B-4, We hold that the plaintiff has 
satisfactorily established that he sustain- 
ed. loss -of the entire cargo on account 
ofthe leakage caused in the boat as a 
result of high winds. . 


14. The last argument which Mr. 
Raghavachari advanced was that the first 
r alone- was, not liable, as, ac- 
cording to the evidence of P.W. 3, the 
cargo had to be jettisoned in order to 
save the boat and the crew. His submis- 


„Sion was that thé liability for the loss 
should be shared by defendants 1 and 2. 


No such contention was put forward in 
the written statement and no argument 
also appears to have been advanced be- 
fore the Court below on this aspect. As 
a matter of fact, no specific ground is 
taken in the appeal memorandum in this 
has not 
been put on notice of this claim so far 
and therefore it is not open to the coun- 
sel for. the appellant to urge a ground, 
which, if accepted would throw: a liabi- 
without 
giving an opportunity to the second de- _ 
fendant. We, therefore, do not accept this” 
argument. .. , one - ; 
15. We have already found that 
at the time 


leakage. in the boat occurred only as a 
result of high winds. We have also found 
that the tindal ‘had to jettison the cargo 
in order to save the boat and the crew. 
We should think that he was prudent in 
jettisoning, for, he did not ‘ straightway 
jettison the entire cargo in the first in- 
stance itself. He jettisoned only a part 
hoping perhaps that he could take the 
boat safely to the-shore with the rest of 


-the cargo. But finding that he could not 


do so, he had to jettison the remaining 
part of the cargo also. No blame can be 
attached to him. We are, therefore, of the 
opinion that the loss was not due to any 
fault- on the part of the crew, The loss 
was due to the jettisoning which became 
inevitable in the circumstances. In 
Canada Rice Mills Ltd. v. Union Marine 
and General Insurance Co. Ltd., AIR 1941 
PC 68 the ventilators of a ship during 
voyage were closed to prevent incursion 
of sea water and the closing of the venti- 
lators damaged the rice cargo by causing 
it to heat and ferment. The question 
arose whether the loss was due to the 
perils of the sea. Their Lordships of thej- 
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Judicial Committee -held that though the 
loss was not strictly recoverable as a loss 
by perils of the seas, still it was within 
the general words “all other perils, losses 
and misfortunes” etc., which were ccn- 
tained in the policy, as in the instent 
ease, and held that damages were 
coverable. The same principle applies to 
this case also. ; 
16. In the result, the appeal fails 
and is dismissed with costs of the plain- 

tiff. 
Appeal dismissed. 
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RAGHAVAN, J.:— The defendants 
in C. S; No. 6 of 1972 (A. A.) are the ap- 
pellants. 


2. The suit is for an order (1) that 
the agreement dated 11-7-1962 between 
the parties providing for a reference to 
arbitration in respect of matters in dis~’ 
pute to which'the agreement relates be 
filed into court, (2) determining the ques- 
tions of differences between the parties 
to which the agreement dated 11-7-1962 
applies, and (3) appointing an arbitrator 
with a direction to proceed with the arbi- 
tration in respect of matters in dispute 
between the parties and pass an award 
in favour of the plaintiffs. The first de- 
fendant is a company incorporated under 
the Indian Companies Act having its re- 
gistered office at No. 136 Jessore Road, 
Calcutta. The second defendant is a com- 
pany incorporated under: the Indian Com- 
panies Act, having its registered office 
at No. 51 Canal East Road, Calcutta. The 
Crompton Engineering Co, (Madras) Ltd., 
hereinafter referred to as the plaintiff 
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entered into an agreement dated 11-7- 
1962, with the Electrical Manufacturing 


Co. Ltd., hereinafter referred’ to as ` the 
first defendant, whereunder the first de- 
fendant agreed to. fabricate all require- 
ments of steel towards the sub-station 
structures of the plaintiffs in three dif- 
ferent areas viz., Bhilai Bodghat area, 
Jabalpore Narasinghpur area’ and Korba- 
Amarkantak area at thé rates specified in 
Paragraph 12 of the said agreement. The 
said agreement inter alia contained the 
following terms and conditions— 

*(i) Cromptons, (the plaintiffs here- 
in), are to provide the Electrical Manu- 
facturing Co. Ltd., with all the steel and 
zine required for fabrication and galva- 
nisation of towers and structures ordered 
- from time to time. by the plaintiffs. 

(ii) The Electrical Manufacturing Co. 
Ltd. (the first defendant herein) - shall 
provide free of charge sufficient separate 
space for the storage of the steel and 
zinc entrusted to them by Cromptons. 

(iii) The Electrical Manufacturing Co. 
Ltd. (the first defendant herein), shall 
maintain proper accounts of steel and 
zine received from Cromptons and send 
to Cromptons fortnightly statements of 
receipts, issues and stocks of steel and 
zinc. 


(iv) The said Electrical Manufactur- 
ing Co. Ltd., (the first defendant) shall 
not in any circumstance use the steel or 
zinc or any part thereof entrusted to 
them except for the purpose stipulated 
in the agreement.” 


On behalf of the first defendant and as 


their agents another Company by name. 


E. M. C. Projects (P.) Ltd., Calcutta, 
hereinafter referred to as the second de- 
fendant, was handling some of the mat- 
ters of the first defendant, in order to 
maintain with care ànd speed, the works 
which were entrusted to the first defen- 
dant and a supplementary agreement 
dated 8-10-1965 was executed at Madras 
between the plaintiff, the first defendant 
and the second defendant. The plaintiffs 
on their part gave a tender on 26-3-1962 
to the Madhya Pradesh Electricity Board, 
Jabalpur (not .a party herein) for fabri- 
cation of steel towers and erection there- 
of in three different areas, viz., Bhilai- 
Bodghat area and Jabalpure-Narasighpur 
area and Korba-Amarkantak area. The 
said tender was accepted on 16-2-1964 by 
the Madhya Pradesh Electricity Board 
and a contract was entered into between 
the plaintiff and the Madhya Pradesh 
Electricty Board for the fabrication of 
towers and erection thereof in specified. 
areas. The contract itself provides that 
_the fabrication of the tower members 
will be got done by the Electrical Manu- 
facturing Co. Ltd. (first defendant). The 
said contract contains a specific clause 
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‘According to the plaintiffs, 


A.LR. 


(clause X) to the effect that the plain- 
tiffs are responsible for the steel del- 
vered at the fabricators’ works and for 
affording facilities to the Board’s Engi- 
neers for inspection of steel stocks etc. 
Pursuant to the contract entered into by 
the plaintiffs with the Madhya Pradesh 
Electricity Board, and on the basis of 
the agreement dated 11-7-1962, the 
Madhya Pradesh Electricity Board was 
periodically supplying steel to the first 
defendant with which the first defendant 
carried out the fabrication work of the 
steel towers and supplying the same to 
the plaintiffs towards their contract with 
the Madhya Pradesh Electricity Board. 
€ f out of the 
steel supplied by the Madhya Pradesh 
Electricity Board to the first defendant 
after carrying out the fabrication .work 


. in the two areas referred to, large 


quantities of stee] were left with the first 
defendant as the balance of stock, Fur- 
ther in regard to the third work, the 
Madhya Pradesh State Electricity Board 
placed an order with the first defendant 
for supply of stubs which was complied 
with, but when they were called upon to 
fabricate and supply tower parts for the 
third work they defaulted. The plain- 
tiff’s case is that the first defendant mis- 
applied a large quantity of steel supplied 
to them which they are bound to ac- 
count and that they are bound to return 
to the plaintiffs 3407 metric tons of steel 
entrusted to them and unused, The first 
defendant, however, put forward various 
counter claims against the plaintiffs and 
denied their liability to return to the 
plaintifis 3407 metric tons of steel. The 
plaintiffs, therefore, -have filed the pre- 


-sent application, under Section 20 of the 


Arbitration Act, 1940, for the reliefs 
mentioned therein contending that the 
agreement dated 11-7-1962 and the sup- 
plemental agreement dated 8-10-1965 
were both executed at Madras and that 
the whole cause of action had arisen at 
Madras within the jurisdiction of the 
court. The plaintiffs also filed an appli- 
cation No. 2762 of 1971 for leave to file 
the petition in'this court under Cl. 12 of” 
the Letters Patent and Section 20, C. P. 
Code and obtained leave ex parte on 
22-12-1971. i 


3. The first defendant filed an ap- - 
plication No. 2011 of 1972, for revocation 
of the grant of leave made in application 
No. 2762 of 1971. In the affidavit in sup- 
port of the revocation application,. the 
first defendant made it clear that the 
first defendant did not _ submit to the 
jurisdiction of this court, but that the 
application was filed as a preliminary 
objection reserving their right to file a 
written statement and a counter-~state- 
ment if need be. The contention put for- 
ward in the application for revocation is 
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that the agreements wera not execrted 
at Madras and that even if the agree- 
ments had been executed in Madras the 
steel had to be entrusted to the first de- 
fendant at Calcutta, where the factory 
of the first defendant was situate, that 
the claim related to unused steel sup- 
plied to the first defendant and inspec- 
tion into the first defendants accounts 
regarding fabrication of the components, 
utilisation of the steel therefor and alied 
questions and to counter claims of the 
first defendant for ` damages, that the 
subject-matter of the present suit to be 
referred to the arbitrator relates to 
works to be done outside this court's 
jurisdiction and that consequently this 
court has no jurisdiction to entertain the 
application under Section 20 of the Act. 
The further contention put forward is 
that the plaintiffs had obtained leave to 
sue by misleading the court in stazing 
that the whole cause of action for the 
suit had arisen at Madras. The applicant, 
therefore, contended that it is a fit zase 
for revocation of the leave already grant- 
ed ex parte. 


4, On behalf of the plaintifis a 
counter-affidavit in Application No. 2011 
of 1972 was filed wherein the bona fides 
of the first defendant was questioned in 
so far as the first defendant applied for 
extension of the time in filing the writ- 
ten statement but instead filed the ore- 
sent application. It was further pointed 
out that the agreement dated 11-7-1962 

_ was executed only at Madras, that ap- 
plication under Section 20 of the Arbi- 
tration Act could be filed only in this 
court within whose jurisdiction the 
agreement was executed. The fur-vher 
contention raised is that the fact that the 
entire agreement had to be performed 
only at Calcutta, or that the accounts of 
the first defendant were maintained at 
Calcutta or that the manufacture of 
towers and storage of steel was only in 
Calcutta or that the alleged breack’ of © 
contract took place at Calcutta and- -hat 
the arbitration work will kave to bė cone 
only outside the jurisdiction of this 

- court, are all matters which are (sic) re- 

_levant and that this court alone has 
jurisdiction to entertain the applicazion 
under Section 20 of the Abritration Act 
and the prayer in the application was 
only for the appointment of an arbira- 
tor. 4 


5. The learned Judge held shat 
` the subject-matter of the reference in- 
cluded the execution of the contract be- 
tween the parties under which the dis- 
pute had arisen and that the agreement 
having been executed at Madras, this 
court has jurisdiction to decide the qaes- 
tion forming the subject-matter of the 
reference. In the result, the applica-ion 
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~ 
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for revocation was dismissed and the pre~ 
sent appeal has been filed against the 
order refusing to revoke the order grant- 
ing leave to sue these defendants, 


6. Before dealing with the legal 
contentions put forward we shail first 
refer to the salient features of the contro- 
versy between the parties. The plaintiff 
entered into a contract with the Madhya 
Pradesh Electricity Board, Jabalpur, for 
fabrication of steel towers and erection 
different areas, viz., 
Bhilai-Bodghat. area, Jabalpore-Nara- 
singhpur area and Korba-Amarkantak 
area. The plaintiffs entered into an agree- 
ment dated 11-7-1962 with the first de- 
fendant whereunder the fabrication of 
steel towers and erection thereof as 
also the manufacture of cornponents was 
undertaken to be done by the first defen- 
dant company. Under the terms of the 
contract the Madhya Pradesh Electricity 
Board, Jabalpur, had to supply stee! at 
the fabricator’s works and the first de- 
fendant has to carry out the fabrication 
work of the steél towers with the said 
supply and that all unused steel and zinc 
delivered to the first defendant shall be 
returned. to the plaintiffs at Sealdah, 
Eastern Railway or at the option of the 
plaintiffs, compensate them in respect-of 
such steel and zinc at such rate as may 
be agreed upon. The case of the plaintiffs 
is that the first defendant defaulted in 
the construction of the steel towers in 
the third place of work and that a large 
quantity of unused steel had to be ac- 
counted for by the first defendant to the 
plaintiffs in terms of the contract, which 
was not done. The plaintiffs relying on 
the above clause of the agreement relat- 
ing to arbitration have filed the present 
suit claiming the return in specie of 
3407 metric tons of steel entrusted to” 
the first defendant and unused or to pay 
the plaintiffs the value of the said steel 
at the prevailing market rate in case the 
first defendant is unable to deliver the 
said quantity of steel in specie. The re- 
liefs claimed in the present suit are for 
the agreement dated 11-7-1962 to be filed 
into court and for appointing an arbitra~ 
tor with a direction to proceed with the 
arbitration of the matters in dispute be- 
tween the parties and pass an award. We 
may in this connection refer to the spe- 
cific allegation in paragraph 39 of the 
plaint wherein the plaintiffs claimed a. 


- return in specie of 3407 metric tons of 


steel, being the surplus with the’ defen- 
dants out of the steel entrusted to them 
for the fabrication of steel towers ete, 


. and the allegation in paragraph 43 that 


“in the event of the first defendant not 
being: able to deliver the plaintiffs 3407 
metric tons of steel. the first defendant 


‘is liable to pay the plaintiffs the value of 


the said steel at the prevailing rate and 
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also to recoup the plaintiffs the damages 
that may be sustained for fabrication of 
the steel in carrying out the contract 
with the Madhya Pralesh Electricity 
Board.” We have, therefore, to consider 
the question whether this court under the 
provisions of the Arbitration Act of 1940 
has jurisdiction to entertain the-suit.and 
make an order appointing an arbitrator 
to decide the disputes between the par- 
‘ties. . 

7. Sri V. K. T. Chari, the learned 
counsel for the appellants, contends that 
the Arbitration Act is ‘a self-contained 
enactment, that under Section 20 of the 
Arbitration Act, 1940, the court, in which 
an arbitration agreement is entered into 
between the parties before the institu- 
tion of any suit with respect to the sub- 
ject-matter of the agreement shall be 
the court as defined under Section 2 (c) 
of the Arbitration Act, 1940, and that 
the provisions of the Civil Procedure 


Code relating to filing of suits on the. 


basis of the defendant’s residence or the 
provisions of clause 12: of the Letters 
Patent of the High Court, Madras, have 


no application in such cases. 


8 We shall now examine this 
contention. The law of Arbitration prior 
to 1940 was substantially contained: „in 
two enactments viz., fhe Indian Arbitra- 
tion Act, 1899 and the second Schedule 
to the Civil Procedure Code, 1908. The 
operation of 1899 enactment was limited 
to the Presidency towns and to such 
other areas as extended by the appropri- 
ate Provincial Government. The scope 


of the’ enactment is confined to arbitra- . 


tion by agreement without the interven- 
tion of court. The second Schedule to the 
Civil Procedure Code related to arbitra- 
tion outside the operation of the scope 
of 1899 Act and for the most part it re- 
lated to arbitration in suits and to arbi- 
tration without the intervention of court. 
The object of the Arbitration Act, 1940 is 
to consolidate and amend the law relat- 
ing ‘to arbitration. It may be seen that 
the Indian Arbitration Act, 1899 (IX. of 
1899) is based on the English Act, 1899 
(52 and 53 Vict. Ch. 49) and many sec- 
tions in the Indian enactment are taken 


verbatim from the English Act. In order. 


to understand the- scope of Section 20 of 
the Arbitration Act, 1940, it will be ne- 


cessary to refer to the relevant provisions , 


of the Indian Arbitration Act, 1899. The 
relevant part of Section 2 therein ran as 
follows:— ` 


“2, Subject to the provisions of Sec- 
tion 23, this Act shall apply only in cases 
where if the subject-matter submitted to 
arbitration were the subject of a suit, the 
suit could, whether with-leave or other- 
wise, be instituted in a Presidency town. 
The terms of Section 2 show that two 
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conditions must be present before the 
provisions of the Arbitration Act can be 
applied to an agreement to refer matters, 
in dispute to arbitration, viz., (1) that 
there should not be any suit pending in ` 
respect of these matters and (2) that the 
case must be one in respect of which if 
either party wanted to have a suit, the 
suit could be instituted in a Presidency 
town. It is only to such cases that the 
Arbitration Act, 1899, applied. In other’ 
cases, the provisions of the second Sche- 


: dule to the Civil Procedure Code was ~ 


made applicable.. 


9. We shall next take into account 
the provisions of the second Schedule to 
the Civil Procedure Code. As observed ` 
already, the second Schedule will apply 
to all cases where the A?bitration’ Act, - 
1899 is inapplicable and, clause 17 of the 
second Schedule is relevant in this con- 
text. The position under the second 
Schedule is not in any way different. 


-10. We shall next analyse the 
various provisions of the Arbitration Act, 
1940, which, as already stated, is a con- 
solidating enactment: relating to arbitra- 
tion and which repeals the 1899 Act and 
the second Schedule to the Code,‘ with 
special reference to the use of the word 
‘court’ in the above provisions. The Arbi- 
tration Act, 1940, contains 7 chapters. 
Chapter 1 is introductory which includes 
Sections 1 and 2. Chapter II relates to 
arbitration without intervention of a 
court and Sections 3 to 19 are comprised | 
therein. Chapter ITI relates to arbitration . 
with intervention of a court where there 
is no suit pending and Section 20 is the 
only section in that chapter. Chapter IV 
deals with Arbitration in suits and deals 
with Sections 21 to 25, while Chapter V 
relates to general provisions and Section 


“26 to Section 38 are comprised therein. 


Chapter VI relates to appeals comprising 
Section 39 and Chapter VII is a miscella- 


_ neous chapter containing Sections 40 to 


48. 


Section 2 (a) défines ‘Arbitration 
agreement’ as meaning a written agree- 
ment to submit present or future differ- 
ences to arbitration whether an arbitra- 
tor is named therein or not. 


Section 2 (c) defines ‘court’ as mean- 
ing a civil court having jurisdiction to 
decide the question forming the subject- 
matter of the reference if the same had 


` been the subject-matter of a suit............ 


In Sec, 8 (2) it is provided that if 
the appointment is not made within 15 
clear days after the service of the said 
notice, the court may, on the application 
of the party who gave the notice and 
after giving the other parties an oppor- 


_ tunity of being heard,.appoint an arbitra- 


tor or arbitrators or umpire, 
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The proviso to Section 9 makes a re- 
ference to the court which may set aside 
any appointment as sole arbitrator. 

Section 11 refers to ‘the court’? which 
may, on the application of any party to 
a reference, remove an arbitrator or an 
umpire, - 

Section 12 deals with the power cf a 
court to appoint an arbitrator to fill up 
the vacancy. i 

Section 14 (2) states taat the award 
may be filed into court and the ccurt 
shall give notice of filing the award. 


Section 15 gives the power of the` 


court to remit the award for reconside- 
ration and sub-clause (2) fixes the tme 
for submitting the award. 

Section’ 17 gives power to the ccurt 
to pass a judgment according to the 
‘award and also provides that a decree 
shall follow. - 

Section 18 giyes power to the ccurt 
to pass an interim order to make the 
‘award effective; 

Sectión 19 gives power to the ccurt 
to supersede an arbitration where the 
award becomes void or is set aside. 

Section 20 deals wita an applica-ion 
to file in court an arbitration agreement. 
Sub-clause (1) of Section 20 runs as 
follows— : 

“20 (1). Where any persons have en- 
tered into an arbitration agreement be- 
fore the institution of ary suit with zes- 
pect to the subject-matter of the agree- 
ment or any part of it, and where a dif- 
ference has arisen to which the agree- 
ment applies, they or any of tkem, 
instead of proceeding under Chapter II, 
may apply to a court having jurisdicczion 
in the matter to which the agreement 
relates, that the agreement be filed 
court.” 

Sub-clause -(3) of Section 20. g.ves 
power to the court to issue notice to 
the parties to show cause why the agree- 
ment should not be filed. 

Sub-clause (4) of Section 20 dz2als 
with the power of the court to make an 
order that the agreement be filed. 

Sub-clause (5) of Section 20 prov-des 
that the arbitration shall proceed in ac- 
cordance with and shall be governed by 


the other provisions of this Act so’ faz as ` 


they can be made applicable. : 
Secs, 21 to 25 deal with the. powe? -of 
the court in the pending euit. 
Section 28 gives power to cour: to 
enlarge the time for making award. Sec- 
tion 31 (1) and (2) ran as follows— 


“31 (1). Subject to the provisions of 
this Act, an award may be filed in any 


court having jurisdiction in the matte: to - 


which the reference relates. 

(2) Notwithstanding anything con- 
tained in any other law for the time be- 
ing in force and save as otherwise pro- 
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vided in this Act; all questions regarding 
_the validity, effect or existence of an 
award cr an arbitration agreement be- 
“tween the parties to the agreement or 
persons claiming under them shall be de- 
cided by the court in which the award 
under the agreement may have been, or 
may be filed, and by no other court.” . 
S. 33 provides that any party to an 
‘arbitration agreement or any person 
claiming under him desiring to challenge 


. the existence or validity of an arbitra- 


tion agreement or an award or to have 
the effect of either determined shall 
apply to the court and the court shall de- 
cide all questions on affidavits. 

Section 41 runs as follows— 

“41. Subject to the provisions of this 
Act and of rules made thereunder— (a) 
the provisions of the Civil - Procedure 
‘Code, 1908, shall apply to all proceedings 
before the court, and appeals, 
under this Act, and 

(b): the court shall have, for the pur-' 
arbitration 
proceedings, the same power of making 
orders in respect of any of the matters 
set out in the second Schedule as it has 
for the purpose of, and in relation to, 
any proceedings before the court.” f 

: In the second Schedule the powers of 
thecourt are defined. 

Clause 1 relates to preservation, in- 
terim custody or sale of any goods which 
are the subject-matter of the reference. 

2. Securing the amount in difference 
in the reference. i 

3. The detention, preservation or in- 
spection of any property or thing which 
is the subject-matter of the reference. 


4, Interim injunctions or the ap- 
pointment of a receiver, 

11 The contention of the learned 
counsel is that the Arbitration Act is a 
self-contained enactment and Section 20 
based upon clause 17 of the second Sche- 
dule to the Code lays down four condi- 
tions for its application, viz., (1) The arbi- 


tration agreement should have been en- 


tered into; (2) the agreement must have 
been entered into prior to the filing of 
the suit with respect to the subject-mat- 
ter of the agreement or any part of it; 
(3) that a difference had arisen between 
the parties to which the agreement ap- 
plied and (4) that the court to which the 
application is made-has jurisdiction over ` 
the maiter to which the agrecment re- 
lated, IZ any one of the four conditions is 
absent, the filing of the application and 
the order passed therein will be without 
jurisdiction. 

12. We shall now refer to the 
provisions of the Civi! Procedure Code. 
relating to the filing of suits and consi- 
der how far the provisions therein will. 
be applicable to an application filed 


- 
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under Section 20 of the Arbitration Act, 


1940. Under the scheme of the Civil Pro-. 


cedure Code, actions may be divided into 
(a) those which relate to immovable pro- 
perty, (b) those which relate to movable 
property and (c) mixed actions partly 
relating to immovable and partly relating 
to.movable property. Sections 16, 17 and 
18, Civil Procedure Code, relate to ac- 
tions covered by categories (a) and (c) re- 
ferred to above, while Secs. 19 and 20, 


C. P. C. deal with actions falling under | 


category (b) We are not here con- 


-cerned with a suit relating to immovable 


property. We have, therefore, to consider 
the scope’ af suits falling under Sections 


-19 and 20, C. P. Code, Section 19 of the 


Code deals with suits for compensation to 
persons or movables where the plaintiff 
has an option to file a suit either in the 
place where the wrong is committed or 
where- the defendant personally resides 
or carries on business or personally 
works for gain, but the suit falling under 
Section 19 has to be one for compensa- 
tion for wrong done to the person or to 
the movable property. If the suit is not 
for compensation, Section 19 will be inap- 
plicable and the only section which will 
apply will be Section 20 of the Code. The 
opening words of Section 20 themselves 
show that Sections 15 to 19 have to; be 
read along with Section 20 of the Code. 
Section 20 of the Code has been designed 
to secure that justice may be brought as 
near as possible to every man’s hearth- 
stone and that the defendant should not 
be put to the trouble and expense of tra- 


velling long distance in order to defend _ 


himself in cases in which he may be in- 
volved and therefore if Section 20 of the 
Code applies the defendant’s residence or 
his carrying on his business is the test. 
Where, out of a plurality of the defen- 
dants a few of them reside within the 


- jurisdiction of the court. and some of 


them outside the jurisdiction of the 
court, leave of the court has to be taken 
to proceed with the suit against the de- 


fendants, who do not reside within the . 
_court’s jurisdiction. Sec, 20 (c) of , the 


Code provides for the . institution of a- 


suit in a court within whose jurisdiction 
the cause of action wholly or- in part 
arises. The expression ‘cause of action’ 
has been compendiously defined to mean 


every fact which it would be necessary - 


for the plaintiff to establish if traversed 
in order to support his right to the judg- 
ment of the court. In other words, it 
means the whole of bundle of material 
facts which it is necessary for the plain- 
tiff to prove in order to entitle him to 
succeed in the suit. f 

13. The above provisions of the 


Civil Procedure Code viz., Sections 16, 17 
and 20 are inapplicable where the 


question arises as to matters within the. 


A.B. 


local limits of the ordinary original civil 
jurisdiction of this court. Such matters 
are governed by the Letters Patent of 
this court. 


14. Under Clause 12 of the Letters 
Patent ‘of this court, barring certain suits 
specified at the end of the clause the 
High Court is empowered to try the fol- . 
lowing suits in the exercise of its original 
civil jurisdiction:— 

- (1) Suits for land or other immov- 
able property; 

(2) Suits other than those for land— 
(a) if the cause of action has arisen 


- Wholly within the local limits of the ordi- 


nary original jurisdiction of the High 
Court; (b) where the cause of action has 
arisen in part only within the city, limits 
if the leave of the court is obtained; and 
(c) if the defendant at the commence- 
ment of the suit dwells or. carries on 
business or personally works for gain 
within such limits. - i 

We are concerned with suits falling 
under second category. The jurisdiction 
to this court is sought to be given on the 
ground that a part of the cause of action 
for the suit arose within the jurisdiction 
of this court and consequently the leave 
under Cl, 12 of the Letters Patent to 
institute the suit on the original side of 
this court has to be applied for. In this 
case, according to the plaintiff, the cause 
of action for the suit has arisen in part. 
within the jurisdiction of this court and 
therefore an application for leave was 
applied for and granted. In dealing with 
such application for leave to sue under 
this clause this court is also entitled to 
take into consideration the question of 
convenience, > ; 


15. Both in Section 20 of the 


Code and clause 12 of the Letters Patent 


the words ‘cause of action’ for the suit 
are used. We are of opinion that the 
same meaning has to be given to the said - 
words when construing the expression 
‘cause of action’ occurring in clause 12 
of the Letters Patent. 


16. Relying upon the definition of 
the word ‘court’ occurring in Section 2 
{c) of the Act, the contention raised by 
Mr. V. K. T. Chari is that the subject- 
matter of the reference and the subject- 
matter of the suit being a claim for re- 
turn in specie-of the wunutilised 3407 
metric tons of steel entrusted with the 
first defendant in Calcutta no suit on the 
Original Side of this court could have 
been filed and that consequently this 
court has no jurisdiction to entertain the 
suit. In other words, the contention is 
that if a suit had been filed without re-| 
sorting to the arbitration machinery for 
recovery of Specific goods entrusted out- 
side its jurisdiction this court could not 
have entertained such a suit, Further 
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there being no dispute regarding the exe- 
cution of the agreement, it is not oper to 
the plaintiffs to base their cause of ac- 
tion for the suit on the place of the exe- 
cution of the agreement which is no 
doubt within the jurisciction of his 
court. On the other hand, the contenfion 
of Mr. Swaminathan, who appeared for 
the respondent is that the cause of action 
for the suit consisting of a bundle of 
essential facts necessary for the plairtiff 
to prove before he can succeed in a suit 
and one of the essential facts namely the 
execution of the agreement having risen 
within the jurisdiction of this court wnen 
Ithe agreement is executed and the suit 
was rightly instituted and leave of the 
Court which is required under the Letzers 
Patent to be obtained prior 
of the suit as part of the cause of accion 
arose outside the jurisdiction of this ccurt 
has been obtained. S 


17. So the question which arises 
is whether in the case of a specific en- 
trustment with the defendant of goods, 
for a purpose under a contract and a 
wrongful conversion by him, is the ceuse 
of action for such a suit the place where 
the entrustment was made and wronzful 
conversion took place or the place where 
the contract in respect of the work was 


signed. Assuming that th2re'is no dispute. 


as to the place of execution of the con- 
tract, the question will still remain whe- 
ther the cause of action for such a suit 
arose where the contract was executed 
or the place wheré the entrustment was 
imade and the alleged wrongful coner- 
sion took place. 


18. Whatever may be the position 
under the general- law, the position ‘is 
very clear under the provisions of the 
Arbitration Act, 1940. The provisions of 
the Arbitration Act make a difference 
between (1) the existence or validity of 
an arbitration agreement and (2) matters 
to which the agreement relates. Section 
33 of the, Act provides for any partr to 
an arbitration agreement or any person 
claiming under him seeking to challenge 
the existence or validity of an arbitra- 
tion agreement and for the determ na- 
tion of the contest under Section 33 of 
the Act. Section 31 (4) is an overriding 
provision which provides that where 
any application under this Act had ķeen 
made in a court competent to entertain it, 
that court alone will have the jurisdic- 
tion-over the arbitration proceedings and 
all subsequent applications arising oui of 
that application and the arbitration pro- 
ceedings shall be made in that court and 
in no other court. The application urder 
Section 33 of the Act, if aż, all, has tc be 
filed before proceedings are taken urder 
Section 20 of the Act. That not haring 
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been done, the execution of the agree-| 
ment is: not a matter in dispute at all. 
Therefore, the contention in the present 
case is that the jurisdiction to determine 
disputes in the matter to which the 
agreement relates has to be filed only in 
the court where the entrustment of the 
goods took place and the conversion made 
and not the place of execution of the 
agreement, 


19. Sub-clauses (1) to (4) of Sec. 
20 of the Arbitration Act, 1940, falling 
under Chapter III are based upon para- 
graph 17 of the second Schedule of the 
Civil Procedure Code. Sub-clause (5) of 
Section 20 has newly. been added. Our 
attention was drawn to paragraphs 39 
and 43 of the plaint where the return of 
the entrusted steel in specie is referred 
to and the further provision that in case 
the said steel is not available its money 
equivalent should be paid is also refer- 
red to. Inthe cause of action paragraph 
viz., 44, a reference has been made to the 
execution of the agreement dated 11-7- 
1962, between the first defendant and the 
plaintiff at Madras and the execution of 
the supplemental agreement dated 8-10- 
1965, where the second defendant also 
agreed to work on behalf of the first de- 
fendant, which agreement was also exe- 
cuted at Madras. In paragraph 44 of the 
plaint the plaintiff further stated that 
‘in the circumstances the whole of the 
cause of action had arisen in Madras and 
within the jurisdiction of this Honour- 
able Court’. On the aforesaid clause in 
the plaint it is contended that the wrong- 
ful conversion of the specific goods en- 
trusted, which took place outside the 
city limits and the. same misapplied 
which is denied by the defendants, is a 
dispute between the parties which has to 
be decided by the arbitrater appointed 
in’ pursuance of the application filed 
under Section 20 of the Act, The matter 
in dispute does not relate to the execu- 
tion of the agreement and in this context 
the place of the execution of the agree- 
ment has mo relevance. Mr. V. K. T. 
Chari, the learned counsel appearing for 
the appellant, however, referred to a few 
decisions to assist us in appreciating the 
questions raised by him. We shall first 
refer to the decision in Venkatasamiappa 
v. Srinidhi Ltd., (1950) 1 Mad IJ 709 
which arose under Section 14 of the 
Arbitration Act and the decisions of the 
other courts following the said decision. 
The: facts in that case are as follows: 
The respondent a limited company with 
its office at Madras (and also a subsidiary 
office at Bangalore) carried out various 
works in Bangalore for the Public Works 
Department of the Government of India. 
The appellant, a resident of Bangalore 
was a sub-contractor supplying at the 


i 
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terials for the work which the respon- 
dent was executing at Bangalore. - The 
appellant claime 
dealing with the respondent he was en- 


‘titled to be paid a sum of Rs, 36,000. The 


respondent, however, asserted that if the 
accounts between the parties were look- 
ed into it would be found that far from 
their owing any monéy to the appellant, 
he would be found ‘liable to: pay a large 
sum of money to them. The disputes be- 
tween the parties were referred to arbi- 
tration by an agreement executed at 


Madras and the arbitrators, chosen were 


residents of Madras. The arbitrators ulti- 
mately gave an award whereunder they 
directed the appellant to pay the res- 
pondent a sum of Rs, 22,346. The arbi- 
trators then filed a petition under Sec- 


‘tion 14 (2) of the Arbitration Act on the 


Original Side of this court praying. that 
the award be received, that notice of the 


filing of the award be issued to the par- ` 


ties and that a decree in terms of the 
award be passed. On these facts the 
question which arose for consideration 
was whether the court in Madras has 
jurisdiction to receive the award and 
whether the court in Bangalore is only 
the court having jurisdiction ` over e 
subject-matter in dispute. The trial 
Judge, Subba Rao,.J., as he, then was, 
observed as follows:— 


“As aforesaid the “dispute ' between 
the respondents was that the first respon- 
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that in respect of this. 


dent claimed a sum of Rs. 36,000 from 


the second respondent under the contract 
whereas the second responderit claimed 
that if the accounts were looked into, a 
large amount would be due to him. Ad- 
mittedly the second respondent is a re- 


China Bazar Road, Madras. The first res- 


pondent, if he had wanted, could certain- - 


ly have filed the suit.with regard to the 
subject-matter of the reference on the 
Original Side of this High Court, Cl. 12 
of the Letters Patent governs the limits 
of the original jurisdiction of this court. 
Under the said clause, in regard. to suits 
other than those for land, the. High 


‘Court is empowered to receive, try and 


determine suits of every description if 
the defendant at the time of the com- 
mencement of the suit shall dwell or 
carry on business or personally work, for 
gain within such limits. As admittedly 
the second respondent carries on business 


‘in Madras, the plaintiff could have filed 


the suit on the Original Side of this court, 
in which case the subject-matter of the 
reference would have been the subject- 
matter of a suit pending in this court, In 
that view the court has jurisdiction to 
receive the award filed under Section 14 
of the Arbitration Act.” 


_gistered firm having its office at No. 292 - 


-ment the learned Judge 


A.LR. 


The appeal agains: the said decision was 
heard by Horwill and Balakrishna Ayyar, 
JJ. Horwill J. observed as follows— 


“Section 2 (e) does not purport to ` 


prescribe the court in which the award 
should be filed. It restricts the meaning 
of the word ‘cour? to the class of civil 


-courts that can decide the questions 


forming the ‘subjez t-matter of the refer- 
ence if they had arisen in a suit “properly 
before the court. The difficulty in the 
construction of this section’ -arises, only 
from the’ circums-ance that the word 
‘court? could have meanings which would 
vary with the subject-matter of the re- 
ference. In the present case, for example, 
district Munsif’s courts would not be 


_ courts within the definition. If now we 


have regard to Sez. 31 (1) to ascertain in 
which court, as the word is defined in. 
Section 2 (c), the award has to be filed, 

we find that it is the court that has juris- 

diction ‘over the subject-matter of the 
award, the omission of any reference to 
residence being presumably for the rea~- 
son that in filing an award there is . no 
plaintiff and no defendant. If the subject- 

matter of the reference alone determines 

jurisdiction, then admittedly this appeal 
will have to be allowed.” 


‘Balakrishna Aiyar. J.:concurred with the 


above opinion. In the course of the judg- 
observed as 
follows— 


“It is only waen the subject-matter 
of the dispute itself makes the jurisdic- . 
tion dependent on residence, that the 
question of residence need arise at all. 
It is needless to say more about this as- | 
pect, because it dees not really arise and 
was not argued. In any case, regard be- 


ing had to the phraseology of the Act, the . ` 


question of residerce in such cases would, 
it seems to us, become relevant only 
should it arise ott of, or in connection 
with the subject-matter of the dispute 
and the reference.” 

The learned Judge later observed as 
follows— 

“Mr. Viswanatha Iyer, learned Ad- 
vocate for the respondent, next argued 
that the parties b2fore us had agreed to 
have their differences settled by arbitra- 


tion in Madras and that this agreement ` 


between them would give jurisdiction to 
this court; becaus2, according to him, 
that agreement would be part of the 
cause of action. In respect of this conten- 
tion we have to cbserve that the agree- ` 
ment which the appellant and the respon- 
dent entered into has not been placed 
before us. Besides, according to Section 2 
(c) and Section 31 (1) the court which 
would have jurisdiction would be, not the 
court or the place in which, the. agree- 
ment was entered into, but the court 
which would have jurisdiction in respect 


< 
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of the questions forming 
matter of the reference.” - 
After referring to form 125 (d) of the 
Original Side Rules of the High Conrt, 
the learned Judge observed as follows— 

“Mr. Viswanatha Iyer pointed to the 
requirement in this paragraph that the 
place where the agreement to refer to 
arbitration was entered into should be 
specified in the appropriate place and 
stressed the words ‘within the aforesaid 
jurisdiction’ occurring ther2 and argued 
that if the place where the - agreem=2nt 
was entered into is Madras, that dact 
would give jurisdiction to this court. In 
respect of this reasoning he would frst 
state that Mr. Viswanatha Iyer himself 
conceded that Section 20 is not directly 
applicable and that he referred to it oaly 
by way of analogy. We consider that this 
analogy is not sufficiently close. Section 
20 (1) applies ‘to a court having jurisdic- 
tion in the matter to which the agree- 
ment relates.’ Whereas in Section 31 (1) 
the court having jurisdiction is not the 
court having jurisdiction in the matte: to 
which the agreement relates, . but the 
court having jurisdiction in the ma-ter 
to which the reference relates (uncer- 
lining is ours). Besides, we do not think 
that it would be right to construe a sta- 
tute with reference to forms prescrized 
not by the Legislature, but by this ecurt 
on its administrative side.” 


We may observe that though the above 
decision dealt with a case under Secon 
14 of the Arbitration Act, their Lordships 
referred to Section 20 of the Act. anc in 
that view it has a materia: bearing.. 


20. -In Inderchand Jain v. Pooran- 
chand Bansidhar, AIR 1959 Punj 614 the 
petitioners filed their application in the 
court at Delhi under Sections 32 and 33 
of the Indian Arbitration Act, denying 
the existence and validity of the allezed 
agreement undef which the Bombay firm 
had caused the matters in dispute to be 
referred to arbitration. The Bombay firm 


the subject~ 


raised the objection that the Delhi courts 


had no jurisdiction to entertain the ap- 
plication. The Delhi Court upheld the 
objection and the correctness of «hat 


order came up before tne Punjab Eigh - 


Court. Falshaw J, relying upon the jcdg- 
ment of the Madras High Court in Ven- 
katasamiappa v. Srinidhi Ltd., 1950-1 
Mad LJ 709 remanded the petition to the 
trial Court for dealing with the queszion 
of jurisdiction in the first instance, 


21. The next decision referred to 
is Vissamseth Chandra Narasimha v. 
Ramdayal Rameswarlal, AIR 1966 Andh 
Pra 134, by Narasimham J., as he then 
was. There a question arose under Sec- 
tion 14 (2) of the Arbitration Act, and 
the question was whether by reasor of 
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the agreement which stated that the only 
court which has. jurisdiction to decide 
disputes between the parties was the 
High Court at Calcutta precluded the 
District Munsif, Vijayawada, from pass- 
ing a decree in terms of the award. The 
learned Judge relying upon (1950) 1 Mad 
LJ. 709 held that the court at Vijayawada 
alone had jurisdiction over the subject- 
matter in dispute. 


22. The learned counsel next re- 
ferred to the decision reported in S. P. 
Consolidated Engineering Co. (P.) Ltd. 
v. Union of India, AIR 1966 Cal 259, 
where the present ‘question was consider- ; 
ed but no decision given. The question 
that arose in that case was whether the 
Calcutta High Court had jurisdiction to 
make an order under Section 20 of the 
Arbitration Act. The applicant was a- 
contractor, who executed certain works 
for the South Eastern Railway under a 
contract, who after completion .of the 
works, made a claim for payment includ- 
ing the claim for refund of initial and 
subsequent security deposits and when 
claim was disputed by the Government 
the contractor invoked- the arbitration 
clause and-called upon the General Ma- 
nager to appoint an arbitrator in terms 
of the arbitration clause. The General 
Manager not having complied with the 
above requisition, the contractor made 
his application under Section 20 for fil- 
ing the arbitration agreement and for an 
order of reference. The Government's 
case was that the contract was signed 
outside the jurisdiction of the court, 
works under the contract were perform- 
ed outside the jurisdiction of the court 
and that no part of the cause of action 
arose within the jurisdiction of the court. 
The learned Judge held that no facts 
necessary for the formation of the con~ 
tract in the instant case arose within the 
jurisdiction of the Calcutta High Court, 
Applying the doctrine that ‘a debtor 
should seek a creditor to make payment 
wherever the creditor is’ the learned 
Judge held that the defendant’s head 
office of the railway being situate within 
the jurisdiction of the Calcutta High 
Court, that court has jurisdiction to 
entertain the application. Dealing with 
the argument based on Section.20 and 
Section 2 (ey of the Arbitration Act, the 
learned Judge observed as follows— 


“Mr. Sen has also contended that the 
jurisdiction of the court to entertain ap~ 
plication. under Section 20 of the Arbi- 
tration Act has been laid down in the Act 
itself, Section 20 gives a court having a 
jurisdiction in the matter to which the 
agreement relates jurisdiction to enter- 
tain the application. In Section 2 (ce) the 
words ‘the court’ is defined, It means the - 
civil court having jurisdiction te decide a 


~ 
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question forming the subject-matter of 
the reference, if the same had been the 
subject-matter of a suit. Jurisdiction is 
determined therefore with reference. to 
- the matters to which the agreement re- 
lates which may be equated to ‘the sub- 
ject-matter of the reference.’ If the civil 
court as defined in Section 2 (e) is com- 
petent to entertain the subject-matter of 
the reference,- then alone the ‘court is 
competent under Section 20 to entertain 
the suit. ‘Subject-matter of the agree- 
ment’ or ‘subject-matter of the refer- 
ence’ iri Mr. Sen’s submission is the 
bundle of facts that constitute the cause 
~ of action. If such cause of action wholly 
or in part arises within the jurisdiction of 
the court that is the only court compe- 
tent to entertain an application under 
Section 20 of tha Indian Arbitration Act. 
It may not entertain a suit on the ground 
that the defendant resides or personally 
works for gain or carries on business at 
the place within the jurisdiction cf the 
court. If no part of the cause of action 
has arisen within the jurisdiction of the 
court, the court is not competent to 
entertain an application under Section 20 
even though the party described as de- 
fendant- resides or personally works for 
gain or carries on business within the 
jurisdiction of the court. Had this sub- 
ject-matter of the agreement or reference 
been the 
court might have been competent to 
entertain such suit on the ground that 
the defendant resides or personally works 
for gain or carries on business within the 
jurisdiction of this court under Cl, 12 of 


the Letters Patent, But that is not so in- 


the. case.of an application or suit under 
Section 20 of the Arbitration Act. There 
is, however, a decision of Kania, J. in the 
ease. reported in Cursetji Jamshedji 
. Ardaseer Wadia v. R. D. Shiralee, 
1943 Bom 32, which held that jurisdiction 
of this court cam be invoked on the 
ground that the defendant opposite party 
- resides or personally works for gain or 
carries on business within -the jurisdic- 
tion of this court. It is unnecessary in the 
instant case to give my decision on the 
point raised by Mr. Sen and. I do not 
decide the same. The point is important 
and may have to be considered in a case 
in which a decision on the point is called 
for.” , a 


Thus it is seen that the point was dis- 
cussed but no decision was given and the 
matter was left open and therefore the 
said decision cannot be of assistance to 
us. 


23. In Virendra Saigal v, Sumati- 
- lal Jammalal, AIR 1970 Delhi 14, which 
related to an application under Section 
34 of the Arbitration Act, Andley J. had 
to consider. the effect of Section 2 (c) and 


subject-matter of a suit the ~ 


AIR 
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Section 31 of the Act. The learned Judge 
held that if an award has in fact ees 
filed in any court which has no jurisdic- 
tion in the matter to which the reference 
relates, such filing would not give juris- 
diction to the court under sub-section (2) 
of Section 31, and the learned Judge fur- 
ther held that the filing of the applica- 
tion under Section 34 of the Arbitration 
Act in the civil suit for accounts filed by 
the petitioner is not such an application 
which could confer jurisdiction on the 
Delhi courts under sub-section (4) of 
Section 31 of the Act. This case is also 
not one arising under Section 20 of the 
ct. i 


24. ‘The learned counsel next re- 
ferred to Union of India v. Surjeet Singh 
Atwal, AIR 1970 SC 189. The appeal be- 
fore the Supreme Court arose against an 
order of the Subordinate Judge - First 
Class, Delhi, under Section, 20 of the 
Act by the Union of India for filing -the 
arbitration agreement im court and to 
make a reference of the dispute to the 
officer mentioned in the agreement, The 
respondent, viz., the contractor ignoring 
the arbitration clause filed a suit on the 
Original Side of the Calcutta High Court 
for recovery of Rs. 50,000, and the Union 
of India’ made an application under Sec- 
tion 34 of the Act for the stay of the 
trial of the suit, The suit was consequent- - 
ly stayed and the matter was referred to 
the arbitration of the Superintending _ 
Engineer, Calcutta Aviation Circle, C, P. 
W. D. Calcutta. Before the arbitrator the 
Union of India made its counter-claim 
for asum of Rs. 5,09,164, and the contrac- 
tor objected to the entertainment of the 
counter-claims. The stay of trial of the 
suit which was granted by the Calcutta 
High Court was later vacated and pend- 
ing the suit of the contractor the Union 
of India filed an application under Sec- 
tion 20 of the Act in the court of the 
Subordinate Judge, Delhi, for getting the 
agreement of reference filed in the court 
and for making the reference of the dis- 
putes between the parties to the arbitra- 
tion of the Superintending Engineer, 
Central Circle No. 1,C. P. W. D., Cal- 
cutta. That application was opposed on 
the ground that the Delhi Court has no 
jurisdiction to entertain the application, 
as an application under Section 34 of the 

' Act for stay of trial of the suit was filed 


` in the Calcutta High Court and that con- 


sequently any subsequent application 
relating to arbitration under the agree- 
ment should be filed only in the Calcutta 
High Court, The Subordinate Judge, 
Delhi, held’ that the Delhi court had 
jurisdiction, as the contract of the par- 
_ ties was concluded at Delhi and the con- 
tract was signed at Delhi. On appeal to 


the Punjab High Court, Mahajan J. set 
aside the order of the Subordinate Judge 


1974 


and ‘held that the Delhi Court has no 
jurisdiction to entertain the application 
under Section 20 of the Act. The appeal 
to the Supreme Court under special leave 
had to consider the correctness of the 
view of Mahajan, J., Ramaswami, J. who 
delivered the judgment on behalf of the 
court held that the application for stay 
under Section 34 of the -Act filed in the 
Calcutta High Court cannot be treeted 
as an application in a reference urder 
Section 31 (4) of the Act and that con- 
sequently the view of tne Subordinate 
Judge First Class, Delhi, shat the appli- 
cation under Section 20 of the Act was 
maintainable in his court is correct and 
the order of Mahajan, J, was set aside. 
This decision also does not deal with the 
present matter in controversy. 


25. In V. N. Krishna Iyer v. V. 
N. Subbarama Iyer, AIR 1932 Mad 462, 
Reilly and Anantakrishna Ayyar, JJ. 
dealt with a case falling under para- 
graphs 20 and 21 of Schedule 2 to the 
Civil Procedure Code. There an applica- 
tion for a decree in terms of an award 
was filed in the court of the Subordinate 
Judge, Palghat. The properties compr:sed 
in the award being partly situated with- 
in British India and partly outside in a 
native State, the question that arose was 
whether the Subordinate Judge’s court, 
Palghat, which had unlimited monetary 
jurisdiction, can entertain the application. 
Anantakrishna Ayyar J, who delivered 
the judgment om behalf of the Bench ob- 
served at page 465, column 2 as follows— 


“The question of jurisdiction to en- 
tertain the application under para. 20, 
Sch, 2, C. P. C. has thus to be first con- 
sidered and decided by us and having 
regard to the considerations mentioned 
above, we think that our answer shculd 
be that the lower court had no jurisdic- 
tion to entertain the application to file 
the award in the present case.” 


Dealing with the words ‘subject-matter 
of the award’, the learred Judge held 
that the expression would seem to imply: 
the whole matter dealt with and de- 
creed by the award and not any particu- 
lar portion affecting any particular perty 
‘and consequently the court could not 
pass a decree as per the award nor cculd 
it pass.a decree dealing with those por- 
tions of the property that were within 
its jurisdiction. This case is not of much 
assistance to us in the present context. 


26. In Guardian Assurance Co. 
Ltd. v. Thakur Shiva Mangal Singh, ATR 
1937 All 208, the question related to the 
filing of an agreement of reference to 
arbitration. The applicant insured with 
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the defendant-company certain ornar 
ments against burglary and house-break- 
ing at any time within a specified period 
and the agreement further provided that 
if any question of difference arose be- 
tween the insured or any claimant upon 
this policy and the company as to tha 
meaning and effect of this policy or as 
to any claim by or any. right or liability 
of either party by virtue thereof, the 
same shall be referred to arbitration and 
the award shall be binding and conclu« 
sive on the parties to the referense. The 
application out of which the appeal cams 
up before the court was made under 
paragraph 17 of Schedule 2 of the Code. 
The defendant-company carried on busi- 
ness at Calcutta and the contract was 
accepted at Calcutta, The burglary was 
at the plaintiff's residence in Muttra and 
the application for filing the agreement 
was made to the Subordinate Judge of 
Muttra. The question was whether ths 
Subordinate Judge’s court at Muttra, had. 
jurisdiction to entertain the application. 
The learned Judges ultimately held that 
neither the Arbitration Act nor the U. P. 
Amendment Act (Arbitration) 1 of 1912 
was applicable to Muttra court, that the 
contract of insurance was accepted af 
Calcutta, that a part of the cause of ac- 
tion arose at Calcutta.and that a suit 


“could have been brought at Calcutta to 


which suit the provisions of the Arbitra- 
tion Act would be applicable and not the 
provisions of Schedule 2 of the Civil Pro- 
cedure Code. 


27. - In Bithaldas Khanna v. Shri« 
nath Das Khanna, AIR 1949 All 360 the 
question which arose was whether the 
award of an arbitrator dividing the pro- 


_perties between the two brothers and re« 


lating to houses of a Zamindari consist« 
ing of several villages and a request for 
passing of a decree in terms of the award 
could be made to the court within whose 
jurisdiction the houses alone are situate, 
the Zamindari being outside the court’s 
jurisdiction. Their Lordships held that 
the civil Judge was competent to enter- 
tain the award even in respect ‘of the 
Zamindari property and declared the 
title of the parties. 


28. The learned counsel referred 
to the judgment of the Full Bench in 
Palaniappa Chettiar v. Krishnamurthi ` 
Chetti, (1967) 2 Mad LJ 1 = (AIR 1968 
Mad 1) (FB), which considered the quese 
tion whether an order granting leave to 
sue in forma pauperis by a single Judge 
of the High Court is a judgment within 
the meaning of Cl. 15 of the Letters Pa< 
tent. There the learned Judges consider« 
ed the scope of Clauses 12, 13 and 15 
under the Letters Patent, This judgmen? 
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iz, in our opinion, of no assistance in 
dealing with Sections 20 and 2 (ey ol me 
Arbitration Act. 


29. The learned counsel ‘for the 
respondent by way of analogy referred 
to the decision of the Patna High Court 
in Monghyr Electric Supply Co. Ltd, (in 
liqn.) In re, 37 Comp Cas 84 = (AIR 1968 
Pat 166). That case related to jurisdiction 
of the court in entertaining an applica- 
tion for winding up under the provisions 
of the Companies Act. There an agree- 

- ment was entered into between Monghyr 
Electric Supply Co. Ltd. and the Bihar 
State Electricity Board, whereby the 
undertaking of the ‘company was taken 
over by the Board, providing for arbi- 
tration in respect of difference on the 
point of valuation of any particular 


- item. The Supply Company wrote letter - 


in 1960 to the Board for itemised valua- 
tion by the cofnpany which was rejected 
by the Board in June 1962. A question ‘of 
limitation arose as to when an applica- 
tion under Section 20 of the Arbitration 
Act started and the learned Judge dis- 
cussed the question of limitation. The 
present controversy did not arise for 
consideration before the learned Judge 

- and therefore the above decision has no 
material bearing. 


30. Our anion was drawn tọ a 


š recent judgment of the Delhi High Court 
. reported in S, C. Malik v. Union of India, 
AIR 1972 Delhi 211: The facts therein are 


that the petitioner filed an application: 


under Section 20 of the Arbitration Act 
praying thet the respondent, Union of 
India, be directed to file into court the 
Arbitration agreement and the disputes 
_ between the parties be referred to arbi- 

_tration. Objection was taken by the 
Union of India, who was the respondent, 
that the Delhi Court has no jurisdiction 
to entertain the application as clause 20 
(3) of the contract dealing with jurisdic- 
tion of courts stated that-the courts of 
the place from where the acceptance of 


tender has been issued shall alone have. 


jurisdiction to decide any dispute arising 
out of or in respect of the contract. 
Khanna J. referred to Section 2 (c) in 
Section 31 (1) of the Arbitration Act and 
clause 20 of the Arbitration agreement 
and held that the Kanpur Court which 


was specified in clause 20 of the arbitra-— 


tion agreement where a part of the 

` cause of action arose was the only place 
which had jurisdiction to entertain the 
application under Section 20 and that the 
Delhi Court had no jurisdiction to enter- 
tain the application, This decision turned 
upon the construction of clause 20 of the 
agreement, 


| 31. Ag phdebved by us already, 


there is no Pale authority on the ques- .. 
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tion that arises for consideration in this 
appeal. The only decisions that hdve a 
material bearing on ‘the question, is the 
one in M. Venkatasamiappa” v. Srinidhi 
Ltd., 1950-1 Mad LJ 709 and S. P. Con- 
solidated Engineering Co. Ltd. v. Union 
of India, AIR 19€6 Cal 259, While the 
question that arose in the first case. was 
with reference to Section 14 of the Arbi- 
tration Act, the question in the specific 


‘form in which it is now put forward was 
raised in the late? case, but. no decision 


thereon was given ahd the matter was 
left open. Having regard to the language 
of the definition of the word ‘court’ under 


Section 2 (c) of the Act and construing 


the words ‘with respect to subject-mat- 
ter of the agreemant’ occurring in Sec- 


` tion 20 (1). of the Act and the circum- 


stances that the factum of execution of 
the agreement at Madras not being in 
question, we are cf opinion that the sub- 
ject-matter of the agreement is not the 
execution of the agreement, but the 
place where the alleged misuse of the 
surplus steel supplied to the first defen-' 
dant took .place, viz., Sealdah, which is 
within the jurisdiction of the Calcutta 
High Court’ and “hat it is the Calcutta 
High Court that has jurisdiction to enter- 
tain the application under Section 20 and 
proceed to determine the application in 
accordance with Section 20 of the ‘Act. 
Our conclusion is fortified by the plaint 
allegation in paragraphs 39 and 43 of the 
plaint already referred. to by us above. 
The cause of acticn paragraph claiming 


the place of execution of the agreement} * 


as being the place where the entire cause 
of action had arisen does not set, out the 
correct position. The aforesaid allegation 
in the cause of action paragraph has 
been made with a view to give jurisdic-| . 
tion to this court. There being no .con- 
troversy regarding the . place of execu- 
tion of the agreement that allegation 
cannot, in our opinion, confer jurisdic- 
tion to this court to entertain the pre- 
sent application filed under Section 20 of 
the Act. 


32.- We therefore set aside the 
judgment of the learned Judge and allow 
the appeal. The appellant will be entitled 


to his costs, 
Appeal allowed, 
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Nabisha Begum, Aprellant v. Aru- 
muga Thewar and others, Respondenis. 

Letters Patent Appeal No. 110 of 
1965, D/- 5-2-1973, against judgment of 
Ramakrishnan, J. in S. A. No. 2004 of 
1961 ete., D/-~ 17-12-1964. 

Index Note:— (A) Hindu Law — 
Partition — Filing of suit for partition 
by minors — If and when effects div-sion 
in status — Passing of preliminary de- 
cree — Effect. 


Brief Note:— (A) It is settled law 
that division in status amongst members 
of a joint Hindu family takes place im- 
mediately on a coparcener declaring his 
unequivocal intention to separate, and 
communicates the decleration to the 
other members, The very filing of a suit 
for partition would amount to such a 
declaration. In this regard, there is no 
distinction between a coparcener who is 
sui juris and a coparcener who is a minor 
and on whose behalf a next friend acts, 
except that such declaration is subject to 
the approval by Court. The passing of a 
preliminary decree in a minor’s suif for 
partition means that the Court has put 
its seal of approval to the declaretion 
made by the next friend on behalf of the 
minor plaintiff. Undoubtedly after the 
passing of the preliminary decree taere 
was no joint family status between the 
members and the division in status cates 
back to the date of plaint. (Para 5) 


Index Note:— (B) Civil P. C. (1308), 
0. 32, R. 12 — Minor plaintiff obtaining 
preliminary decree for partition and at- 
taining majority electing not to continue 
suit — Suit dismissed— Effect. 

Brief Note:— (B) Where a H-ndu 
minor plaintiff sues for partition of the 
joint family property and a preliminary 
decree for partition is passed, but sub- 
sequently, after obtaining majority he 
elects under O. 32, R. 12 of the Code not 
to proceed with the suit, and the suit is, 
as a consequence, dismissed, (a) The pre- 
liminary decree does not become nor est 
as a result of the dismissal. The order of 
dismissal only means that all reliefs 
which had not been granted so far are 
negatived, (Paras &, 7) 

The dismissal cannot nullify the pre- 
liminary decree already passed. A decree 
once passed by a competent Court can 
be set aside only in appeal or oiher 
modes known to law. A suit, which has 
’ already been decreed, cannot be dismiss- 
ed thereby nullifying the decree. 

(b) A preliminary decree is as much 
a decree as a final decree in so far as the 
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rights of the parties 
determined by it. ' 

(c) After the passing of the: prelimi= 
nary decree the suit must be deemed to 
be pending, not with regard to questions 
which had already been decided by the 
preliminary decree, but only for the pure 
‘pose of determining the remaining quese 
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tions. {Para 9) 
Index Note:— (C) Hindu Law —~ 
Partition — Declaration of intention to 


separate — Cannot be revoked — Decla- 
ration of intention te separate by guard- 
ian of minor — If and when minor can 
revoke after attaining majority, 

Brief Note:— (C) The severance in 
status by copraceners effected by the 
communication of the unilateral declara- 
tion of intention to separate, cannot be 
nullified by revoking the intention. This 
will apply even in the case of a declara- 
tion of intention by the guardian of a 
minor when the Court sets its approval 
thereof. Once, therefore, a court has 
passed a preliminary decree in a suit for 
partition on behalf of a minor and thus 
set its approval of the partition as being 
for the benefit of the minor, the election 
by the minor under O, 32, R. 12 of the 
Code, after attaining majority cannot 
operate as a revocation of the intention 
to separate, so as to restore the family 
to its original joint status. (Para 11) 


Index Note:— (D) Hindu Law — 
Partition — Revision — Withdrawal of de- 
claration by guardian of minor of inten- 
tion to separate it effects re-union. 


Brief Note:— (D) The mere with- 
drawal of the unilateral declaration of 
the intention to separate which already 
had resulted in the division in starus 
cannot amount to an agreement to re- 
unite. Regarding this aspect, there can 
be no distinction between a declarat.on 
made by a coparcener who is sui juris 
and a declaration made by the next 
friend of a minor coparcener which has 
subsequently been approved by court in 
passing the preliminary decree. í 

(Para 11) 
Cases Referred: Chronological Paras 


AIR 1968 SC 1018 (1968) 3 SCR 119, 
Puttorangamma v. Ranganna 11 
AIR 1963 SC 992 = (1963) 2 Mad. LJ (SC) 
126, Venkatareddy v. Pethireddy 9 
AIR 1962 SC 81 = (1962) 1 Mad LJ 174, 
Ramaswami Chettiar v. Roya Kuppa 


Chetti 5 
AIR 1958 SC 1042 = 1958 SCR 1249, 
Pedasubbayya v. Akkamma 5 


AIR 1949 Mad 173 = (1948) 2 Mad LJ 
331, Radhakrishna v. Satyanarayana 11 
AIR 1937 Mad 274 = 46 Mad LW 309, 
Ramarao v. Venkatasubbayya 10 
M. A. Ghatala, for Appellant; R. Sri- 
nivasan, for Respondents. 
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N. S. RAMASWAMI, J.:— The 
plaintiff, who lost before the trial court, 
the first appellate court as well as before 
Ramakrishnan J. in second appeal, is the 
appellant before us in this Letters Patent 
appeal. The suit is one for declaration 
and possession with future mesne profits 
in respect of certain lands which the 
plaintiff purchased from one Velayutham 
Pillai under the sale deed Ex. A-1, dated 
25-7-1957. All the courts have held that 
the plaintiff's remedy, if any, is only a 
suit for general partition with an equity 
for having the suit properties allotted to 
the share oi vendor Velayutham Pillai 
inasmuch as, on the date of sale, he was 
not the owner of the suit properties but 
only had a 1/3 share in the family pro- 
perties including the suit properties and 
that the suit for possession of the speci- 
fic properties should fail. The matter 
turns upon the effect of an order under 
O. XXXII, R. 12, C. P. Code, in a suit for 
partition in which a preliminary decree 
has already been passed, regarding the 
status of the members of the joint family. 
Whether the division in joint family status 
already brought about is nullified and 
the members restored to their status of 
joint family members by the order under 
Order XXXII, Rule 12, C. P.C. dismiss- 
ing the suit (even though a preliminary 
decree for partition had already been 
passed), is the question. 


2. The facts are these: Vela- 
yutham Pillai, the vendor under Ex. A-1, 
in favour of the plaintiff, one Ambala- 
vana Pillai and one Nelliappa Pillai are 
the sons of one Muthiah Pillai. The 
father Muthiah Pillai died in the year 
1933. The three brothers admittedly were 
members of a joint Hindu family and the 
family owned several items of immov- 
able properties. In 1941, when Nelliappa 
Pillai, one of the three brothers, was a 
minor, O. S. No. 35 of 1941, was filed on 
the file of the Court of the Subordinate 
Judge, Tirunelveli, on behalf of the said 
minor Nelliappa Pillai by his uncle act- 
ing as his next friend. To this suit, the 
other two brothers, viz. Velayutham 
Pillai and Ambalavana Pillai, as well as 
Kanthimathi Ammal, the mother of the 
parties, had been impleaded 
dants. A preliminary decree for parti- 
tion declaring that the minor plaintiff, 
viz., Nelliappa Pillai, and the. other two 
brothers, Velayutham Pillai and Ambala- 
vana Pillai, are each entitled to a 1/3 
share in the various items of suit proper- 
ties was passed. The preliminary decree 
also made certain provisions towards -the 
maintenance of Kanthimathi Ammal, the 
mother of the parties. After the passing 
of the abovesaid preliminary decree but 
before any one applied for passing a final 
decree, Nellayappa Pillai, the minor 
plaintiff in the suit, attained majority. 
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Then he filed I. A. 110 of 1944 in O. S. 
35 of 1941, under Order XXXII, Rule 12, 
C. P. C., electing to abandon the suit. 
Upon that, the court appears to have 
passed an order dismissing the suit. The 
said Nelliappa Pillai died in April 1945, 
leaving no widow or issue. 


3. Very many years after, ie., in 
the year 1957, Kanthimathi Ammal, the 
mother of the parties, filed I. A. No. 278 
of 1957 in the abovesaid suit for having 
the suit restored to file. By that time, 
Ambalavana Pillai, one of the three bro- 
thers, was not heard of for several years. 
It is stated that his whereabouts are not 
known since 1948. In I. A. No. 278 of 1957, 
Kanthimathi Ammal pleaded that on the 
death of Nelliappa Pillai in 1945, and on 
the civil death of Ambalayana Pillai, 
who was not heard of for a long num- 
ber of years, their two shares had de- 
volved on her and that the suit should be 
restored to file and a final decree passed 
giving her 2/3 share in the property, 
while the remaining 1/3 share should go 
to the only remaining son, Velayutham 
Pillai. This application, which was re- 
sisted by Velayutham Pillai, ultimately 
came to be dismissed mainly on the 
ground that the order in J. A. No. 110 of 
1944, the application under Order XXXII, 
Rule 12, C. P. C., dismissing the suit had 
been passed in the presence of Kanthi- 
mathi Ammal, that she having been a 
party to the said proceedings, cannot 
now be heard to say that the suit should 
be restored, especially after the lapse of 
12 or 13 years, Tne question whether 
there had been division in status between 
the three brothers, Velayutham Pillai, 
Ambalavana Pillai and Nalliappa Pillai, 
and whether on the death of Nalliappa 
Pillai and on the civil death of Ambala- 
vana Pillai, their respective 
volved on Kanthimathi Ammal, their 
mother, was not decided in I. A. No. 278 
of 1957. That application was dismissed 
as aforesaid on 5-12-1958. It was in the 
meanwhile Velayutham Pillai executed 
Ex. A-1 dated 25-7-1957 in favour of the 
appellant before us. 


4, The plaintiff brought the suit 
O. S. No. 40 of 1950 on the file of the 
Court of the District Munsif, Tirunelveli, 
out of which the present appeal arises, 
inter alia, contending that there had been 
no division in the joint family status be- 
tween the three brothers, Velayutham 
Pillai, Ambalavana Pillai and Nallyappa 
Pillai, and on the death of Nalliappa 
Pillai and on the civil death of Ambala- 
vana Pillai, Velayutham Pillai got all the 
joint family properties by survivorship 
and that therefore he was entitled to 
convey good title to her in respect of the 
suit properties by executing Ex. A-1 
dated 25-7-1957. The main contesting de- 
fendant is Kanthimathi Ammal who has 
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been impleaded as the 4th defendant in 
the suit. The other three defendants (de- 
-fendants 1 to 3) are the tenants under 
Kanthimathi Ammal. Several ques-ions 
had been raised before the trial court, 
with which we are not now concerned. 
The trial court as well as the first ap- 
pellate court held that Velayutham P_llai, 
the plaintiff's vendor, did not get all the 
joint family properties by survivorship 
as there had been division in status 
amongst the three brothers and that the 
shares of Nelliappa Pillai and Ambala- 
vana Pillai had devolved on Kanthiwathi 
Ammal, the mother, as she is the nearest 
heir. Before Ramakrishnan J. who heard 
the second appeal, two questions were 
urged, one regarding the effect of the 
order in I. A. 110 of 1944 filed by Nelli- 
appa Pillai under Order XXXII, Rule 12, 
C. P. C. and the second was regarding 
the effect of the order dismissing ], A. 
278 of 1957, the application filed by 
Kanthimathi Ammal, for having O. S. 35 
of 1941, restored and a final decree pass-. 
ed therein. Regarding the second point, 
the contention had been that Kanthimathi 
Ammal is barred by the principle of res 
judicata from contending in the present 
suit that she became entitled to the 
shares of Nelliappa Pillai and Ambala- 
vana Pillai inasmuch as her applicetion 
to restore O. S. 35 of 1941 had been dis- 
missed. But this question of res judicata 
does not really. arise because, as already 
seen, the court which dismissed I. A. 278 
of 1957 did not decide the question of the 
division in status or otherwise between 
the three brothers and whether the skares 
of Nelliappa and Ambalavana devolved 
on their mother Kanthimathi Ammel or 
not. That question is not agitated before 
us. The only point that is raised, as we 
said earlier, is about the effect of the 
order passed in I, A, 110 of 1944 in O. S. 
85 of 1941. 


5. The contention of the learned 
counsel for the appellant is that as O. S. 
85 of 1941, the suit for partition, came 
to be dismissed on Nelliappa filing =. A. 
110 of 1944 under Order XXXII, Rule 12, 
C. P. C., after he attained majority, the 
parties got restored to their orisinal 
position, viz., that before filing of O., S. 
35 of 1941, and that therefore, Nelliappa 
and Ambalavana cannot be considered to 
be divided members when the former. 
died and the latter is civilly dead. But 
this contention is wholly unacceptabk. It 
is settled law that division in sratus 
amongst members of joint family takes 
place immediately on a coparcener dec- 
laring his unequivocal intention to cepa- 
rate and communicates the declaration 
to the other members. The very filirg of 
a suit for partition would amount to such 
a declaration. In this regard, there # no 
distinction between a coparcener who is 
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sui juris and a coparcener who is a minor 
and on whose behalf of next friend acts, 
except that such declaration is subject to 
the approval by court. In Pedasubbayya 
v. Akkamma, AIR 1958 SC 1042 at page 
1047, their Lordships of the Supreme 
Court observe— 


: “Now, the Hindu law makes no dis- 
tinction between a major coparcener and 
a minor coparcener, so far as their rights 
to joint properties are concerned. A 
minor is, equally with a major, entitled 
to be suitably maintained out of ` the 
family properties, and at partition, his 
rights are precisely those of a major. 
Consistently with this position, it has 
long been settled that a suit for partition 
on behalf of a minor coparcener is main- 
tainable in the same manner as one filed 
by an adult coparcener, with this dif- 
ference that when the plaintiff is a 
minor the court has to be satisfied that 
the action has been instituted for his 
benefit.” i 

Then at page 1049, their Lordships ob- 
serve— 

_ “In our judgment, when the law per- 
mits a person interested in a minor to 
act on his behalf, any declartion to be- 
come divided made by him on behalf of 

€ minor must be held to result in se- 
verance in status, subject only to the 
court deciding whether it is beneficial to 
the minor; and a suit instituted on his 
behalf, if found to be beneficial, must be 
held to bring about a division in status.” 
The above decision has been followed and 
the point stressed by a Division Bench 
of this court in Ramaswami Chettiar v. 
Roya Kuppa Chetti, 1962-1 Mad LJ 174 
= (AIR 1962 SC 81), and it is enough to 
quote the relevant part in the headnote— 

“It is now well-settled that under 
the Hindu law, there is no distinction be- 
tween a major coparcener and a minor 
coparcener so far as their rights in the 
Joint family properties are concerned. As 
any other coparcener a minor coparcener 
too has a right, by a unilateral declara- 
tion on his part, to effect a division in 
Status in the family so far as he is con- 
cerned, without effecting an actual parti- 
tion. But as a minor cannot be held to 
have a volition of his own, a guardian 
or next friend acting on behalf of the 
minor is allowed to exercise such a voli- 
tion subject to the condition that it is 
approved by the court as a safeguard to 
the minor’s interest,” 


In the present case, undoubtedly Nelli- 
appa Pillai, who was then a minor, act- 
ing through his next friend filed the suit 
for partition viz, O. S. 35 of 1941, and 
ultimately the court passed a prelimi- 
mary decree in August 1942, by which the 
shares of the parties in the properties 
came to be declared. Admittedly the pre~ 
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liminary decree declared that each of the 
three brothers, viz., Nelliappa Pillai (the 
minor plaintiff in the suit), Velayutham 
Pillai and Ambalavana Pillai (defendants 
in the suit) is entitled to a 1/3 share in 
the family properties. This is on the 
court’s finding that it was beneficial for 
the minor to be divided from his bro- 
thers, That means, the court has put its 
seal of approval to the declaration made 
by the next friend on behalf of the minor 
plaintiff, Undoubtedly, after the passing 
of the preliminary decree, there was no 
joint familv status between ‘the three 
brothers and the division in status dates 
` back to the date of plaint. As a matter of 
fact, the learned counsel appearing for 
the appellant does not dispute the above 
position. But his contention is that be- 
cause of the subsequent events it must 
be deemed that the joint family status. 
between the three brothers came to be 
restored. 


6. The contention is that when 
the court, in allowing I. A. 110 of 1944 
filed by Nelliappa Pillai under Order 
XXXII, Rule 12, C. P. C., (on his attain- 
ing majority). dismissed O. S, 35 of 1941, 
the suit for partition, the parties got 
restored to their original position, i.e, 
the position prior to the filing of the suit, 
as according to the learned counsel, the 
dismissal of the suit wiped out all the 
earlier proceedings including the preli- 
minary decree. This contention is unten- 
able. There is no question of.the preli- 
minary decree becoming non est as a re- 
sult of the suit being dismissed under 
Order XXXII. Rule 12, C. P.C. We will 
quote the said rule— 


“I. A minor plaintiff or a minor not 
a party to a suit on whose behalf an 
application is pending shall, on attaining 
majority, elect whether he will proceed 
with the suit or application. 


2. Where he elects to proceed with 
the suit or application, he shall apply for 
an order discharging the next friend and 
for leave to proceed in his own name. 

3. The title of the suit or application 
shall in such case be corrected so as t 
read henceforth thus:— E 

“A. B., late a minor, by C. D. his 
next friend, but now having attained 
majority.” , 

4. Where he elects to abandon the 
suit or application, he shall, if a sole 
plaintiff or sole applicant, apply for an 
order to dismiss the suit or application 
on repayment of the costs incurred by 
the defendant or opposite party or which 
may have been paid by his next friend. 


5. Any application under this rule 
may be made ex parte; but no order dis- 
charging a next friend and permitting a 
minor plaintiff to proceed in his own 
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name shall be made without notice to the 
next friend.” 


4. The order of dismissal made by 
the court on the erstwhile minor plain- 
tiff abandoning the suit under Order 
XXXII, Rule 12, C; P. C., would only 
mean that all reliefs which had not been 
granted so far are negatived. It would 
certainly not mean that a decree which 
has already been passed granting certain 
reliefs is either set aside or become non 
est. Supposing the suit filed on behalf of 
the minor plaintiff does not contemplate 
passing of a preliminary decree at one 
stage and passing of a final decree at a 
later stage and the suit has been decreed 
and there is nothing more to be done in 
the suit, there would be no question of 
such a decree being wiped out by the 
minor, on attaining majority, filing an 
application under Order XXXII, Rule 12, 
C. P. C. Even in the present case, if a 
final decree had been passed before the 
minor plaintiff attained majority, there 
would be no question of the suit being 
dismissed under Order XXXII, Rule 12, 
having the effect of nullifying the decree. 
A decree once passed by a competent 
court can be set aside only in appeal or 
other modes known to law. A suit, which 
has already been decreed, cannot be dis- 
missed. thereby nullifying the decree. 
There is no difference between a preli- 
minary decree and a final decree in this 
regard. 


8. Section 2, sub-sec, (2) C. P.C. 
defines ‘decree’ as ‘the formal expression 
of an adjudication which, so far as re- 
gards the court expressing it, conclusive- 
ly determines the rights of the parties 
with. regard to all or any of the matters 
in controversy in the suit and’ may be 
either preliminary or final”. Therefore a 
preliminary decree is as. much a decree 
as a final decree and, as far as the rights 
of parties conclusively determined by a 
preliminary decree, there is no going 
back unless the decree is set aside by 
some mode known to law. Surely Order 
XXXII, Rule 12, C.P.C. is not meant for 
setting aside a decree already passed. 
As we pointed out earlier, if in a suit, 
say for possession, decree has already 
been passed allowing the plaintifi’s 
claim, the suit cannot’ be dismissed by 


‘the court which passed the decree, under 


Order XXXII, Rule 12, C. P. C. That 
provision would apply only with regard 
to a matter which has not already fructi- 
fied into a decree. 


9. The learned counsel contends 
that as long as a final decree has not 
been passed, the suit for partition should 
be deemed to be pending and as the suit 


. has not been disposed: of the same can 


be effectively dismissed. It is no doubt 
true that a suit for partition would be 
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completely disposed of oniy after a firal 
decree is passed. Therefore, on the dete 
on which I. A. 110 of 1944 was filed by 
Nelliappa, the suit was no doubt pend- 
ing on the file of the court of the Sus- 
ordinate Judge, Tiruchirapalli. But it 
should not be forgotten that the suit was 
not pending regarding all the questions 
that arose in the suit. The suit for pari- 
tion having been filed by a minor copar- 
cener through his next friend, one _of 
the questions that fell for determination 
by the court before passing of a prelimi- 
nary decree was whether it was bendi- 
cial for the minor to separate from the 
other coparceners. That question has un- 
doubtedly been finally decided by the 
court when it passed the preliminary ce- 
cree. The question as to waat share the 
respective parties are entitled has a-so 
been finally decided by the court when 
it passed the preliminary decree be- 
cause admittedly the preliminary decree 
declares that each of the three brothers 
is entitled to 1/3 share. The definition ‘of 
the word ‘decree’ makes it clear that a 
decree can be either preliminary or fimal 
and even preliminary decree is one which 
conclusively determines the rights of the 
parties with regard to certein matters in 
controversy in the suit, In Venkatareddy 
v. Pethireddy, 1963-2 Mad LJ (SC) 126 
= (AIR 1963 SC 992), their Lordships of 
the Supreme Court point out that a pre- 
liminary decree passed, whether it is in 
a mortgage suit or a partition suit, is rot 
a tentative decree but must, in so far as 
the matters dealt with by it are concerm-~ 
ed, be regarded as conclusive. Therefoze, 
if the suit was pending, it was so perd- 
ing only for the determination of the 
remaining questions and not with regerd 
to questions which had already been ce- 
cided, which decision had merged irto 
the preliminary decree. The order in 
I. A. 110 of 1944 dismissing the suit would 
in no way affect the preliminary decree 
which has already been passed, 


10. However, the learned counsel 
for the appellant, relying on certain cb- 
servations of Venkataramara Rao J. in 
Ramarao v. Venkatasubbeyya, AIR 1£37 
Mad 274, contends that by Nellayyarpa 
electing to abandon the suit for parti- 
tion as contemplated under Order XXXII, 
Rule 12, C. P. C., he must be deemed to 
have revoked the intention to separete 


and therefore continued to be an undi-: 


vided member of the family. That was a 
case where the minor plaintiff, on whcse 
behalf the suit for partition had beən 
filed, elected to continue the suit and tne 
question which fell for determination dy 
Venkataramana Rao J. was whether tne 
rights of the plaintiff are to be deter- 
mined as on the date of the plaint or as 
on the date when he elected to continue 
the suit. In the course of the discussicn, 
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the learned Judge observed at page 276 
(column 2) and page 277 (column 1}i-—- 


“The ratio decidendi of the Full 
Bench on the other hand is intelligible; 
the exercise of the option by the guard- 
ian does effect a severance but the sever- 
ance so to speak remains in a state of sus- 
pended animation till the court ratifies 
the act; the court takes upon itself the 
task of deciding that which the minor if 
he were an adult would have done him~ 
self, namely, whether it is beneficial or 
not to become separate; it is not a fresh 
expression of volition by the court, The 
volition was already expressed by the 
guardian on behalf of the minor; the 
court puts the seal of approval on it in 
the place of the minor and for him. It is 
open to the minor on attaining majority 
to elect to abandon or continue the suit. 
If he elects to continue, he adopts the 
act of the guardian and puts his own 
imprimatur on it and the court is no 
longer called upon to pronounce its opin- 
ion on it; the minor becomes separated 
from the date of plaint. And if he elects 
to abandon the suit, the minor continues 
to be an undivided member of the family 
and he must be deemed to have revoked 
the intention to separate.” 


The learned counsel for the appellant 
very much relies on the latter part of 
the above observation of Venkataramana 
Rao, J. Apart from the observation being 
in the nature of obiter, it certainly does 
not apply to a suit for partition, , where 
a preliminary decree had already been 
passed, In a suit for partition, where the 
preliminary decree itself has not been 
passed, the position is that though the 
next friend, in filing the suit for parti- 
tion, has made an unequivocal] declaration 
on behalf of the minor to separate, that 
declaration has not become an effective 
declaration because the law says that such 
declaration js subject to approval by the 
court, Till a preliminary decree is passed, 
the stage of the court approving or dis- 
approving of the declaration made by the 
next friend on behalf of the minor would 
not arise. In such a case, when the minor, 
who has by then attained majority, aban- 
dons the suit, the position would be simi- 
lar to a case where the court holds (the 
minor plaintiff still continuing to bea 
minor even till the date of preliminary 
decree) that it is not in the interests of 
the minor to separate and refuses to 
grant a preliminary decree for partition. 
But that is not the position as far as the 
present case is concerned. Here the court 
has, in fact, set its seal of approval of 
the declaration made by the next friend 
of the minor to separate and that deci- 
sion of the court has become final. There- 
fore the observations of Venkataramana 
Rao J. relied on by the learned counsel 
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would not help him. In the present case, 
when Nelliappa filed I. A. 110 of 1944, it 
would certainly have been open to the 
other sharers to press for a final decree. 
Needless to say that in a suit for parti- 
tion there is no distinction between a 
plaintiff and a defendant who is also 
claiming a share. The preliminary decree 
had declared not only the share of Nelli- 
appa but also that of Velayutham Pillai 
and Ambalavana Pillai, By Nelliappa, on 
attaining majority, saying that he was 
abandoning the suit, the rights of the 
other two sharers to have the properties 
divided by metes and bounds and getting 
a final decree in the same suit cannot be 
jeopardised, 


On There is also the further ques- 
tion as to whether a coparcener who 
made the necessary declaration and 


brought about a severance in status can 
unilaterally withdraw the declaration 
and restore the parties to their original 
position, In Radhakrishna v. Satyanara- 
yana, 1948-2 Mad LJ 331 = (AIR 1949 
Mad 173), a Division Bench of this court 
points out that when once there is a 
division in a joint Hindu family, whether 
of status or property, there is no means 
of avoiding the result except by a re- 
union for which an agreement, express 
or implied, is always required. This de- 
cision also points out that a unilateral 
declaration of intention to divide by a 
member which is unequivocal and which 
is communicated to the other coparce- 
ners brings about a disruption or division 
of the status of a family and when once 
such a communication of intention is 
made, which has resulted in the sever- 
ance of status, it is not open to the mem- 
ber concerned to nullify its effect so as 
to restore the family to its original 
joint status. It is further pointed out that 
the. withdrawal of the unilateral act of 
declaration of intention to separate which 
had already resulted in a division in sta- 
tus cannot amount to an agreement to 
reunite. This decision has been referred 
to with approval by their Lordships of 
the Supreme Court in Puttorangamma vV. 
Ranganna, AIR 1968 SC 1018. It is point- 
ed out by their Lordships of the Supreme 
Court at page 1022 that when once a 
communication of the intention to sepa- 
rate is made, which has resulted in the 


severance of the joint family status, it- 


is not thereafter open to the coparcener 
to nullify its effect so as to restore the 
family to its original joint status, though 
it is possible for the members of the 
family by a subsequent agreement, to 
reunite. It is made clear that the mere 
withdrawal of the unilateral declaration 
of the intention to separate which al- 
ready had resulted in the division in 
status cannot amount to an agreement 


Subbammal y. P. G, Thewar (N. S. Ramaswami J.) 


ALR. 


to reunite, Regarding this aspect, there 
can be no distinction between a declara- 
tion made by a coparcener who is sui 
juris and a declaration made by the next, 
friend of a minor coparcener which has 
subsequently been approved by court in 
passing the preliminary decree, 


12. The result is, the appeal fails 


- and the same is dismissed with costs. 


Appeal dismissed, 
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N. S. RAMASWAMI, J. 
Subbammgl, Petitioner v, P. Guru- 
samy Thevar and others, Respondents. 


Civil Revn. Petns. Nos. 2679, 2680, 
and 2681 of 1972, D/- 22-1-1974, to revise 
order of Sub-J., Ramanathapuram, Ma- 
durai in E. A. Nos. 124 to 126 of 1973, 

Index Note:— (A) Civil P. C. (1908). 
O. 21, R. 85 — Provisions of are manda- 
tory — Purchase money deposited within 
prescribed time — Deposit of General 
Stamps not proper — Court has no juris- 
diction to extend time for payment of 
deficient stamps. 

Brief Note:—. (A) Under R. 85 there 
is no distinction between purchase money 
and the general stamps, Full amount of 
purchase money as well as general 
stamps has to be deposited within the 
prescribed time. What applies to pur- 
chase money equally applies to general 
stamps, AIR 1954 SC 349; AIR 1962 Andh 
Pra 271; AIR 1961 Bom 224, Rel. on: AIR 
1953 Mad 929, Disting, (Paras 4. 5) 
Cases Referred: Chronological Paras 


AIR 1962 Andh Pra 271, Suryanarayana- 
murti v. Southern Agencies 7 
AIR 1961 Bom 224 = 63 Bom LR 58, 
Uttamchand v. Balkrishna 7 
AIR 1954 SC 349 = 1954-2 Mad LJ 55, 
M. M. Shah v. Syed Mahmad 5, 7 
AIR 1953 Mad 929 = 1953-2 Mad LJ 177, 
Venkataramaiah v, Audinarayanaiah 5 


K. Venkataswami, for Petitioner; E. 
Padmanabhan and K. Ramamurthi. for 
Respondents, 


ORDER :— These three revision pe- 
titions arise out of execution proceedings. 
In E. P. No. 36 of 1972 in O. S. No. 116 
of 1971 on the file of the court of the 
Subordinate Judge; Ramanathapuram at 
Madurai, three lots of properties were 
sold in court auction in pursuance of one 
and the same decree and the said three 
lots were purchased by three different 
third parties. The respective auction pur- 
chasers made the deposit of 25 per cent. 
of the purchase money in accordance 
with Order 21, Rule 84, C.P.C, The bal- 
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ance of purchase money was also depo- 
sited within the fifteen days period as 
contemplated under Rule 85 of Order Zi, 
However, in each of the taree cases, the 
deposit of general stamp was not proper. 
Though general stamps had been deposit- 
ed, the same were deficient in each of the 
three cases. Eight days after the 15 days 
period prescribed under Rule 85. the deñ- 
cient stamps were deposited by the res- 
pective auction purchaser and applica- 
tions were filed for excusing the delay n 
depositing the said deficient stamps. This 
was opposed by the judgment-debtor bat 
the executing court has allowed the three 
execution applications filed by the auz- 
tion purchasers holding that under the 
circumstances of the case, the delay in 
the deposit of stamps had to be condon- 
ed. The three revision petitions are filed 
by the judgment-debtor (first defendant 
in the suit), challenging the decision of 
the executing court in the said three a2- 
plications filed by the auction purchasers. 


2. I am quite clear that the ordar 
of the executing court in allowing the 
execution applications filed by the auz- 
tion purchasers is one without jurisdic~ 
tion, Under Rule 85 of Order 21, not 
only the full amount of purchase money 
payable but also the general stamps for 
certificate (or the amount required fr 
such stamps) shall be deposited into 
court before the court closes on the 15zh 
day from the date of sale of the prox 
perty. If the purchaser is the decre2~ 
holder himself, the provisc to the abov2~ 
said rule says, that in calculating tae 
amount to be so paid into court, he shell 
have the advantage of any set-off to 
which he may be entitled under Rule 12, 
However, this proviso has no application 
with regard to the general stamps to 5e 
deposited. Further. in this case, the awc- 
tion purchasers are third parties and 
therefore, the proviso to Rule 85 has no 
application at all. Thus under Rule £5, 
the purchasers ought to have deposited 
the full amount of the purchase money 
and also the full general stamps for cer- 
tificate before the court closes on te 
15th day from the date of the sale of 
the property. Admittedly, in this case, 
the three auction purchasers though have 
deposited the full amount of purchase 
money and part of the general stamps, 
there was deficiency in general stamps. 
The deficiency came to be made up only 
eight days after the 15 days period pres- 
cribed in Rule 85. It would appear that 
the auction purchasers had made a mis- 
take in calculating the general stamos 
required for the certificate and that is 
how there was deficiency in the deposit 
of general stamps. Whatever be the rea- 
son for the deficiency, the fact remains 
that the requirement under Rule 85 had 
not been fully complied with, 
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3. What is the effect of non-com- 
pliance of Rule 85 is the question, Has 
the executing court jurisdiction to ex- 
tend time for depositing either the pur- 
chase money or the general stamp? I am 
quite clear that the court has no, such 
jurisdiction, 

4, There is no dispute that Sec- 
tion 148, C. P. C. has no application here. 
That section says that where any period 
is fixed or granted by the court for the 
doing of any act prescribed or allowed by 
the Code, the court may, in its discre- 
tion, from time to time. enlarge such 
period. In the present case, there is no 
question of any period having been fixed 
or granted by the court for the doing of 
a particular act. It is the statutory provi- 
sion contained in Rule 85 of Order 21 
which makes it obligatory on the part of 
the auction purchaser to deposit not only 
the full amount of purchase money but 
also the general stamps within the pres- 
cribed period, namely, 15 days frora the 
date of sale. There is no provision in the 
Code which authorises the executing 
court to extend the abovesaid period ot 
15 days. On the contrary, Rule 86 makes 
it clear that if there was default in pay- 
ment within the period prescribed in 
Rule 85, the property shall be resold and 
the purchaser shall forfeit all claims to 
the property. Undoubtedly Rules 85 and 
86 are mandatory. The court has no dis- 
cretion in the matter. Of course under 
Rule 86, the executing court is given dis- 
cretion but that discretion relates only to 
the question whether the deposit already 
Made nder Rule 84) has to be forfeited 
or not. 


5. In M. M. Shah v. Sayed Mah- 
med, 1954-2 Mad LJ 55 = (AIR 1954 SC 
349), it has been held that the provisions 
contained in Rules 84, 85 and 86 are man- 
datory. It is pointed out that the require- 
ments of Rule 85 should be complied 
with within 15 days from the date of 
sale and that the said provision is man- 
datory. It is further pointed out that if 
the payment is not made within the 
period of 15 days, the court has the dis- 
cretion to forfeit the deposit and there 
the discretion ends and that the obliga- 
tion of the court to resell the property 
is imperative. It is made clear that the 
non-compliance of the requirements of 
R. 85 results in the defaulting purchaser 
forfeiting all claims to the property, 
because of the provision in Rule 86. That 
was a case of non-payment of the pur< 
chase money. But it must be remember- 
ed that under Rule 85, there is no dis- 
tinction between purchase money and 
the general stamps. The rule makes it 
clear that the full amount of the pur- 
chase money as well as the general 
stamps has to be deposited within 15 
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days from the date of the sale of the 
property, Therefore, what applies to the 
purchase money equally applied to the 
general stamps. In the -case referred 
above, the Supreme Court has clearly 
held that if the requirements of Rule 85 
of Order 21 are not complied with within 
the prescribed time, then the sale is a 
nullity and the purchaser acquires no 
tight at all, In the face of this decision of 
the Supreme Court, the executing Court 
is entirely in the wrong in allowing the 
applications filed by the auction pur- 
chasers. 


6. It purported to follow a deci- 
sion of this court reported in Venkata- 
ramiah v. Audinarayanaiah, 1953-2 Mad 
LJ 177 = 66 Mad LW 662 = (AIR 1953 
Mad 929). That was a case where the de- 
lay in depositing the general stamps came 
to be condoned by consent of parties. At 
page 664 the Division Bench has in fact 
auction purchaser 
does not comply with the provisions of 
Order 21, Rule 85, he cannot insist on 
the compliance with it after the lapse of 
15 days and demand that the sale in his 
favour should be confirmed. After mak- 
ing the above observation, regarding the 
legal position, the Division Bench point- 
ed out that in that particular case what 
happened was that the sale was confirm- 
ed in accordance with the compromise 
between tke parties and subsequently the 
court condoned the delay in depositing 
the amount required for stamp for the 
certificate. Very much subsequent to 
that, the judgment-debtor in that case 


filed an application for setting aside the _ 


sale on the ground that the requirements 
of Rule 85 had not been complied with 
by the auction-purchaser, The executing 
court held that in view of the compro- 
mise between the parties earlier, by 
which the court sale came to be confirm- 
ed in spite of the default made by the 
auction-purchaser, it was not open to the 
judgment-debtor to file a fresh applica- 
Hon to have the sale set aside. Hence that 
application was dismissed. A civil revi- 
sion petition taken to this court by the 
judgment-debtor against the dismissal of 
the said application was also not success- 
ful. Thereafter, the suit was filed attack- 
ing the court sale. The Division Bench 
ultimately held that the subject-matter 
of the suit was the same as in the appli- 
cation filed by the judgment-debtor to 
set aside the sale, which application had 
been dismissed earlier, and that there- 
fore the suit should necessarily fail, This 
decision certainly does not help the auc- 
tion-purchasers in the present case, Even 
in this decision, the Division Bench has 
quoted with approval several earlier de- 
cisions wherein it has been held that the 
court has no jurisdiction to extend the 
time prescribed under Rule 85. It is be- 
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cause that the sale was confirmed in pur- 
suance of a compromise between the 
parties, it had been held in that case 
that the judgment-debtor cannot re-agi- 
tate the question that the sale was a nul- 
lity on the ground of non-compliance 
with Rule 85. In any event, in the face of 
the decision of the Supreme Court which 
clearly holds that the sale, regarding 
which the requirements of Rule 85 of 
Order 21, C. P..C., have not been com- 
plied with is a nullity the court auction- 
purchasers cannot be heard to contend 
otherwise, Further, in the present case, 
there is no question of the sale having 
been confirmed in spite of the non-com- 
pliance with the requirements of Rule 85 
and the judgment-debtor coming forward 
with a case at a later stage that the sale 
is a nullity. Here the question is whether 
the executing court has jurisdiction to 
extend the time prayed for by the auc- 
tion-purchasers. As already pointed out, 
there is no provision in the Code for such 
extension of time and a combined read- 
ing of Rules 84, 85 and 86 of Order 21, 
C. P .C. would make it absolutely clear 
that the provisions are mandatory and 
i court has no jurisdiction to extend 
‘ime. i 


1. In Suryanarayanamurti v. Sou- 
thern Agencies, AIR 1962 Andh Pra 271, 
it has been held that a sale held in exe- 
cution of a decree is a nullity and has 
to be set aside when the amounts men- 
tioned in Order 21, Rule 85, C. P. C. are 
not deposited in full before the court 
closes on the 15th day from the date of 
the sale of the property. That was also 
a case where there was only deficiency 
in the deposit of general stamps. Relying 
on 1954-2 Mad LJ 55 = (AIR 1954 SC 
349) referred to earlier, the Andhra Pra- 
desh High Court held that the non-com- 
pliance with Rule 85 in respect of the 
deposit of general stamps would ‘make 
the sale a nullity and that the court has 
no jurisdiction to extend the time fixed 
for the deposit. In Uttamchand v. Bal- 
krishna, AIR 1961 Bom 224, it has been 
held that the provisions of Order 21. Rule 
85 as well as Rule 86 are mandatory in 
the sense that in the event of the auction- 
purchaser failing to deposit the full pur- 
chase price within 15 days from the date 
of the auction sale, the court will have 
no option but to order a resale of the 
property. It is also pointed out that the 
court has no jurisdiction whatever to ex- 
tend the time for the payment of the 
balance of the purchase price as fixed 
under Order 21, Rule 85, As I said ear- 
lier, what applied to the purchase price 
equally applied to general stamps. 


8. The result is all the three re- 
vision petitions are allowed and E. A. 
Nos. 124, 125 and 126 of 1973 in E. P. 36 
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of 1972 in O, S. No. 116 cf 1971 shall 
stand dismissed, but there will be no 
order as to costs. 

9, I may add that, under the zir- 
cumstances of the case, the executing 
court has to refund the money and _the 
stamps already deposited by the auction- 
purchasers, i 

Revision allowed. 
tke 
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KAILASAM AND MAHARAJAN. JJ. 

C. Narayanan, Appellent v. Madras 
State Palm Gur Sammelan and anofmer, 
Respondents. 

A. A. O, No, 153 of 1972, D/- 8-11- 
1973, against order of Moter Accidents 
Claims Tribunal, Cuddalore, in O. P. No. 
24 of 1969. : 

Index Note:— (A) Motor Vehicles 
Act (1939), S. 95 — Extent of liabilties 
of an insurer. ° f 

Brief Note: — (A) A person carried 
by a lorry is not covered by the Insur- 
ance Policy unless he is proved to be a 
passenger travelling by reason of o> in 
pursuance of a contract of employment. 
AIR 1971 Mad 415, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 


AIR 1971 Mad 415 = 84 Mad LW 387, 
Commonwealth Assurance Co. Ltd., 
Bombay v. Rahim Khan Sahib 5 

R. Subramaniam for S. Sampath 

Kumar and S. Rangarajan. for Appellant; 

N. Sivamani and S. Pariaswami, for Res- 

pondents. 


KAILASAM, J.:—The appellant was 
the claimant before the Motor Accicents 
Claims Tribunal. (Subordinate Judge), 
Cuddalore in a petition filed under Sec- 
tion 110-A of the Motor Vehicles Act On 
23-9-1967 he was travelling in lorry 
MSV 8251, belonging to the first resson- 
dent, which was proceeding to Madurai. 
At about 4 a.m. on 24-9-1967, when the 
lorry was proceeding near Vandipaleyam 
on the Grand Trunk Road, it hit against 
a stationary lorry parked on the left 
side of the road, resulting in grievous 
injury to the eyes of the appellant and 
injury to his head resulting in fracture 
of the skull. The appellant was treated 
in the Government Hospital, Cuddalore, 
-and later in the Stanley Hospital. Mad- 
ras. He claimed that he had incurred an 
expenditure of Rs. 1,000 for treatment 
and Rs, 35,000 by way of compensation 
for pain and suffering, loss of income 
and loss of employment and for medical 
expenses, past and future. 

2, The respondents denied liability 
on the ground that the appellant had no 
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right, to travel in the lorry which was 
only a goods vehicle, not authorised to 
carry passengers for hire or reward, As 
the injuries were caused in the course of 
unauthorised travel, the respondents dis- 
claimed all liability. i 


3. The Tribunal framed three 
issues, and the first of them related to 
the question. whether the accident was 
due to the rash and negligent act of the 
driver of the lorry MSV 8251. On this 
point there was only the evidence of the 
injured-appellant, According to him, 
while the lorry was proceeding near 
Vandipalayam, a lorry was standing on 
the left side of the road. At that time the 
lorry in which he was travelling was 
also proceeding on the left side of the 
road. When it neared the stationary 
lorry it was going at a high speed. The 
appellant cried, but the lorry went and 
dashed against the stationary lorry. As 
a result of the impact the appellant re- 
ceived injuries for which he was treated 
in the Government Hospital, Cuddalore, 
and later at the Stanley Hospital, Mad- 
ras. This evidence was not challenged in 
cross-examination, nor was the driver of 
the lorry or any other witness examined 
to prove that the dashing of the lorry 
against the stationary lorry was not due 
to any rash or negligent driving of the 
lorry in which the appellant was travel- 
ling. Prima facie. when a moving lorry 
hits against a stationary lorry, negli- 
gence can be presumed, in the absence of 
any evidence to the contrary, It may be 
that the driver of the lorry might have 
a proper defence on the ground that there 
was no rear light in the stationary lorry 
or that it had been stationed at such a 
position that the driver of the lorry 
could not have seen it. But no such de- 
fence has been raised in this case and in 
the absence of such rebutting evidence 
we have to proceed on the basis that the 
running of the lorry into the stationary 
lorry was due to the negligence of the 
driver. On this point we differ from the 
Tribunal which found that negligence 
had not been established, as the only 
witness examined was the victim. 


4, The second question that was 
considered by the Tribunal.was whether 
the appellant was travelling in the lorry 
in the course of his employment. The 
ease of the appellant was that he loaded 
certain goods in the lorry and on the 
invitation of the driver who wanted him 
to keep him company and to look after 
the goods, he travelled in the lorry. 
R. W. 1 vehemently denied any such au- 
‘thority in the driver to permit anybody 
to travel in the lorry. He further denied 
that the appellant travelled with the 
consent of or in the course of his em- 
ployment in the M. B, T. Company. We 
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See no reason for rejecting the testimony 
of R. W. 1, as there is no material for 
coming to the conclusion that the appel- 
lant travelled in the lorry with the con- 
sent of the owner of the lorry or in the 
course of his employment. On this ques- 
tion we agree with the Tribunal. 


5. The only other question that 
remains to be considered is whether a 
person who travels in a lorry without 
authority and not in the course of his 
employment would be entitled to any 
compensation, when the lorry meets with 
an accident due to the negligence of the 
driver. Section 95 of the Motor Vehicles 
Act, as it stood before the amendment by 
Act 56 of 1969. provided that “the policy 
of insurance must be a policy which in- 
sures the person or classes of persons. 
specified in the policy to the extent spe- 
cified in sub-section (2) against any liabi- 
lity which may be incurred by him or 
them in respect of the death or bodily 
injury to any person caused by or arising 
out of the use of the vehicle in a public 
place. Sub-section (2) (d) deals with the 
maximum liability of the insurer. It pro~ 
vides that the policy of insurance shall 
cover any liability, if the vehicle is a 
goods vehicle upto a limit of Rs. 20,000 
(enhanced to Rs, 50,000 by the amend- 
ment Act 56 of 1969) in all, including the 
liabilities, if any, arising under the 
Workmen’s Compensation Act, 1923. in 
respect of the death of, or bodily injury 
to, employees (other than the driver) not 
exceeding six in number, being carried 
in the vehicle. In order to fasten any 
liability on the insurer. there must he 
liability incurred by the owner of the 
vehicle, The proviso to Section 95 (1) also 
makes it clear that a policy is not re- 
quired to cover liability in respect. of the 
death, arising out of and in the course of 
his employment of the employee of a 
person insured by the policy or in res- 
pect of bodily injury sustained by such 
an employee arising out of and in the 
course of his employment, other than 
liability arising under the Workmen’s 
Compensation Act. 1923, in respect. of the 
death or bodily injury fo any such em- 
vloyee. Therefore the only liability for 
death or injury to the person in the 
course of his employment is under the 
Workmen’s Compensation Act. If the per- 
son was not in employment and if he was 
travelling without authorisation, there is. 
no provision in the Act to protect such a 
person. The rules framed under the 
Motor Vehicles Act prohibit travel by 
any person as a passenger in a goods 
vehicle. Under the circumstances, we ses 
no ground for fastening any lability on 
the insurer or on the owner of the vehi- 
cle for the injuries sustained by the per- 
son who was travelling without authority 
in the lorry and sustained injuries due 
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to the negligence of the driver. The ques- 
tion has been elaborately considered by 
Ganesan J. in Common Wealth Assurance! 
Co. Ltd. v. Rahim Khan Sahib, 84 Mad 


een 


LW 387 = (AIR 1971 Mad 415). We agree} - 


with the view of the learned Judge and 
hold that a passenger carried by a lorry 
will not be covered by the Insurance 
Policy, unless he is proved to be a pas- 
senger travelling by reason of or in pur- 
suance of a contnact of employment, 
_ 6 _ The appeal therefore fails and 
is accordingly dismissed. There will be no 
order as to costs. 

Appeal dismissed, 
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B. Tiruvalloor Pillai, Appellant w. 
Seshadri Iyer and others, Respondents. 
Second Appeal No. 1765 of 1971. D/= 
23-10-1973, against decree of Sub-J., Vel~ 
lore, D/- 15-3-1971, 
Index Note:— (A) Civil P. €. (1908), 
S. 80 — Notice under — Issued nf ee 
ther, if and when son. can file suit rely+, 
ing on it. j 


Brief Note:— ʻA) When. æ notice’ 
under the section has been. issued by the 


mother in respect of a property and sub= 
sequently she died, the son who had as< 
signed all his rights in that property in 
favour of his wife before his mother’s 
death cannot. rely on that notice to file 
a suit (even assuming that. the notice can, 
be availed of by her successor-in-inte- 
rest) since on the date of her death he 
bad no subsisting right: in that. property. 
Far the same reason he cannot. claim to 
file the suit: as his mother’s legal repre- 
sentative and cannot: also maintain it: im 
his own right, Case law discussed. 
(Paras 7 amd: 12} 
Cases Referred: Chronological Paras 
AIR 1969 SC 1256 = (1969) 2 SCA 137, 
B. R. Sinha v. State of Madhya Fra~ 
desh 10, TI 
AIR 1965 SC Ir = (1964) 4 SCR. 945,. 
State of Andhra Pradesh v. Surya- 
narayana 10: 
AIR 1949 PC 143 = 76 Ind App 85, Govt. 
of the Province of Bombay: v. Pestonji 
Ardeshir Wadia I0, 11 
ATR 1947 PC 197 = 74 Ind App 223. Vel- 
layan Chettiar v. Govt. of the Province 
of Madras T0, Ir 
ATR 1936 Mad 583 = 1937-2 Mad LF 466, 
Zamindar of Sivaganga v. Muthayya 
Chettiar 12 
AIR 1935 Bom 229 = 37 Bom ER 341, 
Secy. of State y. Hargondas 8 
ATR 1935 Mad 389 = 41 Mad LW 591, 
Venkata Rengiakk v. Secy. of State 8 
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AIR 1981 Mad 175 = 59 Mad LJ 323, 
Venkatarangiah v, Secy. of State Sai 


AIR 1930 Bom 367 (1) = 32 Bom LR 304, 
Mahadev v, Secy. of State B R 
(1903) ILR 25 All 187, Eachchu Singh v, 
Secy. of State 8 


R. Thyagarajan and D. Peter Frarcis, 
for Appellant; T. K. Subba Rao. R. Sni- 
vasan, K. V. Rajan and Addl. Govt. Piea- 
der, for Respondents. 


JUDGMENT :— The plaintiff who 
failed in both the courts below is the 
appellant, He filed a suit for a declara- 
tion that the revenue sale held in resect 
of the suit properties is not valid and 
binding on the plaintiff, for a permament 
injunction restraining the defendants 
from interfering with the peaceful posses- 
sion and enjoyment of the properties by 
him or in the alternative for recovery of 
possession of the same. The suit prober- 
ties are comprised in S. No. 200/6 of an 
extent of 2-66 acres and S. No. 201 mea- 
suring 0-15 cents, The first defendart is 
the purchaser of the suit properties in 
the revenue sale and the second deien- 
dant is the State of Tamil Nadu repre- 
sented by the Collector who ordered the 
revenue sale. Defendants 3 to 5 are the 
brothers of the plaintiff and the 6th de- 
fendant is his wife, 

2. The suit properties belonged 
absolutely to one Kanegkavalli Ammal, 
the plaintiff's mother. She had borrowed 
a loan of Rs. 2,000 from the 2nd defen- 
dant for the purchase of an oil engine, 
the loan being repayable in 10 monthly 
instalments on the security of the first 
item of the suit properties. Ex. B-9 dated 
8-3-1954 is the security bond executed by 
Kanakavalliammal and others in favour 
of the second defendant in respect of that 
item. But the said Kanakavalliammal had 
earlier executed a settlement deed Ex. 
A-1 dated 19-11-1951 in respect of both 
the items whereunder she has created a 

- life interest for herself and another life 
interest in favour of the plaintiff, and 
thereafter granted an absolute interest in 
favour of the plaintiff's minor sons, = 


As the said Kanakavalliammal did not 
pay the instalments due as per the 
‘provisions of the security bond Ex. B-9, 
both the items of properties were sold 
by the second defendant under the oro- 
visions of the Revenue Recovery Aci. on 
21-11-1960 and the first defendant be- 
came the successful bidder, The sale was 
confirmed on 17-5-1962 and the first de- 
fendant is said to have taken deliver7 of 
the suit properties on 14-7-1962. On 
16-12-1960 Kanakavalliammal had issued 
a notice under Section 80, C. P. Code to 
the second defendant to the effect shat 
she intends to file a suit for setting aside 
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the revenue sale held on 21-11-1960. But 

avalliammal died on 17-9-1961. The 
plaintiff has thereafter filed the | present 
suit in 1964 for the reliefs detailed above 
without issuing a fresh notice under Sec- 
tion 80. C. P. Code, but relying on the 
notice issued by his mother under Ex 
A-11 in 1960. In the suit the plaintiff has 
questioned -the validity of the revenue 
sale on various grounds. 


3. The first defendant resisted the 
suit contending that the revenue sale was 
not invalid as alleged by the plaintiff, 
that the properties have been sold for a 
reasonable price that there was no irre- 
gularity in the conduct of the sale, that 
the sale was confirmed only after the 
plaintiff and defendants 3 to 5 had ex- 
hausted their remedies provided under 
the Revenue Recovery Act upto the 
Board of Revenue for setting aside the 
sale and that in any event, the plaintitf 
had no subsisting interest in the suit pro- 
perties. It was also contended that the 
suit is barred under Sections 37-A, 38 and 
59 of Madras Act 2 of 1864 and that the 
suit is also bad for want of notice under 
Section 80. The stand taken by the second 
defendant was practically the same. De- 
fendants 3 to 6 supported the case of the 
plaintiff, 

4, The trial court, after consider- 
ing the evidence adduced by the parties, 
both oral and documentary, held that the 
revenue sale as regards item 1 was valid 
but that the said sale in relation to item 
2 was bad in view of the fact that item 
2 has not been included in the security 
bond Ex. B-9. It therefore declared that 
the sale of item 2 was invalid and direct- 
ed delivery of possession of the said item 
to the plaintiff. The trial court had held 
that though the plaintiff had not in fact 
issued a notice under Section 80. C. P. C., 
the notice issued by his mother under 
Ex, A-11 could be availed of by him, and, 
that therefore, the suit is not liable to be 
dismissed for want of proper notice under 
Section 80, C. P. C. 


5. The plaintiff appealed as re- 
gards the dismissal of the suit so. far as 
it related to the first item and the first 
defendant filed his memorandum of 
eross-objections questioning the decree 
of the trial court setting aside the reve- 
nue sale in relation to item 2. The second 
defendant filed a separate appeal chal- 
lenging the decision of the trial court as 
regards item 2. The lower appellate 
court, however, took the view that the 
notice issued by the plaintiffs mother 
under Ex, A-11 cannot be taken advant- 
age of by him, and that he not having 
issued a fresh notice under Section 80. 
Cc. P. C., his suit is not maintainable, It 
also held that Kanakavalliammal, the 
plaintifi’s mother, having died on 17-9- 


284 Mad. prs. 5-9] 


1961, and the life interest which has been 
created in his favour under the settle- 
ment deed Ex. A-1 having been parted 
with by him in favour of his wife under 
an earlier settlement deed Ex. B-31, dated 
27-7-1961, he had no subsisting interest 
in the suit properties so as to clothe him 
with a right to challenge the revenue 
sale and that, therefore. he had no cause 
of action to maintain the present suit, 

The lower appellate Court also went 
into the question of the validity of the 
revenue sale and held that the same is 
null and void in view of the various irre- 
gularities and vitiating circumstances. 
But in view of its finding that the plain- 
tiff has no subsisting interest in the suit 
properties on the date of suit and that 
the suit is bad for the non-issue of a 
notice under Sec. 80, C.P.C. by the plain- 
tiff, it dismissed the suit, 


6. ` In this second appeal, Mr. Para- 
saran, learned counsel for the appellant, 
contends that the finding of the lower 
appellate Court that the plaintiff had no 
subsisting interest or right to question 
the revenue sale in relation to the suit 
properties and that the suit is bad for 
want of notice under Section 80, C. P. C. 
cannot legally be sustained. The learned 
counsel for the first defendant’ besides 
supporting the said finding of the lower 
appellate Court, questioned its findings 
that the revenue sale is null and void, in 
relation to both the items of properties. 
As the question of the validity of the 
sate will arise only if the suit is main- 
ta'nable, I proceed to deal with the ques- 
tion of the maintainability of the suit. 


T. As already stated, defendants 1 
and 2 have taken up the stand that the 
plaintiff has no subsisting interest in the 
property so as to entitle him to main- 
tain the suit and that in any event the 
notice issued by his mother Ex. A-1i 
under Section 80, C, P, C. cannot be 
availed of by him and therefore, the suit 
filed by him without the issue of a fresh 
notice under Section 80 was bad. The 
plaintiffs stand is that though he has 
parted with his interest in the properties 
junder Ex. B-31, dated 27-7-1961, in 
favour of his wife. he is entitled to ques- 
tion the validity of the revenue Sale as 
a legal representative of his mother and 
that in any event the plaintiff’s wife hav- 
ing been impleaded as the 6th defendant 
in the suit, the suit cannot be dismissed. 
on the ground that the plaintiff has no 
subsisting interest. It is also his case that 
the notice issued by his mother under Ex. 
A-11 would enure for his benefit and that 
he is entitled to file the suit on the basis 
of the said notice without himself issu- 
ing a fresh notice under Section 80. 

8. In Bachu Singh Vv. Secy. of 
State, (1903) ILR 25 All 187 it was held 
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that to permit the successor to rely on a 
notice given by the predecessor will 
amount to adding words to Section 49 of 
the Court of Wards Act and that a notice 
given by a person under that section is 
not available to a successor-in-interest. 
Mahadev v, Secy. of State, AIR 1930 Bom 
367 (1) laid stress on the omission from 
Section 80, C. P. Code of 1908 of the 
word ‘intending’ from the expression ‘in~ 
tending plaintiff found in Section 424 of 
the old Code, and held that the benefit 
of the notice issued under Section 80, 
C, P. Code cannot be taken advantage of 
by another. In Venkatarangiah v. Secy. 
of State, 59 Mad LJ 923 = (AIR 1931 Mad 
175). Sundaram Chetti J. had expressed 
the view that there should be identity of 
the person who issued the notice with 
the person that brings the suit, that a 
suit brought by a legal representative of 
a deceased person and a suit brought by 
a transferee would offend against Section 
80, C. P. C, if the notice required by that 
section was given by the deceased man 
or the transferor. The above decision of 
Sundaram Chetty J. has been confirmed 
by a Division Bench in Venkata Rengiah 
v. Secy. of State, 41 Mad LW 591 = (AIR 
1935 Mad 389) and has also been follow- 
ed by the Bombay High Court in Secy, 
of State v. Hargondas, 37 Bom LR 341 = 
(AIR 1935 Bom 229). 


9. In Zamindar of Sivaganga v. 
Muthayya Chettiyar, 1937-2 Mad LJ 466 
= (AIR 1936 Mad 583), Varadachariar J. 
however held that the legal representa~ 
tives and assignees must prima facie be 
taken to be included in any reference to 
a person in a statute, unless the reason 
of the rule of law cannot clearly apply 
to anybody but the original owner of the 
property and that. therefore, the legal 
representatives of the predecessor who 
issued the notice under Section 80 are 
entitled to maintain the suit on the basis 
of the said notice. Referring to the view 
of Sundaram Chetti J.. in 59 Mad LJ 923 
= (AIR 1931 Mad 175), that there should 
be identity of the person who issued. the 
notice with the person who brings the 
suit, the learned Judge observed— 


“In a sense, this will be correct, that 
is, if legal identity is all that is required 
and the transferee or heir is in law the 
continuation of the person of the trans- 
feror or ancestor. But, I am not, with all 
respect. prepared to accept the correct- 
ness of the statement of the learned 
Judge, if physical identity of the person 
is to be insisted on. To take a converse 
illustration, it is well established that 
notwithstanding physical identity, a pera 
son claiming in his own right is legally 
different from the same person claiming 
as a trustee. It seems to me much more 
consistent with the purpose of provisions 
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like Section 80, C. P. Code, or Sectior. 49 
of the Court of Wards Act to hold -hat 
notwithstanding the physical identity of 
the person, a notice given in one charac- 
ter will not avail when the claim is made 
in the other character than to hold zhat 
the. physical identity of the individuel is 
the deciding factor.” 

In that case the plaintiff relied upon 
the notice given by a former propriztor 
under Section 49 of the Court of Wards 
Act, whose interest was purchased by the 
plaintiff later on to sustain the suit led 
by him. The question was whether there 
was sufficient notice satisfying that >ro- 
vision. It was held that the provisions of 
Section 49 should be construed in- the 
light of well established general princi~ 
ples of law and that the notice giver. by 
a person, when it otherwise satisfied the 
requirements of law, should be taken to 
be available for the benefit of the ser- 
sons claiming under him. The learned 
counsel for the appellant very strongly 
relies on the said decision of Varadazha- 
riar J, and contends that the view ex- 
pressed in the decision is the correct lagal 
position and that if the notice already 
issued by the mother cf the plaintiff 
under Ex. A-11, satisfies the require- 
ments of Section 80, C. P. C. then it will 
enure to the benefit of the plaintiff who 
is one of her legal representatives claim- 
ing under her. 


10. The learned counsel also refers 
to the decisions of the Supreme Court in 
State of Andhra Pradesh v. Suryanara-~ 
yana, AIR 1965 SC 11 and B. R. Sinta v. 
State of M. P., AIR 1969 SC 1256, in sup- 
port of his submission tnet the object of 
notice under Section 80 of the Code is 
only to give the Government or the pub- 
lic servant concerned ar opportunity to 
consider the legal position and to make 
amends or settle the claim out of caurt, 
that though the section is imperative and 
must be so strictly construed that the 
failure of complying with the require- 
ments in the section will entail the dis- 
missal of the suit, the notice must be 
reasonably construed, and that the ab- 
sence of identity of the versons filing the 
suit with the persons who issued the 
notice cannot be taken to be fatal to the 
maintainability of the suit, In the former 
case, the suit was filed in a representa- 
tive capacity after getting the requisite 
permission of the court and the plaintiff 
oe with the requirements of 3ec- 
tion 80. 


It was contended that the natice 
under Section 80 having been issue by 
the plaintiff and another and the suit 
having been filed only by the plaintiff, 
the suit was defective. While meeting 
that contention. the Supreme Court ex- 
pressed the view that the mere fact that 
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another person who had joined the plain- 
tiff in serving the notice under} Sec. 80 
but did not join in seeking the permis- 
sion of the court would not render the 
plaint and the proceedings in the suit 
defective. The above decision of the Sup- 
reme Court is mainly rested on the fact 
that the plaintiff has filed the suit in a 
representative capacity and therefore all 
the persons who issued the notice need 
not be arrayed as plaintiffs, Their Lord- 
ships of the Supreme Court in that case 
had, however, expressed the view that 
if more than one person has instituted 
the suit claiming reliefs personally to 
them but not all have served the statu- 
tory notice, the suit will have to fail in 


-view of the decisions of the Privy Coun- 


cil in Vellayan Chettiar v. Govt, of the 
Province of Madras, AIR 1947 PC 197 and 
Govt. of the Province of Bombay v. Pes- 
tonji Ardeshir Wadia, AIR 1949 PC 143. 

11. In AIR 1947 PC 197. a notice 
was given by one plaintiff stating the 
cause of action, his name, the description 
and the place of his residence and the 
relief which he claimed but the suit was 
instituted by him and another. The Privy 
Council observed— ` í 


“The section (Sec. 80) according to 

its plain meaning, requires that there 
should be identity of the person who 
issues the notice with the person who 
brings the suit. See ILR 54 Mad 416 = 
(AIR 1931 Mad 175) and on appeal AIR 
1935 Mad 389. To hold otherwise would 
be to admit an implication or exception 
for which there is no justification.” 
In Govt. of the Province of Bombay v. 
Pestonji Ardeshir Wadia, AIR 1949 PC 
143, two trustees of a Trust served a 
notice under Sec. 80 intimating that the 
trustees intended to institute a suit 
against the Government on a cause of 
action for the reliefs set out therein. One 
of the trustees died before the plaint was 
lodged in court, and two more trustees 
were appointed in the place of the de- 
ceased trustee. Thereafter the two new 
trustees and the surviving trustee filed 
the suit, No notice was served on the 
Government on behalf of the two new 
trustees. The Privy Council held that the 
suit was bad for the reason that— 


“the provisions of Sec. 80 of the Code 
are imperative and should be strictly 
complied with before it can be said that 
a notice valid in law has been served on 
the Government. In the present case it 
is not contended that any notice on be- 
half of plaintiffs 2 and- 3 was served on 
the Government before the filing of the 
suit.” a 

In AIR 1969 SC 1256 the question 
was whether a notice issued by a karta 
of a joint family could be availed of by 
a coparcener who had become divided 
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subsequent to the said notice. The Sup- 
reme Court expressed the view that 
though Sec. 80 is imperative and the non- 
compliance therewith will entail the dis- 
missal of the suit, the notice. issued under 
the section must be construed reasonably 
and any unimportant error or defect 
therein cannot be permitted to be treated 
as an excuse for defeating a just claim 
and that in considering whether the pro- 
visions of the statute are complied with. 
the court must take into account the ob- 
ject of the Legislature, namely, to give 
to the Government or the public servant 
concerned an opportunity to reconsider 
its or his legal position, and that if on a 
reasonable reading of the notice the 
plaintiff is shown to have given the in- 
formation which the statute requires him 
to give, any incidental defect or irregu- 
larity should be ignored, In that case, the 
court held that there was substantial 
identity of the person: giving the notice 
with the persons filing the suit as the 
notice has been given by the karta as a 


representative of the joint family and- 


therefore, the notice given by the karta 
was sufficient to sustain the suit brought 
by a divided coparcener. 


12. Keeping the principles enun- 
ciated in the above cases in mind, let us 
consider the facts of this case. As already 
stated the notice Ex, A-11 was issued by 
the plaintiffs mother on 16-12-1960 under 
Section 80. Subsequently the plaintiff's 
mother died in 1961. On that date the 
plaintiff had no interest in the suit pro- 
perty as he had assigned all his rights ac- 
cruing to him on the death of his mother 
in the. suit property in favour of his wife 
under Ex. B-31. dated 27-7-1961. There- 
fore it cannot be said that the plaintiff 
has filed the suit as a person claiming 
interest in the suit properties under his 
mother. If the plaintiff were to be taken 
as the legal representative of his mother 
then his brothers D-3 to D-5 also her 
legal representatives, could have been 
joined as plaintiffs so that it could be 
Said that there is identity between the 
person who issued the notice and the per- 
son who filed the suit. The facts in this 
case, therefore, cannot be brought even 
under the decision of Varadachariar J, in 
Zamindar of Sivaganga v. Muthayya 
Chettiar, 1937-2 Mad LJ 466 = (AIR 
1936 Mad 583), where the learned Judge 
has given a liberal construction of S. 80 
-and held that if a notice. is given by a 
person under that section any person 
claiming under him can file a suit with- 
out giving a fresh notice. The plaintiff 
having purported to part with all his 
rights in the suit property under Ex. 
B-31, in favour of his wife before the 
death of his mother, he had no subsisting 
right in the property on the date of the 
death of his mother so as to entitle him 
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to file the suit. I have to. therefore, hold 
that, even assuming that the notice issu- 
ed by the plaintiff's mother could be 
availed of by her successor-in-interest, 
the plaintiff having no subsisting interest 
in the property which is the subject- 
matter of the revenue sale, cannot rely 
on the said notice issued by the mother, 
nor can he maintzin the suit in his own 
right. In this view the -plaintiffs suit 
should be held to be incompetent, 

13. In view of my above finding 
on the maintainability of the suit, the 
question relating to the validity of the 
revenue sale need not be gone into. 


14. ‘The result is the second ap- 
peal fails and is dismissed, There will be 
no order as to costs, No leave. 


Appeal dismissed, 
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Mohamed Sali. Appellant v. Mary 
Gonrath Fernando and others, Respon- 
dents. 

Letters Patent Appeal No. 68 of 
1969, D/- 22-10-1973, against decree of 
Alagiriswami, J., reported in (1969) 82 
Mad LW 195. 

Index Note:— (A) Civil P. C. (1908), 
O. 7, R. 10 — Return of plaint by Court 
having jurisdiction to entertain it — Re- 
presentation in the other Court after suit 
was time barred — Proper date of pre- 
sentation of plaint — What is? 

Brief Note:— (A) A suit was filed in 
time in Court at T but on an erroneous 
basis that it had no jurisdiction, it re- 
turned the plaint for presentation in pro- 
per Court. The returned plaint and a 
fresh plaint were presented in Court at 
N which had also jurisdiction to enter- 
tain it, after the suit was time barred. 
On the question as to what was the pro- 
per date of presentation of plaint it was 
held that the plaint which was presented 
in N Court was only a continuation of 
the plaint which had been wrongly re- 
turned by T Court and the proper date 
on which the plaint must be taken to 
have been filed is the date on which it 
was filed in T Court and that date falls 
well within period of limitation, AIR 
1929 Lah 248, Rel. on; (1969) 82 Mad LW 
195, Affirmed. (Paras 6, 7) 
Cases Referred: Chronological Paras 


AIR 1929 Lah 248 = 117 Ind Cas 369, 
Amarnath v. Hakim Rai 6 
AIR 1915-All 344 (1) = 30 Ind Cas 544, 
Ganga Prasad v. Ramanand 6 
K. V. Rajagopalan, for Appellant; 

M. Srinivasan amicus curiae, 
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MAHARAIAN, J.:— An _ interesting 
question of law arises in this Letters 
Patent appeal. which is directed agaimst 
a second appellate judzment of this 
court, and it arises under the following 
circumstances, 


2. The plaintiff, who is the res- 
pondent in this appeal. instituted a sui: in 
the court of the District Munsif, Tuti- 
corin, for the recovery of moneys due 
under a promissory note executed by the 
defendant, who was a resident of Nagar- 
coil, The plaintiff alleged that the pro- 
missory note was executed at Tuticcrin 
and that consequently the cause of action 
had arisen within the territorial linsits 
of the Tuticorin court. The suit itself was 
instituted on the last day of limitation. 
The defendant appeared in the Tuticcrin 
court and raised several contentions, one 
of which was that inasmuch as the pro- 
missory note had been executed at Na- 
garcoil and not at Tuticorin and he hmm- 
self was residing at Nagarcoil. no part 
of the cause of action had arisen within 
the territorial limits of the Tuticcrin 
court. As many as 7 issues were framed 
upon the pleadings and issue No. 3 relat- 
ed to the territorial jurisdiction of the 
Tuticorin court. But, before the trial 
commenced, that.is to say. on 28-7-1959, 


the plaintiff's agent made an endorsement ` 


on the plaint to the following effect— 
“Plaintiff prays that the plaint may 
be returned for presentation to the Na- 
garcoil court where the defendant re- 
sides”. 
Without going into the question of juris- 
diction on the merits the Tuticorin court 
accepted this request of the plaintiff and 
passed an order in the folowing terms: 
“Today an endorsement has keen 
made in the plaint. Further it is seen -hat 
the defendant resides at Nagarcoil area 
and the entire cause of action arose at 
Nagarcoil, Plaint is returned for presen- 
tation to the proper forum. If the plaint 
is not represented within the transit 
period allowed under law, the defencant 
would be entitled to claim his costs fom 
the plaintiff. Plaint is returned. If repre- 
sented within time, costs to abide by the 
result of the suit.” 


3. The plaint was actually return- 
ed to the plaintiff on 6th August, 1359. 
The plaintiff presented this plaint in the 
Nagarcoil court on 19th August, 12959 
along with a fresh plaint. The Nagarcoil 
court entertained both the plaints. treat- 
ed the court fee paid on the earlier plaint 
as court-fee due on the fresh plaint and 
proceeded with the trial after issuing 
summons to the defendant. giving an op- 
portunity to the defendent to file an 
answer, framing issues, recording əvi- 
dence and ultimately, holding that imas- 
much as the plaint had been presented in 
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the Nagarcoil court long after the expiry 
ot the pericd of limitation, the suit was 
barred by time. The first appellate Court 
reversed this judgment and granted a 
decree in favour of the plaintiff. in the 
second appeal, the judgment of the first 
Appellate Court was upheld, and against 
that judgment, the present Letters Patent 
Appeal has been filed by the defendant. 


4, The question arises whether the 
plaint returned by the Tuticorin court 
for presentation to the proper court 
should be regarded as a continuation cf 
the plaint presented in thea MNagarcoil 
court, If it is so regarded, no question of 
limitation would arise. If, on the other 


. hand, the plaint presented in the Nagar- 


coil court is to be treated as a fresh 
plaint, the suit must be held barred by 
limitation because on the date of presen- 
tation of the plaint in the Nagarccil 
Cort the period of limitation had ex- 
pired. 


5. Before dealing with this ques- 


. tion, it is right to point out that all the 


three courts, concurrently. held that the 
promissory note was executed at Tuti- 
corin, This is a finding of fact which is 
binding upon the appellant herein, If 
would then follow that the return by the 
Tuticorin court of the plaint was made 
on the erroneous basis that that court had 
no jurisdiction to entertain the suit. Et is 
true that as the defendant resided within 
the territorial limits of the Nagareoil 
court, the suit could be filed in the Nagar- 
coil court as well. The resulting position 
is that both the Tuticorin court and the 
Nagarcoil court had jurisdiction to enter- 
tain the suit instituted by the plaintiff. 
The Tuticorin court did not recerd evi- 
dence as to the exact place where the 
promissory note was executed, Had it 
done so, it would have, like the Nagar- 
coil court, arrived at the conclusion, that 
the promissory note had bsen executed 
at Tuficorin, in which case the Tuticorin 
court would have refrained from return- 
= ar plaint. Under Order 7. Rule 10, 
_ P. C— 


“(1) the plaint shall at any stage of 
the suit be returned to be presented to 
the court in which the suit should have 
been instituted......... 


6. In this case, as it transpires 
from the finding of the Nazarcoil court, 
the promissory note was executed at 
Tuticorin. Therefore, the Tuticorin courti 
had jurisdiction, equally with the Nagar-| 
coil court, to entertain the suit, The Tuti-| 
corin court acted in violation of Order 7,| 
Rule 10, C. P. C.. when it returned thel 
plaint although it had jurisdiction, This 
order being an illegal order amd the 
plaint having been presented within. time 
in a court having jurisdiction, we think 
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ihat the crucial date for purposes of 
limitation is the date on which the plaint 
was presented in the Tuticorin court and 
not the date, on which it was represent- 
ed in the Nagarcoil court. We find sup- 
port for this view in a ruling of the 
Lahore High Court, viz., Amarnath v. 
Hakim Rai, AIR 1929 Lah 248, where a 
Division Bench of that court had held as 
follows: (at page 249):— 

“The main contention of the learned 
counsel for the appellant is that the 
Junior Subordinate. Judge’s order was 
passed under Order 7. Rule 10, C. P. C, 
and that when the plaint is returned 
under that rule and presented to a com- 
petent court the suit must be taken to 
be instituted on the date on which it is 
presented to the latter court, In the pre- 
sent instance, however, it seems to me 
that Order 7, Rule 10 was really not ap- 
plicable at all, as the Junior Subordinate 
Judge had not come to any definite find- 
ing on the question of jurisdiction and 
was merely of opinion that there was just 
a possibility that the case may be out- 
side his jurisdiction. The plaintiff also 
had not asked for return of the plaint 
under that rule but had requested that 
the case be transferred to a competent 
court. The proper course for the Junior 
Subordinate Judge would have been to 
move the District Judge to transfer the 
case, but instead of doing so, he errone- 
ously returned the plaint to be presented 
to the Senior Subordinate Judge. The 
Junior Subcrdinate Judge has not ex- 
pressly referred to Order 7, Rule 10. 
C. P. C. and he certainly had no juris- 
diction to act under that rule as he had 
come to no definite finding that he had 
‘no jurisdiction to deal with the suit. 
There was also no question of any with- 
drawal of the first suit or fresh institu- 
tion thereof......... I hold that there was 
no fresh institution of the suit and the 
suit was merely to be continued in the 
court of the Senior Subordinate Judge. 
This view is supported by the decision in 
Ganga Prasad v. Ramanand, 30 Ind Cas 
544 = (AIR 1915 All 344 (1)), in which 
the facts appear to have been somewhat 
similar.” 

T: Though the facts of that case 
are not on all fours with the facts of the 
present case, the principle laid down in 
that ruling is applicable to the facts of 
this case. Consequently, we hold that the 
plaint, which was presented in the Na- 
garcoil court, was only a continuation of 
the plaint. which had been wrongly re- 
turned by the Tuticorin court. The pro- 
per date on which the plaint must be 
taken, to have been filed is the date on 
which it was filed in the Tuticorin court 
and that date falls well within the period 
of limitation. We, therefore, agree with 
the learned second appellate Judge. and 


Madras Municipality y. P, G. Arunachalam 


A.I. R. 


dismiss this Letters Patent appeal with 
costs. Before parting with this case, we 
wish to record our appreciation of the 
able assistance rendered by Mr. M. Sri- 
nivasan as amicus curiae. 


Appeal dismissed. 
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Rev, Writ Misc. Petn, No. 9117 of 
1973, D/- 19-10-1973 (Application under 
S, 114 and O. 47. R. 1, C. P. C. for Review 
of the judgment of High Court reported 
in (1974) 87 Mad LW 98.) 

Index Note:— (A) Civil P. C. (1908), 
O. 47, R. 1 — Review of judgment — 'In- 
advertence’ is no ground for review — 
Hence review on ground of ‘inadvertence’ 
for not producing judgment of Division 
Bench, rejected. (X-Ref:— Constitution of 
India, Art. 226). (Para 2) 
Cases Referred: Chronological. Paras 
(1969) W. A. No, 188 of 1967, D/- 15-7- 

1969 (Mad), L. Sivanarayanalal v, Cor- 
poration of Calcutta 2 


Stanislas for R. Thillai 
Petitioner. 


ORDER :— The petitioner prays for 


Villalan, for 


review of the judgment of this court 
made in W. P. 230 of 1971, dated 
28-8-1973. 


2. The ground on which the peti- 
tioner seeks to get the order in question 
reviewed is set out here below. 


“The petitioner further submits that 
due to inadvertence, the respondent in 
the writ petition was not able to produce 
the abovementioned unreported decision 
on the date of hearing of the writ peti- 
tion. The respondent did not urge any- 
thing against any procedural aspect of the 
enquiry. Hence if the decision has been 
placed before this Honourable Court, the 
writ petition should have been dismissed.” 
Admittedly, the judgment of the Divi- 
sion Bench (Veeraswami, C. J. and 
Gokulakrishnan J.) in W. A. 188 of 1967 
(Mad) (L. Sivanarayanalal v, Corpn. of 
Madras, represented by its Commissioner 
and another) has not been brought to my 
notice. The petitioner pleaded ‘inadvert- 
ence’ for his not producing the judgment 
of the Division Bench. I am afraid, under 
Order 47, Rule 1 ‘inadvertence’ is not a 
ground. The judgment of the Division 
Bench was delivered as early as 15-7- 
1969. and it is significant to notice that 
the petitioner was the first respondent in 
that case, The respondent in W. P. 230 
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of 1971 (the. review petitioner) was pos- 
sessed of the knowledge of the existe ace 
of the judgment of the Division Beach 
since 1969. The plea of ‘inadvertence is 
not a ground within the meaning of Order 
47, Rule 1 for reviewing the order of this 
court. Petition dismissed. 
Petizion dismissed. 
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Second Appeal No. 1638 of 1970, D/- 
28-9-1973, against decree of Sub-J., Kan- 
cheepuram in A. S. No. 222 of 1969. 

Index Note:— (A) Civil P. C. (1£08). 
S. 47 — Where a suit for specific per- 
formance of a contract of sale has teen 
decreed, can the executing court while 
executing the decree, direct delivery „of 
possession in absence of specific direc-ion 
to that effect in the decree? Yes, relief 
being incidental to the execution of the 
conveyance in favour of the decree hold- 
er. AIR 1948 Nag 406, Dissented from. 
(X-Ref:— T. P. Act (1882), S. 55 (f). 

(Para 17) 
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Kartik Chandra Pal v. Dibakar .Ba:ta- 
charjee 1A 
AIR 1950 All 415 = 1950 All LJ 296, 

Arjun Singh v; Sahu Maharaj Narain 
13 


AIR 1948 Nag 406 = 1948 Nag LJ 146, 
Brij Mohan Matulal v. Mt. Chandra- 
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S. S. Raiabathar v. N. A. Sayeed (Ismail J.) 
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(1884) ILR 6 All 231 = 1884 All WN 42, 
Muhiuddin Ahmed Khan v. Majlis Rai 
G 


R. Mohan, for Appellant; M, A Satiar 
Sayeed and S. I. Samiulla, for Respon- 
dent. 


JUDGMENT :— The plaintiff in O, S. 


-767 of 1967 on the file of the court of the 


District Munsif, Kancheepurem, who lost 
before, the courts below, is the appellant 
herein. The facts are not in controversy. 
The respondent herein entered into an 
agreement with one Namperumal Naidu 
under Ex. B-1 dated 4-9-1988 for pur- 
chase of the suit property; Namperumal 
Naidu having failed to execute the sale 
deed, the respondent instituted O, S. 41 
of 1959. on the file of the court of the 
District Munsif, Poonamallee, against the 
said Namperumal Naidu for specific per- 
formance of Ex. B-1 agreement. The said 
suit was dismissed by the learned Dis~ 
trict Munsif, as evidenced by Ex. A-8, 
dated 25-3-1960, being a certified copy of 
the decree therein. The respondent took 
up the matter in appeal to the learned 
District Judge, Chingleput and the learn- 
ed District Judge by his judgment and 
decree dated 8-12-1960, reversed the con- 
clusion of the learned Discrict Munsif 
and decreed the suit for specific perform- 
ance instituted by the respondent. Ex. 
A-9 is a certified copy of ithe decree. 
while Ex. B-2 is a certified copy of the 
judgment. The matter was taken up fur- 
ther in appeal to this court by the judg- 
ment-debtor and that appeal was dismiss- 
ed. During the interval. Namperumal 
Naidu sold the suit property to one San- 
thiappa Naicker on 24-9-1959 and from 
the said Santhiappa Naicker, the appel- 
lant herein purchased the property under 
Ex. A-1 dated 4-8-1961. From this, it is 
clear that on the date when Namperu- 
mal Naidu sold the property to Santhi- 
appa Naicker on 24-9-1959, O. S. 41 of 
1959 was pending and subsequently when 
the appellant purchased tke property 
from the said Santhiappa Naicker on 4-8- 
1961, A. S. 153 of 1960 had already been 
disposed of in favour of the respondent 
herein, It was thereafter that the respon- 
dent herein took proceedings for execu- 
tion of the decree passed ir his favour 
in A. S. 153 of 1960 and by way of exe- 
cution he prayed for an orcer for deli- 
very of possession. Such delivery of pos- 
session was ordered by the executing 
court in favour of the respondent and 
the respondent proceeded to take posses- 
sion of the property pursuant to the 
orders of the court. It is at that stage that 
the appellant herein instituted the pre- 
sent suit for a declaration of 
his title to the suit property 
and for an injunction restraining the 
respondent herein from seeking to dis- 
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possess the appellant on the basis of the 
orders passed by the executing court in 
execution of the decree passed in A, S. 
153 of 1960. The case of the appellant 
was that he had purchased the suit pro- 
perty from Santhiappa Naicker without 
knowledge of the suit for specific per- 
formance, that consequently he had ac- 
quired a valid title to the property and 


that therefore he was entitled to remain . 


in possession of the same. He also put 
forward a contention that the executing 
court had no jurisdiction to order deli- 
very of possession in execution of -the 
decree in A. S. 153 of 1960 since the de- 
cree therein did not contain a clause re- 
garding delivery of possession, The courts 
below held that since Santhiappa Naic- 
ker purchased the property during the 
pendency of the suit instituted by the 
respondent herein which ultimately end- 
ed in his favour, the said sale was affect- 
ed by the doctrine of lis pendens and 
that consequently Santhiappa Naicker did 
not acquire title to the property with the 
result the appellant himself. did not ac- 
quire title to the property from Santhi- 
appa Naicker. With regard to the conten- 
tion of the appellant that the executing 
court had no jurisdiction to direct deli- 
very of possession. since the decree in 
the suit for spécific performance institut- 
ed by the respondent did not provide for 
delivery of possession, the courts below 
overruled the same on the ground that 
the direction to deliver possession of the 
property is incidental to a decree for spe- 
cific performance and therefore the exe- 
cuting court had jurisdiction to ~ order 
delivery of possession. It is against these 


judgments’ and decrees that the present 


second appeal has been preferred by the 
plaintiff in the suit, 


2.. Having regard to the admitted 
fact that Santhiappa Naicker purchased 
the property from Namperumal 
during the. pendency of the suit. institut- 
ed by the respondent herein for specific 
performance of the agreement, there can 
be no dispute whatever that the purchase 
by Santhiappa» Naicker -first and there- 
after by the appellant was affected by 
the doctrine of lis pendens and conse- 
quently as the suit instituted by the res- 
pondent was ultimately decreed, the ap- 
pellant had not acquired any title to the 
suit property, with the result that the only 
question that arises for consideration is, 
whether the appellant is entited to any 
injunction restraining . the respondent 
from seeking to take possession of the 
property pursuant to the orders of the 
Court in execution of the decree in A.S. 
153 of 1960. l 

3. Mr. R. Mohan, learned counsel 
for the appellant, placed reliance on 4 
decision of this court as well as that of 
Nagpur High Court . in support of his 


5. S. Rajabathar v. N. A. Sayeed (Ismail J.) 
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contention that in so far as the decree 
passed in favour of the respondent in 
A. S. 153 of 1960 did not provide for de- 
livery of possession. the execution court 
could not go behind that decree and order 
delivery of possession. The decision of 
this court relied on is that of Sankaran 
Nair and Tyabji JJ. in Krishnammal v. 
Soundararaja Iyer. ILR 38 Mad 698 = 
(AIR 1914 Mad 485), In that case, the 
plaintiff had earlier instituted a suit for 
specific performance and obtained a de~ 
cree for: specific performance and a sale 
deed was executed in his favour. There- 
after, he filed-an independent suit for re- 
covery of" possession. The question for 
consideration before the Bench was whe- 


. ther the subsequent suit for. recovery of 


possession was barred under Order II, 
Rule 2, C.P.C. The learned Judges who 
decided the case held that such a suit was 
not barred by Order II, Rule 2, C.P.C. 
Sankaran Nair J. held that at the time 
when the plaintiff brought that suit for 
specific performance. the right to posses- 
sion was: not vested in him; that he would 
acquire that-right only on the execution 
of the deed of conveyance: and that pos- 
session was not merely an incident or 
subsidiary of the sale deed. The learned 
Judge also pointed out that in a suit for 
specific ‘performance the parties to the 
contract alone need be parties. On the 
other hand, Tyabii J. pointed out— 


_ “Assuming (as was argued before us) 
that the agreement gave the right of pos- 
session apart from the right to obtain a 
conveyance, still possession under the 
agreement could only be for the period 
prior to the conveyance, after which the 
purchaser’s title would be completed, and 
he would then be entitled to possession 
not under the agreement, but on the basis 
of his title. The plaintiffs failure to ask 
for possession in the previous suit might 
therefore have been fatal to any claim he 
might have set up in the present case 
under the agreement. If for instance the 
plaintiff had alleged that: he was entitled 
to possession under the agreement at 
some time previous te ‘the conveyance, 
and had claimed in the present suit da- 
mages for being kept out ‘of possession 
from that date, the answer might no 
doubt have been that the plaintiff's right 
to such damages until the date of the 
conveyance were ‘barred: Venkoba v. 
Subbanna, 11 Mad 151) the plaintiff makes 
no such claim. His-claim is on a distinct 
cause of action which had not arisen at 
the time when the first suit was institut- 
ed.” A 

Thus, it will be seen that the learned 
Judges were not considering the question 
as to the jurisdiction of the executing 
court with reference to a decree for spe~ 
cific performance, but they were consi- 
dering the question whether the cause of 
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action for the claim of the plaintiff in 

. the latter suit was based upon the ori- 
ginal agreement or the subsequent con~ 
veyance deed executed in his favour. 


4. The decision of the Nagpur 
High Court referred to and relied on by 
the learned counsel is that of a single 
Judge of that court in Brijmohan Matu- 
lal v. Mt. Chandrabhagabai, AIR 18 
Nag 406, In that case, the learned Judge 
of that Court took the view that the exe- 
'cuting court's jurisdiction is limited to 
the decree itself and that if a decree in 
respect of a particular property. or in respect 
of a particular matter was rightly’ or wrong- 
ly not passed, it could not be executed in 
respect of that property or in respect of taat 
matter. While coming to this conclusion, 
the learned Judge referred to the decision of 
this court referred to already, among others, 
and held that this court had taken the v-ew 
that the two reliefs were distinct. Jn my 
opinion, the judgment of this court in LR 
38 Mad 698 = (AIR 1914 Mad 465), rezer- 
ted to already is no authority for the pro- 
position that when a suit for specific per- 
formance has been decreed, the executing 
court in execution of that decree has no 
right to pass orders with regard to ixcidemtal 
datters such as delivery of possession, in 
a case where the suit for specific percor- 
mance’ was for the enforcement of an agree- 
ment to lease or an agreement to sell an 
immovable property. In view .of the pre- 
ponderant view of the other courts to wkich 
I shall make reference immediately, I am 
unable to agree with the conclusion of the 
learned single Judge of the Nagpur Eigh 
Court in the case referred to already. ` 


5. Before referring to the decistons 
of the other courts, on the point. It will 
be useful to refer to two cecisions of this 
court, though not on the identical point, 


but having a bearing on the question urder - 


-consideration. In Krishnasami v. Sunda-ap- 
payyar, (1895) ILR 18 Mad 415, a Bench 
of this court (Muttusami Ayyar and Eest, 
JJ.) pointed out that “the. cause of accion 
namely, the right to obtain a sale deed and 
possession of the property purchased, con- 
cerns both the defendants and entitles the 
plaintiff to relief against both.” . That azain 
was not a decision dealing with the jurisdic- 
tion of the executing court. | 

6. Another Bench of this court had 
to consider the question of court-fée payable 
on a suit for specific performance which also 


incidentally prayed for recovery of possession , 


in Sundara Ramanujam Naidu v. SivaLnga 
Pillai, ILR 47 Mad 150 = (AIR 1924 Mad 
360), Krishnan, J., in that case held:— .- 
“The relief. by way of giving possesion 
arises from the relief granting the execution 
and delivery of the sale deed, as withost a 
registered sale deed, title cannot be transfer- 
red under the Transfer of Property Act 
where the value is over Rs. 100/-; without 
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the latter relief being granted, the former 
cannot; See Muhiuddin Ahmed Khan v. 
Majlis Rai, (1884) ILR 6 All 231. Never- 
theless both the rights, viz., the first to the 
sale deed and the right to possession spring 
out of the same contract though one neces- 
sarily precedes the other. The delivery of 


possession is a part of the specific perform- 
ance of a contract of sale unless the terms 
thereof show that the vendee was not under 
an obligation to deliver- possession. The 
claim for delivery of possession is as much 
a part of specific performance as the claim 
for the pryment of the price is, when the 
seller brings the suit for specific perform- 


ance.” (Italics are mine) 


7. Venkatasubba Rao, J., who consti- 
tuted the vther member of the Bench ob- 
served: 


“Specific performance does not consist 
merely of the execution of a sale deed. A 
suit to obtain a sale deed is not what is re- 
ferred to in the said section, but it is a 
suit for specific performance of a contract 
of sale. The execution of a conveyance is 
only a part of the specific performance. If 
the vendor agrees to execute a conveyance 
as well as to deliver possession it cannot be 
said that specific performance of the con- 
tract does not comprise both the execution 
of the sale deed and delivery of possession. 
In every contract of sale, unless the contrary 
appears the vendor must.be deemed to im- 
pliedly agree to give possession of the pro- 
perty to the purchaser. In a suit for speci- 
fic performance the purchaser seeks to en- 
force the terms of his contract. The seller 
as much agrees to put the purcha- 
ser in possession as he agrees to execute 
a cocvevance in his favour.” 


Even though the above decision also did not 
dea! with the jurisdiction of the executing 
cour: after a decree for specific performance 
has been passed, still the statement of the 
learned Judges which I have shown in italics 
will clearly show that giving: possession of 
property specifically directed to be sold is 
part and parcel of a decree for specific per- 
formance of an agreement to sell the pro- 
perty. 


8. As I have already pointed out, 
there are several decisions of other courts 
of this country directly supporting the con- 
clusion of the courts below on the point in 
question. The earliest of the decisions is 
that of a Bench of the Patna High Court in 
Deonandan Prasad Singh v. Janaki Singh, AIR 
1920 Pat 89. In that case, the Bench held 
that where the right to possession sprang 
out of the contract for sale, delivery of 
possession would. be included in relief by 
specific performance and generally the sight 
arose coincidentally with the right to the 
execution of the conveyance. In so holding, 
the Bench pointed out that if this court in 
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ILR 38 Mad 698 = (AIR 1914 Mad 465) 
did intend to lay down a contrary view, the 
age ences Court would respectfully venture 
o differ. - 


9. The next decision is that of the 
same. High Court in Atal Behari Acharya v. 
Barada Prasad Banerji, AIR 1931 Pat 179. 
In that case the question actually arose with 
regard to the jurisdiction of the executing 
court with reference to a decree for specific 
performance of a contract of sale. The learn- 
ed Judges have held that incidental ‘to the 
' relief to which a plaintiff is entitled in a 
decree for specific performance: arising . on ‘a: 
contract for sale, the court has a right to 
grant possession of the property; that a cön- 
tract for sale includes not only the execution 
of the necessary document but also pitting 
the vendee in possession of ‘the property; and 
that therefore if there is an omission in the 


plaint or in the decree about possession, the ` 


- executing court is not debarred from grant- 
ing the plaintiff the possession of the pro- 
perty. Unfortunately, while coming to this 
conclusion, the learned Fudges mistook the 
decision of this court in ILR 38 Mad 698 = 
(AIR 1914 Mad 465). I have already refer- 


ted to the fact that that decision was con-- 


cerned only with the bar imposed by Order II 
Rule 2, Civil Procedure Code and was’ not 
concerned with the jurisdiction ‘of the exe- 
cuting court. Erroneously thinking that that 
judgment denied the jurisdiction to the exe- 
cuting court to grant relief of possession, the 
learned Judges of the Patna High Court 
Stated that in so far as that decision held 
that the executing court had no right to deli- 
ver possession to a decree-holder in an ac- 
tion for specific ‘performance, that proposi- 
tion had been expressly dissented from by the 
Patna High ‘Court in AIR 1920 Pat 89 te- 
ferred to already. Thus, it will be seen that 


both the Benches of the Patna High Court - 


in the two decisions referred to above would 


appear to have mistaken -the scope of the ` 


decision of this court in ILR 38 Mad 698 = 
(AIR 1914 Mad 465). Notwithstanding this 
mistake with regard to the scope of the deci- 
sion of this court, the learned Judges of the 


Patna High Court, if I may say so with res-. 


pect, came to the correct conclusion that an 
executing court had jurisdiction to grant or 
order delivery of possession in execution of 
- a decree for specific performance. One of 
the ‘reasons given by the learned Judges is 
that under Section 55 of the Transfer of 
Property Act, one of the implied conditions 
of a contract for sale of immoveable. pro- 
perty is to give, on being so required, the 
buyer or such person as he directs such pos- 
session of ‘the property as its nature admits. 
Consequently, when the executing 
directs delivery of possession after a convey- 
ance has been executed, it is merely com- 
pleting the decree for specific performance 
- by directing the vendor to perform one of 
the obligations which he has undertaken to 
perform and which law imposes on him. 
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_ 10. Mohamed Noor, J., in the above 
decision AIR 1931 Pat 179, observed— 

There is no doubt that the plaintiff’s suit 
was for specific performance: of contract of 
sale. It would have been quite enough for 
him if he would have simply prayed that the 
defendant be directed to specifically perform 
the contract for sale. If that relief was 
granted by the decree everything which was 
necessary for the contract to be specifically 
performed. could have been ordered and en- 
forced in.the execution”. 


‘=. . I.» - The above decision was followed ` 


by ‘another Bench of the. Patna High Court 
in Sri Sri-Janardhan Kishore Lal Singh Deo 
v. Girdhari Lal’ Sunda, AIR 1957 Pat 701. 


12. Thus, the view of the Patna 
High Court has been uniformly to the effect 
that an executing court has jurisdiction to 
crder delivery of possession, while executing 
a decree for specific performance of an 
agreement either to sell an immovable pro- 
perty or to lease an immovable property. 


. 13. The same view has also been 
taken uniformly by the Allahabad High 
Court, A Bench of that High Court in 
Arjun Singh v. Sahu Maharaj Narain, AIR 
1950 All 415 took the view ‘that where in 
a ‘suit for specific performance of a con- 
tract of sale no relief for possession is 
claimed and consequently the decree passed 
in the suit contains no relief for delivery of 
possession, the court executing the decree is 
possession, an order 
directing delivery: of possession béing merely 
incidental to the execution of the deed of 
sale. This Bench, with reference to an argu- 
ment advanced on behalf of the judgment- 
debtor, based on the decision of this Court in 
ILR 38 Mad 698=(AIR 1924 Mad 360), very 
tightly pointed out that in that decision the 
court was not concerned with the question of 
the power.of the executing court to direct 
delivery of possession of property in execut- 
ing a decree for specific performance of sale 
of. that property. The learned. Judges held— 

“What- we have to consider is whether 
it is within the ‚competence of the execution 
court, not only to execute the deed of sale, 
but also -to deliver possession of the pro- 
perty; in: pursuance of the decree for specific 
performance of a’ contract for sale. There 
can be no doubt that if a person sues an- 
other for specific performance of an agree- 
ment to sell, and subsequently on the basis 
of the same agreement, sues for possession, 
the second suit would be barred by Order 2, 
Rule 2, but if the subsequent suit is based 


‘on the. cause of action flowing from the con- 


veyance obtained in pursuance of the decree 
in the first suit, it will not be barred. by 
Order 2, Rule 2, as the cause of action for 
the second suit is quite distinct. ` 
Order 21, Rule 32 (5), Civil Procedure 
Code clearly provides that in case a decree 
for the specific performance of a contract 
for sale is mot obeyed the court may direct 
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that the act required to be done under the 
decree may be done so far as practicable by 
the decree-holder or some other person ap- 
pointed by the court at the cost of the judg- 
ment-debtor. The nature. of the relief grent- 
ed by the décree in a suit for specific per- 
formance of a contract for sale is such that 
everything which is necessary for the contract 
to be specifically performed should be teld 
to be comprised in it. A contract for zale 
includes not only the execution of the sale 
deed as required by the Transfer of Property 
Act, but also putting the vendee in poses- 
sion of the property sold. As soon as the 
deed of conveyance is executed, the title to 
the property in question vests in the ven-ee. 
The delivery of possession by the execu‘ion 
court, therefore, appears to be: some thing 
incidental to the right of the decree-ho der 
to have the contract specifically performed. 
The deed of conveyance is itself executed by 
the execution court. An order directing celi- 
very of possession to the vendee is merely 
incidental to the execution of the deed of 
sale”, 


14, The same view was reiterated by 
another Bench of that court in Pt. Balnu- 
kund v. Veerchand, AIR 1954 All 643. In 
that case, the Bench went a step further and 
held that where a decree for specific per- 
formance of a contract. of sale is silent as 
to the relief of delivery of possession, even 
though claimed in the suit, the executing 
court is still competent to deliver possession. 
The learned Judges have pointed out thet it 
is not necessary in a suit for specific ser- 
formance either to separately claim posses- 
sion or for the Court to pass ‘a decree for 
possession and that a decree for specific ser- 
formance of a contract includes everything 
incidental to be done by one party or an- 
other to complete the sale transaction, the 
tights and obligations of the parties in such 
a matter being indicated by Section 5£ of 
the Transfer of. Property Act. According 
to the learned Judges— 

“The decree for specific performance, 

which provides that the property shall be 
sold to the plaintiff by the defendants and 
the sale deed shall be executed within a cer- 
tain time, failing which the court will have 
the sale deed executed by a person nominat- 
ed by it, implies that delivery of possesion 
shall be given in accordance with the psovi- 
sions of Section 55 (1) (f) of the Transfer of 
Property Act. Delivery cf possession is a 
necessary ingredient and part of transfer of 
ownership.” . 
The same is the view of the Calcutta High 
Court also. In Kartik Chandra Pal v. Ciba- 
kar Bhattacharjee, AIR 1952 Cal 362, a 
Bench of that High Court held— 

“It is incontestable that in a suit for 
specific performance of contract for the sale 
of land it is open to the plaintiff to joia in 
the same suit two prayers, one for the exe- 
cution of the deed of transfer and ancther 
for recovery of possession of the land in 
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question. ......... The right to recover posses- 
sion springs out of the contract which is 
being specifically enforced and not on the 
narrower view expressed in some of the cases 
that it was only as a result of the execution 
and completion of the conveyance that such 
a right arises. ......... The usual form of a 
decree in a suit for specific performance is 
that the agreement is referred to be- speci- 
fically performed and carried into execution 
with a further provision about the details of 
the steps to be taken by the parties. The 
most important part of the decree is that 
portion where the court directs the contract 
to be specifically performed. The details 
which follow do not in any way limit the 
jurisdiction of the executing court to the par- 
ticular steps which are mentioned in the dec- 
ree but all stich other steps which ought to 
be taken for giving full effect to the decree 
for specific performance are not only within 
the competence of the court but the court is 
bound to assist the party to that extent. ...... 
By the decree for specific performance the 
court sets out what it finds to be the real 
contract between the parties and declares 
that such a contract exists and it is for the 
executing court to do the rest.” 


15. The same view was reiterated by 
another Bench of that court in Subodh 
Kumar Banerjee v. Hirmani Dasi, ATR 1955 
Cal 267. The learned Judges held— 


“Thus unless there is a contract to the 
contrary, giving delivery of possession to the 
buyer by the seller is an incident of a con- 
tract for sale and when there is a decree 
directing the contract to be specifically per- 
formed it includes a direction upon the 
vendor to give delivery of possession to the 
purchasers.” ` 


The same view was taken by the High Court 
of Madhya Pradesh in Dadulal Hanuman- 
Tala v. Deo Kunwar Bai, AIR 1963 Madh 
Pra 86. The learned Judge held in that case— 


“Under Section 55 of the Transfer of 
Property Act the rights and liabilities of 
buyer and seller, in the absence of a con- 
tract to the contrary, have been enumerated 
and, as the contract in question (Ex. P-1) is 
silent and there being nothing to the con- 
trary as to the delivery of possession, it has 
to be held that the vendor-defendants had 
contracted with the plaintiff-vendee to deliver 
possession to him over the property after 
execution of the sale deed in his favour. 
Jt was a part of the entire contract and had 
come into existence simultaneously with that 
part under which the sale deed was to be 
executed. The result, therefore, was that 
when the plaintiff went to the court claiming 
specific performance of the contract (Ex. P-1) 
and was declared to be so entitled, the defen- 
dant-judgment-debtors would be deemed to 
have been held also correspondingly liable 
not only to covey the property but also to 
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place the plaintiff-decree-holder in possession 
thereof on being so required by him.” 


16. The learned Judge has further 
pointed out that when the judgment-debtor 
Tefuses to execute the conveyance and the 
court executes the conveyance, the court is 
substituted -for the judgment-debtor and by 
virtue of that substitution, the court is en- 
titled to direct the judgment-debtor to put the 
decrec-holder in possession of the property. 
The learned Judge went on to state: . 


“Since under the Transfer of Property 
Act the right to ask for possession and right 
to obtain the same is implicit in the contract 
to transfer the preperty then the decree-hol- 
der automatically gets that right to demand 
possession from the party conveying the pro- 
perty and that party in such a situation be- 
ing only the court, which had réplaced the 
judgment-debtor and which had to act, there- 
fore, on his behalf as his statutory agent, it 
necessarily became liable to perform that 
part of the contract relating to delivery of 
possession also. What the court did was 
nothing but obeying the decree recognising 
the contract including performance of such 
further acts and things as would be found 
requisite to give full effect to the same.” 


17. No other decision of any court 
bearing on this point was brought to my 
notice. As I have pointed out already, there 
is no decision of this court holding that 
‘ where a suit for specific performance of a 
contract for sale has been decreed by a 
court, the executing court, while executing 
the decree, has no jurisdiction to direct deli- 
very of possession incidental to the execu- 
tion of the conveyance in favour of: the 
decree-holder. On the other hand, as I have 
pointed out already, excepting the Nagpur 
High Court, in the solitary decision referred 
to above, all the other High Courts have 
taken the view that the executing court has 
jurisdiction to grant the relief of posession 
as incidental to the execution of the decree 
for specific performance of a contract for 
sale, and I prefer to follow these decisions. 


18. Under these circumstances, I am 
clearly of the opinion that the conclusion of 
the courts below is correct and the second 
appeal fails and is dismissed. 
be no order as to costs. No leave. 

Appeal dismissed. 
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Index Note: — (A) Hinde Law — 
Joint family — Business standing in the name 
of a member if joint family business. 

Brief Note: — (A) There is no pre- 
sumption in Hindu Law that a business stand- 
ing in the name of member of a Hindu fami- 
ly is joint family business even when that 
member is the manazer or the father, and that 
unless it could be shown that the business in 
the hands of the coparcener grew up with 
the assistance of the ‘joint family or the 
joint family funds the business ‘remains sepa- 
rate. AIR 1968 SC 1276, Followed. 

f (Para 6) 


Index Note: — (B) Hindu Law — Joint 
family — Self-acquisition — Existence of an- 
cestral property, when'can make acquisition 
joint family property. p 

Brief Note: — (B) Mere existence of 
ancestral property is not enough to conclude 
that the business carried on by a member 
was joint family business. There must be 
proof that the ancestral property was suffi- 
cient and productive enough and the income 
from the property was utilised for the pur- 
pose of the business. AIR 1954 SC 379, Fol- 
lowed. Case law discussed. (Para 12) 
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Narayana Raju v. Chamaraju 6 
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‘Shivram ; 11 
(1906) ILR 29 Mad 437 = 16 Mad LJ 178, 
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v. Sri Rajah Rangayya Appa Row ` 12 
T. R. Ramachandran and T. R. Rajago- 
palan, for Appellant, V. Sridaran and G. G. 
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V: RAMASWAMI, J.-— One Panju 
Sastrigal of Pavattakudi village, Nannilam 
taluk, had two sons by name Ramaswami 


and Sambamoorthy, the first plaintiff here- 
in, Sambamoorthy was adopted by one 
Ananthanarayana Iyer in or about the year 
1890. Subsequent to the adoption, Samba- 
moorthy was married to one Ponnammal. 
Sambamoorthy had a son MHalasyam and 
daughter Laxmi, the second plaintiff in the 
suit. Halasyam died on 3-7-1961 and the 
first defendant is his widow. Defendants 2 
to 5 in the suit ‘are the tenants in possession 
of the suit properties. Pending the suit the 
first plaintiff Sambemoorthy died on 13-7- 
1962 and’ his daughter, the second’ plaintiff 
was brought on recard as his legal represen- 
tative. 
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2. The ‘plaint A schedule properties 
are pannai lands of 
‘24-1/3 cents. Schedules B to B-3 are lands 
under tenancy with. defendants 2 to 5 and 
measure an extent of 7 acres 58-2/3 cents. 
The B schedule are two houses in Pavatta- 
kudi village and the C schedule relates to 
moveables and cattle. The A schedule pamnai 
lands were in possession and -cultivation of 
the first plaintiff’s son Halasyam till his ceath 
on 3-7-1961, and thereafter continued to be 
in possession of the first defendant. Tke D 
schedule houses are also in possession oi the 
first defendant. After the adoption sometime 
between 1896 and 1902 Sambamoorthy left 
the village for Madras. Hə was doing sweet- 
meat sales business originally as an assistant, 
then as a partner with one Subramania lyer 
and later he purchased the partnership busi- 
ness itself and became its sole propr:etor. 
Out of the earnings from this business the 
first plaintiff purchased the suit properties 
and a number of other items of properties; 
some items had been disposed of by him and 
an extent of 4 acres 28 cents of nanja land 
apart from the suit properties were also stated 
to be in the possession of the first plaintiff 
through his tenants. He had also purchased 
a house in Mayavaram which was in his oc- 
cupation till his death. After his death the 
second plaintiff got into possession of these 
4 acres 28 cents and the house in Mavava- 
ram. : ` 

3. It is the case of Sambamoorthy 
that the suit properties and others are his self- 
acquired properties, that he did not get any 
immovable properties or czsh or any other 
property either from his natural father cr his 
adoptive father or from anybody else, that 
he saved substantially when he was assisting 
in various sweetmeat stalls and that with 
that money he became a partner with Surra- 
mania Iyer. With the earnings from that 
business he was able to purchase the other 
partner’s share and became the sole proprie- 
tor of the business. All tne suit properties 
were acquired out of the income fror. this 
sweetmeat business during the perioc be- 
tween 1910 and 1925 when the plaintiffs son 
Halasyam was just a minor he having been 
born only in 1910. By his last will and 
testament dated 27-8-1961, Sambamcorthy 
had bequathed all his properties to his 
daughter, the second plaintiff after the death 
of his son Halasyam. On these allegations he 
had filed the suit for possession of the suit 
immovable and movable properties ani for 
mesne profits. 


4. In the written statement filed by 
the defendant she contended that the adop- 
tive father had considerable immovable 
properties and cash and the adoption itself 
was made with a view to secure these pro- 
perties. There were also ancestral properties 
belonging to the natural father in which 
Sambamoorthy was also given a share. The 
first plaintiff while young ‘invested his ances- 
tral funds and became a partner in a sweet- 
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meat shop run at Madras and a little later 
purchased the other share in the partnership 
also with the ancestral funds. With the in- 
come from the business the suit properties 
were purchased and that the plaint schedule 
properties and the house in Mayavaram and 
the 4 acres 28 cents which are in possession 
of the second plaintiff are all joint family 
properties in -which Halasyam, the husband 
of the first defendant had an equal share. 


` She further pleaded that the plaint schedule 


properties were allotted to Halasyam even 
during his lifetime at a tentative partition.and, 
division and it is only in pursuance of that 
partition Halasyam was put in possession of 
the plaint schedule properties. She further 
pleaded that the will alleged to have been 
executed by the first plaintiff was neither true 
nor valid in law, that it was executed under 
undue influence and coercion of the 
second plaintiff and her husband. In fine 
she asked for a decree for partition of the 
plaint schedule and other properties set out 
in the written statement if it were to be found 
that the tentative partition is not -acceptable. 


5. Though the learned Subordinate 
Judge found that Sambamoorthy did not in- 
herit any properties from his adoptive father 
and the properties which he got from his 
natural father and mother cannot be con- 
sidered to be ancestral property in his hands, 
for reasons which are not clear, he gave a 
finding that the suit properties are the joint 
family properties of Sambamoorthy and his 
son Halasyam. On the quéstion of tentative 
partition he found against the defendants. He 
also found that though the will was true it 
was invalid and inoperative so far as the 
share of Halasyam was concerned and that - 
the second plaintiff could derive title only in 
respect of a half share in the suit properties. 
In the result, he held that the second plain- 
tiff was not entitled for recovery of posses- 
sion of the entire suit properties but that she 
was entitled for partition and separate pos- 
session of the half share of the first plain- 
tiff. Mesne profits were directed to be decid- 
ed in the final decree proceedings. The 
plaintiff has preferred this appeal. 


6. The first question that arises for 
consideration in this appeal is whether the 
sweetmeat business was founded by Samba- 
moorthy with the ancestral or joint family 
funds so as to make the acquisition 
of the properties out of the profits from that 
business as joint family properties. It is now 
well-settled that there is no presumption in 
Hindu law that a business standing in the 
name of a member of a Hindu family is 
joint family busines even when that member 
is the manager or the father, and that unless 
it could be shown that the business in the 
hands of the coparcener grew up with the 
assistance of the joint family or the joint 
family funds the business remains separate — 
Vide Narayana Raju v. Chamraju, AIR 1968 
SC 1276. 
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7.: It is the case of the appellant that 
Sambamoorthy did not get any properties 
of the natural family and that his adoptive 
father also had no properties; it-is only with 
the small savings he made when he was serv- 
ing as assistant in various sweetmeat shops 


that he had established the business and that . 


therefore the business was not a joint family 
business. There was a. dispute as to whether 
the adoption of Sambamoorthy was in the 
year 1890 or subsequent to 1896. This point 
would be considered at a later stage in- this 
judgment. 


8 It is in the evidence of D. Ws, 1 
and 3 that sometime ‘prior to 1886 Anan- 


thanarayana Iyer, the” adoptive father was, 
the village - 


owning 15 mahs of and “in 
Pavattakudi. Out of that he sold on 8-8- 
1886 under Ex. A.84,.10 mahs and 50 kulis 
of land. By another document Ex. B.S dated 
11-6-1889, he sold an extent of 8 mahs and 
40 kulis to Sambamoorthy himself, who was 
then not adopted by him. The total extent 


thus sold under Ex. A.84 and B.5 exceeds. 


18 mahs, while the evidence of the defend- 
ants was that he was owning only 15 mahs 
of land. It might be that subsequent to 
Ex. A.84 and before Ex. B.5, Sambamoorthy 
had acquired certain lands. We have no evi- 
dence to show that apart from the properties 
dealt with in these two documents Anantha- 
narayana Iyer was in possession of any other 
properties. ; . 

9. - The learned counsel for the res- 
pondents contended that if Ananthanarayana 
Iyer did hot have any properties at the time 
of the adoption it is ‘improbable that he 
would have adopted Sambamoorthy or that 
_ the natural father would have agreed to. give 
him in adoption ‘especially when there is evi- 
dence to show that the natural family had 
certain ancestral properties of its own. It 
is true that very often especially in certain 
communities adoption is resorted to more 
with secular motives. It need not always be 
so. The religious ‘considerations are so 
strong they could outweigh any mercenary 
interest in such cases. Further we have the 
evidence in this case that in spite of the adop- 
tion Sambamoorthy was’ given a half share 
in the properties. of the natural family and 
the other half being allotted to his natural 
brother. Therefore, in the absence of any 
evidence to show that the adoptive father had 
any property movable or immovable at the 
time of adoption: we cannot assume that he 
had any properties. As already stated, there 
is no evidence to show that the adoptive 
father was having any property other 
than those which he had disposed of under 
Exs. A.84 and ,B.5. We-therefore confirm 
the finding of the Court below that Samba- 
moorthy did not.get any property from the 
adoptive family. ` ’ 

10. - It is seen from Ex. B-4 dated 
20-5-1896 which is a lease deed executed 
by Ramaswami, Sambamoorthy and ` their 
mother Krishnammal that the natural family 
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was at least in possession -of 6 acres and 7 
cents of land on that date. The rent payable 
under that document was 90 kalams of paddy.- 
Ramaswami and Sambamoorthy had also ad- 
vanced a-sum of Rs. 1,000/- on a mortgage 
under Ex. B.6 dated 2-1-1902. On 16-6- 
1902, Sambamoorthy and Ramaswami execut- 
ed two. documents—one of them Ex.-A.4 by 
which Ramaswami assigned his half share in 
the mortgage right in favour of Samba- 
Moorthy and under the other document (Ex. 
B.7) Sambamoorthy assigned his half share in 
immovable properties measuring 6 acrés 7 
cents above referred to in favour of Rama- 
swami. Thus Sambamoorthy became entitled 
to the entire mortgage sum of Rs. 1,000/- due 
under Ex. B.6 mortgage and Ramaswami be- 
came full owner of the immovable properties. 
The question for consideration is whether the 
sum of Rs. 1,000/- due under the mortgage 
bond’ is ancestral property in the hands of 
Sambamoorthy. It is the contention of the 
learned counsel for the: appellant that after 
the adoption the adopted son loses all the 
tights in. the natural family and becomes a 
member of the adoptive family, and that any 
property inherited or obtained from the natu- 
tal family would not be ancestral property in 
his hands because it is not property got from 
his father. On the other hand, the learned 
counsel for the respondents submitted that the 
Tecitals in Ex. B.7 show that what he con- 
veyed under that document to his brother 
Ramaswami was his share in the properties 
of the natural family and that when. ‘once 
he got the property as per his share in the 
natural family whether the inheritance was 
prior or subsequent to the adoption the pro- 
perty is ancestral in his hands. In support 
of this contention the learned ‘counsel, for 
the respondents relied on certain. decisions 
which may now be noticed. i 


i1. . In Mahabaleshwar Narayan v. 
Subramania Shivram, ILR 47 Bom 542 = 
{AIR 1923 Bom 297) it was held that a share 
coming to'a Hindu on partition belongs ab- 
solutely to him and on his being adopted 
such a share does not become divested. This 
decision was followed in’ Bahinabai v. Kisan- 
Jal, AIR 1950 Bom 47. To the same effect 
is the decision in Shyama Charan v. Sri- 
charan, AIR 1929 Cal 337. i 


12. But it should be seen that even 
in the case of the sole surviving coparcener 
it was'held by this Court in Sri Rajah 
Venkatanarasimha Appa Rao v. Sri Raja _ 
Rangayya Appa Row, (1906) ILR 29 Mad 
437, that an adoption into another family of 
the only surviving member of a joint family 
in whom the family estate has vested solely 
and absolutely does not in law operate to 
divest him of all his rights in such estate. 
All these cases related to acquisition of pro- 
perties of the joint family prior to the adop- 
tion but having regard to the fact that by 
an adoption into some other family the ad- 
opted person completely -loses all his rights 
in the natural family, any property which he 
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gets from his natural family subsequent to the 
adoption could not be treated to be the an- 
cestral property in his hands. On adoption 
the person to whom he is adopted becomes 
the adoptive father and orly properties in- 
herited from him thereafter could be caled 
ancestral properties and any property got 
by him from his natural family will be in 
the nature of a gift from his natural family 
and not ancestral in his hands. It seems to 
be strange that a property. inherited by him 
before adoption should continue in his haads 
even after adoption as ancestral property but 
if he had got the same property from his 
natural father after the . adoption it cculd 
not be considered to be ancestral property. 
But Jaw does not always run on logical lines. 
The question therefore arises as to when the 
adoption took place and whether Sambamcor- 
thy was given a share in the natural family 
before adoption or after adoption. It is sen 
from Exs. B.4.-and B.6 that the adopfion 
could not have been before 1896 and it was 
sometime between 1896 and 1902. In Ex. B.4 
dated 20-5-1896 which is a lezse deed execut- 
ed by Ramaswami, Sambamoorthy and their 
mother Krishnammal, Sambamoorthy is desc- 
ribed as the son of Panju Sestrigal and not 
as adopted son of Anantanarayana Iyer. It 
is only in Ex. B.6 of the year 1902, we find 
that he is described as the adopted son of 
Anantanarayana Iyer. It could therefore fair- 
ly be inferred that the adoption was some- 
time after Ex. B.4 dated 20-5-1896. Even 
by the time of Ex. B-4, the father of Samba- 
moorthy was dead and both Ramaswami and 
Sambamoorthy were described as the owrers 
of the property. While conveying his skare 
under Ex. B.7 dated 16-6-1902 Sambamoorthy 
described his right in the property as his half 
share and specific portion is described in the 
document as the property belonging to the 
assignor with specific boundaries. One of the 
boundaries is recited as the share belonging 
to the assignee. We could therefore sazely 
infer that he had already obtained a specific 
portion even prior to his adoption. Siace 
the mortgage right in the sum of Rs. 1,000/- 
was given in consideration .of his assigning a 
share in the immovable properties that amount 
would be considered to be ancestral prope-ty. 
But mere existence of ancestral property is 
also not enough to conclude that the busiress 
carried on by Sambamoorthy was joint fami- 
ly business. There must be proof that the 
ancestral property was sufficient and produc- 
tive enough and the income from the pro- 
perty was utilised for the purpose of the 
business Vide Srinivas Krishna Rao v. Nera- 
yana Devji, ATR 1954 SC 379, Sandamam 
Pillai v. Somasundara Chettiar, 1937-1 Mad 
LJ 364 = (AIR 1937 Mad 436) & Narayana- 
swami v. Ratnasabapathi, 1937-2 Mad LJ 306 
= (AIR 1938 Mad 136). 

13. We have the evidence in this case 


that even prior to 16-6-1902, the date on 


which the assignment of the mortgage was 
. executed in favour of Sambamoorthy, the sid 
Sambamoorthy had left for Madras and was 


Surendra Overszas v. Union of India 


Mad. 297 


doing business. The assignee Sambamoorthy 
is described in this document as living in 
Madras and as having come down to the 
village from Madras for the purpose of hav- 
ing the assignment. The evidence in this case 
shows that the mortgage was discharged only 
sometime in the year 1907. Even by that — 
time Sambamoorthy had: become a partner in 
the business with one Subramania Iyer. There- 
fore no part of the income could have been 
utilised for the purpose of the business. We 
therefore hold that the sweetmeat. business 
conducted by Sambamoorthy was not the 
joint. family properties. 


14 As already stated there is no dis- 
pute that the suit properties were acquired 
only from and out of the income from the 
sweetmeat business. Jt follows that the 
properties were the self-acquired properties of 
Sambamoorthy and the’ disposition by will in 
favour of the second plaintiff is valid. In 
view of this finding, no other point arises for 
consideration. ‘ ` : 

15. In the result, this appeal-is allow- 
ed, the judgment and decree of the Court 
below are set aside and the suit is decreed as 
prayed for. But having regard to the rela- 
tionship of the parties and the circumstances 
in this case, there will be no order as’ to 
costs. i 

Appeal allowed. 
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. Surendra Overseas Ltd., 
Union of India,. Respondent. 


Appeal No. 330 of 1968, D/- 8-1-1974, 
against decree of City Civil Court, Madras in 
O. S. No. 3323 of 1964. 


Index Note :— (A) Madras Port Trust 
Act (2 of 1905), Ss. 39, 40 — Delivery of 
Cargo to Port Trust Authorities is not geli- 
very to. consignee — Delivery short-landed 
and damaged — Whether consignee entitled 
to claim for short-landing and damages. 


Brief Note :— (A) There was no physi- 
cal delivery of the cargo. to the consignee 
when it was discharged at the quay. It was 
only the Port Trust which took the delivery 
of the same. The short landing and the 
damage was discovered as a result of a 
survey. It was at that stage that the con- 
signee obtained possession of the cargo. When 
the consignee received the cargo there was 
a short landing and damage to the goods, so 
the consignee is entitled for claim as to short- 
landing and damages. (1963) Supp 2 SCR 
915, Rel. on. (Para 7) 


Cases Referred : Parés 


Appellant v. 


‘Chrenological 


(1963) Supp 2 SCR 915, Trustees of the Port 


of Madras v. Md. Rowther and Co. 7 
GR/GR/C867/74/SVM 
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King and Partridge, for Appellant; Cen- 
tral Govt. Standing Counsel, for Respondent. 


RAMAPRASADA RAO, J. :— The Chief 
Controller of Chartering, Government of India 
chartered the vessel ‘A. (P. J. Aruna’, owned 
. by the defendants, and entered into a charter 
party on 16-8-1963: under .Ex. B.1. 
charter was intended for the carriage of cer- 
tain consignments of urea together with ‘a 
‘certain quantity of empty ‘gunny bags from 
Venice—porto Merghera to a port in West 
coast or East coast in India. The bills of 
lading evidencing the :loading of: the cargo 

are Exs. A.l and A.2, which in turn incor- 
porated the material terms contained. in the 
charter party. Exs. A.10 and A.11 are..the 
certificates of. weight issued at the port of 
shipment, whilst Exs.. A.12 and A.13 are the 
certificates of: origin relating to the goods. 
Ex. A.14 is thé invoice issued by the seller. 
The invoice discloses,the shipment of two con- 
signments of urea, in all, 1,31,140 bags, for 
carriage to Madras and also 1312 empty bags 
along with it. Ex. A.15 is the’ certificate of 
inspection given by the High’ Commissioner 
of India at the port of shipment. The ship 
arrived at Madras on 10-10-1963 and comi- 
menced discharging of the cargo on 11-10- 
1963 and completed the same on ‘14-10- 
1963. The plaintiff’s case is that out of the 
consignment: of urea so loaded.and as evi- 
-denced by the invoice as .above,. there was a 
short-landing of 370 bags of urea content. 
The vessel also discharged 1340 bags of urea 
slack or torn or cut and 130 bags of -ship 
sweepings. It appears that. the ship’s manifest 
under Exs. B2 and B3, also noticed such a 
situation. At or about the time of discharge, 
there was what ‘is known as.hatch survey,- but 
without notice to the plaintiff. This is seen 
from Ex. B.S. This hatch survey was under- 
taken by, the vessel on its own responsibility 
when it was . lying in No. 2 West Quay, 
Madras Harbour. It is common ground that 
- this survey was: not undertaken in the pre- 
sence of the plaintiff or any one on their 
behalf. On the basis of the said hatch survey, 
the Master of the ship issued what is known 
as the Master’s certificate of discharge of the 
cargo under Ex. B.11. As per the custom 
availing at the Port of Madras, the cargo 
which was so discharged and hatch surveyed, 
was handed over to the Port Trust Autho- 
rities, who took delivery of the same from 
the Quay, apparently as the agents of the 
ship. Till this stage, it is common ground 
that there was no physical delivery of the 
cargo to the plaintiff as the consignee. After 
the Port Trust so took delivery of the cargo, 
as is usual, the plaintiff under Ex. B.4 re- 
quested their clearing agents, the South India 
Corporation (Agencies) Pvt. Ltd. to effect 
clearance after getting the usual certificate 
from the Port Trust Authorities. The Port 
Trust under Ex. A.3 gave what is popularly 
known as the B certificate, which is a short 
landing certificate, after making due enquiries 
as regards the quantum of the discharged 
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cargo. Under Ex. A.3, the short landing’ of 
370 bags as claimed by the plaintiff and also 
1340 urea slack or torn or cut bags and 130 
bags of ship sweepings. were noticed. At this 
Stage, it is proper to note that ‘the short- 
landing as disclosed in the B certificate was 
corroborated by the ship’s out-turn statement 


‘Ex. A.32. That also discloses the short land: 


ing of the abovesaid 370 bags of urea etc. 
Even the tally sheets -Ex. A.44 of the Port 
Trust Authorities, .who effected the discharge, 
would also. confirm such shortage. As a 
matter of fact, a survey at the instance of the 
plaintiff consequent’ upon ‘the issue of the 
short. landing certificate under Ex. A.3 was. 
held on 17th and 18th of October 1963 and 
from -Ex. A-4 which is the certificate which 
followed such survey it is seen that 1340 
bags of urea were slack and torn and their 
weight was lesser than the invoice weight 
and that there were ship sweepings of 130 
bags which were also naturally lesser in 
weight than the avowed quantity as per’ the 
invoice. ` This is besides the shortage of 370 
bags ‘of urea as already noted. ` 

‘2. It was in these circumstances that 
the plaintiff came to court seeking for the 
value of the goods so short landed as also 
for the value of the goods damaged. The 
defendants in their written statement relied 
upon the charter party and in particular 
clause 4 therein, and pleaded that the cargo 
was duly delivered to the consigneé as soon 
as it was discharged at the West Quay, that 
delivery .of the goods to the Port Trust would 
imply delivery to the consignee and that, 
in view. of the hatch survey held in the pre- 
sence of the Master as evidenced by Exs. B-1 
and B-11, they were not in any way -res- 
ponsible either for the shortage or the 
damage to the cargo. -One'‘other contention 
was raised by the defendants. They would 
attribute the damage to the. cargo to the 
faulty and negligent stevedoring by the per- 
sons engaged by the plaintiff in the course 
of the discharge of the cargo from the’ vessel. 
Lastly they would state that they had per- 
formed their part of the contract of affreight- 
ment and they were. therefore absolved from 
liability. = 

3. The learned City Civil Judge fram- 
ed the following . issues for trial : i 

1. Whether the alleged short delivery of 
370 bags of urea is true? - 

' 2. Whether the alleged shortage of 7088 
metric tons of urea is true? . 

3. Whether the entite cargo was landed 
as contended by the defendants? : 

- 4, Whether the defendants are liable to 
compensate for the shortage under the con- 
tract of carriage? ` : 

5. Whether the defendants or the agents 
were negligent in taking: care of the cargo 
as alleged? 

6. Whether the suit is bad for want of 
notice from’ the plaintiff within three days 
from the date of removal of the goods? 
.- 7. To what damages if any is the plain- 
tiff entitled? . 
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8. To what relief if any is the plaintiff 
entitled? 
On issues 1 to 8, after considering the decu- 
mentary evidence, he came to the conclusion 
that Ex. A.3, the short landing certifizate 
issued by the Port Trust, which was ccrro- 
borated duly by its own outturn statement as 
also the tally sheets under Exs. A.32, 42. 43 
and 44, were proof enough to accept the 
plaintiff's claim as ‘to short-landing and 
damages. He also negatived the defendants 
plea that there was negligence on the part of 
the plaintiff or their representatives, when the 
cargo was discharged from the hatches, as 
according to him, the labour engaged a: oF. 
about the time when the cargo was discharged 
at the West Quay was labour providec by 
the Madras Dock Labour Board and the 
plaintiff was not in any way responsible for 
any alleged mishandling of the cargo 
by the labour force so provided and 
the plaintiff had no control over such 
labour when the discharge. was made 
of the cargo from the hatches. In the result, 
he decreed the suit: the defendants have come 
up in appeal. x 

4. The main contention of Mr. Duleep 
Singh, the learned counsel for the appelants 
is that Exs. B-1, B-5 & B-11 are primary Cocu- 
ments, which disclose a normal discharge ‘of 
the cargo, and , that in. any event, under 
Ex. B.1, it should be deemed that the deli- 
very of the cargo was to the consignee when 
it was discharged at the.West Quay, though 
physically it was handed over to the Port 
Trust Authorities. In the main, his comten- 
tion is that the delivery of the cargo to the 
Port Trust should be deemed and accepted 
to be delivery to the consignee, and, if .so 
accepted, Ex. B-1 and in particular clavse 4 
therein, exonerates the defendants from all 
supervening liability either in the matter of 
the shortage of the goods, or in respect of 
the damage to them in the course of the 
implementation -or working out of the con- 
tract of affreightment. 


5. We may. at once refer to clavse 4° 


of the charter party Ex. BI, which rums as 
follows— te 


“A declaration by the Master or Chief 
Officer that all cargo shipped has been deli- 
vered to the receivers shall be, and: shail be 
accepted as, conclusive evidence of that fact, 
unless the receivers shall before the, com- 
mencement of the discharge give to the Mas- 
ter notice in writing of their intention to 
tally the cargo, and unless such tally is in fact 
taken at the vessel’s thatchways......... ” 
Strong reliance is placed upon the text of 
this clause by the learned counsel for the 
appellants. He also relies upon the batch 
survey held at the instance of the Master of 
the vessel, who ultimately gave Ex. B-11 his 
certificate of discharge. But it ought nct to 
be forgotten that the said hatch survey was 
held by the vessel or its agents or off€cers 
without notice to the plaintiff. This is a 
self-serving activity the result of which zan- 


Surendra Overseas v. Union of India (R. Rao J.) 


. dence with which he was confronted. 


[Prs. 3-5] Mad. 299 


not prejudice the party who has neither been 
called to be present at the time of such sur- 
vey nor has any information been given to 
such a person who is likely to be affected 
thereby. It is not the case of the appellants 
that any such attempt was made fo invite the 
attention of the plaintiff to be present at the 
time of such survey. We’ are, therefore, of 
the view that Ex. B.5, which is the report on 
such a hatch survey, is a self-serving docu- 
ment, which cannot be projected by the ap- 
pellants to serve their own case. Regarding 
the certificate issued by the Master, it is nei- 
ther corroborated by the ship's manifest or 
the tally sheets. As a matter of fact, the 
manifest as well as the tally sheets do sup- 
port the short landing certificate issued by 
the Port Trust after due survey in the pre- 
sence of the vessel’s represéntatives. Ex. A.4 
is the survey report and Ex. A.3 ‘is the short- 
landing certificate issued by- the Port Trust 
authorities. This is a certificate issued by 
a public body which obviously takes care of 
the cargo discharged from various ships 
coming from international borders. Nothing 
has ‘been said as against Ex. A.3, nor any 
averment made either in the trial Court or 
before us against the method adopted by the 
surveyors when they effected the survey. 
Reading the documents Exs. A.2 and B.3 
which are the ship’s manifest and comparing 
the same with Ex. A.3 which is the short- 
landing certificate, the position is clear that 
the entire cargo has not been Janded. That 
there has been short-landing cannot be dis- 
puted as it was physically established at the 
time of the survey under Ex. A.4. The only 
document put as against Ex. A.3 is Ex. B.5, 
read with Ex. B.11, the certificate of the 
Master. We have already characterised Exs. 
B.5 and B.11 as self-serving documents. Exs. 
A.3, B.2 & B.3 stand alone by themselves as 
documents on which reliance could be plac- 
ed by a Court of law to accept that there 
was a short landing of cargo and that the 
cargo was also equally damaged as indicated 
in Ex. A4. In fact, Mr. Duleep Singh did 
not seriously contend that there was no such 
short landing or damage to the cargo, in 
view of the abundance of documentary evi- 
He 
would however hesitantly contend that as the 
discharge was by labour force which negli- 
gently handled the cargo when it was lifted 
from the hatches’ at West Quay, the ship 
was not responsible for the same. There is 
a fallacy in this argument. The Master is 
responsible vicariously for the acts of his 
servants provided there is an admitted rela- 
tionship of Master and servant as between 
them, or by necessary implication such a 
jural relationship is inferable from the cir- 
cumstances of the case. In-the instant case, 
there is evidence to show that the labour fercs 
deployed for the discharge of the cargo from 
the ship was a force over which the plzin- 
tiff had no control. As a matter of fact, it 
was supplied by an independent quasi statv- 
tory body, namely, the Madras Dock Labour 
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` Board. ` It may be that the labour so supplied 
by the Dock Labour Board used hooks while 
discharging the cargo from the vessel and 
consequently there was damage to it. The 
vessel ought to have taken the necessary pre- 
cautions to prevent such handling at the time 
when such an attempt was made by the 
labour _ force engaged to- discharge the 
cargo in an alleged negligent way. There 
is no evidence to support the contention that 
the labour force did act negligently and even 
if they did there was an initial objection by 
the vessel or its officers at the time of- dis- 
charge that such a method of discharge ought 
not to be adopted by the labour force engaged 
and that they.should be more careful in the 
matter of the removal of the cargo from 
the hatches. In the absence of~ any ‘such 


evidence, we are inclined to accept the finding ` 
of the Court below that the use of the hooks . 


by the labour engaged by the Madras Dock 
Labour Board in discharging the cargo from 
the vessel cannot be said to be act done by 
the persons engaged by the plaintiff. Unless 
there is a connection between the labour 
force engaged for the purpose of discharging 
the cargo and the plaintiff, it is unreasonable 
to hold that the plaintiff should be in any 
manner made - 
negligence of such labour- force. 


. é The last contention of the learned 


counsel for the appellants, however, turns on | 


the interpretation of clause 4 of Ex. B.1. We 
have already excerpted this clause. The con- 
tention of the learned counsel for the ap- 
pellants is that inthe circumstances the dis- 
charge of the cargo at the West Quay -on 
the date when it was cleared from the. vessel 
from its hatches and delivered. to the- Port 
trust authorities, should be deemed for all 
purposes to be delivery to the receiver, or 
the consignee, who is the Regional Director 
(Food) _ Southern Region, Madras. That 
factually there was no such- delivery to the 
representative of the plaintiff at -Madras can- 


not be disputed. The.argument proceeds that . 


once it is not in dispute -that.the cargo has 
been discharged at Madras ‘and ‘the Port Trust 
authorities took delivery of the said cargo. 
in full or in part, or in a damaged’ condition, 
from the vessel, then eo instanti clause 4 of 
Ex. B.1 would come into operation and 
would prevent any lis on the part’ of the 
receivers to further a claim: for short-landing 
damage etc. No doubt, under clause 4, a 
declaration by the Master or the Chief Of- 
ficer of the vessel that all cargo shipped, has 
been delivered to the receivers shall be and 
shall be accepted as conclusive evidence of 
that fact. In the instant case, Ex. B.11 is 
one such certificate issued by the Master of 
the vessel that the cargo shipped has been 
allegedly delivered to the Madras Port trust: 
On the basis of -this, the interdict contained 
in clause 4, which would bar an action by 
the receivers, is invoked. As we said,, the 
argument is fallacious because the assumption 
that the cargo has been delivered to the re- 
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responsible for the alleged 


A.I. R. 


ceivers is by jtself not well-founded. Admit- 
tedly the cargo was delivered to the Madras. 
Port trust. This is the practice in the Port 
at Madras, ; 

7... Whether delivery to the Port Trust 
authorities would constitute delivery to the 
consignee, has’ come up in several cases of 
this Court and the courts have taken con- 
sistently the view that such delivery to the 
Port Trust is not delivery to the consignee 
and that the Port Trust takes such delivery 
on behalf. of the vessel and not on behalf 
of the consignee.. Instead of referring to the 
various decisions, it is sufficient to refer to 
the decision of the Supreme Court in the 
Trustee of Port of Madras by its Chairman 
v. Md. Rowther and Co., (1963) Supp 2 
SCR 915. Raghubar Dayal, J., speaking for 
the Bench. has categorically made: the posi- 
tion clear and the .opinion of the Bench is 
better quoted in their own words: 


“There is no doubt that the shipowner 
is the bailee of the shipper, the consignor, and 
that he is responsible for the delivery of the 
goods to the consignee or a transferee ac- 
cording to the terms of the bill of lading. 
This duty the ship-owner discharges only 
when he has delivered the goods to the con- 
signee .or such person who is entitled to take 
delivery 'in accordance with the endorsement 
on the bill of ‘lading. Delivery to the Board 
is ‘not- delivery to the consignee or such per- 
son, both because the delivery is to be on 
the presentation of the bill of lading and be- 
cause the Act (the Madras Port Trust Act) 
contains no provision which would constitute 
the ‘Board an agent of the consignee for the 
purpose of taking delivery -of the goods 
It is clear therefore that when the Board 
takes charge of the goods from the<ship 
owner, the ship owner is the -bailor and the 
Board is the bailee, and the Board’s res- 
ponsibility for the goods thereafter is that of 
the bailee.: The Board does not get the goods 
from the consignee. It cannot be the bailee 
of the consignee. It can be the agent of 
the consignee only if so appointed.” 
This ‘is not alleged in this case either. 
Supreme Court concluded by saying— 
. “ lites the landing of the goods by the 
ship owner on the quay and placing them in 
charge of.the Board does not amount to 
delivering them to the consignee, even though 
it absolvés the Master of the ship from fur- 
ther responsibility for the. loss or damage to 
the goods.” . 

These above statements are clinching and a 
complete. answer to the contention of Mr. 
Duleep Singh, which is based on clause 4 
of Ex. B.1. Admittedly, there is no physical 
delivery of the cargo to the consignee though 
it was discharged at the quay. It was only 
the Port trust which took delivery of the 
same. It was in custody of it. A survey 
was effected thereafter. The short landing 
and the damage was discovered as a- result 
thereof. It was at that stage that the re- 
ceiver or the consignee came into the picture 


Perry 


The 


1974 S. Mohd. Ismail v. M. S. Mohd Essa 


and took delivery of the cargo as offered 
by the Port Trust in their godowns. There- 
fore, it is clear that it is only then that the 
consignee obtained physical custody or pos- 
session of the cargo discharged by the vzssel 
at the Quay, though it was handed over as 
per the practice to the Port Trust authorities. 
Jt is for consideration whether at that point 
of time when the receivers took delivery of 
the goods from the Port Trust, there has 
been a complete delivery or a partial delivery, 
or delivery of goods which are partly damag- 
ed and partly in accordance with the invoice. 
It is this delivery which comes into the com- 
putation for the purpose of assessment of the 
reciprocal obligations and rights of ether 
party under the charter party. Clause 4 of 
Ex. B.1 cannot therefore help the ‘appellants. 
When the plaintiff received the cargo after 
the survey under Ex. A.1 it was discovered 
that there was a short landing and damage 
to the goods. This is supported by Ex. A.3, 
the shortlanding certificate issued by the Port 
tmist authorities and corroborated as weil by 
. the ship manifest and tally sheets already re- 
ferred to. We have, therefore, no hesitation 
in accepting the case of the plaintiff that 
there was a shortlanding and damage tc the 
cargo as complained. Such shortlanding and 
damage have been proved by acceptable evi- 
dence. The Court below was right in award- 
ing damages being the money equivalert to 
such shortlanded cargo ‘and damaged cargo. 
In so far as the quantum of the damages 
awarded by the Court below is concerned, 
there is no dispute.’ 


8. The appeal therefore 


fails and it 
is dismissed with costs. i 


Appeal dismissed. 
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GOKULAKRISHNAN, J. $ 
S. Mohamed Ismail .and others, Appel- 
Jants v. M. S. Mohamed Essa and others, Res- 
pondents. ` : 
Second Appeal No. 1164 of 1971, D/- 
20-12-1973 against decree of City Civil Court 
Madras in A. S. No. 406 of 1969. 


Index Note:— (A) Civil P. C. (1308), 
O. 41, R. 4 — Ground common to all defen- 
dants — Two sets of defendants — Suit on 
basis of contract with first set — Second set 
not party to contract — Decree of trial Court 
only on basis of contract — Appeal only by 
second set — If rights of second set are not 
affected by decree, can it be said thai the 
decree appealed from proceeds on a ground 
common to all the defendants? No. 


Brief Note:— (A) The first set of de- 
fendant consisted of a retired - partner with 
whom the plaintiff was carrying on bus_ness 
in partnership under certain name. The 
partnership deed prohibited the outgoing part- 
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ner from carrying on similar business in that 
name. The retired partner subsequently 
formed a new partnership and opened similar 
business under similar name. The suit was 
filed on the basis of partnership deed for per- 
manent injunction restraining the retired part- 
ner (Ist defendant forming first set) and his 
partners. (defendants 2 to 4 forming second 
set) from carrying on business similar to 
plaintiff's trade name., 

In the circumstances, finding of the trial 
Court that the Ist defendant had violated the 
partnership deed, which was not appealed 
against, was conclusive and binding. The 
lower appellate Court could not grant a 
decree giving a relief to the 1st defendant in 
an appeal filed only by defendants 2 to 4 who 
had nothing to do with partnership deed. The 
trial Court’s decision was only on the basis 
of the deed. As such, even though the ap- 
pellants averred that their trade name was 
not similar to that of the plaintiff, the same 
could not be taken as a “common ground” 
for the Ist defendant also, ‘inasmuch as he 
alone was bound by the partnership-deed. 

. (Paras 12, 13) 

Further, as the rights of the appellans 
(defendants 2 to 4) were otherwise not af- 
fected by the decree, they could not invoke 
powers of appellate Court under Order’ 41, 
Rule 33. (AIR 1965 SC 1874, Rel. on). 

(Para 16) 
Cases Referred: Chronological Paras 


AIR 1965 SC 1874 = (1965) 3 SCR 550, 
~- Nirmala v. Balai Chand 15 


JUDGMENT :— The plaintiffs in the 
suit are the appellants. Their suit was for 
a permanent injunction restraining the defen- 
dants from opening and carrying on a busi- 
ness in‘city limits similar to that of the plain- 
tiffs under the name and style of “M. M. 
Mohammed Saleh” or any other name which 
is deceptively .similar to it. First plaintiff 
and the’ first defendant are brothers. They 
were conducting a registered partnership at- - 
No. 1-79 .Sembudoss St, G. T. Madras. The 
first defendant retired from the partnership. 
Under clause (8) of the partnership deed, the 
outgoing partner shall not be entitled to the 
goodwill or to any payment on account of 
the goodwill and shall not be entitled to open. 
a similar business in the name of ‘M. M. 
Mohammad Saleh’ in the City limits. The 
first defendant left the city and opened a 
shop at Madurai. Subsequently, he returned 
to Madras and has opened a similar business 
in hardware materials.at No. 15 Sembudoss 
St, under the name and style of ‘Saleh Machi- 
nery stores’, The second defendant is the 
firm which was started with the funds of the 
first defendant. The third defendant is the 
wife and the fourth defendant is the brother- 
in-law of the first defendant; they were mere- 
ly benamidars and name-lenders for the first 
defendant. The first defendant is carrying 
on business and he should not be permitted 
to circumvent the clause in the partnership 
deed. On these allegations, the first plain- 
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tiff impleading his firm “M. M. Mohammed 
Saleh” as the second plaintiff, brought the 
suit for permanent injunction. 

2. The first defendant, in his written 
statement, contended that under the deed of 
partnership he was prohibited only from car- 
rying on similar business under the name and 
style of ‘M. M.' Mohammed Saleh’, that he 
has not committed any breach of the agree- 
ment, that the first defendant is not carrying 
on any business and that the agreement be- 
tween the first defendant and the first plain- 
tiff will not.bind any one else. His further 
contention was that even otherwise the condi- 
tion laid down is opposed to law and natural 
justice. 

3. Defendants 2 to 4, in their written 
statement, contended that they were not aware 
of the business carried on by the first plaintiff 
and the first defendant. They denied the 
allegation that they are merely name-lenders. 
Their further contentions were that the busi- 
ness carried on by them is not similar to the 
firm of the first plaintiff, that they are en- 
litled to carry on the business in any name 
or in any commodity or in any place and 
that the first plaintiff is not: entitled to any 
relief and these defendants are entitled- to 
compensatory costs. 

4, The trial Court, after framing the 
necessary issues, and on the evidence adduc- 
ed, came to the conclusion that clause (8) of 
the partnership deed (Ex. A.1) prohibiting 
the outgoing partner from carrying on similar 
business in the city .under the name and 
style of ‘M. M.. Mohammed Saleh’ is. a rea- 
sonable restriction and enforceable, as the 
first defendant had released his rights in the 
partnership and walked out. It also found 
that the first defendant advanced his moneys 
for starting ‘Saleh Machinery Stores’; a busi- 


ness in pipes, pipe materials, motor pump’ 


sets etc, and was responsible: for starting that 
business and has been attending to it, and 
.that defendants 3 and 4 are: benamidars for 
the first defendant. The trial Court also 
found that the first defendant started the busi- 
ness under the name and style of ‘Saleh 
Machinery Stores’ in similar goods, only to 
induce the customers of the plaintiffs to` be- 
come his customers by deception and thereby 
attract and. appropriate the business of ‘the 
plaintiffs for himself and that the plaintiffs 
are entitled to the injunction. On, these find- 
ings, the trial Court decreed the suit with 
costs. . 
` 5. Aggrieved by the said decision, de- 
fendants 2; 3 and 4 preferred A. S. 406 of 
1969 on the file of the first Additional Judge, 
City Civil Court, Madras. The lower appel- 
late Court allowed the appeal on the findings 
and observations— i 

“There is identity of the business carried 
on under the two names. But there is no 
identity in the similarity of the names. Nor 
is there any evidence to show that any con- 
fusion is likely to be created or apprehended 
by the business carried on under the name of 
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Saleh Machinery Stores being thought of by 
any person or persons exercising ordinary 
caution as the business carried on by M. M. 
Mohammed Saleh.” The name Saleh Machi- 
nery Stores is also not deceptively similar to 
the name of M. M. Mohammed Saleh. 
Therefore, respondents 1 and 2 (plaintiffs) 
would not be entitled to the permanent injunc- 
tion prayed for.” 


The result was the suit was dismissed with 
costs. On the question of benami, the lower 
appellate Court found that the’ business ‘Saleh 
Machinery stores’ belongs only to the third 
respondent (first defendant) and not to ap- 
pellants 2 and-3 (defendants 3 and 4) and 
that appellants 2 and 3 (defendants 3 and 4) 
are mere benamidars for the 3rd respondent 
(first defendant).” As regards the ‘contention 
Taised by defendants 2; 3 and 4 questioning 
the jurisdiction of the Court in view of Sec- 
tion 105 (c) of the Trade and Merchandise 
Marks Act, 1958, the lower appellate Court 
held that the case on hand is not an action 
for passing off any goods as the goods of 
the plaintiffs and that therefore the trial Court 
had jurisdiction to entertain the suit, 


6. Aggrieved by the decision of the 
lower appellate Court, the plaintiffs have pre- 
ferred this second appeal. Sri T. R. Rama- 
chandran, the learned counsel appearing for 
the appellants, contended that in view of the 
fact that the first defendant had not appealed 
against the decision of the trial Coit which 
found that he ‘(first defendant) had infring- 
ed clause (8) of the partnership deed, that 
decision of the trial Court as against him 
has become final; in view of the fact that 
the lower appellate Court has also found that 
the first defendant is the real owner of ‘Saleh 
Machinery Stores’, it ought to have dis-- 
missed the appeal,‘ confirming the decree of 
the trial Court. Sri T. R. Ramachandran 
further contended that the right put forth 
by defendants 2, 3 and 4 is independent of 
that of the first defendant and as such they 
can succeed only if they -can establish their 
independent right in ‘Saleh Machinery Stores’; 
but once it is held that the said business is 
that of the first defendant, the decision arriv- 
ed at by the trial Court to the effect that such 
a business infringes clause (8) of Ex. A.i 
has become’ conclusive as against the first 
defendant. Sri T. R. Ramachandran ‘also 
cited to his support decisions, which I will 
consider presently. 

7. . Sri Venkatachalapathi, the learned 
counsel appearing for the Ist defendant (first 
Tespondent herein) contended that the common 
defence of all the defendants is that there is 
no similarity in the names of the two busi- 
nesses: ‘M. M. Mohammed Saleh’ and ‘Saleh 
Machinery Stores’ and that as such the mere 
fact that the defendant had not preferred 
an appeal against the decision of the trial 


` Court the Court is not precluded from giving 


a finding in appeal as regards similarity in 
the names. According to Sri Venkatachala- 
pathi, learned counsel for the first defendant, 
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the question of similarity is a common Je- 
fence raised by all the defendants and taat 
as such the lower appellate Court has jucis- 
diction to go into this question and render 
a decision thereon which will definitely enire 
to the benefit of all the defendants including 
the first defendant. The learned coursel 
brought to his support the provisions of 
Order XLI, Rule 4 and Rule 33, Civil P. C. 

8. Sri Balathandapani, .the learned 
counsel for the defendants 3 and 4 (respoad- 
ents 3 and 4 herein), while stressing the point 
submitted by Sri Venkatachzlapathi, also sub- 
mitted that his clients are not benamidars for 
the first defendant and ‘that in any event the 
suit was in effect one under Section 105 (c) 
of the Trade and Merchandise Marks act, 
1958, and as such the judgment of the trial 
Court is without jurisdiction. 


9, I have been taken through the 
pleadings and other relevant documents in 
the case. There is a.clear averment in the 
plaint to the effect that the 2nd defendant- 
firm was started with the funds of the ist 
defendant and that the 3rd defendant, who is 
the wife, and the 4th defendant, who is the 
brother-in-law, of the 1st defendant, are cnly 
benamidars and namelenders for the benefi- of 
the. Ist defendant. It is further averred in 
the plaint that the Ist defendant should not 
be permitted to circumvent the clause in the 
partnership deed Ex. A.1 by creating firm 
in the names of defendants 3 and 4 and hat 
all the defendants should be prevented by 
an Injunction restraining them from doing 
any business in the name of the 2nd plain- 
tiff or in any name which is deceptizely 
similar to ‘M. M. Mohammed Saleh’. It has 
been further stated in the plaint that the 
plaintiffs had already become entitled to the 
goodwill of the firm ‘M. M. Mohammed 
Saleh’ by a decree in the City Civil Cour: in 
O. S. No. 856 of 1957 and that the irst 
defendant is bound by clause (8) of the part- 
nership deed dated 1-4-1958. Clause (8) of 
Ex. A.l reads as follows :— 

“In view of the „two partners hating 

taken over the business coming. from tneir 
father who was originally carrying on this 
business of M. M. Mohemmed Saleh it is 
hereby agreed that in the event. of any of 
the partners going out of the partnership 
the outgoing partner shall not be -entitlec to 
the goodwill nor, to any payment on acccunt 
of the goodwill ʻand shall not be entitlec fo 
open a similar. business in the name of M. M. 
Mohammed Saleh in the city limits.” 
It is clear from the above tha: the Ist defend- 
ant should not open a similar business in 
the name of ‘M. M. Mohammed Saleh in 
the city limits. : 

10. According. to the Ist defendant, 
defendants 3 and 4 have ovened a sirrilar 
business, not in the name of ‘`M. M. Moham- 
med Saleh’, but in the name of ‘Saleh Mazhi- 
nery stores’. The ist defendant completely 
disowned any right in the said business. Inci- 
dentally, the {st defendant has averred in his 
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written statement that he has not committed 
any breach of the agreement contained in 
clause (8) of Ex. A.1. 

11. Considering the averments in the 
plaint to the effect that the Ist defendant 
should not be allowed to carry on similar 
business in any name which is deceptively 
similar to ‘M. M. Mohammed Saleh’ and also 
considering the terms of clause (8) of the 
partnership deed Ex. A.1, the trial Court 
found that.the Ist defendant has infringed 
clause (8) of the agreement and as such 
granted the injunction as prayed for. The 
Ist defendant had not preferred any appeal 
against this finding of the trial Court. As 
far as defendants 2 to 4 are concerned, they 
are not bound by the terms of clause (8) of 
Ex. A.l. No doubt, they have averred, in 
their written statement, that the business car- 
ried on by them is not similar to that of the 
second plaintiff. The trial Court considered 
them as ‘benamidars’ for the first defendant, 
and decreed the suit. On appeal by defend- 
ants 2 to 4, the lower appellate Court, despite 
its finding that defendants 3 and 4 are only 
benamidars for the first defendant, and des- 
pite the fact that the the first defendant had 
not preferred any appeal dismissed the suit 
holding that the name ‘Saleh Machinery 
stores’ is not deceptively similar to the name 
‘M. M. Mohammed Saleh’. 

12. . It is significant to note that the 
rights of the first defendant stands entirely 
on a different footing than that of defendants 
2 to 4. The discussion by the trial Court as 
regards the right of the first defendant is 
with reference to clause (8) of Ex. A.J. But 
as far as defendants 3 and 4 are concerned, 
their case is entirely different, and they claim 
independent right in ‘Saleh Machinery stores’, 
while the first defendant completely disowns 
the said business. The finding of the trial 
Court has been arrived at on the basis that 
the first defendant is the real owner and that 
the business carried on under the name and 
style “Saleh Machinery Stores” is offending 
clause (8) of Ex. A.l, The said finding 
against the first defendant has become con- 
clusive since he had not preferred any ap- 
peal. To discuss and decide the question as 
to whether defendants 3 and 4 are carrying 
on any business which is deceptively similar 
to that of the plaintiffs, is not. the scope. of 
the suit at all. Such a thing will be only 
academic and outside the prayer in the plaint. 
Once it is held that defendants 3 and 4 are 


-the owners of ‘Saleh Machinery stores’, the 


suit has to fail automatically since they are 
not parties to Ex." A.I. But, if it is found 
that the first defendant is the owner of ‘Saleh 
Machinery stores”, finding that the first de- 
fendant has violated clause (8) of Ex. A.l, 
which had not been appealed against, is con- 
clusive; and the lower appellate Court, in 
my view, cannot grant a decree whick will 
in effect give a relief to the first defendant 
with reference to whom the judgment and 
decree of the trial Court have become con- 
clusive and binding. 
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13. 
reads— 

“Where there are more plaintiffs or more 
defendants than one in a suit, and the decree 
appealed from proceeds on any ground com- 
mon to all the plaintiffs, or to all the de- 
fendants, any one of the: plaintiffs or of the 


Order XLX, Rule 4, Civil P. C. 


defendants may appeal from the whole decree. 


and thereupon the appellate Court may re- 
verse or vary, the decree in favour of the 
plaintiffs or defendants, as the case may be.” 
From -the above provision, it is clear that the 
ground of the decision appealed from must 
be common to all-the plaintiffs or to all the 
defendants, as the case may be; then only, 
the appellate Court can reverse or vary the 
decree in favour of the plaintiffs or the dèe- 
fendants, as the case may be, But as far as 


the present case is concerned, the appellants’ 


before the lower appellate, Court (defendants 
2 to 4) have nothing to do with clause (8) of 
Ex. A.l. The decision rendered by the trial 
Court was only with reference to clause (8) 
of Ex. A.1. As such, even though the ap- 
pellants before the lower appellate Court 
averred that ‘Saleh Machinery Stores’ is not 
similar to the firm ‘M. M. Mohammed Saleh’, 
the same cannot be taken as a ‘common 
ground’ for the first defendant also, inasmuch 
as the first defendant alone is bound by 
clause (8) of Ex. A.l. Hence, Order XLI, 
Rule 4, Civil P. C. cannot be relied on to 
support the decision of the lower appellate 
Court. - 

14. Order XLI, Rule 
Tuns as follows— l oe 

“The appellate Court shall have power 
to pass any decree and make any order which 


33, Civil P. Cy 


ought to have been passed or made and to’ 


pass or make such further or other decree or 
order as the case may require, and this power 
may be exercised, by the Court notwithstand- 
ing that the appeal is as to part only of the 
decree and may be exercised in favour of 
all or any of the respondents or. parties, al- 
though such respondents or parties may not 
have filed any appeal or-.objection.”. 

As I have already stated,’ there are two’ sets 
of defendants. The first defendant belongs to 
the first. set and he completely disowned 
‘Saleh Machinery Stores’ and the relief claim- 
ed -by the plaintiffs against this defendant was 
only with reference to clause. (8) of Ex. A.1. 
The second set consists of defendants 3 and 4 
who claimed absolute right in ‘Saleh Machi- 


nery Stores’ and against whom the plaintiffs- 


have not claimed any relief with reference to 
clause (8) of Ex. A.l.*In the background 
of these facts, we have to consider whether 
Order XLI, Rule 33, Civil P. C. will be of 
any help to support the decision of the lower 
appellate Court. 
15. In Nirmala v. Balaichand, ..AIR 
1965 SC 1874, the Supreme Court observed— 
i “There were therefore two sets of defend- 
ants in the suits and in substance two decrees, 
though related were` passed. One of the 
decrees can stand apart from the other. When 
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?. party allows a decree of the Court of first 
instance to become final, by not appealing 
against the decree, it would not be open to 
another party to the litigation, whose rights 
are otherwise not affected by the decree, to 
invoke the powers of: the appellate Court 
under Order 41, Rule 33, to pass a decree 
in favour of the party not appealing so as 
to give the latter a benefit which he has not 
claimed. Order 41, Rule 33 is. primarily in- 


. tended to confer power. upon the appellate 


Court .to do justice: by granting relief to a 
party. who has not appealed, when refusing 
to do so, would result in making’ inconsistent, 
contradictory or unworkable orders. We do 
not think that power under Order 41, Rule 33, 
Civil P. C. can be exercised in this case in 
favour of the deities.” 

16. In my opinion, the decree of the 
trial Court, in the instant case, against the 
first defendant, can stand independently of the 
right claimed by defendants 2 to 4. In view 
of the finding of the lower appellate Court 
that defendants 2 to 4 are only benamidars, 
the relief which it granted in effect gives a 
relief to the first defendant who had not 
appealed from the decree and judgment of 
the trial Court. Further, a decree against 
defendants 2 to 4, in my opinion, can stand 
independently and there cannot be any incon- 
sistency, contradictoriness or unworkability if 
the order is passed only as against defend- 
ants:2 to 4. 

17.- “ Sri Balathandapani, the learned 
counsel appearing for: defendants’ 3 and 4, 
contended that the courts below have not 
considered the question of benami. He also 
submitted that the onus has been shifted upon 
defendants 3 and 4 and as such the question 
of benami has been wrongly decided. As 
regards the benami nature of the business, 
both the courts have concurrently found that 
the first defendant is the real owner and that 
defendants 3 and 4 are benamidars. Alt the 
evidence on record has been properly dis- 
cussed by the Courts below. In my view, 
the. burden of proof assumes little importance 
when all the evidence is before the Court 
and has been discussed and decided on. Tak- 
ing into consideration the evidence on re- 
cord, the concurrent finding arrived at by 
the courts below to the. effect that defendants 
3 and 4 are benamidars, cannot -be interfered 
with. ~ 2 ey 

18. I do not think there is any sub- 
stance in the argument of the learned counsel 
for the third and fourth defendants to. the - 
effect that, the suit will fall under’ Sec- 
tion 105 (c) of the Trade and Merchandise 
Marks Act, 1958. The-lower appellate Court 
has correctly considered this aspect and has 
rejected the contention. . 

19. Under these circumstances, the 
second appeal is allowed, with the result 
that suit is decreed as prayed for. There 
will be no order as to costs. No leave. _ 

Appeal allowed. 
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Appeal No. 575 of 1967, D/- 1«-10- 
` 1973, against decree of Sub. T., Sivagenga, 
tin O. S. No. 45 of 1966. 


Index Note: — (A) Civil P. C. (1308), 


Section 20 — Suit for recovery of money 
an contract — Place of performance of con- 
‘tract vague and uncertain — If the stit is 


‘filed in the court where the defendant has 
this usual place of residence, can it be said 
‘to have been improperly laid? No. 


Brief Note: — (A) The plaintiff cepo- 
sited certain amount with the defendart at 
X (defendant’s place of business) in Maaya. 
But under the contract, the deposit was re- 
payable at Y in Malaya (where defendant 
‘had no business). Thereafter the defendant 
shifted to India and was residing at Z and 
never returned to Malaya nor had any busi- 
ness connection therein. In the circumstan- 
‘ces, the suit filed at Z has not been impro- 
perly laid. The plaintiff could avail himself 
«f the common law and seek his debtor and 
institute an action in accordance with the 
Yaw of that country in which he seeks to 
‘file the same and recover the amount. (Case 
Yaw discussed). (Paras 6, “, 9) 
“Cases Referred: Chronological Paras 
AIR 1961 Mad 122 = (1961) 1 Mad LJ 323, 

Karuppan Chettiar v. Somasundaram Chet- 
tiar 11 
71956-1 All ER 129, In re Helbert Wagg and 
Cc. Ltd. 11 
„AIR .1955 Mad 96 = 1954-2 Mad LJ 731 
(FB), Muthukanni Mudaliar v. Andappa 
_ Pillai . 11 
AIR 1942 PC 6 = (1942) 2 Mad LJ 256, 
State Aided Bank of Travancore Lte. v. 
Dhritram 11 


Kesava Iyéngar, for Appellants. 


RAMAPRASADA RAO, J.— The de- 
‘fendants are the appellants. Plaintiffs and 
‘the defendants belong to Nattukottai Chet- 
tiar community. The 2nd and the 3rd de- 
‘fendants are the sons of the lst defendant. 
“On 7-2-1940, the plaintiff's adoptive father 
K. S. A. K. Raman Chettiar deposited under 
Ex. A-1, at Koolim in Maleyasia S$. 2367-53 
with the. ist defendant who was then treding 
sunder the name and style of Y. M. Y. Firm 
-as a money-lender, and on such deposits the 
Ist defendant executed Ex. A-1 acknow.edg- 
‘ing the deposit and contracting to pay tha- 
-yanai interest, with three months rest. after 
-the adoptive father’s death, on 1-9-1948. the 
-plaintiff wrote Ex. A-5 addressed to the Ist 
defendant putting on notice of his adoption 
‘to Raman Chettiar and his status and right 
to demand the deposit as above and also 
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apprising the ist defendant of a legal pro- 
ceeding between him and his father when he 
was alive in O. S. 9 of 1942 on the file 
of the Chief Court, Pudukottai, wherein his 
right to be paid under Ex. A-1 was agreed 
to between himself and his father. Under 
Ex. A-2, the decree passed by the Chief 
Court, Pudukottai in O. S. 9 of 1942, the 
plaintiff became entitled to the amount which 
was in deposit with the Ist defendant under’ 
Ex. A-1. The plaintiff, therefore, requested’ 
the ist defendant under Ex. A-5 to credit 
all the amounts payable under Ex. A-1 in his 
name, or in the alternative called upon the 
Ist defendant to execute a fresh letter for 
the purpose. There was no reply. There- 
after the plaintiff issued the suit notice 
Ex. A-7 which remained unanswered. He 
therefore filed the suit based on Ex. A-1, 
calculating the amount due on the present 
exchange rate. 


2. The first defendant contended that 
the Y. M. Y. firm at Koolim is still existing, 
though as and from 1953 the firm is run- 
ning as a partnership concern consisting of 
the ist defendant as father and defendants 2 
and 3 as his sons. Exs. B-1, B-3 and B-4 are 
further documents filed by the first defen- 
dant in support of his case that the Y. M. Y. 
firm, as a partnership firm, is still functioning 
in Koolim. The Ist defendant admits that 
S. 2397-53 was credited in the Y. M. Y. 
Firm in 1940, which was then run by the Ist 
defendant in his own name and as sole pro- 
prietor thereof. According to the defendants, 
the amount was payable only at Penang 
under Ex. A-1 and therefore the suit for its 
recovery laid in the State of Madras, with- 
out the same being filed at Penang in ac- 
cordance with the Malayasian Law, is not 
maintainable. It was further stated that the 
claim is barred in accordance with the 
Malayasian Law. Jn any event as the 
amount is a loan and not a deposit, the suit 
is barred even under the Indian Law. 


3. The following issues have been 
framed (1) Is the suit transaction a deposit 
or a loan; (2) Whether this court has juris- 
diction to entertain the suit, (3) Whether. the 
suit is barred by limitation; (4) What is the 
correct rate of interest; (5) Whether the suit 
is not maintainable; (6) To what relief is 
the plaintiff entitled. The learned Subordi- 

nate Judge of Sivaganga found that under 
Ex. A-1 the amount was deposited under a 
peculiar contract prevailing in the Nattukot- 
tai Chetty community, that it was not a loan 
pure and simple and that the deposit was 
payable on demand. He also found that the 
plaintiff was. entitled by virtue of prior civil 
proceedings between himself and his adop- 
tive father to file the suit. On the question 
whether the forum in which the action should 
have been brought was only Penang, the 
learned Subordinate Judge as a fact “found 
that Penang has been ‘referred to in general 
terms and in view of the fact that there was 
no permanent residence or place of business 
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of the first defendant at Penang the suit was 
Tightly instituted in India and is not barred 
under the provisions of the Indian Limitation 
Act, as Article ‘60 therein would be the cor- 
rect article which would apply to the facts 
of the case. In the result he found that the 
Jaw of lex loci contractus or lexi loci solu- 
tionis is not applicable and the Malayasian 
Law of Limitation is not attracted, and dec- 
reed the suit. 


4. © Mr. Kesava Iyengar, learned Coun- 
sel for the appellants, who are. father and 
sons, raised two contentions. Firstly, that 
under Ex. A-1, the amount is payable only 
at Penang, and secondly that the suit is 
barred under the provisions of the Malaya- 
sian Law of Limitation. No other point was 
urged excepting incidentally, Mr. Gopala- 
chari, learned Counsel for the respondent, 
contending contra urged that: the. claim not 
being a debt pure and simple and as there 
was no rigid consensus between the parties re- 
garding the place of performance, and as 
the word ‘Penang’ by itself is of wide im- 
port and does not either expressly or by 
necessary implication connote a specific place 
of performance, the respondent had to seek 
the appellants in India under the provisions 
of the Civil Procedure Code as the first de- 
endant, the principal debtor, is admittedly 
residing in India. He would therefore sus- 
tain. the judgment. 


5. We shall now consider the import 
and content of Ex. A-1. The money was 
deposited at Koolim by the plaintiff's father 
with the first defendant. At that time the 
first defendant was doing business under the 
name and style of Y. M. Y. Firm, but as 
sole proprietor thereto. Defendants 2° and 
3 had no connection with the said business 
at that time. In fact, they have been’ im- 
pleaded herein as sons of the first defendant, 
so that any decree against the first defendant 
may bind them as against the assets of the 
first defendant in their. ‘hands. No doubt, 
under Ex. A-1, there’is a stipulation that. the 
first defendant would repay the same at 
Penang. Based on this solitary contractual 
obligation, Mr. Kesava Iyengar, relying upon 
Sections 47 to 49 of the Contract Act, urged 
that the place of performance is Penang and 
Penang only, and any suif to recover the 
deposit as evidenced, bv Ex. -A-1, cannot be 
maintained-in a place other. than the courts 
in Malayasia situate in Penang. 


6. Sections 46 to 50 to the: Indian 
“Contract Act deal with. the time and place 
‘of performance of contracts. Reliance was 
pee upon Section 47 which runs as fol- 
ows-— 


“When promise is to be serionned on 
certain day, and the promisor has undertaken 
to perform it without application by the pro- 
misee, the promisor- may perform it at any 
time during the usual hours of busiriess on 
such day, and at the place at which the 
promise ought to be perfermed.” 


. stances of each case. 
„the contract does not provide either expressly 


v. RM. AN. A. Chettiar (R. Rao ly ALR- 


No doubt, the first -defendant agreed to per- 
form his obligation without reference to the 
promisee, namely, the plaintiff's father, The 
contractual prescription as te the płace of 
performance enumerated in S. 47 is for the 
guidance of the promisor,. namely, the first de- 
fendant, with which the promise, namely, the 
plaintiff's father or the plaintiff, hes nothing 
to do. Even assuming that the agreed piace of 
performance of contract is Penang, the sta- 
tutory obligation is om the first defendant to- 
offer to: perform the contract im accordance 
with the terms of Ex. A-f. In the instant 
case there is no evidence, nor is it contended: 
that the first defendant so offere? to per- 
form the contract at-the place stipulated, 
namely. Penang, at any time after the execu- 
tion of Ex-1. In his evidence the first defen- 
dant would admit that he returned to India 
in 1941, from Koolim and that he did not 
go to Malaya after 194f and fer the past 


10 or 15 years he had no passport to visit 


Malaya. It is very clear that soon after, and 
indeed a year after, the first defendamt ex- 
ecuted Ex. A-1, he came away te India and 
never intended to perform the contract ever 
according to the interpretation piaced by 
him through his counsel. Ft is therefore clear 
that the first defendant as promiser dik 
never exert himself to perform the contract 
at the alleged place at which the promise 
ought to be performed: He cannot therefore 
approbate and reprobate and’ calf for his as- 
sistance’ Section 47 of the Contract Act. 

Surely under Section 47 there is no tegal ob- 

ligation on the part of the prormisee to seek |. 
for performance of the contract at the place}; 
where the promisor ought to rave periform-| 
ed the contract. It is open to him te avail} - 
himself of the common law and seek his} 
debtor and institute an action in accordance |; 
with the Jaw of that country in which het 

seeks to file the same and recover the anrount! |} 
due under Ex. A-1. This is what the plain-” 


tiff has done. 


7. Though the English doctrine that 
the debtor should’ seek the creditor is mot of 
general application in India and has to be 
applied with caution, yet the invocation of 
the rule depends on the facts and circum- 
In a given case, if 


or by necessary implication the. place of 
performance, then out of necessity aud exi- 
gencies of those circumstances the debtor 
should seek the creditor and offer to per- 
form his part of the contract. Thus though 
the rule of English common faw is nol un- 
reservedly applied’ in India and there is pro- 
nounced disinclination to adopt the same, yet 
it is now settled out that the place ef payment 
has to be determined independem sf the 
above maxim taking into consideratiom - the 
following factors (1)-terms of the contract 
(2) the circumstances attendant upon iit, (3) 
necessities of the case and (4) the statutory 
provisions of Jaw such as those contaimed in 
the Contract Act or in the Civil Procedure) 
Code. Bearing the above principle in mind,}. 
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we can at once dispose of the serious con- 
tention of Mr. Kesava Iyengar, that tke. de- 
posit was repayable only at Penang. ‘The 
expression that the money will be pzid at 
Penang is of an uncertain import. The first 
defendant was carrying on business in Koo- 
lim. He had no business at Penang at or 
about the time when he executed Ex. A-1. 
Even the evidence let in to substantiate that, 
as on the date of suit the first defendant is 
a partner of a firm at Koolim, does not esta- 
blish that he has a business place at Penang. 
He would only pretend that he has business 
connections in Penang, which is 30 miles 
away from Koolim. ‘There is no clircching 
evidence to show that there is a place of 
business of the first defendant either im his 
individual capacity or as « partner at Penang. 
It is only in circumstances, where the place 
of performance could be deciphered from the 
terms of a contract the acgument that the 





cause of action primarily arises only a` that. 


place could be successfully urged. But if a 
contract does not provide either expressly or 
by necessary implication such a place of per- 
formance then we have already referred to 
the general provisions which would be avail- 
ed of by a creditor for instituting a stit on 
such a contract and in a court wher the 
defendant has his usual place of resicence. 
It is not in dispute that ever since 194] the 
first defendant as the borrower under Ex. A-1 
was residing in Mahibalampatti, Tirupattur 
taluk, Ramanathapuram Dt., South India. It 
is the court which has jurisdiction over this 
place which was resorted to by the pleintiff 
for recovery of the deposit under Ex. A-1. 
This would squarely satisfy the essential fac- 
tors which are necessary to be considered to 
determine the place of performance of a con- 
tract if such a place is roz named or such 
could not be found by necessary implication 
either. 
to have been improperly -laid. 


8. The other alternative argumeat of 
Mr. Kesava Iyengar is that the first defen- 
dant should be deemed to be carrying on 
business at Koolim since he was runniag a 
partnership firm, though along with his sons 
the second and the third defendants. No 
doubt, there is evidence under Exs. B-1, B-3 
and B-4, which touch upon the partnecship 
business carried on by the defendants. Under 
Ex. B-1 the general nature of the business 
is described as real property owners anc . the 
date of commencement of business is given 
as 1-1-1951. Here again we have a reference 
to the usual residence of the 1st defendamt as 
Mahibalampatti, Tirupattur Taluk, Ramana- 
thapuram Dist, South India, whereas the 
usual place of residence of defendants 2 and 
3 is given as 64, Jalan Reya, Koolim. The 
partnership business apparently was started 
11 years after the Ist defendant received the 
deposit under Ex. A-1. The nature of the 
business in the partnership is not mney- 
lending business. It is not known, ncr is 
there any evidence to show that the part- 


The suit, therefore. cannot be said. 


` Dist., South India, 
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nership business took over all the obligations 
and responsibilities of the first defendant as 
the proprietor of the Y. M. Y. Firm, which 
was solely a money-lending firm. D. W. I 
in his evidence would say ‘In our accounts. 
the amounts have been credited in the name 
of K. 5. A. K. Raman Chettiar of Arimalam 
(plaintiffs adoptive father)’. It is not clear 
as to what he means by ‘our accounts’, be- 
cause he was asked to produce his kurippu 
and peredo (ledger and daybook), but in his 
evidence he says ‘I have not produced them’. 
He will hesitantly sav in the box and that 
the second and third defendants also are 
doing money-lending business, but he does 
not know in what vilasam they were doing 
such business. There is therefore no posi- 
tive evidence adduced by the Ist defendant 
that defendants 2 and 3 ‘have taken over 
all the responsibilities and okligations includ- 
ing that arising under Ex. A-1, when the 
partnership business was started in 1951. On 
the other hand, we have no hesitation in 


. coming to the conclusion that the transac- 


tions which the first defendant had as sole 
proprietor of the Y. M. Y. Firm in 1940 
were distinct and separate from the partner- 
ship business started by him along with his 
sons in 1951 not only because the nature of 
the business is different but also because there 
is no continuity in the quondam Y. M. Y. 
Firm. There is no nexus between the quon- 
dam proprietary firm of Y. M. Y. with the 
laterly constituted firm of Y. M. Y. in the 
name of all the defendants. Defendants 
2 and 3 discreetly kept themselves outside the 
box.. If, therefore, the contracts as reflected 
under Ex. A-1 is a pointer to a specific deal- 
ing as between the plaintiff’s father on .the 
one hand and the first defendant on the 
other, then the plaintiff's father or his suc- 
cessors in interest, namely, the plaintiff, could 
only bring a personal action against the pro- 
misar on the basis that it is a deposit pay- 
able on demand by the promisor. The plain- 
tiff cannot in the circumstances file a suit 
against the partnership firm of Y. M. Y. 
which is a stranger to the contract and with 
which neither the plaintiff nor his father had 
any dealings. : f 


9, We have already referred to the 
fact that the first defendant came away from 
Koolim in 1941 and settled in Mahibalam- 
patti, Tirupattur Taluk, Ramanathapuram, 
and never returned to 
Malaya. It has not been established that 
the Y. M. Y. firm which belonged to the first 
defendant on the date when the deposit was 
taken, ever had a place of business after 
1941 at Penang or at Koolim. Again, there 
is no evidence to show that the quondam 
Y. M. Y. firm had any place of business at 
Penang. -On the other hand. we have al- 
ready referred to the fact that the partner- 
ship firm of Y. M. Y. had-no place of busi- 
ness at Penang. Under these circumstances, 
we do not agree with Mr. Kesava Iyengar, 
that the suit ought to have been filed at 
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Penang in accordance 
law. 

10. There is evdence to show that 
the plaintiff called upon the ist defendant 
even in 1948 to make necessary entries con- 
sequent upon his acquisition of a right to 

- demand the deposit and claim for a payment 

. thereof. The first defendant did not even 
then offer to pay the amount at any specified 
place in Penang, nor did he reply to the said 
demand. The suit notice was not answered. 
In these circumstances, we conclude that the 
suit has been properly laid and the forum 
has been rightly selected. S 

11. The suit is for the recovery of 
money. Whatever may be the legal position 
of similar contracts entered into outside India 
between a citizen and an institution, such as 
a bank or an incorporated company. having 
various branches, as was pointed out in State 
Aided Bank of Travancore v. Dhritram, 
1942-2 Mad LJ 256 = (AIR 1942 PC 6), it 
cannot be said that an action to enforce 
payment of money by an ordinary citizen 
under a written contract entered into outside 
India, can only be instituted in a place other- 
wise than in India. In the above case the 
plaintiff who was a permanent resident and 
employee in Bombay wrote in September, 
1936, to the State Bank of Travancore at 
Allepey and enquired about the rates of 
interest allowed on fixed deposits. On .1-10- 
1938, the plaintiff paid Rs. 11,000/- to the 
account of the Bank in the National City 
Bank of New York, Bombay, filled up the 
necessary forms and wrote to the Bank at 
Allepey requesting them for the issue -of a 
fixed deposit receipt. On 6-10-1938, the bank 
issued the deposit receipt with effect from 
the ist inst. Similar transaction took place 
in March 1937 also. In March 1938, when 
the second deposit became due, the bank 
was in difficulties and was postponing pay- 
ment. All proceedings against the bank -were 
stayed. _A scheme of arrangement was -ap- 
proved by the creditors. Thereafter the 
plaintiff commenced an action in Bombay to 
tecover the amounts due to him. In those 
circumstances, it was held that. the place 
where the contract was made as well as the 
place where the contract was to be perform- 
ed was Travancore and the law of the State 
governs the transaction. The learned Law 
Lords gave sufficient weight to the fact that 
the dealings were with a banking institution 
and in such -cases a banking transaction 
should be deemed to have been entered into 
at the only office of the Bank wherein ordi- 
nary banking business of this kind has to be 
completed. In these circumstances, they held 
that the contract in that case was to be 
performed at Travancore. We may at once 
refer to Re Helbert Wagg and Co. Ltd., 
1956-1 All ER 129. The learned Judge 
quoted Romer, L. J., and observed that he 
knows of no authority for the proposition 
that a‘ simple contract debt is situate in a 
country at a time when the debtor is not 
resident there. Cheskire on Private. Inter- 


with the Malayasian 


” residence of the debtor. 
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national Law, 7th Eda. at page 421, has suc- 
cinctly put the proposition thus: : 


“This rule, that a chose in action, such 
as a right to recover a loan or money due 
under an insurance policy, is situated in the 
country, where the debtor resides, encoun- 
ters an apparent difficulty where, as will often 


-occur in the case of a Corporation, the resi- 


dence extends to two or more countries. Al- 
though the place of residence is chosen be- 
cause it is there that recovery by action is 
possible, it has been suggested that a debt 
is situated in the country where it is pay- 
able even though this does not represent the 
The courts, how- 
ever, have not taken this view. They have 
insisted that the residence of the debtor is 
‘an essential elements in deciding the situs of 
the debt’. If the debtor resides in two-.or 
more countries, then, indeed, the debt is 
situated in the one in which ‘it is required 
to be paid by an express or implied provi- 
sion of the contract or, if there is no such 
provision, where it would be paid according 
to the ordinary course of business’. If, how- 
ever, the debtor resides only in one country, 
it is there alone that the debt is situated not- 
withstanding that it may be expressly or im- 
pliedly payable elsewhere”. 


ln Muthukanni Mudaliar v. Andappa Pillai, 
AIR 1955 Mad 96, Rajamannar, C. J., pre- 
siding over the court, observed that a suit 
can be instituted for personal relief against 
a defendant in a court within the Jocal limits 
of whose jurisdiction the defendant is resid- 
ing or carrying on business on the date of 
the institution of the suit, wherever the 
cause of action for the suit had arisen, and 
to such a suit, the provisions of the statute 
of limitation in force in the country of the 
forum ie., the ‘lex fori? would apply. > In 
Karuppan Chettiar v. Somasundaram Chet- 
tiar, 1961-1 Mad LJ 323 at p. 327 = (AIR 
196} Mad 122), the principle that the law 
which governs a contract depends on the 
intention of the parties, express or implied, 
has again been reiterated. When there is no 
intention expressed in the document which is 
decipherable, clearly courts are left to infer 
the intention by reference to considerations 
where the contract was made and how and 
where it was to be performed. Considering 
the authorities, we are of the view thai the 
plaintiff was in order in seeking the forum 
of an Indian court for realisation of the 
depnsit after demand as it was well within 
the law of limitation availing in this coun- 
try to do'so. i 

12. As the plaintiffs status and the 
right to demand payment back of the depo- 
sit is not in dispute, the only other argu- 
ment of Mr. Kesava Iyengar is whether the 
suit is barred by limitation under the Malay- 
sian Law of Limitation. The Limitation Ordi- 
nance, 1953 of the Federation of Malaya was 
referred to for the purpose. Section 23 of 
the said Ordinance, which was solely relied 
upon, runs thus:— 
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“Subject to the provisions of sab-sec- 
tion (1) of Section 22 of this Ordinance, 
no action in respect of any claim to the per- 
sonal estate of a deceased person or t any 
share or interest in such estate, whether 
under a will or on intestacy, shall be brought 
after the expiration of 12 years from the 
date when the right to receive the shere oF 
interest accrued, and no action to recover 
arrears of interest in respect of any legacy, 
or damages in respect of such arrears. shall 
be brought after the expiration of six years 
on the date on which the interest became 

ue.” 

13. This section is- inapplicable even 
if it is said that the Malaysian law is at- 
tracted in the instant case. Here the claim 
is not in relation to an estate of a deceased 
person or to any share in such estate As 
already pointed out, the plaintiff ottained 
a right in himself to demand the ceposit 
under Ex. A-1, even when his father was 
alive. Therefore, this section is not applic- 
_ able. But off the record Mr. Kesava Iyen- 

gar relies on one other ssction to sustein his 
contention as to the bar of the suit under 
the Law of Limitation availing in Malaya. The 
first defendant cannot take advantage of the 
said Law of Limitation since he came away 
from Malaya in 1941 and ceased his connec- 
tion therein. He chose Mahibalampatti as 
his permanent place of residence. He has to 
place his business at Penang, and, as already 
Stated, the word ‘Penang’ is vague ard un- 
certain and cannot therefore be understood 
as a definite place where the performance 
can be demanded. We have already dealt 
with this aspect and referred to Section 20 
(3), Civil Procedure Code which enabe the 
plaintiff to file the suit in India, since the 
first defendant was a permanent resident 
therein. In accordance with Article 60 of 
the Limitation Act, the cause of act.on is 
not barred until the lapse of three years 
from the date of demand. The plaintff de- 
manded payment by notice Ex. A-7 dated 
15-10-1963 which was acknowledged by the 
first defendant in Ex. A-8 on 16-1C-1963. 
The plaint was filed on 9-10-1966 well 
within three years from the date af de- 
mand. As the law of lex fox lici fozi and 
not lex loci contractus or lex lici solationis 
applies to the facts of this case, we are in 
agreement with the learned Subosdinate 
Judge, that no provision of the Limsatation 
Ordinance, 1953 of the Federation of Malaya 
will non-suit the plaintiff. For all the above 
reasons the appeal fails and is dismissed with 

costs. 
Appeal dismissed. 
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AIR 1974 MADRAS 309 (V 61 C 92) 
RAMANUJAM AND 
V..RAMASWAMI, JJ. 

Sakunthala, Appellant v. Rasheedunnissa 
and others, Respondents. ` 

Appeal No. 389 of 1967, D/- 16-10-1973, 
against decree of City Civil J., Madras, in 
O. S. No. 2763 of 1963. 

Index Note: — (A) Mussalman Wakf 
Validating Act (1913), Section 4 —- Ultimate 
disposition of income to the poor too remote 
— Wakf not saved — Illustrative case. 


‘Brief Note: — (A) Thus where the 
disposition for the benefit of the poor was 
to be operative after the extinction of all 
the heirs of the wakif’s daughter, the dispo- 
sition is too remote and is not saved by 


Section 4. AIR 1940 Cal 501, Followed. 
i t ' (Paras 2, 3) 
Cases Referred: Chronological Paras 


AIR 1965 SC 1722 = (1965) 3 SCR 307, 

- Fazlul Rabbi v. State of West Bengal 

AIR 1940 Cal 501 = .44 Cal WN 974, 
Mohiuddin v. Safia Khatun 2, 3 


K. Ahmed Meeran and A. Abdul Hadi, 
for Appellant; M. A. Satar Sayeed and S. I. 
Samiullah, for Respondents. 


Yy. RAMASWAMI, J.:— The first de- 
fendant is the appellant. - Respondents 
1 to 5, as plaintiffs, filed the suit for decla- 
tation that the suit property is wakf pro- 
perty and restraining the appellant by per- 
manent injunction from bringing the property 
to sale by public auction or private sale in 
pursuance of the mortgage executed in his 
favour. The suit property is a superstruc- 
ture bearing door No. 19 Neeli Veerasami 
Street, Pycrofts Road, Triplicane, Madras. 
This superstructure along with two other 
items of superstructures originally belonged to 
onè Syed Ghulam Murthuza Sahib. Under 
a deed dated 14-5-1927, the original owner 
purported to execute a ‘wakf-ul-aulad’. The 
plaintiff contended that since the suit pro- 
perty is a wakf property, the mortgage deed 
executed by their father was invalid and not 
binding. on them and that the appellant here- 
in could not bring the property to sale. The 
first defendant contended that the wakf deed 
executed by Syed Ghulam Murtaza Sahib 
was not valid in law. Alternatively, he con- 


tended that the wakf was not act- 
ed upon and that, in any case, the 
second defendant who was the daughter 


of the wakif, prescribed title to the pro- 
perty by adverse possession. The second de- 
fendant, ‘daughter of the wakif, who is also 
the paternal grandmother of the plaintiffs, 
remained ex parte. The trial Court came to 
the conclusion that the wakf was valid, that 
it was acted upon, that the second defendant 
had not perfected title by adverse posses- 
sion and that, therefore, the mortgage exe- 
cuted in favour of the first defendant was not 
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valid and in that view, the suit was decreed 
as prayed for. 


2. In this appeal, the learned Coun- 


sel for the appellant mainly contended that 
the wakf deed executed by Syed Ghulam 
Murthuza Sahib was not valid in law and that 
therefore, the suit is liable to be dismissed. 
After reciting that the wakif was desirous of 
settling the properties under the provisions of 
the Mussalman Wakf Validating Act, 1913, as 
a wakf for the benefit of his daughter and 
her children subject to his own right of en- 
joyment of the income of the property for 
his maintenance, the document proceeded to 
State that the wakif has dedicated the said 
properties as wakf and that he shall enjoy 


the income from the properties during his: 


lifetime and after his death, the income shall 
be enjoyed by his daughter Hazaran Bi, 
after her death, by her children and -so on 
from generation to generation and if at any 
time the line of her heirs is extinct and no 
heirs are capable of inheriting the property, 
then, the income from the suit property 
should be given to the mutavalli for the 
time being of the Sydani Bee’s Mosque in 
Bells Road, Triplicane, Madras. The deed 
further provided that he shall be the first 
mutavalli and after him, his daughter, Haza- 
tan Bi, shall be the mutavalli and if she 
is rot alive, any one of her male children 
shall succeed to the mutavalliship and that 


this shall continue from generation to gene-. 


ration and if there were no male descendants 
to his daughter, then the eldest of the. female 
descendants should become the mutavalli. 
‘The learned Counsel for the appellant .sub- 
mitted that the ultimate disposition of the 
income to the mutavalli for the time being 
of Sydani Bee Mosque is too remote and 
does not satisfy the requirement of the pro- 
visions of the Mussalman Wakf Validating 
Act, 1913, relating to the ultimate dispositien 
enuring to the poor. Section 3 of that Act 
provides that it shall be lawful for any per- 
son professing Mussalman faith to create a 
wakf for the maintenance and support wholly 
or partially of his family, children or des- 
cendants provided that the ultimate benefit 
in such cases is expressly or impliedly re- 
served for the poor or for any other purpose 
recognised by Mussalman Law as a reli- 
gious, pious or charitable purpose of a per- 
manent character. Section 4 which is in the 
nature of an explanation states that no such 
wakf shall be deemed to be invalid merely 
because the ultimate benefit reserved therein 
-for the poor or other religious, pious or cha- 
titable purpose of a permanent nature is 
postponed until after the extinction of the 
family, children or descendants of the per- 
son creating the wakf. It is not disputed 
that there is an express reservation of the 
ultimate income to the poor in the disposi- 
tion made in the document in favour of the 
mutavalli for the time being of Sydani 
Bee mosque. But, what is contended by the 
Jearned Counsel for the appellant is that 
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since that disposition is to be operative only 
after the extinction of all the heirs of the 
wakif’s daughter, the disposition was too re- 
mote and illusory and is not saved by the 
provisions of the Mussalman Wakf Validat- 
ing Act, 1913. In support of this contention, 
the iearned Counsel relied on the deci:ion in 
Mohiuddin v. Safa Khatun, AJR 1940 Cal 
501. In that case, the document provided 
that the income from the property should be 
distributed to the named individuals therein 
and on the death of the abové mentioned pert- 
scns, the allowances payable to them. were to 
be paid to their respective heirs in succession 
according to law of inheritance. If any of 
the donees die heirless, then, it should go to 
the pious purposes provided in paragraph 6 
of that document. The Division Bench of 
the Calcutta High Court held:— 


“If the ultimate gift to the poor or to 
pious, religious and charitable’ purposes be 
postponed till after the extinction of the 
family, children or descendants of the wakif, 
the wakf would be valid although the ulti- 
mate gift to such purposes is remote. If 
such an ultimate gift is more remote, that 
is, if it is to take effect on the extinction of: 
a more extended group of persons as for ins- 
tance heirs: how low so ever of the wakif. 
the dedication by way of wakf substantially 
for the maintenance of the wakif’s family. 
children and descendants would not be void 
under the Wakf Validating. Act.” 

3. As stated already, in this case, 
after stating that the income will have to be 
utilised by him for the maintenance during 
his lifetime, after him his daughter and after 
her death, by her children and so on, the 
document further provided— 


if at any time the-line of her 
heirs is- “extinct and no heirs are capable of 
inheriting their property then the income 
from the suit property would be given to the 
mutavalli for the time being of the Sydani 
Bee’s Mosque. 


This portion of the document is a part of 
the operative portion and is a disposition of 
the income, so much so, unless the entire 
block of heirs of his daughter are extinct, the 
income.could ‘not go to the mutavalli of the 
Sydani Bee’s Mosque. ‘This as held in AIR 
1940 Cal 501 is more remote than that con- 
templated under Section 4 of the Wakf Vali- 
dating Act, 1913. It may be mentioned that 
this decision in AIR 1940 Cal 501 was re- 
ferred to by the Supreme Court in Fazlul 
Rabbi Pradan v. State of West Bengal, AIR 
1965 SC 1722, without any word of dissent 
or' comment. - The learned Counsel for the 
State Wakf Board contended that the inten- 
tion of the wakif was to benefit his daughter 
and her children and in fact, the deed uses 
the expressions ‘daughter’, ‘her children’ and 
‘descendants’ while dealing with the succes- 
sion of mutavalliship, and that, therefore, the 
document will have to be construed as if the 
wakif intended to benefit only his daughter 
and her descendants and not the heirs in 
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general, We are unable te agree with this 
contention of the fearned Counsel. The 
‘Wakif has used various expressions ia the 
same document like ‘children’, ‘heirs’ and 
‘descendants’, which show that he is aware of 
the distinction of these -wcrds. While d2spos- 
ing of the income after his lifetime he -efer- 
zed to his daughter, her children and while 
Making a disposition of the income after the 
death of his daughter and children, he -efers 
to heivs of his daughter and while referring 
to the succession: to the mutavallishis, he 
first. refers to male lineal descendants and 
then to female descendants of his, dauzhter. 
Thus the wakif is fully awere of the distinc- 
tion and we are of the opinion that he in- 
‘tended. the income to go to the mosque ulti- 
mately, onty on the extinction of all in the line 
of the heirs of his daughter and children and 
mot en fhe extinction of his daughter, chil- 
dren and other. descendants alone. - Clearly 
‘therefore, Section 4 of the Wakf Validating 
Act does not make the deed valid. Ih the 
Tesult, we hold that the deed. dated 14-5- 
1927 did mot operate as a valid wakf., If the 
wakf is mot valid, there is no dispute that 
.Hazaran Bi inherited the property a3..the 
daughter and that therefore, her settl:ment 
of the properties under Ex B-1 in favcur of 
‘her son, mortgagor, was valid. The plain- 
tiffs have not questioned the mortgage ex- 
ecuted by their father on any other g-ound 
except on the ground that the propecty is 
wakf property and thereZore, could not be 
the subject-matter of a mortgage. In view 
of this finding, no other point arises for 
-consideration. 

4 Tn the result, this appeal is allow- 
ed and the judgment and decree of the trial 
‘Coust is set aside and the suit is dismissed. 
The appeliant will be entitled to his ccsts in 


‘this court as well as in the ¿rial Court azainst. 


-the plaintiffs, respondents J to 5. The ap- 
pellant will pay the court-fee due to Gov- 
emment. The Wakf Board will bear its 
Sone and the Counsel's fee we fix at Rupees 


z Appeal allowed. 


AIR 1974 MADRAS 311 (V 61 C §3) 
XAILASAM AND N. S.. 
RAMASWAMI, JI. 

Murugan, Appellant v. Jayarama Pillai 
and others, Respondents. 

Letters Patent Appecl No. 30 ‘of 1969, 
DH- 6-9-1973, against judgment of Veakata- 
dri, ¥., ia S 5. A. No. 1730 cf 1964. 

Index Note: — (A) T. P. Act 882), 
Section 58 ¢cj) — Document held to be mort- 
gage by condifional sale and not an catright 
såle with a sight fe repurchase. 


Brief Note: — (A) The circumstances 
thet the reconveyance was for the same 
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amount as the consideration for the ostensi- 
ble saie, that the condition regarding the re- 
conveyance was embodied in the very same 
document, that the patta was not transferred 
to the defendant, that the document. describ- 


-ed itself as a sale which was to take effect 
-after a particular time’ limit, that the consi- 


deration was for an odd amount (Rs. 3826.50) 
were held: to be clearly indicative of the 
fact that the document was a mortgage by 
conditional sale and not an outright sale 
with a right to repurchase. An omission to 
mention interest on the sum would noi make 
il an outright sale in view of the fact that 
the defendant immediately after execution of 
document was put into possession and was 


. to enjoy property in lieu of interest. 


(Paras 3, 4, 7) 
Cases Referred:. Chronologicai Paras 
AIR 1966 SC 902 = (1966) 2 SCR 918, P. < 
Bapuswami v. Pattay Gounder 
AIR 1963 SC 1906 = (1963) Supp 2 SCR 
82, Bhoju Mandal v. Debnath Bhagat 3 
AIR 1960 SC 301 = (1960) 2 SCR 117, 
Bhaskar v. Shrinarayan 3 
(1956) 1 Mad LJ 385, Kulathu Iyer v. 
Manicavasagam Pillai 3 
ay 1 Mad LJ 388 = 69 Mad LW e 
A. Khan v. Nawaz Khan 
AR 1954 SC 345 = 1954 SCI 469, Chun- 
chun Jha v. Ebadat Ali 2 


M. A. Srinivasan and. M. A. Srinivasan, 
for Appellant; R. Gopalaswami Iyangar, for 
Respondents, s 


N. S. RAMASWAMI, J.:— The only 
question in this appeal under the Letters 
Patent is whether the document, Ex. A-1, is 
a mortgage by conditional sale or whether it 
is an outright sale, with a right to repur- 
chase. The suit was for redemption by the 
executants of the document Ex. A-1, on foot- 
ing that that was a mortgage by conditional 
sale. The defendant contended that it is an 
outright sale with a right to repurchase and 
that tbe plaintiffs having not exercised their - 
tight to repurchase, they have no further 
remedy. The first two courts held that the 
document was an outright sale and therefore 
the plaintiffs were not entitled to redemp- 
tion. However, on a second appeal filed by 
the plaintiffs, Venkatadri, J., reversed the 
finding of the courts below and allowed the 
appeal, holding that Ex. A-1 is a mortgage 
by conditional sale. Now, the defendant in 
the suit has filed this Letters Patent Appeal. 


2. The terms of Ex. A-1 are, that the 
property in question was sold for a sum of 
Rs. 3826.50, consisting of five items of con- 
sideration, and the property would be re- 
conveyed if the vendors (the plaintiffs in the 
suit) repaid the said sum of Rs. 3826.50 after 
five years and within seven year from the 
date of the document. The document is 
styled as Kedukirayam. Admittedly, the docu- 
ment comes under the purview of S. 58 (c) of 
the- Transfer of Property Act, as amended 
by Act XX of 1929. That provision says 
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that where the mortgagor ostensibly sells the 
mortgaged property, on condition of such 
payment of the mortgage amount being made, 
the buyer shall transfer the property to the 
seller, the transaction is called a mortgage 
by conditional sale. In the present case, the 
condition to repurchase is in the very docu- 
ment of the ostensible sale. ‘Therefore, it is 
not contended by the learned Counsel for 
‘the defendant-appellant that this document 
does not come under the purview of Sec- 
‘tion 58 (c) of the Transfer of Property Act. 
That being so, the burden is heavy on the 
defendant to establish that the document is 
‘really an outright sale. In Chunchun Jha v. 
Ebadat Ali, 1954 SCJ 469 = (AIR 1954 SC 


345), it is pointed out that the Legislature. 


has made a clear cut classification and ex- 
cluded transactions embodied in more than 
one document from the category of mortga- 
ges and that therefore it is reasonable to 
suppose that the persons, who, after the 
amendment of Section 58 (c) of the Transfer 
of Property Act, choose not to use two docu- 
ments, do not intend the transaction to be a 
sale, unless they displace that presumption 
by clear and express words, and if the condi- 
tions of Section 58 (c) are fulfilled, then the 
deed should be considered as a mortgage. 
However, the learned Counsel for the appel- 
Jant referred to three other decisions of the 
Supreme Court and contended that these deci- 
sions support his: contention that this docu- 
ment is really an outright sale and not a 
mortgage by conditional sale. 

3. In Bhaskar v. Shrinarayan, AIR 
1960 SC 301, the finding is that the docu- 
ment in question in that case was really a 
mortgage by conditional sale. The learned 
Counsel points out that the circumstances 
that were present in that case. are 
not present in the present case, and 
therefore, the document in the pre- 
sent case should not be held to be a mort- 
gage by conditional sale. It is needless to 
point out that there cannot be two cases 
exactly similar on facts. The mere fact that 
the circumstances that were present in the 
above case are not so present in the present 
case is not a ground to hold that the docu- 
ment, Ex. A-1, is not a mortgage by condi- 
tional sale. We would presently advert to 
several other circumstances which do indicate 
that the parties intended that the document 
js only a mortgage by conditional sale, and 
not an outright sale. In Bhoju Mandal v. 
Dheonath Bhagat, AIR 1963 SC 1906, on the 
facts of that case, it was held that the trans- 
action was a sale and not a mortgage by con- 
ditional sale. That decision would not help 
the appellant in the present case. P. L. Bapu- 
swami v. Pattay Gounder, AIR 1966 SC 902, 
which is also . referred to by the learned 
counsel, is against his contention. That is a 
case where the document, which was an os- 
tensible sale, was held to be a mortgage by 
conditional sale and not an outright sale. The 
Supreme Court pointed out four circumstan- 
ces to come to the conclusion that that docu- 
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ment was a mortgage by conditional sale. 
They are: (1) the condition for repurchase 
was embodied in the same document; (2) the 


‘consideration for the transaction was Rupees 


4,000/- while the real value of the property 
was Rs. 8,000/-; (3) the patta was not trans- 
ferred to the vendee after the execution of the 
document and the cist for the land was also 
continued to be paid by the vendor; and (4> 
the consideration for the. reconveyance was 
Rs. 4,000/-; namely, the same amount as the 


‘consideration for the original transaction. As 


we said, ‘this decision is really against the 
contention of the learned counsel for the ap- 
pellant, for, in the present case, at least three 
circumstances relied on by the Supreme 
Court in ‘the above case are present. In fact, 
over and above -those three circumstances, 
there are several other circumstances indicat- 
ing that the document is a, mortgage by 
conditional sale. In this case also, the te-, 
conveyance is for the same amount as  the$ 
consideration for the ostensible sale. The} 
condition regarding the reconveyance is em-! 
bodied in the very same document. Pattal 
has not been transferred to the defendant. 
These are three of the circumstances relied! 
on by the Supreme Court in the above case 
for holding that the document in that case 
was really a mortgage by conditional sale, 
and they are also present in the present case.. 
In addition to the above three circumstances. 
in the present case, there are several other 
circumstances. As we said, the document is 
styled as Kedukirayam. As we understand, the 
term Kedukirayam means a sale which is to 
take effect after a particular time-limit.. The 
learned Judge who heard the second appeaf 
has also pointed out that according to the 
Lexicon, the words Kedukirayam refer to a. 
time-limit. If it is an outright sale, the docu~ 
ment would be termed as a Suddikirayam. Thep 


_very fact that the parties chose to call the 


document a Kedukirayam indicates that thej 
ostensible vendee was not to get the title to the}: 
property immediately on the execution of the; 
document but only after the time-limit fixed? 
in the document. In this connection, the} 
learned Counsel for the appellant referred 
to the decision reported in Kulathu Iyer v. 
Manickavasagam Pillai, 1956-1 Mad LJ 385. 
That is a decision of a Jearned Single Judge- 
of this court and one of the points consider- 
ed in that case was regarding the meaning of 
the term Voidakirayam. The learned Judge re- 
marked that the words Voidakirayam in the. 
context appeared to him as meaning nothing- 
more than the fact that the document was a 
sale, with a condition to repurchase withim 
a fixed period. However, we are unable to- 
share the view of the learned Judge regarding 
the meaning of the term Voidakirayam. 
which is more or less equivalent to 
Kedukirayam, Voidakirayam or Kedukirayam: 
cannot possibly refer to the condition to re-- 
purchase. As we said, as the term refers to 
a time-limit as per the meaning given in the- 
lexicon, it should mean that the sale is to take- 
effect after a particular time-limit. In the 
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decision referred to above 1956-1 MLJ 385, 
the learned Judge of this Court referred to 
several circumstances appear:ng in that case, 
explained away each and every circumstan- 
ce and witimately held that the document 
in that case was really an outright sale. But 
the same learned Judge had to  comsider 
similar document in the case reported in 
S. A. Khan v. Nawaz Khan, 1956-1 Mai LI 
388. In the latter case, that is, 1956-1 Mad 
LJ 388, the learned Judge has held on 
similar circumstances referred to in the ear- 
lier case that the document in questicn is 
really a mortgage by conditional sale. Any- 
way, we are unable to take 1956-1 Mad LJ 
385, as a precedent regarding the - present 
question whether the document is to be treat- 
ed as a mortgage by conditional Sale or an 
outright sale. 


4. Apart from the document heving 
been styled as a Kedukirayam there are two or 
three other circumstances indicating that the 
document is really a mortgage by condi- 
tional sale. The most important circumstan- 
ce is that the consideration is an odd sum, 
namely; Rs. 3826.50. If it is an outright 
sale, we do not understand as to why the 
parties should agree upon such an odd fgure 
as the consideration for the same. It is sig- 
nificant to note that the entire sum of Rupees 
3826.50 paid by the defendant under the 
document went towards the discharge of 
loans due by the plaintiffs. As ‘we said, “here 
are five items of consideration making up 
the total sum of Rs. 3826.50. The first four 
items are mortgages and promissory motes 
which had been executed by the plaintiffs 
and which were directed to be discharged by 
the defendant himself. The fifth item is a 
cash consideration of Rs. 797.50. But even 
this amount is really for discharging sundry 
jdebts due by the plaintiffs. This fact, name- 
jy, that the consideration is for an odd 
amount, is clearly indicative of the fact that 
ithe document is really not an outright sale. 
The learned Counsel for the appellant con- 
tends that the first two Courts have found 
that the value of the property dealt with 
under the document was not Rs. 7,000/-; as 
claimed by the plaintiffs, and that the consi- 
deration mentioned in the document was ade- 
quate. But, as pointed cut by the learned 
Judge, there is some evidence in the case 
that the property was worth much more than 
Rs. 3826.50 as on the date of the document. 
That apart, it is impossible to hold that the 
value of the property was exactly Rupees 
3826.50 as on the date of the document. 


~ 5. There is yet another circumstance 
‘against the appellant. The plaintiffs gave 
notice calling upon the defendant to accept 
the sum of Rs. 3826.50 and hand over pos- 
session of the property to them, on the Zoot- 
ing that the document, Ex. A-1, is only 2 
mortgage by conditional sale. The signifi- 
cant fact is that the appellart, after rece ving 
the notice, did not protest. He did not send 
any reply at all. 
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6. In view of all these circumstances, 
we agree with the learned Judge that the 
document is only a mortgage by conditional 
sale. 


7. The learned Counsel for the ap-, 


Yegnanarayaniah 


pellant is not right in his contention that ast 


there is no mention of interest for the sura 
of Rs. 3826.50 in the document, it should}! 
be treated not as a mortgage, but as an out- 
right sale, Admittedly, the defendant was 
put in possession of the property immediate-| 
ly on the execution of the document. Hei 
was to enjoy the property in lieu of interest. 
Therefore, one cannot expect any mentionr| 
of payment of interest for the said sum inl 


' the document. 


The result is, the appeal fails and is dis- 
missed with costs. 
Appeal dismissed- 


AIR 1974 MADRAS 313 (V 61 C 94) 
' VENKATARAMAN AND 
MAHARAIJAN, JJ. 


In the Matter of B. Yegnanarayaniah,. 
Appellant. 


O. S. App. No. 20 of 1973 and C. M. P. 
5109 of 1973, D/- ade against judg- 
ment of Ramanujam, J . in Appin. No. 184 
of 1973, D/- 16-3-1973. 


Index Note: — (A) Contempt of Courts 
Act (1971), Sections 2, 14 and 15 — Civil 
Contempt — Jurisdiction of High Court to 
take action if can be taken suo motu — Pro- 
cedure. 


Brief Note: — (A) It is clear that ¿he 
High Court has jurisdiction to initiate con- 
tempt proceedings suo motu even in a civil 
contempt as defined in Section 2. No parti- 
cular form of procedure is necessary so long 
as the proceedings are initiated giving an 
opportunity to the contemner to defend him- 
self. Article 21 of the Constitution is not 
in any way violated thereby. (Para 11) 


Index Note: — (B) Contempt of Courts. 
Act (1971), Section 2 — Nature of — Direc- 
tion by Comt to produce document — Fail- 
ure to produce, 


Brief Note: — (B) Proceedings for con- 
tempt are quasi-criminal in nature and the 
Court must be satisfied about the guilt of 
the appellant beyond reasonable doubt, be- 
fore action is taken thereon. (Para 12} 


Where a Court directs a party to. pro- 
duce a particular deed, but it is not proved’ 
that the document is in the custody of the 
party so directed, his failure to produce it 
cannot be regarded as wilful and he cannot 
be convicted of contempt. Decision in Ap- 
plication No. 184 of 1973, D/- 16-3-1973 
(Mad), Reversed. (Paras 13, 16) 
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Caseg Referred: Chronological Paras 


LAIR 1972 SC 858 = (1972) 1 SCWR 423 = 
1972 Cri LJ 643, R. L. Kapur v. State of 
Madras 10 

AIR 1960 Pat 430 = ILR 39 Pat 415: = 
1960 Cri LY 1254 (FB), In the matter 
Basanta Chandra Ghosh 

AIR 1959 Bom 182 = 60 Bom LR 873 = 
1959 = LJ 567, State of Bombay vV. 
Mr. 9 


AIR 1954 SC 186 = 1954 SCR 454 = 1954 
Cri LJ 460, Sukhdeo Singh v. Chief Jus- 
tice and Judges of Pepsu High 
2 9, 12 


Court 
„AIR 1945 PC 147 = ILR (1945) Bom 959 = 
47 Cri LJ 61, Ali Mohamed Adamalli v. 
King Emperor 10 
„AIR 1936 PC 141 = 1936 AC 322, Ambard 
v. Attorney-General for Trinidad . and 
Tobago : 12 


G. Vasantha Pai and A. Balasubrama- 
‘nian, for Appellant; The Advocate-General, 
-for State. 

VENKATARAMAN, Juz—. This is an 
zappeal against the judgment of Ramanujam, 
J., convicting the appellant, Yegnanarayaniah, 
.of contempt and sentencing him to undergo 
simple imprisonment for six months and a 
-fine of Rs. 2,000/-. The facts are these: 
‘One Subbanna created a trust called ‘Vavilla 
Venkateswara Sastruki Trust’? by deed dated 
30-6-1956. She was the sole trustee during 
‘her life and ‘she appointed the appellant (her 
‘sister’s son-in-law) as the sole trustee after 
“her death. The appellant took charge as 
-sole trustee on 12-9-1958. She left a will in 
respect of her private properties and ap- 
“pointed the appellant as executor. On the 
allegation that the appellant did not per- 
‘form any of the charities mentioned in the 
‘trust deed and misappropriated certain 
-amounts, some persons filed a suit, C. S. 
88 of 1970, seeking the removal of ‘the ap- 
pellant from the trusteeship. During the 
~pendency of the suit, the appellant and an 
advocate Sri S. S. Marthandam were ap- 
~pointed joint receivers. After an elaborate 
trial, Ramanujam, J., found that the ap- 
-pellant had diverted an amount of Rupees 
1,22,769, from the trust fund to the ex- 
-ecutor’s account without any authority or 
justification, in addition to the various enor- 
mous amounts misappropriated by him. He 
:also found that he had lent a sum of Rupees 
1,00,000, to his wife at a nominal interest at 
74 per cent. per annum in the year 1967. 
“This amount was not really available for in- 
~vestment because necessary public dues like 
income-tax, wealth tax, estate duty etc., had 
not been paid. In effect he found that the 
appellant had wrongfully diverted the funds. 
“When questioned about the loan in his. evi- 
~dence at the trial, the appellant stated that 
“he bad taken as collateral security by depo- 
-sit of title deeds of the property of his wife, 
namely, door No. 495, Thiruvottiyur High 
“Road. Ramanujam, J., decreed the suit, 
-directed the appellant to be removed from 
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the trusteeship and ordered him to hand over 
the management of the properties of the 
trust to the Official Trustee, Madras. The 
appellant handed over some documents but 
not the documents relating to the deposit of 
title deeds by his wife in respect of doo« 
‘No. 495 Tiruvottiyur High Road. 


2. An Application No. 184 of 1973 
was made by the plaintiffs for directions to 
the appellant to produce the deeds. Rama- 
nujam, J., by order dated 9-2-1973, directed 
the appellant to produce the said deeds with- 
in a week. By his further order dated 17-2- 
1973, he directed the appellant to be present 
in court on the hearing date, namely, 22-2- 
1973. The appellant did not appear on that 
date and did not produce the documents. 
Thereupon Ramanujam, J., by order dated 
27-2-1973, directed him to appear before the 
court on 8-3-1973, to show cause why he 
should not be proceeded with for commit- 
ting contempt of court in not complying 
with the orders. of court dated 9-2-1973 and 
17-2-1973. This notice was accordingly serv-. 
ed on the appellant on 7-3-1973. 


3. The appellant filed an affidavit in 
answer to this show cause notice. He stated 
therein that he was not in possession of title 
deeds relating to door No. 495 Tiruvottiyur 
High Road, belonging to his wife. We are 
not concerned with. the other title deeds. 
Ramanujam, J., however, held by order dated 
16-3-1973, that it was a belated: statement, 
that his conduct showed that he was in pos- 
session of the title deeds which he accepted 
as collateral security for the loan advanced 
to his wife, that he wilfully suppressed them, 
.that he was actuated by fraudulent motive 
in not bringing the documents because he 
had allowed the promissory note to become 
time-barred, and for enforcing the mortgage, 
for which a longer period of limitation was 
available the title deeds would be required 
and that the appellant wanted to put obs- 
tacles in the way of the Official Trustee re- 
covering the loan and that was why he did 
not produce the documents. The conduct of 
the appellant being highly reprehensible, the 
learned Judge imposed the maximum punish- 
ment provided under Section 12 of the Con- 
tempt of Courts Act 1971 (Act 70 of 1971). 


4, The first point taken by Sri G. 
Vasantha Pai, the learned Counsel for the 
appellant, is that Ramanujam, J., had no 
jurisdiction to initiate proceedings in con- 
tempt suo motu, that the order directing the 
appellant to produce the title deeds relating 
to door No. 495 Tiruvottiyur High Road for 
the disobedience of which the contempt pro- - 
ceedings were taken was an order which the 
Official Trustee or the plaintiffs in the suit 
could have enforced by initiating proceedings 
in execution of that order, that, at any rate, 
even if -it-amounted to wilful disobedience of 
the court’s order, it only amounted to ‘civil 
contempt’ that the court’s jurisdiction under 
the Contempt of Courts Act to punish the 
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eappellant for civil contempt should have teen 
invoked by the Official Trustee or by the 
plaintiffs, on an application in the marner 
provided in Order 19 of the Original Side 
Rules ‘of this Court, 1956 and that the caurt 
had no jurisdiction to take proceed_ngs 
„against the appellant suo motu. 


5. On the merits he urged that the 
‘learned Judge was wrong in holding that ibe 
ie deeds in question were with the appel- 
lant. 

6. On the first point, the learned 
Advocate-General Sri Govind Swaminatkan, 
‘supports the learned counsel Sri Vasartha 
‘Pai. The submission of the learned Acvo- 
-cate-General (adopted and developed by Sri 
Vasantha Pai), is this. Under Section 2. of 
the Contempt of Courts Act (Act 70 of 1971), 
*‘contempt of Court’ means civil contempt 
:or criminal contempt. The contempt, if, eny, 
zin this case would only consti-ute a civil con- 
‘tempt. ‘Civil contempt’ means wilful discbe- 
dience to any judgment, decree, direct on, 
-order, writ or other process of a court or wil- 
ful breach of an undertek-ng given to a 
-court. Under Section 14, when it appears 
to the court that a person is guilty of con- 
stempt committed in its presence or hearng, 
then the court may detain such person, in- 
“form him of the contempt with which he is 
-charged, give him an opportunity to defend 
himself and then make an order for the 
-punishment or discharge of such person. It 
‘is open to the party to ask. for the trial of 
‘the case by some other Judge. Under Sec- 
tion 15, in the case of criminal contempts, 
«other than contempts referred to in Section 14, 
the High Court may take action on its cwn 
‘motion or on a motion made by the Acvo- 
-cate-General or any other person with the 
«consent of the Advocate-General. Section 17 
prescribes the procedure in zespect of pro- 
-ceedings under Section 15. Under this sec- 
‘tion’ notice should be serv2d personally on 
the person charged and the notice shculd 
“be accompanied by the copy of the movion 
and also copies of the affidavits, if any. Sec- 
‘tion 23 says that the Supreme Court, or, as 
‘the case may be, any High Court may make 

ules not inconsistent with the provisions of 
` this Act providing for any matter relating 
to its procedure. So far, our High Court 
‘has not framed any rules under Act 70 of 
1971. Therefore, the old rules continue. The 
-old rules are to be found in Order 19 of the 
‘Original Side Rules and Appendix V of the 
Appellate Side Rules. Those rules do not 
‘provide for suo motu action by the cour in 
‘a civil contempt for wilful disobedience of an 
-order directing the party to produce seme 
‘title deeds. In such matters an applicacion 
is filed by the concerned party under Order 19 
‘of the Original Side Rules or under the Ap- 
‘pellate Side Rules. Sri Vasantha Pai, refer- 
ting to Article 21 of the Constitution which 
‘says that no person shall b2 deprived of his 
fife or personal’ liberty except according to 
procedure established by law, contends -hat 
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no procedure has been establisked by law for 
the court to take suo motu action in.a case 
of civil contempt. ` 


7. We are unable to accept these con- 
tentions. Article 215 of the Constitution 
says that every High Court shall be a court 
of record and shall bave all the powers of 
such a court including the power to punish 
for contempt of itself. This is only in recog- 
nition of the inherent powers of the High 
Court as a court of record to punish for 
contempt of itself. No limitation has been 
imposed in ‘this Article that in cases of civil 
contempts the court cannot take action suo 
motu. It is easy to conceive of a case where 
no party may care to come forward to move 
the court for initiating proceedings for con- 
tempt, but where the court may consider it 
necessary and expedient to initiate action suo - 
motu. It is obviously necessary in such cases 
that the court should have such a power. 


8. In Sukhdev Singh Sodhi v. Chief 
Justice and Judges of Pepsu High Court, 
1954 SCR 454 the Supreme Court had to 
consider an application for transfer of cer- 
tain contempt proceedings from the Pepsu 
High Court to any other High Court. In 
that connection, their Lordships pointed out 
that the High Court as a court of record had 
from its inception the inherent power to 
punish for contempt. That was a special 
jurisdiction not in any way controlled by the 
Criminal Procedure Code. This was recog- 
nised in Section 2 of the Contempt of Courts 
Act, 1926. This position was maintained by 
the Constitution under Article 215. Sec- 
tion 2 of the Contempt of Courts Act, 1926,. 
runs thus— ` 

“Subject to the provisions of sub-sec- 
tion (3), the High Court of Judicature esta- 
blished by Letters Patent shall have and 
exercise the same jurisdiction, - powers and 
authority in accordance with the same proce- 
dure and practice, in respect of contempts 
of courts subordinate to them as they have 
and exercise in respect of contempts of them- 
selves”. 

It was recognised in Act XXXII of 1952. 
Their Lordships say that Section 3 of the 
new Act (Act XXXII of 1952) is similar to 
Section 2 of the old Act (Act of 1926) and 
assumes the existence of a right to punish 
for contempt in every High Court and fur- 
ther assumes the existence of a special prac- 
tice and procedure.. Their Lerdships then 
observed— : 

“We hold therefore that the Criminal 
Procedure Code does not apply in matters of 
contempt triable by the High Court. The 
High Court can deal with it summarily and 
adopt its own procedure. All that is neces- 
sary is that the procedure is fair and that 
the contemner is made aware of the charge 
against him and given a fair and reasonable 
opportunity to defend himself. ......... If the 
Criminal Procedure Code dces not apply, 
then there is no other power which we can 
exercise. The Constitution gives every High 
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Court the right and the power to punish a 
contempt of itself. If we were to order a 
transfer to another court in this case we 
would be depriving the Pepsu High Court of 
the right which is so vested in it. We have 
no more power to do that than has a legisla- 
ture.” 

The discussion does not in any way turn 
on the question whether the contempt is a 
civil contempt or a criminal contempt. 

9. A Division Bench of: the Bombay 
High Court had to deal with the argument 
based on Article 21 of the Constitution in 
State of Bombay v. Mr. P., AIR 1959 Bom 
182 = (1958) 60 Bom LR 873 = (1959 Cri 
LJ 567). A Barrister, Mr. P was the person 
against whom the proceedings were taken. 
His Counsel (Mr. K. L. Gauba) contended 
that there was no procedure relating to the 
exercise of the. inherent jurisdiction of the 
court in dealing with matters of contempt 
and that by virtue of Article 21 of the Con- 
stitution, the respondent there could not þe 
deprived of his personal liberty. The learned 
Judges of the Bombay High Court met this 
argument by referring to the passage of the 
Supreme Court in Sukhdev Singh v. Chief 
Justice and Judges of the Pepsu High Court, 
1954 SCR 454 = (1954 Cri LJ 460 = AIR 
1954 SC 185), where their Lordships have 
observed that the High Court can deal with 
it summarily and adopt its own procedure 
and that Section 3 of the Contempt of Courts 
Act 1952, itself recognised the procedure exist- 
ing previously, and the practice of the High 
Court, to punish for contempt of court, the 
learned Judges observed— 

“faving regard to the provisions of the 
Act, we consider that the procedure followed 
by the High Court in dealing with matters 
relating to contempts of itself is a procedure 


established by law within the meaning of. 


Article 21 of the Constitution.” 


The learned Judges also pointed out that 
clause 38 of the Letters Patent also led to 
the same result. . 

10. This decision was followed by a 
Full Bench of the Patna High Court in In 
the Matter of Basanta Chandra Ghosh, 
AIR’ 1960 Pat 430 = ILR 39 Pat 415 = 
(1960 Cri LJ 1254), in paragraph 10 of the 
report. - ` 

In R. L. Kapur v. State of Madras, 
1972-1 SCWR 423 = (AIR 1972 SC 858 = 


1972 Cri LJ 643), the Supreme Court had to’ 


consider the question whether the period of 
limitation of six years for collecting the fine 
laid down in Section 70 of the Indian Penal 
Code applied to a case of recovery of fine 
imposed in earlier contempt proceedings. 
Their Lordships held that Section 70 was no 
bar because the jurisdiction of the High 
Court in centempt proceedings was under 
special law not affected by the provisions of 
the Penal Code. Their Lordships followed 
the earlier case of the Supreme Court in 
1954 SCR 454 = (AIR 1954 SC 186 = 
1954 Cri LJ 460) and stated— 
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“In any case, so far as contempt of the 
High Court itself is concerned, as distin- 
guished’ from that of a court subordinate to 
it, the Constitution vests these rights in every 
High Court and so no.act of legislature could 
take away that . jurisdiction and confer it 
afresh by virtue of its own authority.” 
Section 10 of the Act of 1971 maintains ihe 
same position. i 

Ali Mohamed Adamalli v. King Emperor, 
ILR (1945) Bom 959 = (AIR 1945 PC 147 
= 47 Cri LJ 61) is in a way useful tọ us 
because that is a case where the High Court 
suo motu initiated proceedings for civil con- 
tempt against the appellant. for not comply- 
ing with an order of the court of Smal? 
Causes dated 4-9-1939 directing him to fur- 
nish some particulars under Section 3 of the 
Wakf Act and he was found guilty: and sen- 
tenced by the High Court. It was confirm- 
ed in appeal by the Privy Council. The point 
to be noted is that though other objections 
were put forth against the order finding him 
guilty of contempt, no objection was taken 
that the Court had no jurisdiction to initiate 
proceedings suo motu. 


11. In view of these decisions and the 
statutory provisions, it is quite clear that this 
court has jurisdiction to initiate contempt 
proceedings suo motu even in a civil con- 
tempt as defined in, Section 2 of Act 70 of 
1971, that no particular form of procedure 
is necessary so long as the proceedings are 
initiated giving an opportunity to the con- 
temner to defend himself and that Art. 2ł 
of the Constitution is not in any way vio- 
lated thereby. We are also satisfied that the . 
procedure adopted in this case was correct, 
that the appellant was made aware of the 
charge’ against him and that he was given 
a fair opportunity to defend himself. The 
order dated 9-2-1973, itself gave full reasons 
which in the opinion of the learned Judge 
made him think that the title deeds were 
with the appellant. When he was asked to 
show cause why he should not be proceed- 
ed with for contempt, the appellant filed an 
affidavit, he was heard and only thereafter 
the order imposing the punishment was pass- 
ed. 

`- 12. Before dealing with the merits, 
we must point out that proceedings for con- 
tempts are quasi-criminal in nature as point-| 
ed out by the Privy Council in Ambard v. 
Attorney-General for Trinidad and Tobago, 
1936 AC 322 and 329 = (AIR 1936 PC 141), 
referred to by the Supreme Court in 1954 
SCR 454 and 460 = (AIR 1954 SC 186 = 
1954 Cri LJ 460), and that therefore we must 
be satisfied about the guilt of the appellant 
beyond reasonable doubt. 


13. This brings us to the merits of the 
case. The question therefore to be consi- 
dered is whether it had been proved beyond 
reasonable doubt that the appellant had the 
title deeds of his wife relating to the property 
495 Tiruvottiyur High Road. We are, how- 
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ever, not quite satisfied about it because, 
firstly. it is not quite clear that the wife had 
the title deeds herself and secondly, we zan- 
not exclude the possibility of the appelant 
not having taken these title deeds at aL as 
collateral security. The question of Sr. P. 
Sivaramakrishniah, counsel for the plair tiffs 
in C. S. 88 of 1970 at page 176 of the trped 
set, put to the appellant (D. W. 1) is this— 


“In Ex. A-2, the settlement deed by 
Subbamma under which several propecties 
were settled on persons including your wife 
the total value of the 5 prcperties settled was 
given as Rs. 70,000/-.” 


The answer is ‘yes’. In other words, the 
suggestion of the counsel-was that the settle- 
ment deed related to several properties and, 
besides the wife of the appellant, there were 
several persons also on whom properties 
were settled. Hence we cannot be certain 
whether the settlement deed was with the 
wife of the appellant at all. Secondly, it is 
possible that in order to avoid an accusetion 
that money was lent to his wife merely, on 
a promissory note, the appellant thougLt it 
expedient to say at that stage of the evidence 
that the title deeds relating to D. No. 495, 
Tiruvottiyur High Road, were taken as colla- 
teral security, without really having taken 
any collateral security. In this connection, it 
is not out of place to note that thouga in 
his earlier answer at page 175 of the typed 
set, the appellant had stated zhat on the secu- 
rity of all the title deeds relating to the house 
he gave the loan, in his further answer at 
page 176 of the typed set, he stated thet at 
that time they were -with one bank in con- 
nection with some other private transaction. 
This takes away the sting of the earlier ad- 
mission and it would not be right for cs to 
ignore this later statement, particularly when 
his earlier admission is the main basis for 
his being convicted of contempt. We were 
informed during the hearing of the appeal 
before us that the wife herself had denied 
that she deposited any title deeds with her 
husband, that is certainly not conclusive, but 
the question is one which will have to be 
tried in the normal way when a suit is filed 
against her by the Official Trustee to recover 
the loan. It may be that if the appellan did 
not take the title deeds as collateral security, 
he was guilty of dereliction of duty as a 
trustee. But the question before us in the 
contempt proceedings is Cifferent, namely, 
whether it has been proved beyond resson- 
able doubt that the title deeds relating to 
Door No. 495, Tiruvottiyur High Road were 
with him, having been handed over by his 
wife. It may be that he is really having the 
Jcustody of the title deeds, but we cannct be 
certain about it. We are constrained to give 
the benefit of doubt, though we may add 
(that we do so with great reluctance, because, 
otherwise the conduct of the appellart as 
es seems to be prima facie reprehens- 
ible. 
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14, Accordingly, we set aside the 
order finding him guilty of contempt of 
court, and the sentences of imprisonment for 
six months and fine of Rs. 2,000/-. 


MAHARAJAN, J.:— 15. While agreee- 
ing with my learned brother, I wish to add a 
few remarks. The appellant has been held 
guilty of contempt of court, because he fail- 
ed to comply with the order of the learned 
Judge, Ramanujam, J., and to produce the 
title deed in respect of door No. 495, Tiru- 
vottiyur High Road, belonging to his wife. 
The direction was made because in a prior 
deposition, the appellant, who had probably 
misappropriated Rs. one lakh out of the trust 
fund, trotted out the excuse that he had 
lent out the same to his wife, Bhuvanapalli 
Indiramma on the security of an equitable 
mortgage accompanied by a deposit of her 
title deed relating to door No. 495. It is 
conceded that in certain other proceedings 
initiated on behalf of the trust, the wife of 
the appellant has vehemently denied that she 
ever granted an equitable mortgage in favour 
of her husband or deposited her title deeds 
with him. It is not, therefore, unlikely that 
the equitable mortgage referred to by the ap- 
pellant was merely an invention intended to 
cover up an otherwise flagrant misappropria- 
tion of trust funds. Apart ‘from the truth of 
the equitable mortgage, we- shall investigate 
if the title deeds in respect of door No. 495 
ever came into the custody of Bhuvanapalli 
Indiramma or into the custody of the appel- 
lant subsequent to the date of the alleged 
equitable mortgage. 


16. Door No. 495 originally belong- 
ed to one Vevalla Subbanna, the widow of 
Vavilla Venkateswara Sastrulu. By document 
No. 1906 of 1956 dated 30-6-1956, Vavilla 
Subbamma executed a deed of settlement 
whereby -she settled all her properties’ includ- 
ing door No. 495 upon as many as 11 sett- 
lees. Ex. P.2 is a true copy of the deed of 
It shows that the total extent of 
the subject-matter of the settlement was valued 
in the deed at Rs. 70,000/-, and the different 
items of properties described in schedules A 
to K of the deed were settled upon different 
persons. Bhuvanapalli Indiramma, the appel- 
Jant’s wife, is described in the document as 
the tenth settlee, and door No.*495 which 
has been described in schedule A, has been 
settled upon her. It is further recited that 
the settlees 1 to 6 are the children of the 
settlor’s sister-in-law, whereas settlees 8, 10 
(Bhuavanapalli Indiramma) and 11 are the 
daughters of the _ settlor’s sister. The 9th 
settlee is the settlor’s sister’s granddaughter. 
The 7th settlee was given certain properties, 
because he was ‘the faithful and loyal’ ser- 
vant of the Jate V. Venkateswara Sastrulu, 
husband of the settlor, and served him for 
over 40 years without any blemish whatever 
and as dependent of the settlor and closely 
related to her as her aunt’s son. There is no 
recital in the document to show to which out 
of the 11 settlees the original of the settlement 
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deed was handed over. Nor is there any reci- 
tal to show that 11 duplicates of the settle- 
ment deed were prepared and the duplicate 
handed over to each of the eleven settlees. It 
js, therefore, difficult: to ascertain to whom 
the original of Ex. P.2 was actually handed 
over. At the time of the settlement the appel- 
lant’s wife was about 29 years. The lith 
settlee who is the sister of the appellant’s wife, 
was aged 30 years at that time. The elder sister 
of Bhuvanapalli Indiramma is moře likely to 
have received the original of the settlement 
deed. The fifth settlee, Vedagiri Rama 
Sastri, is described as an advocate 55 years 
old and residing at Madras.’ He is the eldest 
of the 11 settlees and as an advocate he must 
have realised the advantage of keeping custody 
of the original settlement deed, and might 
‘therefore have secured custody thereof. The 
subscription at the foot of the deed recites 
that the settlor affixed: his signature and deli- 
vered the same in the presence of witnesses. 
The subscription leaves us wondering as to 
whom it was delivered. In these circum- 
stances, there is a reasonable doubt as to 
whether the appellant’s wife, who was only 


the 10th settlee in the deed, ever got into’ 


possession of the. original title deed. If she 
did not get custody of the original of Ex. P.2, 


she could not have deposited it with the ap- 
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pellant at the time of the alleged equitable ` 


mortgage, which, we have reasons to suspect, 
was itself a myth. The inability of the ap- 
pellant to produce the title deeds the custody 
of which he did not probably have is an ele- 
_ment which has an ‘important bearing on the 
question of his--guilt held. The conduct of. 
the appellant is. certainly such as to shock the 
conscience of any Court. -He may. be guilty 
of perjury of criminal misappropriation, with 
which we are not here éoncerned. ‘If we 
give him the benefit of the reasonable . doubt 
in thése quasi-criminal proceedings -for .con- 
tempt, we would have to hold that ‘he is not 
proved to have been in custody of the title 
deed.- If-he is not in custody, his failure to 
produce;. the deed cannot be ‘regarded as wil- 
ful, in which case it would follow that we 
must acquit him of contempt which we do 
regretfully, I agree, therefore, ‘that. this ap- 
peal be allowed. 
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Madras Motor and General Insurance 
Co. Ltd., Appellants v. Jagadeeswari and 
others, Respondents. 

A. A. O. No. 380 of 1971, Dj- 9-8-1973, 
against order of Motor Accidents Claims Tri- 
bunal, Madras, in O. P. No. 38 of 1969. 

Index Note :— (A) Meter Vehicles Act 
(1939), S. 96 (2) — Defexces open te insurer 


— Reservation in policy that insurer will be 
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to the insured. 


-ing of the lorry by its driver. 
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entitled to take over and conduct defences- 
on behalf of the insured — Insurer is en- 
titled to raise all the grounds that are opem: 
AFR 1959 SC 1331, Followed. 
(Paras 3, 10} 
Index Note:— (B) Motor Vehicles Act 
(1939), S. 110-B — Compensation — Deceas- 
ed.earning about Rs. 182 p. m. and contribut— 
ing Rs. 100 to family expenses — Compensa~ 
tion reduced from Rs, 33,120/- to Rs. 14,00€/-.. 
“(Paras 14, 15) 
Cases Referred ; Chronological Paras. 


AIR 1973 Mys 107 = (1973) 2 Mys LJ 324, 
N. I. G. Insurance Co. Ltd. v. L. Krish- 
nan > 

1971 ACJ 156 = 74 Cal WN 879, Hukum- 
chand Insurance Co. v. Subbashini Roy 7 

(1970) 1 Mad LJ 151 = 83 Mad LW 65, . 
Queensland Insurance Co. v. Rajalakshmi : 
Ammal 7 

AIR 1968 Mad 436 = (1969) 1 Mad LY 49; 
K. Gopalakrishnan v. Sankara Narayana 7 


- AIR 1959 SC 1331 = (1960) 1 SCR 168, 


_ British India General Insurance Co. Ltd. 
‘v, Itbar Singh 6, ¥ 


S. Sampath. Kumar and S. Rangarajan, 
for Appellant; C. Chinnasami, V. Shanmugha 
Sundaram and Srinath, for Respondents.’ 


KAILASAM, J.:— This appeal is filed 
by the Madras Motor and General Insurance 
Co, Ltd., against the order of the Motor Ac- 
cidents Claims Tribunal, Madras, awarding a 
sum of: Rs. 33,120, being the compensation 
payable’ ‘to the. tespondents due to the death 
of the husband of the at respondent and 
father, of ‘respondents 2 to 4. 


w, 2. - The first respondent herein is the 
widow. and respondents 2.to 4 are the minor 
children of the deceased Anandan, a railway 
employee, who died in a traffic accident op 


- 11-10-1968 at about 10-20 p.m. when he -was 


knocked down and run over by a lorry 
MYD 2511 belonging to the first respondent 
before the Claims Tribunal. The owner of 


“the .vehicle entered appearance through ad- 


vocates but filed no counter. The counse? 
also did not appear at the trial stage to con- 
duct the defence on. behalf of the first res-. 
pondent. The Insurance Company, the-ap- 
pellant herein, filed a counter raising the plea 
that the accident was solely due to the negli- 
gence on the part of the deceased and that 
jt was not-due to any rash or negligent driv- 
Before the 
Tribunal, P. Ws. 2 and 5 were examined as 
witnesses to the occurrence. According to 
P. W. 2, when she was proceeding along 


.Basin Bridge road at about 10 p.m. a lorry 


came following her at a high speed, that it 
knocked her down and swerved to the left and 
knocked down the deceased and came to @ 
stop after hitting the parapet wall of the bridge 
and that the deceased died on the spot and 
the driver of the lorry jumped down and ran 
away. P. W. 5 said that on the date of the 
occurrence he engaged the lorry to take his 
belongings to Perambur, that one Ranganathan 
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the driver of the first respondents before the 
Tribunal was driving it, that he sat by his 
side that when it was proceeding along Easin 
Bridge it knocked against the parapet wall 
of the bridge and himself and the driver jemp- 
ed down and ran away. P. W. 6, Deputy 
Superintendent of Police, who was at that 
time Inspector of Police, Traffic and Investi- 
gation, investigated the accident and drew a 
plan. On the evidence of P. Ws. 2 and 5. the 
Claims Tribunal came to the conclusion that 
the driver of the lorry was rash and negl gent 
in driving the lorry which resulted in the 
death of the deceased. So far as this jind- 
ing is concerned, on merits, there cannct be 
any dispute. 

3. On behalf of the respondents, an 
objection was taken to the maintainability of 
the appeal by the Insurance Company It 
was contended that the Insurance Company 
has got only a limited right to defend umder 
Section 96 (2) of the Motor Vehicles Act. and 
that it has no right to question the quamtum 
of compensation awarded or as to the fact 
whether there was any rashness or negligence 
on the part of the driver. In support of 
this contention, Mr. Chinnasami, learned 
counsel for the respondents referred to Sec- 
tion 96 (2) of the Motor Vehicles Act, and 
submitted that the only defences that are 
open to the Insurance Company are those 
that are enumerated under Section 96 (2: (a) 
to (c). Sub-section (2) of S. 96 is as follows— 


“No sum shall be payable by an insurer 
under ‘sub-section (1) in respect of any judg- 
ment unless before or after the commence- 
ment of the proceedings in which the mdg- 
ment is given the insurer had notice threugh 
the Court of the bringing of the proceed_ngs, 
or in respect of any judgment so long as ex~ 
ecution is stayed thereon pending an appeal 
and an insurer to whom nozice of the brircging 
of any such proceedings is so given shal be 
entitled to be made a party thereto and to 
defend the action on any of the following 
grounds enumerated in clauses (a) to (c).” 
The sub-section therefore enables the Insu- 
rance Company to have notice, either before, 
judgment or after judgment to raise the de- 
fences that are made available in clause= (a) 
to (c). The sub-section is clear that the In- 
surance Company shall be entitled to defend 
only on any one of the grounds menticned. 
In construing the scope of Section 96°(2) it 
was held by the Supreme Court in B. L G. 
Insurance Co. v. Ither Singh, AIR 195¢ SC 
1331, that apart from the right conferred 
by the statute an insurer has no right to be 
made a party to the action by the insnred 
person against the insured causing the in- 
jury. The right to defend is conferred under 
Section 96 (2) of the Act and the right there- 
fore is created by statute and its comtent 
necessarily depends on the provisions of the 
statute. The Supreme Ccurt observed that 
an insurer made a defendant to the action 
is not entitled to take any defence which is 
not specified in it and when the grounds of 
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defence have been specified, they cannot be 
added to, 

4. The learned counsel for the res- 
pondents submits that the Insurance company 
is not entitled to question the quantum of 
compensation allowed or as to the fact whe- 
ther there was negligence on the part of 
the driver. But the Supreme Court in para- 
graph 16 at page 1335 in the abovesaid 
decision has laid down that the Insurer has: 
the right provided he has reserved it by the 
policy to defend the action in the name of 
the assured and if he does so, all the de- 
fences open to the assured can then be urged! 
by him. This is an important right confer- 
red on the Insurance Company, provided, in 
the insurance contract, the company has re- 
served by its policy the right to defend! 


the action in the name of the assured, 
although such right is not confer- 
ted under Section 96 (2) of the Act. In the 


policy issued by the appellant, there is 2 
condition namely, condition No. 2 which pro- 
vides that. no admission, offer, promise, or 
payment shall be made by the insured with- 
out the written consent of the company, which 
shall be entitled if it so desires to take over 
or conduct in the name of the insured the 
defence or settlement of any claim or to 
prosecute in his name for its own benefit 
any claim for indemnity or damages or other- 
wise and shall:have full discretion in the con- 
duct of any proceedings or in the settlement 
of any claim and the insured shall give all 
such information and assistance as the com- 
pany may require. According to this condi- 
tion the Insurance Company would be en~ 
titled if it so desires to take over and con- 
duct in the name of the insured the defence- 
or settlement of any claim. Full discretion 
is conferred on the Insurance company in. 
the conduct of any proceeding for settlement 
of any claim. The Supreme Court has held 
that such a clause would enable the Insu-- 
trance Company to‘raise all the defences that 
will be open to the insured in spite of the- 
fact that Section 96 (2) does not confer any: 
such right on the Insurance company. Im 
this case as the Insurance policy contains a 
clause reserving a right on the Insurance. 
Company to conduct the defence on behalf: 
of the insured, the Insurance Company is- 
entitled to the rights that are open to the 
insured. 

5. In this view the objection that was- 
taken on behalf of the respondents will have: 
to be- overruled. ` 

6. We would refer to the few dect-. 
sions cited in the case. In Gopalakrishna v. 
Sankaranarayanan, AIR 1968 Mad 436, a- 
Bench of this court held that the principle- 
laid down ,in B. I. G. Insurance Co, vy. Ithar 
Singh, AIR 1959 SC 1331, is not applicable- 
to cases that are disposed by the Claims 
Tribunal and contemplate only proceedings: 
before a Court. The Court observed thus— 


_ “The decisions do not relate to proceed- 
ings before a Claims Tribunal, where the In-- 
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:surers ate made parties and the scope of 
the defences which they were to put forward 
‘has not in any way been restricted.” 


‘Rejecting the contention that if S. 96 would 
‘have no application to proceedings before the 
“Tribunal, it would have been deleted after 
‘Section 110 was introduced in the Act the 
‘Court observed that the obvious answer is that 
‘it was only after the Claims Tribunal is con- 
‘stituted by the State Government by a noti- 
‘fication in the. Official Gazette the Civil 
“Court’s jurisdiction would be barred. In con- 
lusion it was observed that the Insurance 
Companies who are mainly responsible to 
«satisfy the claims of third parties and who 
‘are parties to the proceedings before the 
-Claims Tribunal and who are entitled to 
cross-examine, cannot be restricted to the 
defences specified in Section 96 (2) of the 
Act. The question before the Bench arose 
‘as to whether the Insurance Company should 
‘be allowed to cross-examine the claimant 
and his witnesses on grounds other than those 


‘in Section 96 (2). It was held that the In-. 


surance Companies who are mainly responsi- 
‘ble to satisfy the claims of third parties and 
who are parties to proceedings before the 
Claims Tribunal 
-eross-examine cannot be restricted ‘to the 
defences specified in Section 96 (2) of ‘he 
Act. With respect, we find it difficult to ac- 
wept the distinction made by the Bench be- 
tween the case reported in AIR 1959 SC 1331 
cand the case before the Bench. The decision 
rendered by the Supreme Court did not relate 
40 a case before a Tribunal. 


7. — In+a ‘subsequent case, a Bench of 
“this Court “in. Queensland ‘Insurance Co. v. 
‘Rajalakshmiammal, 1970-1 Mad LJ 151, while 
‚delivering the judgment (Sadasivam, J. the 
“learned Judge who delivered the judgment re- 
«ported in K. Gopalakrishnan v. Sankaranara- 
~yanan, AIR 1968 Mad 436) accepted the con- 
‘tention that the Insurance Company would 
‘be entitled to put forward only the defences 
‘mentioned in Section 96 (2) of the Act. The 
earlier decision of the- Bench of this Court 
in AIR 1968 Mad 436 has not been referred 
to. The Calcutta High Court in Hukumchand 
‘Insurance Co. v. Subbashini Roy, 1971 ACT 
156 (Cal), dissented from,the view expressed 
by the Madras High Court in AIR 1968 Mad: 
436 and held that whenever a claims tribunal 
‘js set up for any area the word ‘Court’ oc-. 
‘curring in Section 96 (2) must be interpre‘ed 
to mean ‘Claims tribunal’. It also held that 
-Șt is not open to the appellant insurers in 
that appeal to take up any ‘grounds other 
than those specified in Section 96 (2). With 
‘respect we agree with the view of the Cal- 
-cutta High Court as well as the decision of 
the Madras High Court in Queensland Insu- 
rance Co. v. Rajalakshmiammal, 1970-1 Mad 
LJ 151, and hold that the defences that are 
cpen to the Insurance Company are only 
‘those, that are specified in S. 96 (2) of the 
Motor Vehicles Act. 


and who are entitled to > 


. for in the policy. 


ALR. 


8. But so far as this case is concern- 
ed, as we have already pointed out a reser- 
vation had been made in the policy that the 
Insurance company will be entitled to take 
over and conduct the defences on behalf of 
the insured, we find in this case that the In- 
surance Company is entitled to raise all the 
grounds that are open to the insured. 


“9. One other case which was cited 
was N. I. G. Insurance Co. v. L. Krishnan, 
AIR 1973 Mys 107. The Court held refer- 
ring to the decision of the Supreme Court 
in AIR 1959 SC 1331 that in order to avail 
himself of the clauses contained in the policy 
the insurer can urge all the -defences open 
to the insured only when the insurer defends 
the action in the name of the insured. 


19.- In our view, all that the Supreme 
Court intended to lay down was if the clause 
of the Insurance policy provided reservation 
of right to the Insurance company to defend- 
and to conduct cases and raise all defences 
that are open to the insured the Insurance 
company can by itself raise those defences. 


iL. Mr. Chinnasami, learned coun- 
sel for the respondents, referred to the recent 
amended Section 110-C (2-A) and submitted 
that the claims Tribunal may direct implead- 
ing of the insurer as a party to the proceed- 
ings when it finds that there is collusion be- 
tween the person making the claim and the 
person against whom the claim is made or 
the person against whom the claim is made 
has failed to contest. It was submitted that 
only when the Court gives such a finding 
the insurer can be added as a party, and 
otherwise the Insurer is not a proper party. 
It is unnecessary for us to examnie this ques~ 
tion. It is enough to state that the Insurance 
Company is allowed to raise all the defences 
that are open to the insured as it is provided 
If such a clause is found 
in the Insurance policy the Insurance Com- 
pany will be entitlec to come on record as 
party and defend the action on all grounds 
that are open to the insured. 

_ 42. ‘In ‘this view we reject the con- 
tention. of the learned counsel for the res- 
pondents that the Insurance Company is not 
entitled to question the quantum or the fact 
of negligence. 

' 13. .. As we heve-already stated, there 
cannot be any dispute about negligence on 
the part of the driver of the lorry. We con- 
firm the finding of the tribunal that the ac- 
cident resulting in the death of the deccased 
was due to the negligence of the driver of 
the lorry and as such the claimants are en- 
titled to compensation. 

- 14. Regarding the quantum of com- 
pensation, we feel that the compensation; 
awarded is very muca on the high side. The: 
deceased was .earning about Rs. 182 per 
month. Being a workman he would: have! 
spent some amount on himself and the benefit! 
te the family would not have exceeded! 
Rs. 100. For the whole year he would have; 
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spent on the family Rs. 1200. A lump sum 
payment” of -Rs. 14,000 would be suficient 
as the amount would. secure interest te ‘the 
claimants. i 


15. Tn the result, we allow the zppeal 
to the extent of reducing the compenzation 
from Rs. 33,120 to Rs. 14,000 which amount 
will be paid by the Insurance company. - In 
other respects the judgment of the Claims 
Tribunal is confirmed. Time for payment of 
the compensation amount one month from 
this date. The widow of the deceased. (first 
respondent) would be paid Rs. 5,000 and the 
balance of the amount will be deposited in 
one of the Nationalised Banks for a long term 
and on attaining majority the minors would 
be entitled to- draw their snare of Rs. 3,000 
each. Interest: will be draewnas and when 


it accrues by the mother. aan: - 
i -Order accorcingly. 
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Thirumathi Ramayammal and others, Ap- 


pellants v: Thirumathi Mathummal „and 
others, Respondents. , . 
Second Appeal No. 989 of 1971, D,- 9-8- 
1973, against decree of Sub. J., Dindigul in 
A. S. No. 48 of 1969. f 
Index Note:— (A) Registration Act 
(1908), S. 17 — Family arrangement zgreed 


to — Memorandum of agreement not com-` 


pulsorily registrable. . 


Brief Note:— (A) When a family ar- 
rangement is brought about by a docvmènt, 


„it requires registration; but if itis only :a 


memorandum of what has been agreed.to by 
the parties earlier, it does not require com- 
pulsory registration (AIR 1966 -SC 292, 
Followed). Whether the family arrangement 
is reduced to a document or the docament 
is only a memorandum of the arrangement 
is to be determined from the nature and 
‘phraseology of the writing and the ccum- 
stances in which and the purpose with: which 
it was written. ore: . (Para 7) 

Index Note :— (B). Hindu Law — Family 
arrangement — Parties to — Wife and Caugh- 
ter, under void marriage, of a family member 
whether. can be parties... - Ses 

Brief Note :— (B) A -person who takes 
benefit under a family. arrangement need not 
necessarily have a share in. the family pro- 
perty. It is sufficient that the parties are 
telated' to each other in some way and. have 
a possible or even a semblance of claim. to 
that property (ATR 1918 PC 196 and AIR 
1966 SC 323, Rel. on). Hence a woman, whose 
marriage to a member of the family is sub- 
sequently found to be void, and her daughter 
by such a marriage can be parties te and 
claim under a family arrangement along with 
other members. - (Pera. 8) 
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T. Ramayammal v. T. Mathummal (Ramanujam J). 


[Prs. 1-2] Mada. 321 
Index Note :— (C) Hindu Marriage Act 
(1955); Ss. 16, 11 and 12 —. Legitimacy of 
child — Child bom of void marriage not 
decreed null whether deemed legitimate. 
Brief Note :— (C) While a child born of 
a void marriage is deemed to be legitimate 
under Section 16, if a.decree of nullity has 
been granted under Section 11 or Section 12, 
it is not deemed legitimate if no such decree 
has been.granted. Even where a third ‘party 
successfully challenges the validity of such a 
matriage in other proceedings on the ground 
that it is void by the operation of S. 11, the 
children of such marriage would still not be 
deemed legitimate (Casus Omissus in Sec. 16 
pointed out). (Para 10) 
Cases Referred: Chronological Paras 
AIR 1966 SC 292 = - (1966) 2. SCJ, 290, 
Tek Bahadur Bhujil v. Debi Singh 7 
AIR 1966 SC 323 = (1965) 3 SCR 841, Ram- 
: charan v. Girija Nandini - 8 
AIR 1962 Mad 510 = 75 Mad LW 559, 
Gowri Ammal v. Thulasi Ammal 10 
AIR 1918 PC 196 ='46 Ind App 72, Ranga- 
swami Gounden v. Nachiappa Gounden 8 


K. Sarvabhauman and R. Nanda Kumar, 
for Petitioners; R. Gandhi, for Respondents. 


JUDGMENT :— Defendants 1, 3 and 4 
in O. S. No. 72 of 1967 on the file of the 
District Munsif, Dindigul are the appellants. 
The first and -second plaintiffs in the suit, 
claiming to be the thire wife and daughter 
respectively of the second defendant, filed the 
suit for declaration of their title to the suit 
properties and for a permanent injunction 
Testraining the appellants from interfering 
with their possession and enjoyment of the 
same. They claimed title to the suit pro- 
perties on the basis of a family arrangement 
Said to have been entered into and evidenced 
by Ex. A.1 dated 25-5-1964, between. the se- 
cond defendant, the then owner. of the suit 
properties, the plaintiffs and the appellants. 
According -to the plaintiffs the suit properties 
have been given to them absolutely under 
the family arrangement and that the appel- 
lants to whom other :properties have been 
allotted under the said family arrangement 
have been wrongfully asserting title to the 


suit properties and interfering with their pos- 
session, 


2. The appellants. resisted the suit 
contending that they weré not- willing par- 
a to the said family arrangement, that their 

umb impressions haye been obtained in 
Ex. A.1 by: deceit and that in any event - 
Ex. A.i is not admissible in evidence for 
want of registration. They also denied the 
status of the first plaintiff as the third wife 
of the second defendant and the status of 
the second plaintiff ‘as his legitimate daughter. 
The first defendant is the daughter of the 
second defendant through his first wife and 
the third defendant is his second wife and 


‘it is claimed that by a settlement deed Ex. B-1 


dated 26-10-1966 th 


it c 
settled on them by ‘the sen ties had been 


the second. defendant and 


` 
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that, therefore, the plaintiffs _ cannot claim 
any title to the suit properties. The second 
defendant died pending the suit, 

3. On these rival contentions, thé trial 
Court, held that the marriage of the first 
plaintiff with the second defendant is yoid 
as the second wife was then alive and that. 
therefore, the second plaintiff is not the legi- 
timate daughter of the second defendant. The 
trial Court held that even then the family 
arrangement pleaded by the ‘plaintiffs was 
valid, that in pursuance of the said arrange- 
ment the suit properties had been allotted to 
the second defendant and the plaintiffs and 
that on the death of the second defendant 
it was the plaintiffs who became entitled to 
the suit properties. It was also held that 
Ex. B-1 on which the appellants relied was 
not valid. 


4. On appeal the lower: appellate 
Court also agreed with the view of the trial 
Court that the marriage of the first plain- 


tiff with the second defendant was-void and - 


that the second plaintiff cannot be treated as 
the legitimate daughter of the second defen- 
dant. It however, held that the plaintiffs 
are entitled to .claim title to the suit pro- 
perties on the basis of the family arrange- 
ment, Ex. A.l. On the question whether the 
family arrangement is inadmissible in - evi-. 
dence for want of registration, it held that 
it is merely a record of what’ had already 
heen done and that the actual allotment 
of the properties was not under Ex. A-1; 
‘but had been done orally earlier at the 
mediation of Panchayatdars. It however 
disagreed with the view of the trial court 
that under the terms of the family 
arrangement the plaintiffs became en- 
titled to the entirety of the : properties 
aiter the death of the second defendant, 
and held that after the death of the se~- 
cond defendant plaintiffs and defendants 
1 and 3 will be entitled to 
one-third share in the suit properties and 
that, theréfore, the plaintiffs will be en- 
titled only to a 5/6th share and not to 
its entirety. ‘ 


5. In this appeal the learned 
counsel for the appellants makes three 
submissions: (1) that the family arrange- 
ment contained in Ex. A-1 is invalid and 
inadmissible in evidence for want of re- 
gistration, (2) that even if it is valid and 
admissible in evidence, it will not confer 
title to the suit properties on the plain- 
tiffs who are not members of the family 
of the second defendant amd (3) that even 
if -he plaintiffs are entitled to claim title 
to the suit properties on the basis of the 
family arrangement, they, cannot claim 


to succeed to the second defendant's 1/3rd 


share in the suit properties. ` a 


6. On the question as to whether 
Ex. A-1 has.been duly executed, both the 
courts below have held that the defen- 
dants 1 and*3 were consenting parties 


inherit his ` 


-%6 ` bd 
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thereto and that it was not brought 
about by deceit as alleged by them, I 
have no reason to disagree with the said 


7. As regards the question as to 
whether Ex. A-1 is admissible in evidence 
for want of -registration, the learned 
counsel- for the appellants contends that 
the document itself creates a gift in prae« 
senti in favour of the parties to the docu« 
ment and that, therefore, it has‘to be re- 
gistered, In this connection, reference is 
invited to the decision of the Supreme 
Court in Tek Bahadur Bhujil v. Debi 
Singh, AIR 1966 SC 292. In that case it 
was held that when a family arrangement 
is brought about by a document, such a 
document requires registration as it 
would amount to a document of title de~ 
claring for future what rights and in 
what properties the parties. possess, But 
the very case has laid down that if a 
document is no more than a memorandum 
of what had been agreed to by the par- 
ties earlier, it does not require compul- 
sory registration under Section 17 of the 


Registration Act, for a family arrange< 


ment as such can be recorded in writing 
zs a memorandum of what has been! 
egreed upon. 


In this case, both the courts below 
have held that Ex. A-1 is a record of the 
family arrangement which had been oral- 
ly arrived at between the parties in the - 
presence of mediators and that, there 
fore, it does not require registration. 
They also referred to the evidence adduc« 


‘ed by the plaintiffs to show that the Pan- 


chayat went on for a number of days, 


that taking into consideration the rival- - 


contentions the Panchayatdars- finally des 
cided what -properties should ‘be allotted. 
to defendants 1 and 3.and the ‘plaintiffs 
along with the second defendant and that. 
only after such an allotment had been 
made, Ex, A-1 was prepared in accord~ 
ance ` With such an arrangement. 
They':“also referred to the . evi- 
dence of defendants 1-and 3 as D.Ws. 1 
and 2 where they had admitted that such 
a Panchayat was in fact held, though 
they had denied that any arrangement 
was finally arrived at. They further re« 
ferred ‘to the evidence of P.Ws. 4 to 6, 
the. Panchayatdars, who had stated that 
the properties had been allotted in pur- 
suance of the oral arramgement entered 
into before them, that the suit proper~ | 
ties came to be possessed and enjoyed by 

the plaintiffs along with ‘the second de- 

fendant ever since the date of. the ar- 

rangement, and that Ex. A-1 was subse- 

quently prepared ‘merely to serve as a- 
record of the allotment that had been 

made earlier. The question-therefore is 

whether Ex.-A-1 is merely a record of a 

past transaction or whether it. creates” 


a.i i 
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rights in praesenti. It is well establ shed 
that a family arrangement can be made 
orally, and if made oraily, tnere being 
no document no. question of registration 
arises, that if the family arrangement is 
reduced to the form of a documeni re- 
gistration is necessary when the value 
covered by the document is Rs, 1(0 or 
upwards. But whether the family ar- 
rangement is reduced to the form of 
document is a question of fact in’ each 
case to be determined upon a considera- 
tion of the nature and phraseologr of 
the writing and the circumstances in 
which and the purposes with whici it 
was written. In this case Ex. A-1 merely 
sets out the items allotted to each of the 
parties, Though it does not refer to the 
earlier arrangement said to have been 
entered into before the Panchayaida-s on 
a perusal of the terras of Ex. A-1 it could 
be clearly inferred that there should 
have been some arrangement by which 
` the properties came to be allotted as the 
document itself does not set out the cir- 
cumstances under which the seconc, de- 
fendant who is the. exclusive owner gave 
up lus rights in respect cf the properties 
allotted to defendants = and 3 and also 
to the plaintiffs. It is clear that some- 
thing should have-happened before Ex. 
-© A-1 was written and atzested by Parcha- 
yatdars. In this view che oral evicence 
is quite material..As already stated, the 
‘ oral evidence indicates that there wes an 
arrangement entered into by the -perties 
before the Panchayatders and it is that 
arrangement which came to be reccrded 
under Ex. A-1. I have to, therefore, hold 
that Ex. A-1 is merely a memorardvm 
recording the arrangement entered into 
earlier in order that there may not be 
hazy notions about it in future, As a 
matter of fact. even defendants 1 and 3 
have admitted that there was in fact a 
Panchayat, but they say that no final 
arrangement was arrived at. Their ver- 
sion that no final arrangement was arriv- 
ed at before the Panchayetdars cannet be 
accepted, for Ex. A-1 shows that they 
were willing parties to the family ar- 
rangement and that such an arrangement 
was made long before Ex. A-1 came to 
be written. I have to, therefore, zeree 
with the courts below that Ex. A-1 is not 
invalid, tor want of registration and that 
it is admissible in evidence. 


8. With reference to the sezond 
question, it is contended that the first 
plaintiff's marriage with the second de- 
fendant being admittedly void, he-self 
and the second plaintiff who is an illegiti- 
mate daughter cannot be the members of 
the family of the second defendant and 
as such they cannot claim any rights under 
the family arrangement. It is stated that 
a family arrangement can take place only 
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between the members of the family. that 
therefore, the share allotted to the se- 
cond defendant and the plaintiffs as a 
group should go to the benefit of ihe 
sceond defendant alene and that the 
plaintiff cannot claim any bene‘it there- 
under. What is in effect contended is that 
it is only those persons who are entitled 
to a share in the property who can be 
parties to a family settlement amd that 
persons who cannot, in law. claim a share 
in the property cannot take the benefit 
under’ a family settlement, But it is well 
establishec that a party who takes bene- 
fit under a family settlement need not 
necessarily be shown to have, under the 
law, a share in the property and all that 
is necessary to show is that the parties 
are related to each other in some way 
and have a possible claim to the pro- 
perty or evan a semblance of claim on 
some ground or other. This is clear from 
the decision of the Judicial Committee in 
Rangaswami Gounden v. Nachiappa 
Gounden, AIR 1918 PC 196, and the deci- 
sion of the Supreme Court in Ramcharan 
v. Girija Nandini, AIR 1963 SC 323. The 
evidence in this case is clear that there 
were disputes between the second defen- 
dant and the plaintiffs on the one hand 
and the first and third defendants on the 
other, and the family arrangement was 
that the second defendant is to part with 
some of his properties in favour of de- 
fendants 1 and 3 and retain the rest of 
the proparties for the benefit of himself 
and plaintiffs 1 and 2. The above arrange- 
ment ernter2d into between the second 
defendznt and defendants 1 and 3 who 
are adzrittedly members of his family is 
admittedly valid as a family settlement 
though as part of the arrangement cer- 
tain ~ights have been conferred in favour 
of the plaintiffs in relation to the proper- 
ties retained by the second defendamt. 
The plaintiffs are therefore entitled toa 
claim rights in the suit property on the 
basis of the said family settlement. 


9. Coming to the third question it 
is seen that the plaintiffs had claimed ex- 
clusive title to the suit property on the 
basis of the family settlement and the 
trial court had upheld the claim prasurm-~ 
ably on the basis that the allotment of 
the suit property was joint and that the 
plaintiffs as survivors are entitled to have 
the benefit of the entirety of the pro- 


"perty on-the death of thea second defen- 


dant. But the luwer appellate court took 
the view that there is no wuesticn of sur- 
vivorship arising even if the allotment 
has been made jointly ir favour of the 
plaintiffs and the second defendant in 
the family settlemeu,; and that the plain- 
tiffs as well as defendants 1 and 3 are en- 
titled to succeed to the second defendant's 
1/3rd share in the suit property. It there- 
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fore held that the plamtifis are entitled 
. only to a 5/6th share in the suit property. 
The lower appellate court has stated that 
the plaintiffs can also. succeed to the se- 
cond defendant’s share as“ heirs along 
with defendants 1 and 3 even. though it 
has held earlier that the-rnarriagce of the 
second defendant with the first plaintiff 
is void -aand therefore the second plaintiff 
is only an illegitimate child of the second « 
_ defendant. It is not clear as to how. thé’ 
lower appellate court proceeded to con~ 
sider the plaintiffs as heirs of the second; 
defendant for the purpose of inheritance.. 
Before: me it-is not disputed that’ the 
first plaintiff will uot be a heir of the 
second defendant as: her marriage -with 
the second defendant is void..The learm-- 
ed counsel for the respondents would 
however -contend that even if- the first. 
plaintiff's marriage with the-secorid de- 
fendant is void, the second’ plaintiff. born 
of such void marriege will be taken:to be, 
legitimate in view of Section 16 of the. 
Hindu Marriage Act, hereinafter referred 
toas the Act. But the learned counsel for 
the appellants would contend that on a 
strict construction of .the said section it 
is only when there-is a decree. of nullity 
in respect of a marriage under Section II’ 
or Section 12 of ‘the Act the child begot- 
` ten or conceived before that. decree, -can 
be considered to be legitimate child - of 
the parties to the marriage and not ih a 
case where a decree of nullity had not 
been passed and that the operation of 
that section should be confined only to 
cases where the court has granted a de- 
cree of nullity, Section 16 of the Act is 
as follows— f : 2 : i 


“Where'ʻa decree of nullity is granted 
in respect of any marriage under Section ` 
11 or Section 12, any child begotten or 
conceived before the decree is made who. 

_ would have been the. legitimate child. of 
the parties to the marriage if it had been 
dissolved instead of having been declar- 
ed null and void or annulled by a decree 
of nullity shall be deemed to be their 
legitimate child notwithstanding the de- 
cree of nullity. : i 


Provided that nothing contained in 
this section shall be construed as confer- 
ring upon any child of a marriage which 
is declared null and void or annulled by 
a decree of nullity any rights in or to the: 
property of any person other than the. 
parties in any case, where, but for the~ 
passing of this Act, such child would 
have been incapable of possessing or ac- 
quiring any such rights, by reason of his 
not being- the legitimate child of his 
parents.” : 


10. The learned counsel for the ap-~ 
pellants appears to be right when he says 
that the language employed in S. 16 is such 
that while children born of void marri~ 


-grounds mentioned 


ALR. 


age will be iegitimate if a decree of nul~ 
lity. had been granted under Section 11, 
and they will be illegitimate if no decree 
of nullity had been granted, But that 
certainly cannot be the legislative inten- 
tion. The wording of Section 16 so far as 
it is. relevant-to a-marriage void under 
Section 11 leads-to am anomalous- and 
startling position which could have hard- 
ly been*coritemplated by. the legislature. 


The position and status of children of 
. void marriage should obviously be 


the - 
same eithir the marriage is declared a 
nullity under Section 11. or otherwise. It ` 
is seen that the legislature“has borrowed 
in this section the languagé of Section 9 


‘of the -Matrimonial -Causes ` Act. < 1950, 


which deals with the legitimacy. of child- 
ren of only véidable marriages and’ does 
not- refer to-children of marriagés void 
ipso jure and made the section applicable 
to cases of both voidable and void marti~ 


‘ages annulled by.a..decree of court. 


Though the language of the section is ~ 
more appropriate to voidable marriages, 
it has been ‘applied to void marriages as 
well, ‘presumably with the object:.of en- 
suring. that: where a marriage was in fact 
solemnised but was void for any of .the 
in Section 11, ` the - 
children of such marriage should mot be 


' bastardised..whether ‘a decree of nullity 


is passed or*not. But the ‘above Obvious - 


- intention, of the Legislature has not been 
‘duly carried out by a proper wording of - 


the section. As pointed out by the learn- 
ed counsel for the appellants, the langu- 
age of the section is so plain and. unam- 
biguous and it would be straining. thef 
language -beyond permissible limits 
say that the children born of -void marri- 
ages are legitimate even in cases where 
a decree :of, nullity had not: been ‘granted, 
If a third party suecessfully' “challenges 
the validity of the marriage in other pro- 
ceedings on the ground that it is void by 
operation of Section 11, the children of 
‘such a marriage would still be illegiti- 
mate as the decree -of nullity has not 
‘been granted at the instance of either of 
the parties by invoking the provisions of 
the Act. In view of the language of the 
section being plain and unambiguous, it 
is not possible for the court to construe 
the same in a different manner -having in 
mind the presumed intention of the legis- 
lature even if it appears. to be obvious. I 
am therefore, 6f the view that this is a 
casus omissus which the Courts cannot 
reach for no canon of construction will 
permit the court to supply what is clear- 
ly a lacuna in the statute and it is for 
the legislature to set right the matter by 
a suitable amendment of the section. I: 
also find that in a decision“of this court 
in Gowiri Ammal v Thulasi Ammal, AIR 
1962 Mad 510, it has been held that a 
decree of nullity cannot be passed after 


toj.. 
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` the death of one of the spouses and a 
child born of a marriage of which nullity 


was sought but could not te granted in 
‘view of the death of ome of the spouses 


is not entitled to: the benefit of Section 16. ` 
Section 16° 


‘Therefore, on the language of 
as it stands today, it. is not- possible Zor 
me to hold that the secone ‘plaintiff iz a 
` legitimate child of the secand defendant. 
Then both the plaintiffs. not being he 
legal heirs of the second defendant, they 
cannot claim any interest in the ome- 
third share left by the second defendant 
in the suit, property and the first æn 
third defendants being admittedly “he 
legal, heirs, they will be entitled to suc~ 


` ceed to that one-third share, The decree, 


and judgment of the. lower appellate 
ccurt have, therefore, to be modified to 
the effect that the plaintiffs will-be en- 
_ titled to a two-third share in the, suit 

_ property.. = 

- i. ` The result is the second -ep« 
peal is allowed in part to she extent.:n- 
‘dicated above. There will, however, be 
no order as to costs. No leave. 


Appeal partly. sows. 
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ee a Ramalingam and others, Petiticn~ 
ers v. K. N, Krishna Reddi and „anothar. 
Respondents. 

C. M. P. Nos. 3428 and 4849 of 173 
in S. A. No. 295 of 1973, D/- 18-7-1£73 
‘(Petition praying the High ‘Court to stay 
execution of the decree in O'S. No. 270 
of 1968, Dist. Munsif- Court, _Sholing-ur 
etc.). 


ae Note:— (A). Civil P. c. (19€8), 
O. 21, . 95 — Appeal by defendent 
against Te for possession — Appellant 


getting stay of delivery of possession — _ 


Before that date possession delivered ac- 


l cording to delivery athakshi — Appellant ~ 
pleading that it was only paper. delivery © 


— Appellate Court when ‘can call for a 
report as to who is in actual possession. 


Brief Note:— (A) Calling for a re~ 


port from the trial Court, when espezi~ 
ally there is a -delivery attakshi is not 
warranted in:every case where the stay 
petitioners allege that they are in actual 
- ‘possession and .that the deci -ivery is- only 
` a paper delivery.’ But, in’ appropriate 
cases, where the party seems to be in 
. possession throughout and has also - 
tained an interim stay from Court, and 
the time-lag between the alleged deli- 
very and the grant of stay is short, and 
the Court, on relevant facts; feels that 
an enquiry is necessary to find out who 


AR/CR/A319/74/KNA 


t 


K. Ramalingam v. K. N. K. Reddi 
f is in actual possession, the Court is not 


“be maintainable. 


. Cases 


-cb~ - 
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barreg from. calling for a report from the 


`friat Gourt in the interests of justice. 


Bane 7) 


: Index Note:— (B) Civil P. (1908), 
oO. “91, Pr, 35, 95 — Possession fevers 


according to celivery athakshi — Second ` 


application for possession. if and when 
lies. 


Brief Note:—: (B) O. 21, R. 95, con- 
templates aċtual delivery of possession 
after removing any person who refuses 
to vačate the same. (Para 9) 


Once possession has been legally de- 
livered, a second application for delivery 
will not.lie, unless there has been no 
legal, complete and effectual delivery of 
possession on the earlier occasion. In the. 
latter case a subsequent -application will 
Such an application 
eannot be called a “second application”. 
But where only a paper delivery has ‘been 


. madeit. cannot be said that the decree 


thas been executed unless the Court satis- 
fies itself that actual physical delivery 


. has-been effected. AIR 1961 SC 137, Rel. 


on; (1882) ILR 4 All 184 and 1962 Ker 
LT 764, Dist:~ 
3 i (Paras 10, 11, 12, 15 & 17) 


Referred:. Chronological “Paras 


AIR 1966 SC 470 = (1966) 1 SCR 628, 
Manikayala Rao v. Narasimhaswami 16 
AIR: 1964: Mad 53 = (1963) 2 Mad LJ 162 
(FB), Ramaganesan v. Rajah Ayyar 16 
1962 Ker LT 764 = 1962 Ker LJ 927, 
Kunhanan v. Mammu Beary 13 
AIR 1961. SC 137 = (1961) 1 SCR 680, 
Sele Bux Mohata v. Bengal Breweries . 
14 


2 AIR 1957 Assam 123, Ghanshyam Das v. 
16 


Fatik Chandra Das. 

AIR 1957 Punj 17 = 58 Pun LR 591, Jai- 
mal Singh v. Rakha Singh 16 

AIR 1955 Nag 79 = 1955 Nag LJ me 
Radhalal v. Chabilchand 

AIR 1931 Cal 427 = 35 Cal WN 12, pes 
dish Nath Roy v. Nahar Chandra i 
manik 


AIR 1924 Mad 200 = 18 Mad LW 383, 


`. Venkatalakshmi v. Sadasiva Aiyar 13 


AIR 1917, Mad 202 = 32 Ind Cas -46, 
Chokkalinga v. Gopalathathachariar 11 
AIR 1916 Mad 930-(1) = 29 Mad LJ 504, 
Thandavaraya Mudali v. Subramania 
- Gurukkal 11 


~ (1910) 7 Mad LT 107 (2) = 5 Ind Cas 776, 


Theevana Pillai v. Kulla Pillai : 12 
(1882) ILR 4 Al 184 = 1882 All WN 4, 
- Gopaldas v. Thansingh 10, li 


N. Vanchinathan, for Petitioner in 


. Ç. M. P. 3428/73 and for Respondents in 


C. M. P. 4849 of 1973; S. Nainar Sunda- 
ram, for Respondent in C. M. P. 3428/73 
and for Petitioner in C. .M. P. 4849 of 
1973. 
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ORDER :— Defendants 2 to 4 are the 
appellants in the second appeal. The first 
respondent therein filed O, S. 370 of 1968, 
on the file of the Court of the District 
Munsif, Sholinghur, for declaration of.his 
title to the suit property. and for . posses- 
sion alleging that he purchased the pro- 
perty from the appellants father on 5-9- 
1967. The appellants’ father is dead. The 

“appellants resisted the suit’ contending 
` inter alia that the sale deed has not been 
executed by them and that the said deed 
is vitiated by fraud and misrepresenta-~ 
tion. The trial court dismissed the suit. 
On appeal, the lower appellate court de- 
creed the suit. Aggrieved by the said de- 
“eision of the lower appellate court, de- 
fendanits 2 to 4 have come up in second 
. appeal. 


2. Along with the second spent 
the appellants filed C. M. P. 3428 of 1973 
for grant of interim stay alleging - that 
they are in possession . of the suit pro- 
perty and that in order to protect their 
. possession stay of the operation of the 
decree of the lower appellate court. has 
to be granted, This court granted interim 
stay on 27-3-1973 while fone _the 
second appeal. . : 


3. The naanendant: in the second 
appeal filed C. M. P. 4849 of 1973 for 
vacating the ‘interim stay on the ground 
that he has taken possession of the pro- 
perty as early as on 13-3-1973 in E. P. 
150 of 1973 pursuant to the decree of the 
lower appellate court and that there was 
nothing -to be stayed. In reply to this 
allegation, the appellants have filed’ an 
affidavit stating that there is no actual 
physical delivery of the 
that the appellants only are in possession 
of the property and that the executing 


court has mot recorded the ‘delivery’ as. 


yet. 


4, Thiru Vanchinathan, the ee 
ed counsel appearing for the appellants 
(petitioners in the stay petition) submit- 
ted that a report may be called for from 

-the trial court as to who is in actual pos- 
session of the suit property. He also sub- 
mitted that his clients are im possession 
continuously and that so far they have 
not been dispossessed from the suit pro- 
perty.- 


5. Thiru Nainar Sundaram, the 
learned counsel appearing for the respon- 
dents (respondent. in the stay petition) 
relied upon the delivery. athakshi and 
stated that much earlier to the order of 
stay granted by this court delivery had 
been effected through court to his client. 
He also submitted that once the decree 
has been executed, this court cannot put 
the appellants back in possession amd 
that that may cause prejudice and ioss 


to the renpondenk inasmuth as he aos 


suit property, . 


A.I. R. 


once over execute the decree which has 
been already executed in full. 

6. Taking into consideration the 
representation made by the appellants 
and also the fact that they were, and 
also continue to be, in possession as 
alleged by them, throughout, I am in- 
clined to call for a report from the trial 
court as to who is in actual possession of 
the suit property. Meanwhile, I also like 
to maintain the status quo as on date. 

7. Calling for a report from the 
trial Court, when especially there is a 
delivery athakshi is not warranted .in 
every case where the stay -pétitioners 
allege that they are in actual possession 


‘and that the delivery is only a paper de- 


livery. But, in appropriate cases, where 
the party seems to be in possession 
throughout. and has also obtained an in- 
terim stay from court, and the time-lag 
between the alleged delivery ‘and the 
@rant of stay is short, and the court, on 
relevant facts, feels that an enquiry is 
necessary to find out who is in actual 
possession, I do not think the court is 
barred to have a report from the trial 
court in the interests of justice. 

— L Nevertheless, it is necessary to 
examine the submission made by Thiru 
Nainar Sundaram appearing for -the res- 


‘pondent ` to the’ effect that such. an en- 


quiry. will bar subsequent execution peti~ 
tion that might be filed by the respon- 
dent. ` 

9. Order XXI, Rule 95 (1), CPC, 
deals with delivery of property in occu- 
pation of judgment-debtor, It .contem-~ 
plates actual physical delivery’ after re- 
moving amy’ person. who refuses to vacate 
the same. - 


: 10. Thiru Nainar Sundaram first 
cited the decision in Gopaldas v. Than- 
singh, (1882) ILR 4 All 184. That wasa 
case in.which the plaintiff-appeliant got 
possession of the property as per law; 
subsequent to that possession, the defen~ 
dant entered into possession and cultivat- 
ed the lands, and the subsequent execu- 
tion petition by the plaintiff, who origi- 
nally filed’ the suit for possession, was 


“rejected on the ground that the order of 


execution was complete as early as 7-3- 
1877. Thus, it was a clear-case wherein: 
possession -had been handed. over legally 


_ and actually and subsequent to that pos- 


Session the defendants have taken pos- 
session of the property. In such circum~ ` 
stances, there is no difficulty in uphold- ` 
ing ‘the principle that no second execu- 
tion will lie after the satisfaction of the 
decree entered completely in- the prior 
execution petition. In such cases, a suit 
alone will lie. Correctly the Bench of the 
Allahabad High Court has decided so; 
and I do not think that the said facts are 
present im the present case.. Here, the 


1974 


contention of the appellants is that the 
decree has not been executed and that 
the alleged delivery of possession by way 
of execution is only a paper delivecy, 


and not actual physical delivery. In stch - 
a case, it cannot be said that the decree: 


has been executed in full until the coart 
satisfies itself that there has been a r2al 
actual physical delivery in execution of 
the decree as claimed by the decree- 
holder. 


ii. The decisions cited by Thru 


Nainar Sundaram, such as Thandavarzya. 


Mudali v. Subramania Gurukkal, AIR 
1916 Mad 930 (1) and Chokkalinga v. 
Gopalathathachariar, AIR 1917 Mad %2, 
clearly hold that a decree-holder is mot 
entitled to file a second execution peti- 
tion for possession under Order XXI, 
Rule 35, C.P.C. after he has been put in 
possession in accordance with an order 
passed in an application under the same 
Order and Rule. These decisions also fol- 
low (1882} ILR 4 All 184. It is clear from 
the above decisions that once it is found 
that there is no actual possession given 
in accordance with an order passed om an 
application under Order XXI, Rule 35, 
C.P.C., there cannot be any finality in 
the execution proceedings and as suck a 
subsequent application is maintaina’ zje 
for execution of the decree. 


12. The decision reported in Thee- 
vana Pillai v. Kulla Pillai, (1910) 7 Mad 
LT 107 (2) is a case where the plain-iff 
got a decree for possession and took pos- 
session in execution. Subsequently ihe 
defendants took possession but without 
applying for execution. On second appeal, 
the original decree was confirmed. The 
question was whether the plaintiff vas 
entitled to execute the final decree to set 
possession of the land. The court hela— 

“Tf the defendants had taken poss3s- 
sion by process of execution there can be 
no doubt that the plaintiff could have got 
possession in execution under the provi- 
sions of Section 583, C.P.C. We do not 
think the plaintiffs should ba put in wozse 
“position, because the defendants tcok 
possession without the intervention of 
the court and in defiance cf am order of 
the court staying execution.” 

On the above observations, the seccnd 
execution petition was found to be in 
order. 

13. In Venkatalakshmi v. Sadas_va 


Iyer, AIR 1924 Mad 200, a Bench of this 


court held— 


“Even where decree-nclder has 
possession in execution of the original de- 
cree if subsequently he was wrongly čis- 
possessed before the final decree of -he 
appellate Court restored the original fe- 
cree of the District Munsif he would be 
entitled to apply for delivery of ia 
sion a second time”, 


Zot. 
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In Kunhanu v. Mammu Beary. 1962 Ker 
LT 764, it has been specifically observed 
by Raman Nayar, J. that— 

“The question whether jn cases where 

the delivery is only symbolical or has 
proved ineffective, a second order for de- 
livery will lie does not arise in this case, 
the delivery made being admittedly ac- 
tual and effective, and it is not necessary 
to notice the conflict of authority on this 
point.” 
In the present case, the mair question is 
whether actual delivery has been effected 
or not. Hence I do not think that the de- 
ecision in the said case cam he quotec as 
authority applicable to the presert case. 
Apart from that, the learned Juds> has 
also observed thus— 

“Unless the appellate court has ex- 
pressly taken cognisance of a subsequent 
event and given relief in respect of it, its 
decree can, after all, relate only to a 
cause of action in existence at the time 
of the institution of the suit. It is not the 
ease that in this particular case the ap~ | 
pellate court took note of the subsequent 
dispossession and granted relief in res- 
pect of it, and hence its decree can relate 


_ only to the dispossession before the suit 


in respect of which the decree had al- 
ready been executed.” 


As far as the present case is concerned, 
the very question whether possession has 
been actually handed over ir execution 
petition as alleged, is being agitated now. 
As such, any conclusion made subsequent 
to the calling for of the report from the 
trial court will be binding upon the par- 
ties and in case it is found that actual pos- 
session has not been given in the said 
execution petition, there is no question of 
any bar for a subsequent execution peti- 
tion, which, in my opinion, cannot be 
termed as a ‘second’ execution petition. 


14. Thiru Nainar Sundar:m, the 
learned counsel appearing- for the respon- 
dent, cited Shew Bux Mohata v. Bengal 
Breweries Ltd., AIR 1961 SC 137 wherein 
the Supreme Court has observed as fol- 
lows:— 

“It is true that the Nazir’s return 
showed that defendant No. 4 had not 
been bodily removed. But the same re- 
turn also shows that it had not been so 
removed because of certain arrangement 
arrived at between it amd the decree- 
holders and as the decree-holders had! not 
required the removal of defendant No, 4 
from the premises. Now under Order 21, 
Rule 35, a person in possession and bound 
by the decree has to be removed only if 
necessary, that is to say, if necessary to 
give the decree-holder the ..ssession he 
is entitled to and asks for. It would not 
be mecessary to remove tke person in 
possession if the decree-holder does not 
want such removal. It is open to the de- 
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cree-holder to accept delivery of posses- 
sion under that rule without actual re- 
moval of the person in possession. If he 
does that then he cannot later say that 


he has not béen given that possession to . 


which he was entitled under the law. 
This 1s what happened in this case, The 
decree-holders in the present case, of 
their own accepted delivery of possession 
with defendant No, 4 remaining on the 
premises with their permission. They 
granted a receipt acknowledging full de- 
livery’ of possession. They permitted the 
execution case to be dismissed on 8-9- 
1949, on the basis that full possession, 
had been delivered to them by defendant 
No. 4. The fact that they put their guards 
on the premises as mentioned in the 
Nazir’s return would also show that they 
had obtained full possession. It was open 
to the decree-holders to accept such pos- 
session. Having done so, they are bound 
to the position that the decree has been 
fully executed, from which it follows, 
that it cannot be executed any more. In 
the case of Maharaja Jagadish Nath Roy 


- v. Nafar Chandra Parmanik, 35 Cal WN ~ 


12 = (AIR 1931 Cal 427), and exactly si- 
milar thing had happened and it was held 


that the Gecree was not capable of fur- . 


ther execution, it was there said at page 
15— 

‘'The case, therefore, seems to me to 
be one of those cases in which a decree- 
holder having armed himself with a de- 
cree for khas possession executed that 
decree in the first instance by obtaining 
symbolical possession only with some 
ulterior object of his own, and thereafter 
subsequently and as a second instalment 


asks for khas possession. The question is - 


whether such a course is permissible 
under the law, I am of opinion that it is 
not.” i 


We entirely agree with the view that was 
there expressed.” ` 5 
15. From the above stated Sup- 
reme Court decision it is clear that if the 
decree-holder is satisfied with alleged de- 
livery of possession, whether physical or 
symbolical, he cannot on a subsequent 
date ask for actual, possession by filing a 
second execution petition; subsequent 
execution petition can be entertained only 
in cases where there was no legal, com- 
plete and.effective delivery of possession 
on the earlier occasion. . 


16. To the same effect are the de- 





cisions in Radhalal v. Chabilchand, AIR ~ 


` 1955 Nag 79, Jaimal Singh v. Rakha 


Singh, AIR 1957 Punj 17, Ramaganesan `` 


v. Rajah Ayyar, AIR 1964 Mad 53. (FB), 
and Manikayala Rao v. Narhsimhaswami, 
AIR 1966 SC 470. In Ghanshyam v, Fatik 
Chandra, AIR 1957 Assam 123, it has been 
held that if. the fact was that actual de- 
livery of possession’ was not obtained by 


the decree-holder in the previous execu~ 
ton case there was no justification for 
holding that the decree-holder be depriv- 
ed of his right to come before the execut~ 
ing court and pray for a fresh delivery 


:of possession when there was no other 


bar to his right of executing the decree. 


17.. Thus it is clear from the 
aforesaid decision that whatever may be 
the conflict between some decisions re~ 
garding filing an execution petition for a 
second time aiter the decree for posses- 
sion has been satisfied, one thing is cer- 
tain that if-on the previous occasion 
there was no legal, complete or effective 
delivery, a second execution petition was 
not a bar. As far as the present case is 
concerned, the judgment-debtors (appel- 
lants) themselves accept thé- fact that 
there was no actual physical delivery 
given to the decree-holder. They have 
come forward with a specific case that 
the alleged handing over of actual pos- 
session is not true and that as a matter 
of fact they are in possession of the pro- 
perty. The only persons who could object 
to a second execution petition if fled, on 
the basis that the decree has already 
been satisfied, themselves state that there 
was no legal, complete or effective deli- 
very of the property. In these circum- 
stances, there is absolutely no substance 
in the argument that a subsequent exe- 
cution petition will be. objected to as a 
bar as if it will be a second execution 
petition filed after the decree has been 
satisfied. : 


18. As regards the handing over 
of actual possession, the facts of the case 
make it necessary to call for a finding 
from the trial court as to who exactly is 
in actual possession of the property as 
on date. In the interests of justice and 
also to safeguard the possession of that 
party who is in actual possession as on 
date;. it is mecessary to get a finding from 
the. trial court as regards the possession. 


19. In. these circumstances, ob- 
serving that the status quo as on date be 
maintained, I direct that the trial court 
will submit a finding as to who is in ac- 
tual possession of the property, within a 
month from this date. The office is di- 
rected: to send necessary papers to the 
trial court for recording a finding. Case 
remanded. 

. Order accordingly. 
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- Karuppama Gounder and anotner, 
.Appellants v. Chinna Nachammal and 
- others, Respondents... ` 


Second Appeal No. 378 of. 1970 and 
Memo of Cross Objections, D/- 26-3-1973, 


against decree of Sub-J.. “Dindigul in A. 


S. No. 198 of 1967. 

Index Note:— (A) Hindu Adopt-ons 
and Maintenance Act (1956), S. 22 (2); — 
Marriage expenses — Whether the un- 
married daughter who gets a share in the 
estate of her father (dying after com- 
mencement of the Act) would still be 
entitled to a provision for her marriage 
`- expenses in a suit for partition? No. 

Brief Note:— (A) The maintenance is 
a matter for which provision is made in 
the Act and therefore any one claiming 
maintenance which takes in the marriage 
‘expenses of an unmarried daughter 
(under S. 3 (b) of the Act), would have 
to work his/her rights only under the 
provisions of the Act and the 
Hindu Law cannot be invoked at all. It 
cannot therefore be ‘contended that the 

abrogation of the textual law under S. 4 
of the Act would: be limited-to the main- 
tenance right in lieu of the estate of the 
deceased only and that such textual law 
as against the remaining part of the ‘oint 
family property cannot be said to have 
been abrogated. (Paras 5, 7) 


There may be imequality between 
one daughter and another regarding pro~ 
vision for marriage expenses. Daughters 
whose marriages are performed ‘pricr to 
partition get. an advantage, in that their 
marriages’ are performed: from out. of the 
. joint family funds and the daughter wha 
remains unmarried -at the time of parti- 
tion, has to.go without a provision for her 


marriage expenses. From this inequality. 


alone one ‘cannot contend that even after 
the coming“into force of the Act, the tex~ 
tual law can -be invoked in the face. of 
S. 4 which specifically overrides the tež- 
tual law in respect of which -provision is 
made'in the Act, Such an 
‘would arise in the case of sons also. AIR 
-1969 Mad 72.and (1970) 1 Andh WR 245, 
Rel. on; AIR 1961 Andh Pra 131 (FB) and 
. AIR 1965 SC 1970 and AIR 1964 Madh 
Pra 168, Distinguished. 
(Paras 10, 11. 12) 
Casos” Referred : -, Chronological -Paras 
“ATR..1970 SC 446 = `1970 Cri LJ 522, 
' Nanak Chand v. Chandra Kishore. 12 


. (1970) Ł Andh WR 245, Nulla Lalithemba 
v. Yella Venkatalakshmi’ 


8. 

AIR 1969 Mad 72 -= (1959) 2 Mad” LJ 40377 
ee) a 7 -. Should be made towards her 

.* expenses, Though this had ‘been resisted 
` by the.first defendant, the courts below 


| Arumugha Udayar v: Veliammal 
AR/CR/A65/74/MBR 
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textual. 


inequality - 
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AIR 1965 SC 1970 = (1965) 3 SCR 122, 
Raja Gopalarao v. Seetharamamma 10 
AIR 1964 Madh Pra 168 = 1964 Jab LJ 
211, Gowardhan v. Gangabai 10 
AIR 1961 Andh Pra 131 = (1960) 2 Andh 
WR 352 (FB), Ramamoorthy v. eer 
ramamma 9; 
AIR 1929 Mad 586 = ILR 53 Mad 84 Cy, 
Subbayya v. Ananta Ramayya 6, 9 


K. Parasurama Iyer, for Appellants; 
K. Sarvabhauman and T, R. Mani, for 
Respondents. ř 


N. S. RAMASWAMI, J.:— This se- 
cond appeal with the Cross Ojections is 
before us on a reference made by Ismail, 
J. The question which was raised before 
the learned Judge resulting in the matter 


. being placed before a Bench is whether 


an unmarried daughter of a Hindu wha 
gets a share in his estate would still be 
entitled for a provision for her marriage 
expenses in a suit .for partition. One 
Kandasami Gounder who died on 26-9- 
1964 was the karta of a Hindu joint 
family. His orfly son is Karuppana Goun- 
der, the first defendant in the suit for 
partition ‘instituted by one of the daugh- 
ters of the said Kandasami Gounder in 
the court of the District Mumsif, Palani. . 
Kandasami Gounder left his widow, Sell- 
ammal, (who has been impleaded as the 
6th defendant in the suit) and five daugh- 
ters apart from his son. Karuppanna. The 
eldest of the five daughters by mame 
Chinna. Nachammal is the plaintiff and 
the other four daughters have been im- | 
pleaded as defendants 2 to 5 respectively. 
All the’ daughters except the last one by 
name Subbathal (5th. defendant in the 
suit) have already been. married. 


2, - Under Section 6 of the Hindu 
Succession Act (Act 30 of 1956), the inte- 
rest’ of Kandasami Gounder in the joint 
family properties would not go to his son . 
by survivorship but devolve on hbis 


“widow, son and daughters. As per expla- 


mation 1 to the section, the interest of 
Kandasami Gounder shall be deemed to 
be the share in the property that would 
have been allotted to him if a.partition 
of the property had taken place immedi- 
ately before his death and therefore what 
devolved on his widow, son and daugh- © 
ters is admittedly the’ half share in al 
the family properties. It is mot in dispute 
that out of the entirety of the. joint 
family properties, the widow and the five 
daughters would- each be. entitled to a. 
1/14th share and.the son would take 8/14 
share (7/14 representing “his interest in 
the joint family properties plus 1/14). 


` Subbathal (5th defendant), the unmarri- 


ed daughter, contended ‘that provision 
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have held that provision should be made 
towards her marriage expenses from out 
of the entire joint family properties and 
fixed a sum of Rs. 2,500 as the proper 
provision in that record. 


3. The second appeal has been fil- 
ed by the first defendant as well as -his 
wife who has been impleaded as the 7th 
defendant in the suit. There are certain 
other questions in dispute between the 
parties with which the 7th defendant is 
concerned and we would come to that a 
little later. The question, of law raised 
before Ismail J., when the matter came 
up before the learned Judge is that by 
virtue of the provisions contained in the 
Hindu Adoptions and Maintenance Act, 
1956 (Act 78 of 1956, hereinafter referred 
` to as the Act), the unmarried daughter 
who gets a share in her father’s estate 
is not entitled to a provision for her mar- 
riage expenses. As there is no precedent 
in this court on the point raised, the 


learned Judge thought that it would bẹ ` 


better if the matter is dealt with by a 
Bench and that is how: it: is before us. 
The question does not present any diffi- 
culty at all, We are quite clear that in 
the present case the unmarried daughter 
. who gets a 1/7 share in her father’s estate 
(1/14 share in the entire joint family pro- 
Da is not entitled 
being made for marriage expenses. 

4, The relevant provisions of the 
Act, viz., Section 4 and Chapter JII (Sec- 
tions 18 to 28) have to be read: 

i ` “Sec. 4: Save as otherwise expressly 
provided in this Act. 


(a) any text, rule or interpretation of 
Hindu law or. any custom or usage as 
part of that law in force immediately be- 
fore the commencement of this Act shall 
cease to have effect with respect to anv 
matter for which provision is made. in 
this Act; 


(b) any other law in force immedi-. 
ately before the commencement of this ' 


Act shall cease to apply to Hindus in so 
far as it is imconsistent with any of the 
provisions contained in this Act.” 


The various sections in Chapter ul need 
not be quoted. It is suffice to note that 


Section 18 deals with maintenance of. 
vife, that Section 19 deals with mainten- . 


ance of widowed daughter-in-law. Sec- 
tion 20 deals with maintenance of child- 
ren and aged parents while Section 22 
deals with maintenance of dependants. 
‘Section 21 states who the dependants are 
for purposes af that chapter. An unmar- 


ried davghter is a dependant of either of i 


her parents. There are other dependants 
mentioned under this section, but we are 


not concerned with them... Section 22.” 
maintenance of de-~* the textual law to claim maintenamce in- 


“which provides for 
pendants is as follows:— 
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for a provision ` 
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“22, (1) Subject fo the provisions. of 
sub-section (2) the heirs of a deceased 
Hindu are bound to- maintain the depen- 
dants of the deceased out of the estata 
inherited by them from the deceased. 

(2) Where dependant has not ob<' 
tained by testamentary or intestate suc< 
cession, any share in the estate of a Hindu 
dying after the commencement of this 
Act, the dependant shall be entitled, sub- 
ject to the provisions of this Act, to 
maintenance from those who take thea 
estate. 

(3) The liability of each of the per< 
sons who takes the estate shall be in pro« 
Portion to the value of the share or. part 
of the estate taken by him or her, _ 

(4) Notwithstanding anything con-= 
tained in sub-section (2) or sub-section ` 
(3), no person who is himself .or herself 
a dependent shall be liable to contribute 
to the maintemance of others, if he or 


‘she has obtained a share or part of the 


value of which is, or would, if the liabi- 
lity to contribute were enforced, become 
less than. what would be awarded to him 
or her by way of maintenance under this 


Act.” - .- 
Sections -23 to 27 deal with the quantum 
of maintenance and other details includ- 
ing as to when maintenance would be a 
charge. Section 28 deals with effect of 
transfer of property on right to mainten=~ ` 
ance. 

5. Section 3 (by of the Act defines 
pa word ‘maintenance’ and it is as fols 
lows:— 


“t ‘Maintenance’ includes— (i) in all 
cases, provision for food, clothing, resi-~ 
dence, education and medical attendance 
and treatment; (ii) in the case of an un- 
married daughter, also the reasonable exx 
penses of and incident to her marriage;” 
Maintenance (which term includes resson- 
able expenses of marriage of an unmarri-~ 


‘ed daughter) is undoubtedly a matter for 


which provision has been made in the 
Act. If that'is the correct position,- then: 
as per the terms of Section 4 quoted 
above, the textual Hindu law, which was 
in force prior to the coming into force of 
the Act, shall cease-to have effect. How- 
ever, Mr. T, R. Mani, the learned counsel 
for the contesting | respondents, contends” 
that under Section 6 ofthe Hindu Suc- 
cession Act, the unmarried daughter (as 
well as the other daughters) gets a share 
only in the interest of the father in the 
joint family properties and:as a corollary, 
the effect of Section ‘22 (2) of the . Act: 
would be such -unmarried daughters ' 
would: not be entitled to maintenance 
from those who jake the said estate and 


“that these provisions cannot abrogate- the 


right of an- unmarried daughter under - 


clusive of marriage expenses. “against the 
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entire coparcenary property. The sub- 
stance of the contention is that beceuse 
under Section 22 (2) there is reference 
only to maintenance from those who take 
the estate of the deceased and not to 
Maintenance out of the entire copacce- 
nary property, the right of the unmar-ied 
daughter as per the textual law to ro- 
ceed against that part of the coparcerary 
property, which is not the estate of the 
deceased under Section 6 of the Hindu 
Succession Act, has not been taken away 
by the provisions of the Act, This is zer- 
tainly not tenable. If wnat the learned 
counsel contends is correct, then the un- 
married daughter in this case has no 
claim for maintenance (which takes in 
the marriage expenses) against the half 
share of the father which devolved on 
the widow, son and daughters, but only 
against the half share of the son, viz., the 
first defendant. In order to see whesher 
provision has been made in the Acz in 
respect of a ‘matter’, it is not correct to 
take the quantum’ of rigat that is ro~ 
vided for, compare it with the quantum 
of right under the textual law and say 
that provision has not been made regard- 
ing the ‘matter’, on the ground that zer- 
tain part of the right as per the textual 
law has not been given under the statute. 


6. The learned counsel points out 
that under the old textual law as declar~ 
ed by the Full Bench of this court in 
Subbayya v. Anantaramayya, ILR 53 
Mad 84 = (AIR 1929 Mad 586) (FB), the 
right of the daughter to her marriage ex- 
penses and maintenance is based on her 
right to or interest‘in’ the joint family 
property, that this is‘'an obligation of the 


joint family property which is not afiect~ . 


ed by partition and that even on parti- 
tion, the son’s share js also liable for the 
marriage expenses of the daughter of the 
father in proportion to the son’s shar2 in 
the property divided. His contention is 
that under the textual law, the rigkt to 
maintenance, inclusive of marriage ex- 
penses of an unmarried daughter, wes in 
lieu of her right or interest in the entire 
joint family property and under the 
Hindu Succession Act, the unmarried 
daughter gets a share only in the father’s 
interest in the joint family properties 
and not in the entire joint family pro- 
perties and that the right to maintenance 
provided under Section 22 (2) of the Act 
only to such dependant who has not ob- 
tained a share in the estate of the de- 
ceased, would in no way affect the right 
to maintenance and marriage expenses 
which the unmarried daughter would 
have from out of the remaining pari of 
the joint family property. ; 


; 1. We are of the opinion that the 
learned counsel's approach to the cues< 
tion is wholly incorrect. The questicn is 
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not, what exactly is the right of main- 
tenance (which takes in the marriage ex~ 
penses) that has beem provided for under 
the Act. The Act (Act 78 of 1956) is one 
to amend and codify the law relating to 
adoptions and maintenance among Hindus, 
as stated in the long title of the Act. It 
is indisputable that if a statute codifies 
the law, then the statute alone has to be 
looked into to ascertain the rights of par- 
ties regarding the - matters dealt with 
therein and the pre-existing law cannot 
be borrowed. In Arumugha Udayar v. 
Velliammal; 1969-2 Mad LJ 403 at p. 406 
= (AIR 1969 Mad 72), Ramamurti J. ob- 
served (in a case under the very Act 
which is now under consideration):— 


“In the case of codifying statutes, it 
is a settled rule of comstruction that in 
respect of matters specifically dealt with 
by the statute, earlier law cannot be in- 
voked for the purpose of adding to it 
something which is not there. The true 
meaning of the provisions of the Act 
ought not to be influenced by considera- 
ees, derived from the previous state of 
aw.’ 


With respect, we agree that that is a cor- 


rect statement of the law. However, the 
learned counsel contends that the case 
before Ramamurti, J. was one relating to 
adoption and not maintenance, that in the 
Act there is a specific provision regarding 
adoption in the shape of Section 3 of the 
Act which says that adoption made not - 
in accordance with the provisions of the 
Act. shall be void, that there is no such 
provision regarding maintenance and that 
therefore there could be no bar to look 
to the textual law regarding the present 
question. Chapter II of the Act deals with 
adoption and as already noted, Chapter 
ITI of the Act deals with maintenance. 
Section 5 is the first section in Chapter II 
and that says that no adoption shall be 
made after the commencement of the Act 
except in accordance with the provisions 
of that Chapter and any adoption made 
in contrevention of the said provision 
shall be void. The contention of the learn- 
ed counsel is that as there is mo similar 
provision in -Chapter III dealing with 
maintenance, there is no bar to rely up< 
on the textual law. No doubt there is no 
provision in Chapter III similar te Sec- 
tion 5 in Chapter II. But that certainly 
does not help the Jearned counsel, for 
Section 4, which applies to adoption as 
well as maintenance, clearly lays down 
that the textual law shall cease to have 
effect with respect to any matter for 
which provision is made in the Act. Un- 


` doubtedly maintenance is a matter for 


which provision is made in the Act and 
therefore any one claiming maintenance, 
which takes in the marriage expenses of 
an ummarried daughter, would have to 
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work ‘his or her rights only. under the 
‘lprovisions of the Act and the textual 
Hindu law cannot be invoked at all; Even 
if a person who was entitled to mainten~ 
ance under the textual Hindu ` 


_junder the provisions of the Act, he. or 
she cannot say that he or she would rely 


upon the textual law. to enforce the right. ~ 


For instance, formerly the concubine’ of 


a Sudra-was entitled to maintenance from . 
out of his estate in the hands of the per-: 
But under- 


sons who take the estate. 
‘Chapter III of the Act, no such right is 


given to her, Can it be said that because- 


there is no provision for payment of 


maintenancé to such concubine- from out. 


of the estate of the deceased made in the 
Act, she can rely upon the textual law? 
{Surely she cannot. The effect-of Section 
4 of the Act is that only such of’ those 
persons for whom right to maintenance 
is provided for under Chapter IIT of. - the 


Act— and that too only to the extent of : 


the right declared therein; can have a 
valid claim. The textual law as well? as 


statute law cannot be in force at one and ` 


the same time regarding: the. particular 
matter, viz., maintenance. As the Act is 
a codifying. law, 
adoptions but also’ to maintenance among 


Hindus and_as Section-4 of the Act clear- ~- 
ly says that all textual law in .force be- :. 


|fore the commencement of .the.Act, shall 
“leease-to. have effect with respect to any 


. {matter for which provision is made in the - 


‘|Act, there is no escaping the position that 


right to maintenance (inclusive of marri--. 


age expenses for unmarried daughter)..has 


to be worked out only as per the- provi-«. 
sions. of Chapter ‘IIT of:the Act and. ma:” 
textual law can be invoked by ‘any’ one... 


~ :-ed‘in 1956 -whereunder such a concubine 
would not~have a valid. claim for: main-- 


8. (The oniy: direct 
brought. to our notice on the 
controversy is Nalla `Lalithamba. v. Yella 
Venkatalikshmi, 1970-1. Andh WR 245., 
That is also.a case where:an unmarried 
daughter, who took a share in her de- 


ceased father’s estate, claimed provision. 


for marriage expenses: A Bench of the 
_ Andhra Pradesh High Court held. that 

she was-not entitled to.such a 
That is the conclusion that we have. also 
reached, as seen earlier. However, before 
the learned Judges of the Andhra Pra- 
desh High Court, the point- had not been 


_raised in the form in which it has been. 


‘taised before us. It had _not been contend- 
ed in that case that as the’ provision re~» 
garding maintenance, under Section 22 of 
the Act is related to the estate of the 
. deceased: a dependant who gets a share 
in. such estate is denied right of mainten- 
ance only from those who take the estate, 
ithat therefore, the abrogation of the. tex- 


‘tual law under Section 4 of the Act would | 


be limited to the maintenance right in 
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law has- 
not been given a right of + maintenance - 


relating not only ta 


. textual law, the concubine.’ 


: authority 
point .in- 


claim. 
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lieu of the. estate of the deceased. and 


that such textual law as against the re- ` 
maining part of the joint- family property. 


cannot be said to have been. abrogated. 
We have already said that.such a conten- 
tion is "wholly untenable and it is not 
surprising that such’ contention has not 


been put forward before the:Andhra Pra- - 
desh High ‘Court. We.respéctfully agree . 


with the conclusion of the learned- Judges 
of the Andhra Pradesh High Court. that 


the unmarried - daughter. who takes. a- 


share in‘her father’s estate is not entitled 


to claim a provision ‘for marriage 'expens:. * 


ses separately, --. 


9. . The learned counsel”. contends 


that the above case of the “Andhra Pra- 


. desh High Court has overlooked a` au ` 


Bench decision of the“ same court. 


' Ramamoorty v. Sitharamamma; AIR 1961 K 
- Andh ‘Pra. 131 (FB) and that therefore - 
that decision cannot be considered to be. 
good law. This. contention - is fallacious.- 
An examination of the Full Bench deci~ . 


sion in Ramamoorthi v. -Seetharamamma, 


-AIR 1961 AP 131, would show . that far, 


from “the . 


same helping the present 
contention: of the learned counsel, 


it is 


really against him. In that case, the gues- 


tion was about -the right of maintenance 
of an avaruddha stree (concubine) of a 
Sudra, which right:came to be vested in 


her prior to the’ coming into force of the , 
- Act, The man’ who kept her as his-mis+ ` 


tress died even in 1948, much prior to the 
coming into ‘force of the Act, Under the 
of a Sudra 
was entitled ‘to maintenance from out .of 
the estate of the. paramour in the hands 
of those’ who take- the estate. The Full 
Bench of the Andhra Pradesh: High Court 
pointed: out that the Act, which was pass- 


tenance’ from out of ‘her paramour’s 


. estate, would mot affect the rights of the 


concubine in that case inasmuch as a 
right had become vested in her owing to 
the fact that the paramour died prior to 
the coming into force of the Act. We are 
unable to see how this decision would 
help the learned counsel':in this case, At 
page 134; column. 2, the Full Bench of the 


- Andhra Pradesh High, Court, referring’ to 


Section 22 and other sections in the Act 
observed: — f 


“In- our 


Xianieldensd: ‘opinion; 


rights of. maintenance-holders. `The Act 


does not abridge those rights and leaves 
“them untouched.” 


The learned counsel relies upon the above 


observation and contends that by virtue. 


of the textual Hindu law as declared by 
Subbayya v. Anantaramayya, ILR 53 Mad 


"84 = (AIR 1929 Mad 586) (FB), the. un- 


married daughter had a right of main- 


ETa 
” sections do not bear on the -pre-existing 
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tenance and provision for marriage expen- 
ses in lieu of her share in the entire jcint 
family property and that the provision in 
the Act cannot affect the abovesaid pre- 
existing right, There is a good deal of 
confusion in this argument. The learmed 
counsel mixes up the pre-existing law 
with pre-existing rights. In the case se- 
fore the Full Bench of the Andhra Fra- 
desh High Court, the concubine had a 
pre-existing vested right inasmuch. as 
the paramour had died prior to the ccm- 
ing into force of the Act, Therefore the 
“Full Bench held that such vested rizht 
cannot be taken. away by the law being 
changed under the Act. But here the 1n- 
married daughter certainly did not have 
any vested right prior to the coming’ into 
force of the: Act, inasmuch as her father 
died only subsequently. Tt is significant 
to mote that in the above case the Full 
Bench of the Andhra Pradesh High Court, 


after the observation relied on by the: 


learned counsel which has been qucted 


above, has said that the right of mainten~ . 


ance which the concubine had acquired 
against the estate of her deceased -pera~ 
mour prior to the Act is not nullified by 
the Act since, Sections 21’ and 22 leave 
the estates of Hindus, whose death occur~ 
red before the Act, ‘unaffected. By imoli- 
cation the above decision means that in 
respect of rights that arise after the com~ 
mencement of the Act, one has to be gov- 
erned by Sections 21 and 22 of the Act, 
as the estates of Hindus, whose death oc- 
curred after the Act, would certainly be 
affected by those sections. There can be 
mo doubt that the unmarried daughter in 
` the present case had no vested right prior 
to the commencement of the Act.* No 
doubt under the pre-exiszing law she had 
certain rights. But the saic Jaw has been 
- validly abrogated by the Act which is a 
codifying law regarding maintenance 


(marriage expenses included) as well as 


adoption. 


10. The case before the Full Bench 
of the Andhra Pradesh High Court reier- 
red above had been taken to the Supreme 
Court and thé decision of the. Supreme 
Court has been reported in Raja Gopala- 
rao v. Seetharamamma, AIR 1965 SC 
1970. There also it was hald, the rights of 
maintenance of the concubine, which had 
become vested in her on the death of her 
paramour prior to the’ coming into force 
of the Act, cannot bé affected by the Act 
which came into force subsequerily. 
Their Lordships of the Supreme Court 
have held that the provisions of Sect.ons 
21 and 22 of the Act are not retrospective 
in character arid therefore the righ: of 
maintenance, which had become vested 
im the concubine, would in no way be 
affected by the provisiors of the Act. 
Their Lordships observe at page 1973— . 
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. corresponding liability of the 


_in Gowardhan v. 
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“Now, before the Act came into force, 
rights of maintenance out of the estate of 
a Hindu dying before the commencement 
of the Act were acquired, and the corres- 
ponding liability to pay the maintenance 
was incurred under the Hindu law in 
force at the time of his death. It is a 
well-recognised rule that a statute should 
be interpreted, if possible, so as to res- 
pect vested .rights, and such a construc- 
tion should never be adopted if the words 
are open to another construction........ iis 
We think that Sections 21 and 22 read 
with Section 4 do not destroy or affect 
any right of maintenance out of the 
estate of a deceased Hindu vested on his 
death before the commencement of the 
Act under the. Hindu Law in force at the 
time of his death. — 

On the death of Lingayya, the first 
respondent as his concubine and the sé- 
cond, third and fourth respondents as her 
illegitimate sons had a vested right of 


. maintenance, during their lives out of the 


estate of Lingayya, This right, and the 
appellants 
to pay maintenance are not affected by 
Sections 21 and 22 of the Act. The conti- 
muing claim of the respondenis during 
their lifetime springs out of the original 
right vested in them on the death of Lin- 
gayya and is not founded on any right 
ering after the commencement of the 
c oF 

It is meedless to say that in the present 
case there was no such vested right in the 
unmarried daughter for the simple rea- 
son that her father died only subsequent 
to the coming into force of the Act. As 
a matter~of fact, in the above case, the 
Supreme Court has made the following 
observations which would clearly support 
the conclusion that we have reached ear- 
lier. At page 1973, earlier to the passage 
quoted above, their Lordships observe, 
after noting the purport of Section 22 of 
the Act— 

“Specific provision is thus made in 
Section 22 with regard to maintenance of 
the dependants defined in Section 21 out 
of the estate of the deceased Hindu, and 
in view of Section 4, the Hindu law in 
force immediately before the commence- 
ment oi the Act ceases to have effect 
after the commencement of the Act with . 
respect to matters for which provision is 
so made. In terms, Sections 21 and 22 are 
prospective”. 


The learned. counsel referred to a deci- 
sion of the Madhya Pradesh High Court. 
Gangabai, AIR 1964 
Madh Pra 168 where it has been observed, 
referring to Sections 21 and 22 of the 
Act: 

“Reading Sections 21 and 22 together 
we are of the opinion that those sections 
are intended to create an additional 
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liability of maintenance on moral consi- 
.deration on certain relations of the de- 
pendants. These sections do mot, in any 
way, affect the general rule of Hindu 
Law that where a husband leaves share 
in the joint family property, his widow 
is entitled to maintenance out of it from 
those coparceners who hold that by sur- 
vivorship. This view finds support from 


the decision in AIR 1961 Andh Pra 131 


(FB)”. 


In the case before the Madhya Pradesh 
High Court also, it was a question of the 
right of -maintenance having vested in 
the claimant before the coming into force 
of the Act, The widow of one Kapil who 
died in. the year 1940 claimed mainten-~ 
ance from out of the estate of her late 
husband. She was not éntitled to a share 
in the properties left by ' her. husband. 
The Madhya Pradesh High Court nega- 
tived the contention that the widow was 
not entitled to maintenance pointing out: 
‘The right of a widow for. maintenarice 
legally arises because of the fact that her 
husband left an interest in the joint 
family property at the time of his death, 
and the coparceners of the family ‘by 
merely dividing the joint family property 
_ in a partition cannot give a go-by -to her 
right. Therefore that is really .a case 
where the right of maintenance had be- 
come vested in the claimant even in the 
year 1940, very much, prior to the com- 
mencement of the Act, and therefore, on 
the principle stated by the Full Bench: of 
the Andhra Pradesh High Court in AIR 
1961 Andh Pra 131 (later confirmed by 
the Supreme Court as seen above), such 
vested right would not be abrogated by 
the provisions of the Act. The conclusion 
of the Madhya Pradesh High Court that 
Sections 21 and 22 of the.Act have’ no 
application to such a case is perfectly 
justified. It is in this context the obser- 
vations of the learnéd Judges of the Ma- 
dhya Pradesh High Court relied on by 
the learned counsel (quoted earlier) have 
to be understood. As already noted, this 
decision only follows AIR 1961 Andh Pra 
131 (FB) which decision has been” con- 
firmed by the Supreme Coirrt, . 


11. It cannot be contended that 


the textual Hindu law regarding provi- 
sion for marriage expenses should .be 
held to be not abrogated -by the provi- 
sions in the Act on the ground that it 
would result in inequality between one 
daughter and another. Daughters, whese 
marriages are performed prior to parti- 
tion in the joint family no doubt get an 
advantage, in that their marriages are 
performed from out of the joint family 


funds and the daughter who remains un-’ 


married at the time of partition has to 
go without a provision for her marriage 
expemses from out of the joint family 
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. sons. There may be cases 
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properties. From this inequality alone one 
cannot contend that even after the ‘com- 
ing into force of the Act, the textual law 
can be invoked in the face of Section 4 
which specifically says that in respect of 
all matters for which provision is made 
in the Act, the textual law shall cease to 
have force, Such inequality as pointed 
out above would arise not only in the 
case of daughters, but also in the case of 
where only 
some of the sons got married prior to 
partition and for their marriages joint 
family funds had been utilised. But onf 
that score the sons, whose marriages are 
yet to be performed on the date of parti- 
tion, cannot ask for special provision, be- 
ing made towards their marriage expen- . 
ses, for Hindu Law never recognised such 
provision being made. .When unmarried 
sons are placed in a disadvantageous po-, 
sition when compared to married sons in 


‘this regard, we do not see how such dis- 


similarity among daughters would in any 
way be helpful in deciding the poirt in| 
controversy. 


12. The learned counsel also ine 
vited our attention to Nanakchand v. 
Chandra Kishore, AIR 1970 SC 446. That 
is a case where the. Supreme Court held 


that Section 4 (b) of the Act does not-re- `.: 


peal or affect in any manner provisions 
of Section 488, Crl. P. C., and that there 
is no inconsistency between the Act and 
the abovesaid section in the Criminal 
Procedure Code. Their Lordships have 
pointed out that. the Act, as well as.Sec- 
tion 488, Cri. P. C., can stand together as 
the scopa of the two laws is different in- 
asmtich: as while the Act is one amend- 
ing and codifying the law relating to 
adoptions and maintenance among Hindus, ` 
Section 488, Crl...P. C., -provides.a sum- . 
mary remedy and is applicable to all per- 
sons belonging to.all religions and has no 
relationship with the personal law of the 
parties, We do not see the relevancy of 
this decision as far as the point mow 
undér consideration is concerned. There~ 
fore, our conclusion is that the 5th defen-: 
dant in -the suit is not.emtitled to a pro- 
vision for marriage expenses. The appeal. 


‘filed by defendants 1 and 7 has. to be! 


allowed to that extent. 


13. Two other questions ara rais- 
ed by defendants 1 and 7 in this second 
appeal. The first is in respect of -two pro- 
missory notes which the first defendant 
had executed in favour of two strangers, 
one for Rs. 2,000 and the other for Rs.- 
1,000. It was claimed that these amounts 
had been borrowed for the purpose of the 
joint family and therefore the debts 
should be treated as joint family debts. 
Both the courts below have held that 
these two debts are only personal to the 
first defendant, that ‘they had not been 
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borrowed for joint family purposes end 
that they cannot be treated as joint fam_ly 
debts. This finding is based on evidence 
and we do not find any ground whatso- 
ever to disturb such a finding, Certairly 
there is no error of law regarding this as- 
pect. The learned counsel for the app2l« 
lants (defendants 1 and 7) also did ot 
seriously press this point. 

14. The other question raised in 
the second appeal is about the two moct- 
gages covered by Exs. B-5 and B-6, stard- 
ing in the name of the 7th defendant, ihe 
wife of the Ist defendant. The courts 
below have held concurrently that -he 
7th defendant is only a benamidar, but 
that the moneys under the abovesaid two 
mortgages had been advanced by Kanda~ 
sami Gounder, the karta oi the family, 
and that the mortgages had been taken 
in the name of the 7th defendant. The 
case of the plaintiff has been that -he 
mortgages had been taken benami in -he 
name of the 7th defendant, as she hap- 
pened to be the only daughter-in-law of 
the family and the comsideration for ~he 
mortgages came only from her father 
Kandasami Gounder and that the 7th de- 


fendant had absolutely no means of her. 


own to advance moneys on the said mort- 
gages. This case has been accepted by hẹ 
trial court as well as the first appellate 
court, The learned counsel for the aprel~ 
lants (defendants 1 and 7) contends that 
the courts below— particularly the first 
appellate court— have thrown the bar- 
den of proof wrongly on the 7th defen- 
dant regarding this question and theze- 
fore the finding has been vitiated. We 
were taken through that portion of she 
judgment of the first apvellate court as 
well as that of. the trial court and we are 
satisfied that there is no question of 
throwing the burden of proof wrongly. 
The issue raised -~ correct:y throws ha 
burden on the plaintiff to prove the e- 
nami nature of the transaction. The 
courts below have accepted the evidence 
of the plaintiff that the momeys had been 
advanced only by her father and that zhe 
7th defendant is only a benamidar. The 
plaintiff is a widowed daughter and she 
had been living with her father, brother 
(first defendant) and sister-in-law (7th 
defendant) during the relevant time. So 
it cannot be said that she had no personaal 
knowledge about those transactions. “he 
courts below have also pcinted out taat 
the evidence showed that the 7th def2n- 
dant could not have had any means of 
her own for advancing the moneys on 
the two mortgages. Under ‘these circum~ 
stances, we do not find any ground to 
`- interfere with the finding of the courts 
below. 
15. In the cross objections filed 
by the plaintiff, the question raised is 
about a particular property standing in 
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the mame of the first defendant. - The 
plaintiffs case is that the property in 
question had been purchased by her 
father for the family, but the sale deed 
Ex. B-4 had been taken in the name ^f 
the first defendant benami. This case, 
though had been accepted by the irial 
court, has not been accepted by the first 
appellate court which found that the 
consideration for the purchase of the pro- 
perty had not come from the joint family 
funds and that the property-is the abso- 
lute property of the first defendant. 
Though the first appellate court has re- 
versed the finding of the trial court re- 
garding this aspect, we do not find any 
error of law calling for interference. The 
question whether the property in ques- 
tion is joint family property or whether 
it exclusively belémged to the first de- 
fendant, is only a question of fact amd 
there is a clear finding regarding that by 
the first appellate court. We cannot inter- 
fere with the same. 


16. The result is, the appeal is 
partly allowed and the provision of Rs. 
2,500 towards marriage expenses of the 
5th defendant in the suit is negatived, In 
other respects, the appeal is dismissed, 
but under the circumstances, without 
costs. The cross-objections are also dis- 
missed without costs. 

Appeal partly allowed. 
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The Union of India and others, Ap- 
pellants v. Ramchand  Kishinchand 
and Co., Madras, Respondent. : 

Second Appeal No. 720 of 1971, D/s 
22-3-1973, against decree oi the City 
Civil Court, Madras in A. S, No. 356 of 
1968. : 

Index Note:— (A) Limitation Act 
(1908) Arts. 30, 31 — Suit against carrier 
for compensation for misdelivery of 
goods — Which Article applies? Art, 31 
and not Art. 30. 


Brief Note:— (A) The reason is that 
misdelivery i.e. delivery to a wrong pers 
son comes within the expression ‘non« 
delivery’ in Art. 31. Art, 30 is not attract- 
ed because the words ‘losing or injuring 
goods’ in that Article refer to loss or in« 
jury while the goods are in the custody of 
the carrier: In the case of misdelivery,, 
the contravention is non-delivering the 
goods to the proper person and not los~ 
ing the goods while in custody. AIR 1962 
Ker 56, Followed. (Para 6) 

The starting point of limitation under 
Art, 31 is ‘when the goods ought to ba 
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delivered’ which clearly contemplates 
reasonable time that would normally be 
taken for carriage of goods from place of 
despatch to place of destination and 
hence the date of delivery, though to a 
wrong person under a forged. railway re- 
ceipt, could safely be taken as the starte 
ing point. The fact that the plaintiff 
knew of the wrong delivery only later on 
is immateriali. AIR 1962 SC 1716 and AIR 
1941 PC 6, Relied on; AIR 1962 Mad 349, 
Distinguished. (Paras 12, 13, 14) 


Cases Referred: Chronological Paras 


AIR 1962 SC 1716 = (1968):1 SCR 70, 
Boota Mal v. Union of India , 13 

AIR 1962 Ker 56 = 1961 Ker LT 714, 
Abdulrahiman v. Abdul Khader 7 

AIR 1962 Mad 349 = (1961) 2 Mad LJ 
‘521, Union of India v, B. L. N. aie 
ramiah 

AIR 1961 SC 725 = (1961) 1 Mad LJ (8c) 
169, Governor-General in. Council v, 
Musaddi Lal g 

AIR 1941 PC 6 = (1941) 1 Mad LJ 88, 
General Accident, Fire & Life Assur- 
wee Corpn. Ltd. v. Janmohmed ane 


Rahim 
AIR 1921 Lah 1 = 61 IC 926 (FB), Hill 
Sawyers. & Co. v. Secretary of State 8 
AIR 1919 Mad 140 = ILR 41 Mad 871. 
M. & S. M. Rly. Co. Ltd. v. Haridoss 
Ran N eT 8 


P. S. Srisailam, for Appellants; Vens 
kataswami and P. K. Sivasubramaniam, 
for Respondent. 


JUDGMENT :— The Union of India 
and the other officials of the Railways 
who were defendants 1 to 5 in the suit 
are the appellants.. The suit was filed by 
the respondent plaintiff company for tha 
` recovery of a sum of Rs. 4780-98 in res~ 
pect of certain goods despatched by it 
from Madras to the 6th defendant at Sah- 
ranpur in Uttar Pradesh. The goods were 
consigned on 26-6-1962 from Madras for 
delivery to self at Sahranpur. The plain- 
tiff forwarded the way bill through the 
Central Bank of India for the purpose of 
collection. When the plaintiff came to 
know from the Station Master at Sahran< 


pur that the goods were delivered to a- 


wrong person om a forged railway re~- 
ceipt, the plaintiff had filed this suit, 


2. A number of pleas were raised 
in defence but only two of them ` were 
argued in this second appeal. The first 
ground argued by the learned counsel for 
‘the appellants was that a fraud was come 
mitted by the consignee and the goods 
were taken delivery of on 24-7-1962, by 
producing a forged railway receipt ang 
that therefore under Section 78 (b) 
the Railways Act the appellants were aH 
liable for damages: The lower appellate 
court, after a careful consideration of the 
entire evidence came to the conclusion 


A.L R. 
that the person who took . delivery at 
Sahranpur was known to the station 


master and the other officials there and 
that the goods were delivered on a forg- 
ed railway receipt due to the gross negli- 
gent conduct of the appellants and that 
the consignee was not guilty of - any 
fraud. I am unable to interfere with this 
pee for which there is ample evi~- 
ence 


3. The next point that was- urged 
by the learned counsel for the appellant 
was that the suit was barred by limita- 
tion. In order to understand this conten- - 
tion -it is necessary to set out - certain 
relevant facts. On 26-6-1962, the plaintiff ` 
consigned the goods addressed to self for 
Sahranpur. The way bill was sent to the 
Central Bank of India for collection. On 
10-7-1962, the 6th defendant, who had 
placed the order -in pursuance of which 
the goods were despatched, informed’ the 
plaintiff that he- was im receipt of the 
intimation of the despatch of the goods, 
that the goods had not reached Sahran~ 
pur so far and that the goods are expect« 
ed soon, On 11-8-1962, the Central Bank 


`of India informed the plaintiff that the © 


bill for the sum of Rs, 4387-18 had mot 
been cleared by payment. In reply to a 
letter from the plaintiff, the Agent of the 
6th defendant wrote a letter on 17-8- 
1962, stating that since the 6th defendant 
was away he could not give amy reply 
regarding payment of the bill and clear- 
ance of the goods. In the meantime, on 
31-8-1962, the plaintiff also received a 
letter from the Central Bank again inti- 
mating that the bill had not been paid 
and the Bank returned the bill without 
any further liability on themselves. 
Thereafter, finding that the bill had come 
back from the Bank the plaintiff wrote to 
the Station Master, Sahranpur on 31-8- 
1962, requesting him to redirect the 


. goods to the plaintiff at-Madras, promis< 


ing to pay the railway freight. On 5-9- 
1962, the plaintiff received a reply from 
the Station Master at Sahranpur Stating 
that the goods were cleared by some per- 
son on 24-7-1962, by presenting a way 
bill which was found to have been forg- 
ed. After a suit notice the suit was filed 
on 3- 10- 1963. 


4, The trial court held that the 
suit was barred by limitation under Arti- 
cle 31 of the Limitation Act, 1908 holding 
that the starting period of limitation of 
ome year under that. Article was 24-7- 
1962 when the goods were cleared on a 
forged document. In the appeal by the- 
plaintiff before the lower appellate court, _ 
it appears that the ` plaintiff contended 
that the correct Article of Limitation Act 
to be applied to the facts of the present 
ease is Article 30 and under that Article 
the period of lirnitation will have to be 
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calculated from the date of ‘loss or in- 
jury’ to the goods which had been inter- 
preted by courts as meaning ‘from the 
date of knowledge of the injury or loss 
of the goods’. This argument was accept- 
ed .by the lower appellate court and it 
was held that the plaintiff came to know 
(contd, on cal. 2) 
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of the loss only on 5-9-1962 and there - 
fore the suit was in time. 


5. In this appeal, the learned 
counsel for the appellants argued that 
Article 30 is not applicable to the case 
on hand but only Article 31 is applicable, 
Articles 30 and 31 read as follows— 





Description c£ 
suit 


Art. 30. Against a carrier for compersation 


for losing or injuring goods 


Art. 31. Against a carrier for compersation 
for non-delivery of or dalay in delivering 


___ goods. 


It is the case of the pa PEF that this 
is a case of non-delivery of the gods 
and mot a case of ‘losing or injuring’ 
goods within the meaning of Art. 30. 


6. Both Arts. 30 and 31 provide 
for limitation for suits against a carrier 
for compensation. It will have to be 
therefore understood in the context of 
. rights and liabilities of a carrier. It is 
_ well settled that the rights and duties of 
the railways are those of a bailee and asa 
, bailee the railways are responsible for 
the safe custody and delivery of goods 
at the proper time and place. Therefore, 
the words ‘losing or injuring goods’ have 
reference only to the loss or injury while 
the goods were in the custody of the 
carrier. It also means destruction or da=- 
mage to the goods while mon-delirery 
implies the goods are not known to Lave 
been destroyed or lost but could not be 
delivered to the right person for sme 
reason or other. In fact, if the goods were 
misdelivered it could be traced to the 
person to whom it was improperly Celi- 
vered and the goods or its value recover- 
ed. So far as the rightful consignee is 
concerned, that would be a case of ron- 
delivery to him, In a case falling urder 
Article 31, the cause of action for cəm- 
pensation was for non-delivery to the 
plaintiff and not causing of injury or loss 
of goods, It is true, in one sense, ron 
delivery is also a loss to the plaintiff. But 
in the context of the Limitation Act the 
loss in Article 30 is mean; only a losing 





by the carrier and not a mere loss to the’ 


owner. The action is against the carrier 
and the cause of action under Article 30 

- lis the carrier losing the goods when they 
were in the carrier’s custody. In the ease 
of misdelivery, the contravention is ron- 
delivering the goods to the proper per- 
son and not losing the goods while in 
custody. On a plain reading of the two 
Articles, I am. therefore of opinion hat 
the instant case will fall under Art. 31 
and not under Art. 30. 
q- In ‘Abdulrahiiisn v, 
khader, AIR 1962 Ker 56, a similar ques- 
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Abdul- 





Period of Time from which period 

limitation begins to run 

One year When the loss or 
injury ceeu rs. 

One year When goods ought to 


be delivered. 


tion arose for consideration. It.was held 
therein “that non-delivery within the 
meaning of Art. 31 means non-delivery 
as per the instructions or directions: 
given to the defendant by the plaintiff. 
Where the instructions have not been 
carried out it does not matter to him 
whether the carrier had delivered the 
goods to X or Y other than the mamed 
consignee. The case of misdelivery of the 
goods according to the learned Judge 
will come within- the expression ‘non- 
delivery’ in Art. 31. A number of cases 
holding that suits for compensation for 
misdelivery of the goods will come under 
Art. 31 have been cited in this judgment 
and it is not necessary to consider every 
one of them. 

‘8. The learned counsel for the 
respondent submitted that ‘the werds 
‘losing goods’ in Art, 30 will never cover 
cases of misdelivery also and relied on 
the decisions.in Hill, -Sawyers and Co, v. 
Secretary of State (1921) 61 IC 926 = 
(AIR 1921 Lah 1) (FB) and Governor-Ge- 
nèral in Council (Now Union of India) v. 


Mussadilal, (1961) 1 Mad LJ (SC) 169. 
(AIR 1961 Mad 725). (1921) 61 
IC 926 = (AIR 1921 Lah 1) (FB) 


was concerned with the interpretation of 
the word ‘loss’ in Section 8G of the Rail- 
ways Act, 1890. The plaintiffs in that case 
handed over to the East India Railway 
Co., a motor car at Delhi to be carried to 
Lahore and delivered te the plaintiffs 
who were themselves named as the con- 
signees. The railway receint was sent by 
the consignee to the Bank directing it to 
make it over to M/s. Wilfred and Co., on 
payment of the price.. M/s, Wilfred and 
Co., however took over the receipt from 
the Bank and without paying the price of 
the car ‘took delivery of it from the Rail- 
ways by executing an indemnity bond, A 
suit was filed for compensation for loss of 
the goods under Section 80 of the Rail- 
ways Act, A Full Bench of the Lahore 
High Court considered the question as to 
whether the ‘loss’ in Section 80 of the 
Railways Act would.sinelude ‘less by mis~ 
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delivery’. After noting that in the cases 
arising under the Common Law of Eng- 
land and the Carriers Act, 1830, the word: 
‘loss’ has been interpreted by the Eng- 
lish courts to mean ‘loss by the carrier 
and not simply loss to the owner’ the 
Full Bench held, following a decision of 
this court in Madras and Southern Mab- 
ratta Rly. Co. v.. Haridoss Banmalidass 
ILR 41 Mad 871 = (AIR 1919 Mad 140), 
that the.English decisions were inapplic- 
able. In view of Section 72 
Indian Railways Act, and certain provi- 
sions in the Contract Act. the word ‘loss’ 
in Section 80 of the Railways Act was 
then construed to mean as includimg ‘loss 
to the owner of the goods made over to 
the railways which have been misdeliver- 
ed’. It was observed that when there was 
a misdelivery the goods have ‘been lost to 
the person. entitled thereto. As seen from 
the judgment, the word ‘loss’ in Section 
80 was construed to have a special mean- 
ing in view of the provisions of Section 
72 (3) and the nature - of the suit ‘under 
Section 80. 


8-A. In. Governor Cenimi in Coun- 


-cil v. Mussadilal, (1961) 1 Mad Lg. (SC) - 


169 = (AIR 1961 Mad 725), the Supreme 


meaning of the words ‘loss’ and ‘non- 


- delivery’ in Arts. 30 and 31 of the Limi- 


tation Act with reference to the meaning 
to be given to the words ‘loss, destruction 
or deterioration’ under. Section 77 of the 
Railways Act, 1890 and held— A 


“We are unable to project the provi- 


sions of Arts. 30 and 31 of the Limitation 


Act upon Sections 72 and 77 of the Rail- 


ways Act and to hold that a suit for com- 
pensation for loss because of non-delivery 
of goods does not fall within Section 77: 
The view we have expressed is supported 
by a large volume of authority in the 
courts in India. 

_ and cited ILR 41 Mad. 871 = (AIR 1919 


Mad 140) as one of those cases. The Sup- - 


reme Court held im that case that the 
word ‘loss’ in Section 77 is to be under- 
stood differently from that of the ward 
‘non-delivery’ and ‘loss’ in Arts, 30 and 
31 and that for the purpose of Art. 77, 
non-delivery also is included in the word 
‘loss’, I am therefore of opinion that the 
instant case does. mot fall under Art. 30 
and the relevant Article for consideration 
is Art. 31. 

9. - The mext question that arises 
for consideration is when the period of 
limitation under Art. 31 begins to run. 
The thi:d column of this Article provides 
that the period of one year will have to 
be calculated from the date when ‘the 
‘goods ought to be delivered’, The. Sup- 
reme Court had occasion to consider the 
meaning of these words in the third 
column in Bcotamal v. Union of India, 

AIR 1962 SC 1716-and held— - 


(3) of the- 


. rjal in considering the- 
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Reading the words in their 
plain grammatical meaning they are in 
our opinion capable of only one interpre- 
tation, namely, that they contemplate 
that the time would begin to run after ‘a 
reasonable period has elapsed on the ex- 
piry of which the delivery ought to have 
been made, The words ‘when the goods 
ought to be delivered’ can only mean the 
reasonable time taken (in the absence of 
any term in the contract from which the 
time can be inferred expressly or im- 
pliedly) in the carriage of the goods from 
the place of despatch to the place of des- 
tination. Take the case, where the’ cause 
of action is based on delay in delivering 
the goods, In such a case, the goods have 
been delivered and the claim is based on 
the delay caused in the delivery. ‘Obvi- 
ously the question of delay can‘only be 
decided om the basis of what would be 
the reasonable time for the carriage of 
goods from the place of despatch to. the 
place of destination. Any time taken. over 
and above..that would be a case of delay. 
Therefore, when we, consider the inter- 
pretation ‘of these’ words in the third . 
column ‘with respect.to the case of non- . 


. delivery, they must mean the same thing ` 
Court considered the question. of ‘the . 


namely, the reasomable : time taken for 
the carriage of goods from the place of 
despatch to the place of ‘destination. The 
view therefore taken by some of the High 
Courts that the time begins from the date 
when the railway finally refuses. to deli~ 
ver cannot be correct for the words in’ 
the third column cf Art. 31 are incapable 
of being interpreted as meaning the final 
refusal of the carrier. to.deliver............ $ 


10. . After pointing out that where- 
ver the Legislature intended that time 
should run from the date of refusal ib 
has used appropriate words in that con- 
nection, the’ Supreme Court further ob~ 
served— 

“The very fact that Art. 31 deals with 
both cases of non-delivery of goods and 
delay in delivering the goods shows that 
in either case the starting point of limi- 
tation is after reasonable time has elaps~ 
ed for the carriage of goods from the 
place of despatch to the place of cestina=_ 
tion. The fact that what is reasonable 
time must depend upon the circumstances 
of each case and the further fact that 
the carrier may Have to show eventually 
what is the reasonable time for carriage . 
of goods would in our opinion make no 
difference to the interpretation ‘of the 
ie 31 used in. the third column of Arti- | 
cle 31.” 


In meeting” the argument of estoppel þas- 
ed on the correspondence, the Supreme 


Court held— - 


“If the correspondence is only about 
tracing the goods that would not be mate- 
‘question as to 
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when the goods ought to have been deli- 
vered. On the other hand, if the corres- 
pondence discloses material which might 
throw light on the question of determin- 
ing the reasonable time for the carriage 
of the goods from the place of despatch 
to the place of destination, then it may 
be open to the court to take into account 
the correspondence, Further, if ther2 is 
anything in the correspondence which 
has a bearing on the question of resson- 
able time and the railway wants tc go 
back on that, to that extent the railway 
may be estopped from denying that. But 
the correspondence can only be taken in- 
to account to determine what woul be 
the reasonable time and not to show that 
because of the subsequent conduct o= the 
railway the reasonable time got extend- 
ed by the time taken by the railwar in 
tracing the goods. Where however the 
correspondence provides material from 
which reasonable time in a particular 
case may be fotind out the correspond- 
ence would be relevant to that extern.” . 


11. The Supreme Court ultimate- 
ly concluded by saying that reasonable 
time would depend upon facts of each 
ease and that in the absence of any spe- 
cial circumstamces reasonable time would 
practically be the same between two 
stations as would normally or usually or 
ordinarily be taken for the carriage of 
goods from one station to the other. 


12. The learned counsel for the 
plaintiff contended that there is no evi- 
dence in this case as to what would be 
the reasonable time that would normally 
or usually or ordinarily be taken for the 
carriage of goods from Madras to Sah- 
ranpur. The plaintiff company itself 
would not know by what train the goods 
were despatched. As held by the 3up- 
reme Court, the burden is on the carrier 
to prove what is the reasonable time re~ 
quired for carriage of the goods. The 
learmed counsel for the appellants r2lied 
om the fact that goods were delivered 
though to a wrong person under a forged 
railway receipt on 24-7-1962, that. ac- 
cording to the learned counsel, would 
show that the goods normally ought to 
have been delivered on that date to the 
person legally entitled to receive and 
after excluding two months from that 


date for the issue of a suit notice if the ` 


one year is calculated from’ that- date, 
under Art, 31 the suit ought to have seen 
filed on or before 24-9-1963 and that 
therefore the suit filed on 3-10-1963 was 
lelearly beyond the period of limitation. 
The learned counsel is well founded in 
this contention. 


13. The goods had reached its des- 
tination on 24-7-1962 and in the normal 
course that was the date on which the 


goods ought to be delivered and that the ~ 


_ 1962 when the station master 
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plaintiff came to know of it only on 5-9- 
informed 
the plaintiff about the misdelivery is im- 
material. In this connection we may use- 
fully refer to one passage in the judg- 
ment of the Supreme Couri in AIR 1962 
SC 1716, where it was stated— 


“Further there may be no difficulty 

in finding out the reasonable time where 
the bulk of the goods had been delivered 
and only a part has not been delivered 
for in such a case in the absemce of spe- 
cial circumstances it should be easy to 
see that the reasonable tims is that with- 
in which the bulk óf the goods had been 
delivered.” 
In the absence of evidence showing that 
in the normal circumstances the plaintiff 
could not have expected the arrival of 
the’ goods on 24-7-1962, itself, it should 
be taken that the reasonable time within 
which the goods ought to have been deli- 
véred ended on 24-7-1962 itself. 


14, The learned counsel for the 
respondent relying on the decision in 
Union of India v. B. L. N, Sitaramiah, 
(1961) 2 Mad LJ 521 = (AIR 1962 Mad 
849) contended that the limitation would 
rum only from the date on which the 
plaintiff was informed of the misdelivery. 
Though that judgment was rendered with 
reference to the limitation under Art. 30 
the learned counsel urged that the ratio 
of that judgment would be applicable to 
the instami case. It is true that the plain- 
tiff could mot have known the non-deli~ 
very till it got the letter from the Sta- 
tion Master. But the third column of 
Art. 31 does not provide for limitation to 
be calculated from the date of knowledge 
of non-delivery. The decision in (1961) 2 
Mad LJ 521 = (AIR 1962 Mad 349) was 
with reference to loss of goods or injury 
to the goods. That, as I have already 
pointed out, could be only when the 
goods were in the’ custody of the rail- 
ways, The starting point is the losing of 
the goods or the injury to the goods. It is 
because of that the learned Judges have} 
stated that the knowledge of the damage! 
is essential. So far as Art. 31 is concern- 
ed, the Supreme Court has in clear terms! 
held that the limitation begins to run on 
the expiry of the reasonable time that 
would normally or ordinarily be taken 
for the carriage of the goods from the 
place of despatch to the place of destina- 
tion. It may be that the plaintiff was in- 
nocent and had absolutely no knowledge - 
of misdelivery. It may also be true that 
he might mot have suspected that the 
goods might not have reached its desti- 
nation within the reasonable time and 
therefore he might have waited for some 
time. In fact, as was pointed out earlier, 
there was correspondence with the 6th 
defendant and the Central Bank and only 
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when the plaintiff got a final reply from 
the Central Bank that the bill had not 
been cleared the plaintiff wrote to the 
station master to redirect the goods with- 
‘out having the least idea that the goods 
had already been misdelivered. As ob- 
served by the Privy Council in General 
Accidents, Fire and Life Assurance -Cor- 
poration Ltd. v. Janmohamed Abdul Ra- 
him, AIR 1941 PC 6, im considering such 


‘provision (limitation), equitable conside- 


rations are out of place and strict gram- 
matical meaning of the words is the only. 


‘tsafe guide. There can be no doubt that 


PN 


the reasonable period was not beyond 
24-7-1962, when the goods had actually 
reached the destination and delivered 
though to a wrong person, The suit is 
therefore clearly out of time. 

15. In the result, the second ap- 
peal is allowed, the judgment and decree 
of the lower appellate court are set aside 
and the decree and judgment of the trial 
court are restored. The parties will bear 
their respective costs throughout. No 
leave. 

Appeal allowed. 
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and others, Respondents. 
Second Appeal No. 457 of 1971, D/- 
16-3-1973, against decree of Sub-J., Tuti- 
corin, in A, S. No. 122 of 1968. . 


Index Note: (A) Limitation Act 
(1908), S. 19 — Assignment of usufructu- 
ary mortgage by mortgagee to X — If 
acknowledgment of liability — Start- 
ing point of limitation for suit for redemp- 
tion — X if bound bv the acknowledg- 
ment of his assignor, 

Brief Note:— (A) The assignment by 
a document by a usufructuary mortgagee 
to a third person is an acknowledgment 


of liability by the mortgagee of the ori- 


ginal mortgage debt giving to the mort- 
gagor a fresh starting point of limitation. 
The assignee will be bound by the ac- 
knowledgment of his assignor. (Para 8) 


Index‘ Note: (B) T. P. Act (1882), 
Ss. 59-A, 60, 92, 95 — A and B each own- 
er of half share in certain property — 
‘A’ usufructuarily mortgaging the entire 
property to X — B thereafter taking an 
assignment of the mortgage right from 
X — A can sue B for redemption of his 
share. 

Brief Note:— (B) A and B were own- 
ers each of a half share in a property. 
‘a’ usufructuarily mortgaged the entire 
property to X from whom B subsequent- 
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ly obtained an assignment of the mort- 
gage. Held that B was not a co-mortgagor 
with A, that the mortgage must be deem- 
ed to be a mortgage of the half share of 
A only, that the assignment cannot be 
considered as a redemption by B and did 
not extinguished the mortgage, and that 
A was entitled to redeem the mortgage. 
(Paras 7, 8) 
Cases Referred: Chronological Paras 


AIR 1964 Mad 169 = (1964) 1 Mad LJ 
181 (FB), Nallathambi Nadar v. Ammal 
Nadachi 9 

AIR 1964 Mad 269 = 1964-1 Mad LJ 161 
(FB), Valliamma v. Sivathanu 

AIR 1958 Ker 307 = 1957 Ker LT 732, 
Sankara Pillai v. Ananda Pillai 9 

AIR 1956 Mad 354 = 1956-1 Mad LJ 255 
Cee Ayyan Ammal v. Vellayyam- 

6 


ma 
ATR 1953 Trav-Co 244, Padmanabha v. 
Lekshmi ` 9 
AIR 1924 All 458 = 89 Ind Cas 118, Si- 
dhari Ram v. Gargi Din 10 
AIR 1921 Mad 326 (1) = 41 Mad LJ 501, 
Sinnan Chetti v. Sivakami Ammal 6 
AIR 1918 Mad 19 = ILR 41 Mad 650, 
Murajalli Hunia Goundan v. Ramasami 
Chetti 6 


M. S. Venkatarama Iyer and M. I. 
Meeran Sahib, for Appellant: V. Ratnam. 
for Respondents. 


JUDGMENT :— The first defendant 
is the appellant. The suit is one for re- 
demption of the usufructuary mortgage 
deeds, Ex. B-1 dated 29-3-1859 and Ex. 
B-2 dated 30-3-1889 for Rs. 100 and 
Rs. 150 respectively executed by one 
Ansuddin, the grand-father of the plain- 
tiffs and the second defendant in favour 
of one Mohammed Noohu, The plaintiffs’ 
case is that the suit property measuring 
one acre and three cents belonged to their 
grandfather, Ansuddin, that the said An- 
suddin had created the said two mort- 
gages over that property, that the period 
prescribed for redemption under both the 
documents was one year, that there has 
been a partition in the family of the 
mortgagee, Mohhammad Noohu where- 
under the suit mortgages had been allot- 
ted to one Ahmed Ali Bathumal, that her 
father and guardian had assigned the usu- 
fructuary mortgages to the first defen- 
dant under a registered deed of assign- 
ment dated 5-6-1911 and that since then, 
the first defendant as an assignee of the 
mortgages has been in possession and en- 
joyment of the suit land. The further 
case of the plaintiffs is that after the 
death of the mortgagor, Ansuddin, the 
equity of redemption had devolved on 
Mohideen Abdul Kader, the father of the 
plaintifis and the second defendant and 
after his death on the plaintiffs and the 
second defendant and that therefore, they 
are entitled to redeem the mortgages in 
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question, The plaintiffs also contended 
that in view of the provisions of S. 3-A 
of the Madras Agriculturists Relief Act, 
the mortgage debts stand discharged and, 
therefore, they are entitled to redeem the 
mortgages without payment of any sum. 


2. The first defendant contested 
the suit. She denied that the suit property 
originally belonged exclusively to the 
plaintiff's paternal grandfather, Ansuid- 
din. It is stated that the suit land belong- 
ed to Asanachi, the mother of Ansuddin, 
that on her death the first defendant’s 
father as also Ansuddin became entitled 
to a half share each, and that on aer 
father’s death the first defendant became 
-entitled to a half share in the suit pro- 
perty. The first defendant also contended 
that by virtue of her redeeming the mcrt- 
gage .by getting an assignment from the 
mortgagee’s legal repres2ntatives ihe 
mortgages as such have become exin- 
guished and that, therefore, the plaintiff’s 
remedy, if any, is to file a suit for pos- 
session within a period of 12 years from 
the date of assignment, that the suit for 
redemption as framed cannot be main- 
tained, and that in any event, the suit for 
redemption is barred by tirne, 


3.. On these pleadings and on zhe 
evidence adduced on either side, the trial 
court held that the suit property origi- 
nally belonged to Assanazhi, the mother 
of Ansuddin and that, therefore. the 
plaintiffs and the second defendant on 
the one hand and the ‘first defendant on 
the other became entitled to a moiety in 
the suit properties. It also held that -he 
assignment Ex. B-3 taken by the first de- 
fendant will not constitute’ an ackncw- 
ledgment of the mortgagcr’s right to ve- 
deem so as to afford a fresh start:ng 
point of limitation for redemption, as 
alleged by the plaintiffs and that the suit 
for redemption having been filed more 
than 60 years after the date of the orizi- 
nal mortgages is barred by limitation, In 
that view, it dismissed the plaintiff's suit. 


4, On appeal, the lower appellate 
court practically agreed with the findings 
of fact arrived at by the trial court that 
the suit property vested in moieties on 
the plaintiffs and the second defendant 
cn the one hand and the first defendant 
on the other, and that the first defendent 
has taken an assignment of the mortgages 
from the mortgagee’s representatives in 
the year 1911, by virtue of her right to 
a half share in the suit properties. But 
it did not agree with the trial court that 
the suit is barred by limitation. It held 
that the assignment of the mortgages Exs. 
B-1 and B-2 under Ex. B-3 dated 15-6- 
1911 executed’ by the mortzagee’s legal 
representatives constituted an acknow- 
ledgment by the mortgagee giving a frcsh 
period of limitation of 60 years from fhe 
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date of that assignment and that, there- 
fore, the suit is well within time. In that 
view the lower appellate court decreed 
the suit for redemption in favour of the 
plaintiffs and the second defendant in 
respect of their undivided half share in 
the suit properties. 


5. In this second appeal, the only 
question that arises for consideration is 
as to whether the suit for redemption is 
barred by limitation or not. 


6. It is urged by Mr. M. S. Ven- 
katarama Iyer, learned counsel for the 
appellant, that the lower appellate court 
has erroneously assumed that the amend- 
ments brought about in Sections 92 and 
95 of the Transfer of Property Act in 
1929 were retrospective, that the true 
legal position before 1926 is that where- 
ver a co-mortgagor redeems the mort- 
gage, the mortgage gets extinguished and 
in its place a charge comes into existence 
in favour of the redeeming co-mortgagor 
and there is no question of the redeem- 
ing co-mortgagor being subrogated to the 
rights of the mortgagee when he redeems, 
and that the assignment of the mortgages 
taken by the first defendant in his capa- 
city as a co-mortgagor completely extin- 
guishes the mortgages as also the right to 
its place fresh 
rights and liabilities as between the first 
defendant and the plaintiffs. The learned 
counsel refers to the decision in Ayyan 
Ammal v. Vellayyammal, 1956-1 Mad LJ 
255 = (AIR 1956 Mad 354) (FB), in sup- 
port of his stand that Sections 92 and 95 
as amended in 1929 are not retrospective 
in operation and that the statutory right 
of subrogation conferred by | Section 92 
on a redeeming co-mortgagor was not 
available in 1911 when the mortgages had 
been assigned to the first defendant. In 
that case a Full Bench of five Judges con- 
sidered zhe question whether Sections 92 
and 95 as amended in 1929 were retros- 
pective or not, It was held that the am- 
ending Act of 1929 by mecessary intend- 
ment did not provide for retrospective 
effect being given to Sections 92 and 95 
among other sections referred to in clause 
2 of Section 63 and that independently 
of Section 63, neither expressly nor by 
mecessary intendment Sections 92 or 95 
or both of them taken together provide 
for retrospective effect being given to the 
statutory right of subrogation conferred 
by Section 92 on a redeeming co-mort- 
gagor. The Full Bench also referred to 
the view taken by this court in Sinnan 
Chetti v. Sivakamiammal, 41 Mad LJ 501 
= (AIR 1921 Mad 326 (1)) and Murajalli 
Kuria Goundan v. Ramasami Chetti, 
ILR 41 Mad 650 = (AIR 1918 Mad 19) 
before the amending Act of 1929, that 
Sections 92 and 95 of the Transfer of Pro- 
perty Act did net confer rights of subro- 
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gation as such on a redeeming co<mort- 
gagor. It is pointed out by the learned 
counsel that so far as the suit mortgages 
are concerned, they came to be redeemed 
before 1929, under Ex. B-3 and as such 
there is no question of treating the first 
defendant, the redeeming co-mortgagor 
as standing in the shoes of the mortgagee 
and applying the period of limitation 
under Art. 148 of the ald Limitation Act. 


7. I am of the view that the ques- 
tion whether the amending Act of 1929 
which brought, about certain changes in 
Sections 92 and 95 of the Transfer of Pro- 
perty Act is retrospective or not is not 
material for the decision in this case. The 
contention of the learned counsel pro- 
ceeds on the basis that the first defendant 
is a co-mortgagor, that in such capacity 
he has redeemed the suit mortgages and 
that, therefore, the mortgages stand ex- 
tinguished. But on the facts of this case 
it is clear that the mortgages have ad- 
mittedly been executed only by Ansud- 
din who was entitled only to a half share 
in the suit property, The other half has 
been -held to belong to the first defer- 
dant’s father. Though Ansuddin purport- 
ed to execute the mortgages in relation 
to the entirety of the suit property, and 
that it has been found that Anmsuddin 
-was entitled: only to a moiety. the mort- 
.jgages should be taken to cover only the 

mortgagor’s half share. Therefore, -the 
half share belonging to the first defen- 

dant’s father cannot be the subjeci-mat- 
` ter of the suit mortgages created by An- 
suddin. It is not, therefore, possible to 
treat the first defendant as a co-mortga- 
gor. She has got an independent title to 
a half share in the suit property. Thus, 
when the first defendant took the assign- 
ment of the mortgages in 1911, she can- 
not be said to have done so in her capa- 
city as a co-mortgagor, neither the first 
defendant nor her father wes a co-mort- 
gagor. If she is not a co-mortgagor, the 
question is whether her taking an as- 
sigmment of the mortgages created by 
Ansuddin will put an end to the mort- 
gazes themselves. According to the learn- 
ed counsel the assignment taken by the 
first defendant in 191) had extinguished 
the mortgages and had created new rights 
between tke parties, that it has resulted 
in the creation of a charge over the 
shares of non-redeemiing co-mortgagors 
for the aliquot shares of the mortgaged 
money, that there is a corresponding right 
created in favour of the non-redeeming 
co-mortgagors to claim delivery of pos- 
session by tendering the aliquot share 
of the mor=gaged money to the redeeming 
co-mortgagor: The contention of the 
learned counsel in substance is that a suji 
for redemption will not lie after the 


“mortgages have been redeemed by a co- 
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mortgagor and the only right of the non- 
redeeming co-mortgagors is to file a suit 
for redemption. But in my view it is un- 
necessary to consider the tenability or 
otherwise of the said contention on the 
facts of this case. As already stated, the 
first defendant is not a co-mortgagor en- 
titled. to redeem the mortgages and she 
has taken only an assignment. of. the 
mortgages from the heirs of the original 
mortgagee, The question is whether the 
said assignment would extinguish the 
mortgages as such, leaving the hairs of 
the mortgagor to file a suit for posses- 
sion within the time prescribed by law. 
If the assignment cannot be taken either 
as discharging the mortgages or as ex-. 
tinguishing the same, then the plaintiffs 
are entitled to redeem the mortgage. 


8. Therefore the main question to 
be considered on the facts of this case is 
whether the assignment of the mortgages 
taken by the first defendant amounts to 
an acknowledgment under Section 19 of 
the Limitation’ Act. If it is construed ` to 
be an acknowledgment of the mortgagor’s 
right to redeem, then there will be a 
fresh period of limitation of 60 years 
from the date of the assignment for re- 
deeming the mortgage. The learned coun- 
sel for the appellants referred to the va- 
rious decisions of this court and other 
High Courts rendered before the amend- 
ment of Sections 92 and 95 of the Trans- 
fer of Property Act to show tha; where 
one of several mortgagors redeems the 
whole mortgage and obtains possession, a 
suit against him by another mortgagor to 
recover his share of the mortgaged pro- 
perty on payment of his share of the ex- 
penses of redemption is mot governed: by 
Art, 148 of the Limitation Act. But I am 
not referring to any of those decisions, as 
in my view, the first defendant is neither 
a co-mortgagor much less a redeeming 
co-mortgagor and as such the principles 
laid down in those decisions cannot be 
applied to the facts of this case. Here the 
first defendant who is not a co-mortgagor 
has taken an assignment of the mortgages 
which are found to comprise only the half 
share belonging to Ansudidin, the original 
mortgagor. Thus the mortgaged property 
is only the half share belonging to An- 
suddin in the suit property though he 
purporis to execute the mortgages in re- 
lution to the entirety of the properties. 
The first: defendant cannot be said to 
have any interest in the property mort- 
gaged, that is the half share belonging to 
the mortgagor in the suit ` property. 
Therefore, he cannot be said to have any 
right to redeern the mortgage. I cannot, 
therefore, sgree with the learned counsel 
for the appellant that the assignment 
taken by the first defendant amounts to 


a redemption of the mortgage resulting 
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in the extinction of the same. Thus the 
first defendant is neither a co-mortgegor 
nor could she redeem the mortgages which 
relate only to the half share belonging 
to the mortgagor Ansuddin. Therefora2 ‘it 
is clear that the mortgages as, such -have 
not been extinguished by discharge or 
otherwise in 1911. 


9, Then we:have to consider as to 
whether the assignment, Ex. B-3, amounts 
to an acknowledgment as contempleted 
in Section 19 of the Limitation Act of 
1963, so as to give a fresh period of limi- 
tation for redemption, In Padmanabhe v. 
Lakshmi, AIR 1953 Trav-Co 244, there 
was a deed of assignment of the mort- 
gage right. The assignee created another 
mortgage in respect of the same. It was 
held in that case that the assignment 
amounted to a clear admission that the 
mortgagee had at the relevant tirne only 
mortgage right over the property imrly- 
ing thereby that the proverty was lieble 
to be redeemed and that such a deed of 
assignment of an existing mortgage rizht 
constitutes a valid acknowledgment to 
save limitation for a suit for redemption. 
In Sankara Pillai.v. Ananda Pillai,. AIR 
1958 Ker 307 it was held that the ‘teal 
nature of the transaction rather ‘than the 
name given to it by the parties should 
decide. its mature, that whether or not 


there is am acknowledgment is to be Jde- . 


cided only on the recitais contained in 
the document, and that the acknowledg- 


ment of the subsistence: of the mortgage. 


by the mortgagee is binding on his as- 
signee. who derives his title to the mort- 
gage right from him and gives fresh 
Starting point of limitation for a suit for 
redemption. In Nallathambi Nadar v. 
Nadachi, AIR 1964 Mad 169, a 

Full Bench of this court laid down the 
essential requirements for the purpose of 
invoking Section 19 of the Limitation Act, 
(1) there should be an acknowledgment 
of liability in respect of the property or 
the right in question and (2) it should be 
by the party against whom such property 
or right is claimed. According to the Full 
Bench an acknowledgment of liabiity 
pre-supposes that the person acknew- 
ledging possesses some interest which zan 
‘be bound by his statement and acknow- 
ledgment of liability musi involve an ad- 
mission of a subsisting jural relationship 
between the parties and a consciousress 
and an intention of continuing. such a 
relationship until it is lawfully termirat- 
ed. The same Full Bench in a subsequ2nt 
decision in Valliamma v. Sivathanu, AIR 
1964 Mad 269 (FB) expressed the view 
that in order to constitute a valid ac- 
knowledgment for purpose of limitation 
there should be a subsisting liability and 
that a mere recital of pest liability aC- 
companied by a statement as to its dis- 
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an act- 
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charge cannot be construed as 
knowledgment of liability. 


10. In this case the heirs of the 
mortgagee have assigned them mortgage 
rights under Ex. B-3. It is clearly stated 
in Ex, B-3, that what is made over under 
the document was the othi rights under 
Exs. B-1 and B-2. In’ view of the clear 
recitals in the deed of assignment, it is 
impossible to say that there is no ac- 
knowledgment of a subsisting mortgage. 
As has been pointed out already, it is 
well established that any acknowledg- 
ment by the assignor binds the assignee 
as well. Therefore the first defendant 
cannot be permitted to say that she is not 
bound by the acknowledgment made by 
her assignors, The decision in Sidhari Ram 
v. Gargi Din, AIR 1924 All 458 is also: in 
point. In that case a mortgagee executed 
a sale deed in favour of the- defendant. 
of mortgagee rights in a grove: In that 
sale deed he stated that he was a mort- 
gagee of the grove and he was selling his 
rights as mortgagee to the defendant. It 
was held that the very fact of the mort- 
gagee selling his mortgage rights amounts 
to an express acknowledgment of the 
existence of a subsisting mortgage and of 
his. subsisting rights which he was com- 
petent to sell, that the very fact of the 
defendant purchasing those rights was an 
of an existing 
mortgage a mortgage which was 
in fonce as a` subsisting mort- 
gage on the date ofthe sale to him, 
and that, therefore, he cannot set up any 
defence inconsistent with the mortgagee’s 
rights, In this case, the assignment deed 
makes it clear that the assignment. was 
only of the mortgagee’s rights. The first 
defendant having got an assignment of 
the mortgage rights cannot now take up 


am attitude that the mortgages are not 
subsisting and that they are not 
liable to be redeemed. In my view, the 


lower appellate court is right in. holding 
that the suit is not barred by limitation 
in view of the acknowledgment contained 
B-3. - 


11. The result is the second! appeal 
Tals and is dismissed with costs. No 
eave. 


12. In the memorandum of objec- 
tions filed by the respondent. they ques- 
tion the findings of the courts below as 
regards the ownership of other half 
share. In view of the fact that the courts 
below have concurrently held that. the 
suit property originally belonged to Asa- 
nachi and not to Ansuddin, the finding 
that half share belonged to the first. de- 
fendant cannot be successfuily challeng- 
ed. The memorandum of objections is 
therefore dismissed, No -costs. 

Appeal dismissed, 
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Mrs. Sydney Victor and another, Ap- 
pellants v. Janab S, Kader Sheriff and 
others, Respondents. 

A. A. O, Nos. 433 and 438 of 1969, 
D/- 14-3-1973, against order of court of 
Motor Accidents Claims Tribunal, Ching- 
leput, in O. P. No. 53 of 1967. 


Index Note:— (A) -Motor Vehicles 
Act (1939), S. 110-B — Contributory neg- 
ligence — Injured holding the window 
cross-bar of the bus in such a position 
that her right thumb was gripping the 
bar on its outer side — Can the injured 
be held guilty of contributory negligence 
merely by gripping the cross-bar especi- 
ally when the bus was moving on a broad 
highway and not in a crowded place? No. 


Brief Note:— (A) It is true that put- 
ting out the hand or amy part of the body 
outside a fast-moving vehicle would be 
a negligent act. But by merely gripping 
the window cross-bar the injured cannot 
be said to have acted negligently. Fur- 
ther the fact that the injured was grip- 
ping the window cross-bar had nothing 
to do with the actual collision between 
the two vehicles, Case law discussed. 

(Para i1) 


Cases Referred : 


1972 ACJ 483 (Delhi), Yoginder Paul 
Chowdry v. Durgadas : 16 
1970 ACJ 44 = (1969) 2 Mad LJ 620, 
Rajammal v. Associated Transport 


Co. 15 
1968 ACJ 264 (SC of Canada), Harris v. 
Toronto Transit Commission 14 


(1951) 2 All ER 448 = 1951 AC 601, Narce 
v. British Columbia Electric Rly. Co. 13 
(1949) 1 All ER 620 = (1949) 2 KB 291, 
Davies v. Swan Motor Co. Ltd. 12 


S, A. Rajan, for Appellants; A. Deva- 
nathan, for Respondents. 


ORDER :— These two civil miscella~ 
neous appeals arise out of two claim peti- 
tions in respect of one and the same 
motor accident. On 7-2-1967, at about 
5-30 p.m, there was a collision between 
the bus bearing registration No. MDJ 
3705: and the lorry bearing -registration 
No. MSW 234 near milestone 43 in Mad- 
ras-Bangalore Road. In that accident, 
Mrs. Sydney Victor, a school teacher at 
Madras, and Miss Chandra, a girl aged 
about 16 years, who were two of the pas- 
sengers travelling in the bus, were im- 
jured. On behalf of Mrs. Sydney. Victor, 
M. O. P. 54 of 1967 was filed and on be- 
half of Miss Chandra M, O. P. 53 of 1967 
was filed before the Motor Accidents 
Claims Tribunal, Chingleput. In the two 
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petitions, the owner of the bus was im- 
pleaded as the first respondent, the owner 
of the lorry was impleaded as the second 
respondent and the Insurance Company, 
which is common to both the vehicles, 
was impleaded as the third respondent, 
The Tribunal held that the accident was 
as a result of rash and negligent driving 
of the lorry MSW 234, that the two injur- 
ed, viz., Mrs. Sydney Victor and Miss 
Chandra were entitled to compensation 
of Rs. 8,000 and Rs. 25,000 respectively, 
but that both of them were guilty of con- 
tributory negligence, so much so, the 
quantum of compensation so arrived at 
was reduced by 50% in each case, The 
result was, Mrs, Sydney Victor was 
granted an award for only a sum of 
Rs. 4,000 and Miss Chandra was given 
only Rs, 12,500. In these two appeals, the 
two respective injured question the find- 
ing of the Tribunal below regarding the 
alleged contributory negligence on their 
part. Therefore the main question would 
be whether the two injured or either of 
them were guilty of contributory negli- 
gence. 


2. That the driver of the lorry 
MSW 284 drove his vehicle rashly and 
negligently and brought about the acci- 
dent is not in dispute now. However, in 
order to appreciate the contention regard- 
ing the question of contributory negli- 
gence on the part of the two injurad, the 
facts relating to the accident have to be 
stated. The bus in question was travelling 
from Vellore towards Sriperumbudur in 
the Bangalore-Madras road. A party of 
ten persons had boarded this service bus 
at Vellore, and the two injured, Mrs. 
Sydney Victor and Miss Chandra, were 
two members of the abovesaid group of 
ten, The road runs east to west and the 
bus was proceeding from west towards 
east. The time was then about 5-30 p.m. 
The lorry in question came from the op- 
posite direction. A bullock-cart was going 
ahead of the lorry. The lorry overtook 
the bullock-cart when the bus was ap- 


` proaching the spot from the opposite di- 


rection and in that process went to the 
offside of the road. Because of the broad~ 
ness of the road, there was mo head-on 
collision between the lorry and the bus 
in spite of the lorry going to the offside 
of the road. The two vehicles were pass- 
ing each other, but while so passing, the 
right side cabin portion of the lorry hit 
against the rear portion of the right side 
of the bus. Mrs. Sydney Victor, who has 
given evidence as P.W, 1 (hereinafter re- 
ferred to as P.W. 1), was sitting in the 
last but one seat, which seat was facing 
the rear. She was sitting close to the 
window of the bus. Miss Chandra (she 
has not given evidence) was sitting just 
opposite to P.W. 1, i.e., in the last seat 
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which is facing the front and she was 
also close to the window. As it was chat 
part of the bus, viz., reer portion of the 
right side of the bus where the two in- 
jured were sitting which was hit by the 
lorry, they were injured. P.W., 1’s right 
thumb was completely severed. She had 
not received any other injury. Miss 
Chandra had received injuries on her 
head and there was fracture of the fron- 
tal bone. 


3. ‘In the claim petitions it has 
been alleged that the driver of both the 
vehicles were rash and negligent in driv- 
ing their respective vehicles. But there 
was nothing to show that the bus driver 
drove his vehicle either rashly or negli- 
gently. That is. the finding of the Tr_bu- 
nal below and that is accepted by all the 
parties. As we said, the further finding 
of the Tribunal that the lorry driver 
drove his vehicle in a rash and negligent 
manner in that he went to the off-sid= of 
the road when there was traffic from the 
opposite direction and brought about the 
accident, is also accepted by all the >ar- 
ties, But the owner of the lorry and the 
Insurance Company have successfully 
contended before the Tribunal below that 
P.W. 1 and the other injured, Miss Chan- 
dra, were guilty of coniributory negli- 
gence. Their case is that while P.W. 1 
had been holding the cross-bar of the 
window of the bus with her right hand, 
in which process her right thumb’ was 
outside the bus, Miss Chandra was rest- 
ing her head over the wihdow bar of the 
bus, so much so the head was projecting 
outside the window and that these acts 
on the part of the respective injured 
amounted to contributory negligence on 
their part. This has been accepted by the 
Tribunal below. First of all, we hav2 to 
see what happened factually. 


4. From the evidence on record, 
we are satisfied that P.W, 1 had, as a 
matter of fact, been holding the cross-bar 
of the window in the bus with her right 
hand and the right thumb should have 
been gripping the cross-bar on its outer 
side, We are equally satisfied that the 
case of the owner of the bus and the In- 
surance Company that the head of Chan- 
dra was projecting outside the window 
of the bus at the time cf the impact is 
not true and that she should have been 
having her head well within the bus and 
in spite of that, she has been’ injured as 
a result of the impact between the two 


vehicles. P.W, 1 (one of the injured) and- 


Jacob Anandaraj (P.W. 3) are the two 
persons who speak. about the acciden- on 
behalf of the claimants. Doraiswami 
(R.W. 1) the driver of the bus, and Akbar 
Hussain (R.W. 2) the conductor of the 
bus, have given evidence on behalf of the 
respondents, The driver of the lorry had 
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been prosecuted for an offence under 
Section 338, I.P.C. and he had’ admitted 
guilt before the Criminal Court and he 
had been fined.. But subsequently he died 
and so he was not available when the 
matter came up for trial before the 
Claims Tribunal. : 


5. P.W. 3 was one among the 
group of ten which was travelling from 
Vellore in that bus, He is related to P.W. 
1 as well as Miss Chandra. This witness 
was seated in the long seat running to 
the length of the bus on its left side. So 
he was facing south while the bus was 
moving eastwards. P.W. 1, who was sit- 
ting in the last but one seat, was facing 
west (while the bus was moving east) as 
that seat is one which faces the rear of 
the bus. Miss Chandra (who has not been 
examined): was facing east. As we said 
earlier, P.W, 1 and Miss Chandra were 
sitting close to the last window of the 
bus on its right side. Though P.Ws. 1 and 
3 would say that P.W. 1 was not holding 
the cross-bars of the window at the time 
of the impact, from the very nature of the 
injury and other circumstances of the 
case, we are satisfied that she should 
have been so holding the bar. P.W. 3 is 
the person who gave the report about the 
accident as per Ex, A-3. In that report, 
he has categorically stated that P.W. 1 
had been holding the cross-bars of the 
window of the bus with her right hand. 
P.W. 1 had no other injury except the - 
severing of the right thumb. It appears 
to us that because P.W. 1 was gripping 
the cross-bar of the window with her 
right hand, (though her left hand would 
be the one nearer to the window than 
the right hand), the right thumb should 
have been on the outer side of the bar 
and when the cabin portion of the lorry 
hit against the bus, particularly at the 
rear portion of the right side of the bus, 
the right thumb of P.W. 1, which was on 
the outer side of the cross-bar, had been 
completely severed. As a matter of fact, 
P.W. 3 says in chief-examination itself 
that P.W. l’s thumb was picked up from 
the road. That could have been so, only 
if the right thumb was om the outer side 
of the cross-bar. Otherwise, there is no 
chance of the thumb being not only com- 
pletely severed but also falling outside 
the bus. 


However, the case of the owner 
of the lorry’ and the Insurance Company 
that Miss Chandra was having her head 
in such a position so that part of it . was 
outside the window, is wholly unaccept- . 
able, The window has admittedly three 
cross-bars with an interval -of 4 inches 
from each other. That means. the cross- 
bars would be covering for one foot from 
the lower edge of the window. The gap 
between the third , (topmost) cross-bar 


>» 
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and the top of the window is said to be 
12 inches. It is contended on behalf of 
the owner of the bus and the Insurance 
Company that Miss Chandra ought to 
have been resting her head over the third 
cross-bar so that her head had been pro- 
truding out through the one foot inter- 
space between the third  cross-bar and 
the top of the window. We are of the 
opinion that it would be wholly impossi- 
ble for any one to put out the head 
through the above interspace while ‘sit- 
ting in the seat, considering the height 
of the top of the window in relation to 
the seat. If one has to put his or her head 
outside through the interspace between 
the third crogs-bar and the top of the 
window, we think he or she has to stand 
and while sitting in the seat of the bus 
the head cannot reach the position to 


rest over the third cross-bar. This apart, . 


there is no acceptable evidence to show 
that Miss Chandra had been resting her 
head over the third cross-bar and there- 
by protruding her head outside the win- 
dow. Miss Chandra has not been examin- 
ed before the Tribumal below and the ex- 
planation is that even by that time when 
the matter was taken up for trial; ‘she 
was not well due to. the head injury 
which she had received. Her father has 
given evidence as P.W, 4, But he was not 
one of the persons who travelled in the 
bus at the time of the accident. He speaks 
only about the nature of the- treatment 
given to his daughter and her condition. 
P.Ws. 1 and 3 are not in a position to say 
how exactly Miss Chandra came to be 
injured on her head in the accident. 


7. R.Ws. 1 and 2, the driver and 


the conductor of the bus, have tried to 


make out that Chandra was having her 
head over the cross-bars and the head 
was protruding out, The -evidence of 
R.W. 1, the driver, has to be completely 
eschewed regarding this . aspect because 
it is impossible for him to have noticed 
how exactly the victim was sitting at the 
time of the accident. As a matter of fact, 
he himself had conceded in cross-exami- 
nation that he did not see how Miss 
Chandra was having her head at the time 
of the impact. R.W. 2 being the conduc- 
tor of the bus, would have naturally been 
in a rear part of the bus and there is the 
possibility of he having noticed how the 
passengers in the rear portion of the bus 
were sitting at about the time of the ac- 
cident. Even so, his evidence that Chan- 
dra was leaning on the window and her 
head was protruding outside partly and 
she was dozing, camnot be accepted. In 
cross-examination, this witness stated 
that he cannot say how many among the 
passengers were dozing. He also stated 
that the window has three cross-bars with 
an interval of 4” from ome another and 
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that the top of tha window will be about 
12” over the top bar. But the witness pre- 
tended that he cannot give the height of 
the lower edge of the window over the 
seat level, The lower edge of the window 
itself should be high enough from the 
seat level so that'the three cross-bars 
would be a complete protection prevent- 
ing any head being protruded out in the 
sitting posture. Perhaps realising ` this, 
the witness was not prepared to giye the 
height of the lower edge of the window 
from the seat level, It appears to have 
been suggested to this witness that in the 
sitting: posture the head cannot be rested 
over the top cross-bar and there would 
be mo occasion for the head protruding 
out. Curiously, the witness has stated that 
the head can go cut in between the: bars 
(though the interspace between the’ bars 
is only 4 inches). The learned ` coumsel 
appearing for the contesting respondents 
wants to construe this answer of R.W. 2 
as referring to the interspace between 
the top cross-bar and the top of the win- 
dow. But we cannot import something 
which is against the answer of the wit- 
ness. The witness has categorically stat- 
ed that.a head can go out in between the 
bars, and not in between the top bar and 
the top level of the window. 


8. It appears to us that even if 
Miss Chandra had been dozing while. tra- 
velling her head should have been rest- 
ing only agaimst,the cross-bar of the win- 
dow and it. could never have been over 
the top cross-bar protruding out partly. 
That R.W, 2 and R.W. 1 are highly inte- 
rested witnesses is evident from. their 
own answers. It is to be noted that the 
owner of the bus had also been implead- 
ed as a respondent in the claim petitions, 
and the claimants made no difference 
between the owner of the bus and the 
owner of the lorry in respect oz their 
claims. Therefore R.Ws. 1 and 2 who are 
the employees of the owner of the bus, 


-ate prima facie interested witnesses. That 


apart, both of them have been made to 
say that the two victims came to be in- 
jured entirely due to their negligence. 
These two witnesses would not even ap- 
portion. the blame between the injured 
and the lorry driver, They would throw 
the entire blame on the injured. This is 
obviously because of the fear that if they 
did not say so, a first respondent of the 
petitions might also be mede liable for 
compensation. . 


9. It is also significant to note that 
the theory that Miss Chandra was having 
her head over the top cross-bar protrud- 
ing the head partly outside the window, 
is an afterthought, for such a case has 
not even been suggested either to P.W. 1 
or to P.W. 3. 
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10. Admittedly broken flesses 
were found inside the bus. There is no 
clear evidence as to how giass pieces were 
so found, P.W. 6, the Sub-Inspector of 
Police, who investigatéd the accident and’ 
ultimately charged the lorry driver for 
an offence under Section 338, I.P.C., has 
not thrown any light on this aspect. The 
Motor Vehicles Inspector, who inspected: 
the’ two vehicles has not been examined 
before the Claims Tribunal. It is suggest- 
ed through the evidence of R.Ws. 1 and 
2 that the glass pieces found would Aave 
been due to the breakage of the elass 
panes of the bus. But there is no evi- 
dence that there were glass panes for the 
windows of the bus. Under such circum- 
stances, one wonders whether the glass 
pieces might not be that of the rear-view 
mirror of the lorry which is likely to 
have been projecting on its right side. 
It is quite possible that this rear-view 
mirror, which is a projection, prétraded 
into the bus when the two vehicles ecllid- 
ed. Even otherwise, it is not impossible 
that some other protruding object of the 
lorry hit Chandra on her head. Anyway 
from the evidence on record, it is in=pos- 
sible to hold that Miss Chandra was nav- 
ing her head partly outside the window. 
Under such circumstances, the question 
of contributory negligence does not arise 
at all in the case of Miss Chandra, Tere- 
fore the question is whether P.W. 1 was 
guilty of contributory. negligence <nas- 
much as she was holding. the crossbar 
with the right hand in such a position that 
her right thumb was gripping the bar on 
its outer side. _ 


11. The Tribunal below seercs to 
have thought that as passengers are-not 
expected to put any part of their Sody 
outside the window, P.W. 1 was guilty of 
contributory negligence in having her 
right thumb outside the window of the 
bus. But we are of the view that on the 
proved facts there is no contribttory 
negligence on the part of P.W. 1. E is 
true that but for P.W. 1 holding the 
cross-bar in such a position that her right 
thumb was gripping the bar on its cuter. 
side, she might not have been injured. 
But the question is whether her having 
the right thumb in that position has Deen 
part of the cause of the accident. In this 
case, there was undoubtedly impact be- 
tween the two vehicles and such impact 
would have happened even if P.W. 1 had 
not been gripping the cross-bar in the 
way in which she did. Of course, if the 
thumb was not gripping the bar on its 
outer side, perhaps it would mot ave 
been cut off in the process-of the two 
vehicles colliding with each other. Under 
such circumstances, we have to see whee 
ther the injured can be said to be nagli- 
gent before ever considering whether she 
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was guilty of contributory negligence, re~ 
ducing the liability of the wrong-doer. Ii 
is true that putting out the hand or any 
part of the body outside a fast-moving 
vehicle would be a negligent act, particu- 
larly if the vehicle is moving in a crowd- 
ed place. In a busy city where there is 
heavy traffic, it, would certeinly be high 
ly dangerous to put out the hand or arm 
or other part of the body so as to be pro- 
jecting outside the moving vehicle, Even 
such putting out a part of the body out 
side the moving vehicle may not be an 
act which endangers the safety of the 
person concerned, if the vehicle was not 
moving in a crowded place but it was 
moving only in a broad highway, for in 
such a highway there is no reasonable 
possibility of any other vehicle coming 
very close to the vehicle im which the 
person is travelling. In any event, we are 
not in a position to hold that mere grip- 
ping of the window cross-bar in a posi- 
tion in which the right thumb was grip- 


- ping the bar on its outer side would be 


a negligent act on the part of the injur- 
ed, especially when the vehicle was on a 
broad highway and not moving in any 
crowded place, It cannot be said that|- 
P.W. 1, the injured, had acted megligentlv|- 
or without due care, merely by gripping 
the cross-bar of the window when the 
bus. was going in a highroad. 


12. ° The learned counsel for the 
respondents referred to some of the deci- 
sions of the courts in Englend in support 
of his contention that in this case it must 
be held that the injured was guilty of 
contributory negligence. The first case is 
Davies v. Swan Motor Co. Ltd., 1949-1 
All ER 620. That was a csse where an 
employee of the Swamsea Corporation 
was, contrary to regulations, riding on 
the steps attached to the offside of a dusi 
lorry belonging to the said Corporation. 
An omnibus which was overtaking the 
above dust lorry came ‘into collision bak 
who 
was standing on the steps of the dust, 
lorry was hit and he received injuries 
from which he died. It was held that 
though the driver of the omnibus was 
guilty of negligence, the deceased man 
was guilty of contributory negligence re- 
sulting in apportionment of liability 
under the Law Reforms (Contributory 
Negligence) Act of 1945. which is in force 
in England. The court of Appeal held 
that the deceased, by standing where he 
did on the lorry was in breach of a duty 
which he owed to the driver of the omni- 
bus, not to render more difficult the pass- 
ing of the lorry by the omnibus, and sa 
increase the risk of collision and there- 
fore there was contributory negligence on 
the part of the deceased. It was also 


pointed out in that’ case that in order to 


348 Mad. {Prs, 12-17} 


constitute contributory negligence it was 
sufficient to show that there was a lack 
of reasonable care bv the deceased for 
his own safety. This decision would not 
help the respondents in the present case. 
As we pointed put it is not possible to 
hold that by merely gripping the window 
cross-bar of the bus, the injured showed 
a lack of reasonable care for her own 
safety. Further the fact that P.W, 1, the 
injured, was gripping the window cross- 
bar had nothing to do with the actual 
collision between the two vehicles and 
surely it cannot be contended that by so 
gripping the cross-bar, P.W. 1 had made 
it more difficult for the lorry driver tọ 
pass the bus without the risk of collision 
with it. 

13. Nance v. British Columbia 
Electrice Rly. Co., (1951) 2 All ER 448 is 
a case where the deceased crossed the 
road which was a slippery due to ice and 
he was run over by a motor vehicle, The 
Court of Appeal, British Columbia took 
the view that there 
negligence, and reduced the quantum: of 
compensation payable by the defendant. 
On further appeal by the widow of the 
deceased, the Privy Council restored the 
finding of the jury in the trial court 
holding that there was no contributory 
negligence, This decision would certainly 
not help the respondents. 


; 14. Harris v. Toronto Transit 

Commission, 1968 ACJ 264 is a decision 
by the Supreme Court of Canada. That 
was a case where a boy sitting in a bus 
projected his arm outside the bus in spite 
of warning and as the bus went close to 
a roadside pole the arm of the boy hit 
against the pole and it was crushed. That 
part of the bus where the boy was put- 
ting out his arm did not actually come 
into contact with the pole, but only the 
rear corner of the bus grazed the top of 
the pole which was set in the side walk 
near the curb. The Supreme Court of 


Canada held that the driver of the bus. 


„was negligent in the driving of the vehi- 
cle inasmuch as he drove it too. close to 
the pole, but the boy was guilty of con- 
tributory negligence inasmuch as he had 
put out his arm and only by that act the 
accident had happened. It is significant 
to note that the area of the window 
through which the boy had put out his 
arm did not come into contact at all with 
the pole, It is only because the boy had 
put out his arm to a considerable length 
outside the bus, it hit against the pole 
and thereby there was injury to the arm. 
It was, under those circumstances 
held that the boy was guilty of contri- 
butory negligence. This again would not 
_ help the respondents in the present case. 


15. Rajammal v. Associated Trans- 
port Co., (1970 ACJ’ 44 Mad) is a judg- 
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ment of this court rendered by Venkata- 
raman J. There, in a lorry which was 
loaded with iron rods, the deceased was 
sitting over the rods. The rods slipped 
and the deceased also slipped and fell 
down, ultimately resulting in his death. 
Undoubtedly, in that case, the deceased 
had taken a very dangerous position and 
had acted without reasonable care for his 
own safety. That cannot be equated with 
the present case of the injured just grip- 
ping the window cross-bars, 


16. Yoginder Paul Chowdry v. 
Durga Das, 1972 ACJ 483 (Delhi), is a 
decision of the Delhi High Court where 
it was held that the pedestrian who cross- 
ed the road all of a sudden and was hit 
by a moving vehicle was guilty of con- 
tributory negligence. If a person crosses 
the road all of a sudden when the vehi- 
cle is very close and thereby he js hit 


-by the vehicle, the entire blame cannot 


be thrown on the driver of. the vehicle. 
In fact, in certain circumstances, the’ en- 
tire blame may.be on the person who 
crossed the road all of a sudden and the 
accident might occur without any rash- 
ness or negligence on the part of the dri- 
ver of the vehicle. Therefore that case 
decided by the Delhi High Court is of no 
help at all to the respondents herein. We 
hold, therefore, that P.W. 1 is not guilty 
of contributory negligence. 


. M The further question is, what 
is the amount of compensation payable to 


‘the respective injured, The Tribunal be- 


low has fixed the compemsation payable 
to P.W; 1 at Rs. 8,000 and that of Miss 
Chandra at Rs. 25,000 but reduced it to 
half on the ground of. contributory negli- 
gence. Even though we hold that there 
was no contributory negligence on the 
part of the injured, the respondents are 
entitled to support the fimal finding of 
the Tribunal that P.W. 1 was entitled 
only to-Rs. 4,000 and Miss Chandra was 
entitled to only Fs. 12,500 as compensa- 
tion, on other grounds. On a careful exa- 
mination of the evidence on record, we 
are of the view that the assessment by 
the Tribunal below of the total compen- 
sation payable to P.W. 1 at Rs, 8,000 and 
that to Miss Chandra at Rs. 25,000 is too 
high and that the same should be reduc- 
ed to Rs. 5,000 and Rs. 15,000 respective- 
ly. It is no doubt true that P.W. 1s right 
thumb has been completely severed. But 
the Tribunal itself has found that the in- 
jury had not incapacitated P.W, 1 to such 
an extent that she cannot earn in the 
future. She was a teacher getting Rs, 125 
per month as salary. Apart’ from that, 
she had been earning Rs. 30 to Rs. 35 per 
month by way of private tuition, as per 
her evidence. It is not a case where due 
to this injury the employer discharged 
her from service. According to her own 


1974 


evidence she herself resigned the jab of 
teacher in the Radhakrishkna Higher Ele- 
mentary School, Madras. She has not ex- 
plained as to why she so resigned. She 
has admitted that even after the accident 
she is giving private tuition to stud=nts, 
even though she has not stated how much 
she is earning by private tuition after the 
accident, She was aged 54 years on the 
date of accident. The Tribunal below has 
awarded a total sum of Rs, 7760 (rounded 
to Rs 8000) and considering the above 
facts, we think the total compensetion 
has to be reduced to Rs. 5,000. 

18. Coming to the compensation 
payable to Miss Chandra, no doubt she 
had received a serious injury on her head 
which involved the fracture of the fron- 
tal bone. But fortunately the injury has 
not caused any permanent disability 
though it is stated that it had left a per- 
manent scar which disfigures the face of 
the girl. Dr. Ramamurthi (P.W. 5) of the 
Government Hospital, Kancheepuram, 
was the person who examined Miss Chan- 
dra in the first instance ard he issued the 
wound certificate Ex. A-7, He has not 
spoken to the injury and the nature of 
the same in his evidence. Only the medi- 
cal certificate has been marked through 
his evidence. P.W. 4 the father of the girl, 
said that Miss Chandra was treated as an 
in-patient in the Kancheepuram hosozital 
for 15 days and then sha was having 
treatment as an out-patient for one week 
at Royapettah Hospital and further one 
week at Stanley Medical College Haspi- 
tal. He further stated that even after 
such treatment Miss Chandra was com~ 
Plaining of headache and also had deen 
fainting often. It is also his evidence that 
her facial beauty is affected and she has 
become ugly and that she could not zon- 
tinue her studies. Before us it was stated 
by the learned counsel for.the appellant 
that now Miss Chandra ‘s not having any 
complaints of headache or fainting and 
she is quite all-right. This is all the ma- 
terial that we have. Considering the fact 
that the injury has forturately not caus- 
ed any permanent disability. we tink 
the total compensation fixed as Rs. 25.000 
by the Tribunal below is too high and 
that a sum of Rs. 15,000 would be the 
proper compensation payable to her. 


19. Accordingly, the two civil nis- 
cellaneous appeals are partly’ allcwed 
and there will be an award for a sum of 
Rs. 15,000 in M. O. P. 53 of 1967 (C. M. A. 
438 of 1969) and that for a sum of Rs. 
5,000 in M, O. P. 54 of 1987 (C. M. A. 433 
of 1969), which amounts are payable by 
the Insurance Company, the 3rd reszon- 
dent. There will be no order as to costs 
in either of the appeals. 


Appeals partly allowed. 
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AIR 1974 MADRAS 349 (V 61 C 102) 
. KAILASAM AND N. 8. 
RAMASWAMI,' JJ. 
R. M. S. Shanmugham Chettiar and 


others, Appellants v. Gian Cheng Kiet, 
Respondent. 


A. A. O. No. 283 of 1969, Dj- 13-2- 
1973. against order of Dist. J., Rama- 
nathapuram at Madurai, in E. A, No. 13 
of 1967. 


Index Note:— (A) Foreign Exchange 
Regulation Act (1947), S. 21 (3) (a) and 
(b) — Execution of foreign judgment for 
payment of money — Can the decree- 
holder who is a resident outside India en- 
force the judgment before obtaining the 
necessary permission of the Reserve Bank 
or the Central Govt.? He cannot, though 
he can file a suit for recovery of money 
without prior permission. 


Brief Note:— (A) The words ‘any 
judgment or order for the payment of 
any sum’ appearing in S. 21 (8) (b) have 
to be read together. The words ‘for the 
payment of any sum’ qualify the words 
‘any judgment or order’. Therefore, it 
cannot be contended that sub-clause (b) 
would apply only to cases where the de- 
cree-holder pray for payment and not to 
execution petitions thengae Poi as 1972 
Mad 323, Rel. on; 6 of 1968 
(Mad.), Distinguished: (Para 2) 


Index Note:— (B) Foreign Exchange 
Regulation Act (1947), S. 21 (3) (b) — 
Taking steps for enforcing foreign judg- 
ment for payment of money — Whether 
mere filing of certified copy of judgment 
and praying fer transmission of the same 
to the executing court can be said to be 
a step for enforcing the judgment? No. 


Brief Note:— (B) The decree-holder - 
cannot take steps to proceed against 
either the person or the property of the 
judgment-debtor for the recovery of 
money under the judgment without get- 
ting the necessary permission of the Re- 
serve Bank or the Central Govt., as the 
case may be. (Para 3) 


Cases Referred: Chronological Paras 


AIR 1972 Mad 323 = (1972) 1 Mad LJ 41, 
Lobo v. Fateh Khan 


2 
- (1968) W. P. No. 86 of 1968 (Mad) 2 


K. Gopalachari and G. Krishnan, for 
Appellants; King and Patridge, for Res- 
pondent. 


N. S. RAMASWAMI, J.:— This civil 
miscellaneous appeal is against the order 
of transmission made by the learned Dis- 
trict Judge, Ramanathapurem. The res- 
pondent before us is a resident of Singa- 
pore. He obtained a decree for money in 
the High Court of Singapore against the 
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appellants in this Civil Miscellaneous Ap- 
peal. A certified copy of the decree pass- 
ed by the High Court of Singapore was 
filed before the learned District Judge, 
Ramnad at Madurai, under Section 44 (A), 
Civil P. C. with a prayer that the decree 
may be transmitted to the Court of the 
Subordinate Judge, Devakottai, for ex- 
ecution. The appellants before us who 
are the judgment-debtors raised various 
objections to the abovesaid application 
filed by the decree-holder. The learned 
District Judge, Ramnad, overruled all the 
objections and ultimately by his order 
dated 11-7-1969 ordered tramsmission of 
the above said foreign decree to the 
Court of the Subordinate Judge, Deva- 
kottai. Now, the judgment-debtors in 
this civil miscellaneous appeal have raised 
various contentions, However, the learned 
counsel for the judgment-debtors-appel- 
lants raised only one contention before us 
and that is that the decree-holder was de- 
barred in filing the application before the 
District Judge, Ramnad, under the provi- 
sions of the Foreign Exchange Regulation 
Act. The contention is. without ~prior 
permission of the Reserve Bank-or the 
Central Government under the relevant 
provisions of the Foreign Exchange Re- 
gulation Act, mo execution could be levied 
by the decree-holder. who is a foreigner. 
Sections 5 and 21 of the Foreign Ex- 
change Regulation Act are the relevant 
provisions regarding this point. Sec. 5 
as far as it is material for our purpose is 
as follows— 


“Save as may be provided in and m 
accordance with any general or special 
exemption from the provisions of this 
sub-section which may be granted condi- 
tionally or unconditionally by the Re- 

. serve Bank, no person im, or resident in 
India shall— 

(a) make any payment to or for the 
credit of any person resident outside 
India; .....cesneseeee 

(c) make any payment to or for the 
credit of any person by order or on be- 
half of any person resident outside 
Tndiaj....scesseesees T os 
Section 21 (3) of the said Act as far as it 
is material for our purpose is as follows: 


(3) Neither the provisions of this Act. 


nor any term (whether expressed or im- 
plied) contained in any contract that any- 
thing for which the permission of the 
Central Government or the Reserve Bank 
_is required by the said provisions shall 
not be done without that permission, shall 
prevent legal proceedings being brought 
in India to recover amy sum which, apart 
from the said provisions and any such 
term, would be due whether as a debt, 
damages or otherwise, but— 

(a) the said provisions shall apply to 
sums required to be- paid by any judg- 


‘ALR. 
ment or order of any Court as they apply 
in relation to other sums; and (b) no 
steps shall be taken for the purpose of 
enforcing any judgment or order for the 
Payment of any sum to which the said 
provisions apply except as respects sc 
much thereof as the Central Government 
or the Reserve Bank, as the case may be. 
May permit to be paid; andl........ 4 


The contention of the learned counsel 
for the judgment-debtors-appellants is 
that reading Sections 5 and 21 of the 
Act, though a suit for money may be 
filed in any Court in India by a resident 
outside India without obtaining the pre- 
vious permission of the Reserve Bank or 
the Central Government, as the case may 
be, no execution can be levied by such 
foreigner before obtaining such permis- 
sion. On the contrary, the learned coun- 
sel for the decree-holder-respondent con- 
tends that the provisions of the Act do 
not bar even the levy of execution of 
decree for money even ‘though the de- 
cree-holder may be a resident outside 
India, but permission from the Reserve 
Bank or the Central Government would 
have to be obtained only before the de- 
cree-holder .wants to draw the money 
from Court. We are of the opimion that 
the contention of the learned counsel for 
the respondent-decree-holder overlooks 
the specific provisions contained in sub- 
clauses (a) and (b) of sub-section (3) of 
Section ‘21, quoted earlier. 


2. Section 5 totally prohibits mak- 
ing of any payment to or for the credit 
of any person resident outside India with- 
out ,the necessary permission as contem- 
plated under that section. Sub-sec, (3) 
of Section 21 is im the nature of an ex- 
ception to the abovesaid provision con- 
tained in Section 5, for this sub-section 
says that legal proceedings for recovery 
of money can be taken even without. ob- 
taining the necessary permission from 
the Reserve Bank or the Central Govern- 
ment. But, then sub-clauses (a) and (b) 
of the above said sub-section (3) are in 
the nature of exception to exception. 
Sub-clause (a) makes it clear that in spite 
of what is stated in sub-section (3) the 
provisions of the Act (the prohibition 
under Section 5 of the Act) shall apply 
to sums required to be paid by any judg- 
ment or order of any Court as they apply 
in relation to other sums. Then sub- 
clause (b) says that no steps shall be 
taken for the purpose of enforcing anv 
judgment or order for the payment of 
any sum to which the said provisions 
apply. The learned counsel for the de- 
eree-holder contends that sub-clause {b} 
would apply only to cases where the de- 
eree-holder prays for payment out. and 
not to execution petitions themselves. 
The learned ‘counsel is not right. The. 
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words ‘any judgment or order for the 
payment of any sum’ have to be read 
together. The words ‘for the payment 
of any sum’ qualify the words ‘any udg- 
ment or order.’ The sub-section speci- 
fically says that mo steps shall be taken 
for the purpose of enforcing such judg- 


ment, viz. a judgment for the payment: 


of any sum, Undoubtedly, the judgment 
in question is one for payment of money 
and the decree-holder is a resident out- 
side. India. No steps shall be taker for 
the purpose of enforcing this judgment 
witkout obtaining the necessary permis- 
sion of the Reserve Bank or the Central 
Government.. In Lobo v: Fatehkhan, 
1972-1 Mad LJ 41 = (AIR 1972 Mad 323) 
one of us had to consider a.similar ques- 
tion. It was held there that execution 
of a decree by a resident outside india 
cannot be levied before obtaining the 

necessary permission of the Reserve Sank 
“jor the Central Government. On a-.clain 
reading of Section 21 (3), sub-clauses (a) 
and (b), we are satisfied that execution 
of a judgment by a resident outside India 
cannot be levied without obtaining the 
necessary permission as contemp.ated 
under the various provisions of the Act. 
‘The learned counsel for the decree-hol- 
der-respondent referred to the judgment 
of Ismail, J., in W. P. No. 86 of 1968 
(Mad). That writ petition. was filed by 
a judgment-debtor contending that before 
a decree-holder who is <-resident cut- 


side India gets the necessary permission .- 


from the Reserve Bank under the provi- 
sions of the Act, he (judgment-dedtor) 
was entitled to be heard by the Reserve 
Bank authorities and the permission 
granted by the Reserve :Eank without he 
being so heard was bad. The learned 
Judge rightly rejected such a contertion 
and dismissed the writ petition. We are 
unable to see how this decision has any 
relevance to the presen? case. Here we 
are not comcerned with the question whe- 
ther the judgment-debtor has any right 
to be heard by the Reservé Bank autho- 
rities before granting the necessary per- 
mission under the Act. We are concerned 
with the auestfon whether the decree- 
holder who is a resident outside India 
can enforce the. judgment before ob- 
taining the necessary permission of the 
Reserve Bank as. per the provisions of 
the Act. As we said earlier. we are quite 
clear that though a resident outside India 
can file a suit for recovery of money with- 
out the prior permission of the Resərve 
Bank. or the Central Government; as the 
case may be, he should necessarily ob- 
tain such permission befere levying ex- 
ecution for the recovery of the money. 





3. Even so, the judgment-dettor- 
appellants cannot get any relief as far as 
the present civil miscellaneous appeal is 
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c The order appealed against 
is one under Section 44-A, Civil P. C. 
for receiving the foreign judgment and 


transmitting the same under Section 39, 


Civil P. C. to the Court of the Subordi- 
nate Judge, Devakottai for execution. 
The decree-holder cannot be said to have 
taken steps for enforcing the judgment 
as contemplated under sub-clause (b) Jof 
sub-section (3) of Section 21 of the Act 
in filing the certified copy of the. foreign 
judgment im the Court of the District 
Judge, Ramnad with a request that the 
same may be transmitted to the Court 
Devakottai. 
The Court of the Subordinate Judge, 
Devakottai, is going to be the executing 
Court. Undoubtedly, the decree-holder 
cannot take steps to proceed against 
either the person or the property of the 
judgment-debtor for the recovery of -the 


‘money under the judgment without get- 


ting the necessary permission aS con- 
templated under the Act. But, we are 
quite satisfied that the steps so far taken 
by the decree-holder do not come within 
the -purview of sub-clause (b) of Sec- 
tion 21 (3) of the Act, for the mere filing 
of the certified copy of the judgment of 
the foreign Court and praying for trans- 
mission of the same to the executing 
Court cannot be said to be step for the 
enforcing of the judgment as contem- 
plated under the abovesaid provisions. 
Therefore, the civil miscellaneous appeal 
fails, ` . 
4, The learned. counsel for the 
judgment-debtor-appellants raised an- 
other voint, viz., that the decree-holder 
has given the rate between the Malayan 
dollar and the Indian rupee wrongly and 
that has got to be corrected. But, that 
question is not before us. The omly order 
that is appealed against is the order 
transmitting the decree to the Court of 
the Subordinate Judge, Devakottai. We 
are concerned only with the question 
whether that order is legal or mot. As 
we said earlier, there is nothing wrong 
about that order. Therefore, the civil 
miscellaneous appeal has to be dismissed. 
The question as to the correct exchange 
value Aas to be agitated in the proper 
forum. The civil miscellaneous appeal is 
dismissed. There will be no order as to 
costs. : ‘ 

à Appeal dismissed. 


352 Mad. ([Prs. 1-4] 


AIR 1974 MADRAS 352 (V 61 C 103) 
RAMANUJAM, J. 


C. P. Kandaswami Mudaliar and ano- 
ther. Appellants v. Palaniammal and 
others, Respondents, ` 

Second Appeal No. 1382 of 1970, D/- 
11-1-1973, against decree of Sub-J., Erode, 
in A. S., No. 305 of 1965. 

' Index Note-— (A) Limitation Act 
(1908), Art. 144 read with Tamil Nadu 
Agriculturist? Relief Act (4 of 1938), 
S. $-A and S. 18-A — Usufructuary 
mortgagee purchasing moiety: of equity 
of redemption — Can his possession þe- 
come adverse, under Art. 144, against 
other moiety-holder from date of . such 
purchase? No, only from court’s declara- 
tion under S. 9-A. (X-Ref:— Transfer of 
Property Act, S. 62), 

Brief Note:— (A) Recovery of pos- 
session, on redemption of usufructuary 
mortgage, can get barred only after lapse 
of 12 years from the date when a court 
under S. 19-A of the Madras Act IV of 
1938, declares that the mortgage debt hed 
been completely scaled down under Sec- 
tion 9-A of that Act as a result of the 
mortgagee having been in possession of 
the property for 30 years. It is only after 
such declaration that the mortgage-debt 
gets wiped out and not before. 

In the instant case mortgagee con- 
tended that since he purchased half share 
of the property from a co-mortgagor he 
was in possession of the entire property 
as owner from that time amd therefore 
plaintiff’s suit, he being purchaser of the 
other moiety, was barred under Art. 144 
being filed beyond 12 years of mort- 
gagee’s becoming owner. 

Held, that mortgagee’s purchase was 
only purchase of a moiety of equity of 
redemption, the mortgage continued to 
subsist and mortgagee’s mere assertion 
of ownership did not alter the nature of 
possession into adverse possession; plain- 
tiffs suit was for a declaration that mort- 
gage debt was wiped out and for redemp- 
tion in consequence of such declaration 
Hence the suit would be within the period 
of 12 years from the date when the debt 
is declared to have beem wiped off as per 
S. 9-A of the Madras Act. The considera- 
tions which may apply in case of mort- 
gagee purchasing off the property entire- 
ly from the mortgagors were not applic- 
able to the presemt case. AIR 1961 SC 
1353; AIR 1960 SC 85, Relied on; AIR 
1925 Mad 566; AIR 1950 FC 1; AIR 1962 
Pat 198; AIR 1957 Trav-Co 148: AIR 1970 
Ker 289: AIR 1930 Cal 402; AIR 1967 SC 
978; AIR 1963 SC 1041, Distinguished. 

_ (Paras 5 to 9) 
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AIR 1970 Ker 289 = ILR (1970) 1 Ker 
10, Kunjayamma v. Kunchali 7 
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AIR 1963 SC 1041 = (19€3) 3 SCR 302 
Prithi Nath Singh v. Suraj Ahir 8 
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Mruthunjaya Pani v. Narmada Bala 
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AIR 1960 SC 85 = 1960 SCJ 96, 
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875, Ananthan v. Krishna Pillai 7 
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K. Sarvabhauman and T. R. Mani, 
for Appellants; K. P., Sivasubramanian 
for Respondents. 


JUDGMENT :— The first defendant 
is the appellant. The suit. is one for re- 
demption of a usufructuary mortgage 
dated 3-1-1922 and for partition and se- 
parate possession of the plaintiffs alleg- 
ed half share in the suit properties. The. 
suit was resisted mainly by the appellant 
as the first defendant, contending that 
the mortgage had been discharged by 
him on 30-6-1949, and that as there is 
no subsisting mortgage, there is no ques- 
tion of its redemption. He also contend- 
ed that he had become the aksolute 
owner of the suit properties by virtue of 
his purchase on 30-6-1949 and that, in 
any event, he has perfected title to the 
suit properties by adverse possession. 


2. The trial court held that the 
plaintiff is entitled to redeem the suit 
mortgage and, therefore, granted a preli- 
minary decree for redemption, partition 
and separate possession of the plaintiff's 
half share, The said decision of the trial 
court has also been affirmed by the lower 
appellate court. 


3. In this second appeal by ths 
first defendant it is contended that the 
decree and judgment of the courts below 
graniing redemption cannot be sustained 
in law. The learned counsel for the ap- 
pellant, however, did not challenge tha 
findings of fact given by the courts be- 
low that the plaintiff was entitled to a 
half share in the mortgage property and 
the -plea based on a family arrangement 
by which the entire mortgaged property 
had exclusively been allotted to his ven- 
dor had not been established. To appre- 
ciate the legal contention put forward by 
the learned counsel for the appellant, it 
is necessary to set out a few facts. 


4, The suit property originally 
belonged to the 2nd defendant, his bro- 
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ther Nachimuthu Pandaram and teir 
mother Karunai Ammal who usufructu- 
arily mortgaged the same in favour of 
the-1st defendant on 3-1-1322. for a sum 
of Rs. 100. Later, the Ist defendant par- 
chased the interest of Machimuthu Pan- 
daram from his heirs. The plaintiff nas 
purchased the interest of the 2nd defn- 
dant in the mortgaged property. It was 
the case of the first defendant that the 
mortgaged property absolutely belonzed 
to Karunai Ammal, that after her death 
the suit property came ta be allotted 2x- 
clusively to Nachimuthu Pandaram under 
a family arrangement, that the 2nd de- 
fendant was allotted some other prorer- 
ties in lieu of his interest in the suit pro- 
perty that, therefore, the 2nd defendant 
had no right, title or interest in the suit 
property and that, therefore, the plzin- 
tiff could not have acquired any interest 


from the 2nd defendant in relation to the 


suit property, As already stated, the 
courts below have found that the family 
arrangement set up by the Ist defendant 
had not been established. The courts be- 
low have also found that Nachimushu 
Pandaram and the 2nd defendant beceme 
entitled to a half share each in the suit 
property. We have to find out whether 
the plaintiff who has beer held to be 
entitled to a half share im the suit pro- 
perty by virtue of the purchase of that 
share from the 2nd defendant can re- 
deem the mortgage in favour of the frst 
defendant who had purchased the tali 
share therein from Nachimuthu Panda- 
ram. 


5. The learned counsel for the 
appellant contends before me that in 
view of the fact that the ist defendant 
has purported to purchese. the entirety 
of the property from the heirs of Nachi- 
muthu Pandaram, his possession has be- 
come adverse and that he is no longer in 
the position of a mortgagee under Ex. 
B-1. He further contends that the sale by 
the heirs of Nachimuthu Pandaram was 
with a direction to discharge the mcrt- 
gage, and therefore, the mortgage should 
be deemed to have been Cischarged and 
as such no decree for redemption could 
be passed after the mortgage debt is 
wiped out. It is also contended that ewen 
if a suit for redemption could be main- 
tained, it could have been filed witnin 
12 years from the date of the sale by zhe 
heirs of Nachimuthu Pendaram under 
Ex. B-3 dated 30-6-1949 and that the suit 
in this case having been filed in 1964 it 
was barred by time. The learned coursel 
has referred to the following decisions in 
support of his contention. 

6. - In Dawood Saheb v. Moideen 
Batcha, AIR 1925 Mad 566, it has been 
held that where a usufructuary mert- 
gagee in possession of property purchased 
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the property in lieu of the debt due from 
the mortgagor, a direction bv the vendor 
to keep the: property as absolute owner 
amounts to delivery and, therefore, the 
vendee’s possession from the moment of 
sale is adverse to the vendor. In Subba- 
rao v. Mattapalli Raju, 1950-1 Mad LJ 
752 = (AIR 1950 FC 1), the Federal 
Court recognised the principle that the 
right of redemption being an incident of 
a subsisting mortgage, would stand ex- 
tinguished if it is found that the mort-' 
gage has been discharged, Badri Singh 
v. Baldeo Singh, AIR 1962 Pat 198 was 
also a similar case where the mortgagees 
had purchased the property from the 
mortgagors and asserted adverse title 
and the court held that the mortgagee 
could do so. But in the’ above three cases, 
the entire mortgaged property had been 
purchased by the mortgagee and there} 
was a merger of the mortgagee’s interest 
with the rights of ownership. But in this: 
case, as already stated, the mortgagee 
has ‘purchased only a half share of the 
mortgaged property and the plaintiff has 
acquired the equity of redemption in the 
other half. Therefore, the principle of the 
above decisions may not apply to the 
facts of this case. 


7. Ananthan v. Krishna Pillai, 
AIR 1957 Trav-Co 145 has been referred 
to, In that. case the question was whether 
the possession of the mortgagee after the 
mortgage debt has been satisfied is ad- 
verse to the mortgagor. The court held 
that where there is a conscious act on the 
part of the mortgagor of paying the 
mortgage amount, getting possession of 
part of the mortgage security, obtaining © 
all the deeds back from the mortgagee 
and executing a registered receipt, there 
will be clearly adverse possession if the 
mortgagor allows the mortgagee to con- 
tinue to be in possession of a portion of 
the mortgaged property. Kunjayamma v. 
Kunchali, AIR 1970 Ker 289 also is a 
similar case. In that case the mortgage 
amount got wiped off by adjustment 
against arrears of michavaram as agreed 
to between the parties. The question was 
whether the mortgagee’s . possession of 
the mortgaged property after the mort~ 
gage debt is wiped off was adverse to 
the mortgagor. The court held that the 
suit for redemption will not lie but a suit 
for possession alone is maintainable as 
there is no subsisting mortgage on the 
date of the suit and that the suit, if 
treated as one for possession, was barred 
by time under Art. 144 of the Limitation 
Act. The principle laid down in the above 
case cannot be applied here as there was 
no agreement to scale down the debt and 
it is only by operation of law the debt is 
scaled down. The usufructuary mortgage 
in favour of the 1st defendant being dated 
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3-1-1922, its redemption will get barred 
only ‘after the lapse of 12 years from the 
date when a court under Section 19-A of 
the Madras Act IV of 1938 declares that 
the mortgage debt had been completely 
sealed down under Section 9-A of that 
Act as a result of the mortgagee having 
been in possession of the mortgaged pro- 
perty for 30 years. In this case the suit 
has been filed on 4-6-1964 for declaration 
that the debt had been wiped out and for 
redemption in consequence of such de- 
claration, Hence it will be within the 
period of 12 years from the date when 
the debt has been declared to have been 
wiped off as per the said Section 9-A. 


8. Keshablal v. Bholanath,. AIR 
1930 Cal 402 was a case where a part of 
the mortgaged property was sold by the 
mortgagor to the mortgagee in possession’ 
and from the consideration received the 
whole mortgage was satisfied. The mort- 
gagee, however, continued to be in pos- 
session of the remaining part of the pro- 
perty evem after the satisfaction of the 
mortgage debt.. It was held by the, court 
that the possession of the mortgagee after 
the mortgage was satisfied was adverse 

. to the mortgagor. But in that case the 
sale of the part of the mortgaged pro- 
perty was by the mortgagor. In the case 
on-hand the purchase was a portion of 
the equity of redemption from the repre~ 
sentatives in interest of one of the co- 
mortgagors and not the entirety of the 
equity of redemption. Therefore, that de- 
cision cannot obviously apply. Lalji Jetha 
v, Kalidas, AIR 1967 SC 978 was a case 
where a mortgagee in possession purchas- 
ed the mortgaged property from the 
mortgagor, The question was whether if 
the sale transaction is voidable, posses- 
sion of the mortgagee would become ad- 
verse from the date of his purchase. The 
Supreme Court observed— ; 

. “Tt is a well settled proposition that 
a mortgagor can sell the mortgaged pro- 
perty to his mortgagee and thus put the 
mortgagee’s estate to an end and there- 
after all the right, title and interest in 
the property would vest in the mortga- 
gee. Such a sale would be valid and bind- 
ing as between them and henceforth the 
character of possession as a mortgagee 
would be converted into possession as an 
absolute owner, Even if such a sale is 
held to be voidable and not binding on a 
subsequent purchaser, the character of 
possession based on assertion of absolute 
ownership by the mortgagee does | not 
alter, and if that possession continues 
throughout the. statutory period it ripens 
into a title to the property.” 


Here again the entire mortgaged property 
had been sold by the mortgagor to the 
mortgagee, and, therefore, the — mort- 
gagee’s possession subsequent to his pur- 
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chase was held to have become adverse 
to.the mortgagor and that is not the case 
here. In Prithinath Singh v. Suraj Ahir, 
AIR 1963 SC 1041, the mortgage money 
has beem paid by the mortgagor to the 
mortgagee, but the mortgagee continued 
in possession of the mortgaged property. 
The Supreme Court expressed the view 
that when the mortgage money has been 
Paid up the right to redeem ceases and 
that a suit for redemption cannot be 
maintained. But that was a case where tne 
mortgagor by his comscious act paid the 
mortgage money but did not take steps 
to recover the mortgaged property from 
the mortgagee even though he has be- 
come entitled to possession of the pro- 
perty as a result of the extinction of the 
mortgage. It was, therefore, held that the 
mortgagor’s right was only to sue for 
possession and not for redemption, But in 
the case on hand there has been no pay- 
ment by the plaintiff who has become 
entitled to a half share in the equity of 
redemption and he seeks a declaration 
from the court that the mortgage debt 
has been wiped out by operation of Sec- 
tion 9-A of Madras Act IV of 1938 and it 
is only after such a declaration is given 
by the court the mortgage debt gets wip- 
ed out but not before, As has been point- 
ed out by the Supreme Court in Mru-f 
tunjay Pani v. Narmada Bala Sasmal, 
1962-1 Mad LJ 75 = (AIR 1961 SC 1353), 
the governing principle is ‘once a mort- 
gage always a mortgage’ till the mortgage 
is terminated by the act of the parties 
themselves, by merger, or by order of 
the court. Admittedly the mortgage has 
mot been extinguished by act of parties. 
There has also been no merger of the 
plaintiff’s entire interest in the mortgaged 
property and there is. also no order of 
court putting an end to the mortgage be- 
fore the filing of the suit. It has been 
clearly laid down in Lilachand v. Tuka- 
ram, 1960 SCJ 96 = (AIR 1960 SC 85) that 
where the mortgagee came into possession 
of the property pursuant to the usufruc- 
tuary mortgage, his possession had a law- 
ful origin and a mere assertion of an ad- 
verse title cannot affect the subsisting 
equity of redemption of the mortgagars 
or operate to shorten the period of limi- 
tation prescribed for a suit for redémp- 
tion. a i $ 
9. ` On a due consideration of the 
matter, I am of the view that the Ist de- 
fendant cannot by a mere assertion of 
title own or by a umilateral act on his 
own part convert his possession of moiety 
of the property as a mortgagee into that 
of an absolute owner, which he can do 
so only if he had purchased the entire 
equity of redemption from the mort- 
pagor. If there has been a sale of the en- 
tire mortgaged property” by-the mort- 
gagors: to. the mortgagee thus putting an 
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end to the mortgage, even if the sale has 
been held to be invalid subsequently, the 
mortgagee’s possession subsequent to the 
date of the said sale would become ad- 
verse, for by the conscious act of parties 
the mortgage would have been put an 
end to. Therefore, the contention of the 
learned counsel for the appellant that the 
plaintiff cannot maintain a suit for re- 
demption and that evem if it could be 
maintained it is barred by limitation can- 
not be accepted I therefore agree with 
the view taken by the courts below and 
dismiss the second appeal. There will, 
however, be no order as to costs. No 
leave. 

Appeal dismissed. 


AIR 1974. MADRAS 355 {V 61 C 10<) 
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Velayudha Konar, Appellant v. Kora 
Miah Sahib and others, Respondents. 


Letters Patent Appeel No. 8 of 1369, 
D/- 4-1-1974, against order of Venkata- 
raman, J. in A. A, A. O. No. 153 of 1366, 
D/- 22-8-1968. 


(A) Index Note:— Civil P. C. (1908). 
O. 21, R. 91 — Court sale without making 
Official Receiver a party — Mortgegor 
(judgment-debtor) adjudged as insolvent 
after final decree in mortgage suit but be- 
fore court sale — Where the Official Re- 
ceiver ignoring the court sale sells the. 
property to a third party it is not nezes- 
sary for the decree-holder auction pur- 
chaser to file O. 21, R. 91 application to 
set aside the court sale. 


(A) Brief Note:— The Official Receiv- 
er being boumd by the mortgage dec cee, 
the court auction sale without implead- 
ing him as a party suffers from a prcce- 
dural defect, making the sale void, the 
Official Receiver having elected to exer- 
cise his right. Assuming the sale to be 
only voidable at the instance of the Cff- 
cial Receiver or to be a private sale be- 
tween decree-holder and judgment-cdb- 
tor, it makes no difference. 

(Paras 11, 12. 18, 24, 25) 


The court sale being void as betw2en 
the Official Receiver and the decree- 
holder auction purchaser (the mortgagor 
judgment-debtor becoming a non-entiiy), 
it is meaningless to say that it is void as 
against the Official Receiver but valid as 
far as the decreeholder is concerned. “he 
decreeholder, therefore, is entitled to 
bring the property to sale again. The 
question of sale being valid between the 
judgment-debtor and the decreeholder as 
being parties to the transaction, wold 
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arise only when the Official Receiver does. 
not elect to exercise his right. 
(Paras 24, 26, 27) 


Where the Official Receiver in whom 
the property had vested exercises his op- 
tion, then the fact that the auction pur- 
chaser was a party to the execution pro- 
ceedings is of no consequence at all. In 
such a situation, the court auction sale is 
just in the same position as one without 
notice to the judgment-debtor (in a case 
where there is mo insolvency). It is like 
a third party having been impleaded 
leaving out the judgment-debtor. There 
is no question of O. 21, R., 91 application 
since this is not a case of a property be- 
longing to the judgment-debtor having 
been sold, but a case of sale of hypotheca, 
the Official Receiver being bound by the 
mortgage decree, Case law discussed. C, M. 
S. A. No. 153 of 1966, D/- 22-8-1968 
(Mad.), Reversed. (Paras 21, 23) 
Cases Referred: Chronological Paras 
(1971) 1 Mad LJ 474 = ee Mad LW 361, 

Nataraja v. Chandm 10 
AIR 1956 SC 593 = an SCR 451, Nagu- 
bai v. Shama Rao 17 
AIR 1954 Mad 604 = ILR (1954) Mad 80 
(FB), Subbiah v. Ramasami 13 
AIR 1948 Mad 430 = ILR (1948) Mad 872, 
Peraya v. Kondayya 12, 17 
AIR 1931 Mad 542 = 33 Mad LW 648, 
Chandramma v, Gunaseethan 27 
AIR 1927 Mad 394 = ILR 50 Mad 639, 
Muthukumarasami Pillai v. Muthusami 
Thevar 22 
AIR 1924 Mad 650 = 46 Mad LJ 391, 
Venkatareddi v. Kunjappa Gounden 27 
ILR (1902) 32 Cal 296 = 32 Ind App 23 
(PC), Khairajmal v. Daim 10 
ILR (1902) 25 Mad 406 = 12 Mad LJ 282, 
Puninthavelu Mudaliar v. Bhashyam 
` Aiyangar 17 


- K. Sarvabhauman and T. R. Mani, for 
Appellant; T. R. Rajagopalan and R. Raja- 
raman, for Respondents. 


N. S. RAMASWAMI, J.:— This ap- 
peal under the Letters Patent is against 
the judgment of Venkataraman J. allow- 
ing C. M. S. A. No. 153 of 1966. The ap- 
pellant before us is a mortgagee-decree- 
holder. After final decree in tie mortgage 
suit, the judgment-debtor had been ad- 
judged insolvent., In the execution pro- 
ceedings, though the decree-holder took 
out notice to the judgment-debtor through 
the Official Receiver in whom the equity 
of redemption had by them vested due to 
the adjudication, the Official Receiver had 
not been made a party to the said pro- 
ceeding. In the court sale held in execu- 
tion of, the decree, the decreenolder him- 
self purchased the property but ignoring 
the above court sa'e, the Official Receiver 
sold the property to a third oarty. The 
appellant before us who was the decree- 
holder auction purchaser was unable to 
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take possession of the property. There 
were two suits, one filed by the present 
appellant to set aside a summary order 
regarding obstruction caused while he 
attempted to take delivery of a particular 
item of property, and the other was by 
the person who was in possession of the 
other items of property through the Offi- 
cial Receiver to injunct the decreeholder 
auction purchaser from interfering with 
her possession. In these two suits it had 
been held that the auction sale in pursu- 
ance of the mortgage decree was void in- 
asmuch as the Official Receiver in whom 
the equity of redemption had vested {as 
the judgment-debtor had been adjudged 
insolvent subsesuent to the final decree) 
has not been made a party. 


2. After the decision in the above 
two suits, the appellant filed E. A. 1289 
of 1963 in the executing court purporting 
to be under Section 151, C.P.C. for setting 
aside the court sale and the part satis- 
faction of the decree which had been re- 
corded earlier. This is obviously with a 
view to take fresh execution proceedings 
to bring the property to sale im the pre- 
sence of the Official Receiver or his suc- 
cessor-in-interest, viz., the first respon- 
dent before us, who will hereinafter be 
referred to as the respondent. 


3. The respondent is a person 
claiming title to the property through the 
Official Receiver, He contended that even 
though the court sale is not binding om 
the Official Receiver and that the Official 
Receiver had conveyed good title to his 
(respondent’s) predecessor-in-title, the 
court sale in favour of the appellant was 
not a nullity, that the appellant’s remedy 
if any was to have filed an application 
under Order 21, Rule 91, ©. P. C., that 
such an application being barred by time 
he is without any remedy. This conten- 
tion of the respondent was however not 
accepted by the executing court and the 
first appellate court. The respondent filed 
C. M. S. A. No, 153 of 1966 in this court 
and Venkataraman J. has allowed the ap- 
peal holding that the court sale, though 
would not bind the Official Receiver, is 
not a mullity and is valid and binding as 
between the parties to the proceeding. It 
is contended on behalf of the appellant 
that the view taken by the learned Judge 
is not correct. 


4. The main question that arises 
for consideration is what is the position of 
the court auction purchaser in the exe- 
cution sale when the Official Receiver 
who had not been made a party to the 
said sale treats it as void as against him 
and sells the property to a third party, 
and whether the remedy of the auction 
purchaser is to file an application under 
Order 21, Rule 91, C.P.C. to set aside the 
court sale. If that is the remedy of the 


A.L R, 


ccurt auction purchaser, then E. A. 1289 
of 1963 filed by the appellant is hopelessly 
time-barred, for the period of limitation 
under Art. 166 of the Limitation. Act, 1908, 
is only 30 days from the date of sale. In 
the present case, the court auction sale 
was on 15-9-1961. The execution applica- 
tion to set aside the sale was filed in 1963. 
But the contention on behalf of the ap- 
pellant is that Order 21, Rule 91, C.P.Z. 
has no application to the facts of the case, 
that the application filed by the appellant 
is certainly not one under that provision 
and that as the Official- Receiver had 
treated the court sale as void amd sold 
the property himself to a third party, 
only that fact has to be recorded by the 
executing court and the appellant should 
be allowed to execute the decree again. 


5. Before considering ' this ques- 
tion, we may dispose of another conten- 
tion raised, namely, that the respondent 
is bound by the decree in the suit in 
which it was held that the court sale was 
void and that therefore it is not now open 
to the respondent to contend that the 
court sale is mot void and that the same 
is binding on the parties to the proceed- 
ing. To appreciate this contention, some 
more facts have to be noticed. : 


6. The properties in questicn were 
subjected to six mortgages. The appellant 
before us was the second mortgagee, The 
mortgage suit that he filed is O. S. No. 
209 of 1955 on the file of the court of the 


_ District Munsif, Tirunelveli, in which he 


impleaded all the puisne mortgagees, as 
parties. A preliminary decree was passed 
on 26th March 1956 and final decree was 
passed on 22nd October 1956. It is only 
after the final decree in the mortgage 
suit, the petition for adjudication of the 
mortgagor as insolvent came to be filed. 
That was on 26th June 1957. The mort- 
gagor was adjudged insolvent on 14th 
December 1957. The Official Receiver in 
whom the hypotheca vested leased out 
the same except one item, namely a 
house, to one Kuppamma!l. That Kuppam- 
mal happened to be the fourth mortgagze 
of the hypotheca and she had also been 
impleaded as a party in O. S. 209 of 1955. 
Subsequent to the abovesaid lease in 
favour of Kuppammal, the Official Rə- 
ceiver auctioned the equity of redems- 


‘tion. That was on 3rd April 1961. and the 


highest bidder whose bid was accepted 
by the Official Receiver was the abovesaid 
Kuppammal herself. The consideration 
was only Rs. 11 subject to all the six 
mortgages. Even though the auction was 
on 3rd April 1961, no sale deed in her 
favour had been executed by the Official 
Receiver. There had been controversy be- 
tween her and her husband by name 
Sivasankaran Pillai as to in whose name 
the sale deed should be executed. Accord- 
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ing to Sivasankaran Pillai, his wife Kup- 
pammal was only'his banamidar wnen 
she successfully bid at the auction’ keld 
by the Official Receiver on 3-4-1961, and 
that, therefore, the Official Receiver 
should execute the sale in his favour. He 
filed O, S. 144-of 1962 on the file of the 
court of the District Munsif, Tirunelveli, 
in which it was held that Kuppammal, his 
wife was only his benamidar. There-ore 
on 18-10-1962, the Official Receiver exe- 
cuted the sale deed only in favour of 
Sivasankaran Pillai, It is trom the said 
Sivasankaran Pillai, the respondent hes 
purchased the property. 


q; In the meanwhile, that is sub- 
sequent to the auction held by the Offi- 
cial Receiver but before the Official Re- 
ceiver executed the sale deed in favour of 
Sivasankaran Pillai, Kuppammal fled 
O. S. 27 of 1962 on the file of the court of 
the Dist. Munsif, Tirunelveli, for an in- 
junction against the present appellant, 
contending that she is in possession of the 
hypotheca as a lessee under the Official 
Receiver and that the court sale in favour 
of the appellant being void on the ground 
that the Official Receiver had mot been 
‘made a party to those proceedings, the 
appellant had no right to interfere with 
her possession. This suit was decreed on 
28-2-1963. the court holding that the exe- 
cution also in devour of the appellant 
was void. 


8. ©. S. 134 of 19€2 is a claim zuit 
filed by the appellant in respect of one of 
the items of the hypotheca (a house pro- 
perty) in which : the judgment-debtor’s 
(mortgagor’s) brother ‘claimed a right of 
residence. In' that suit also it was teld 
that the court sale in favour of the ap- 
pellant was void. However, for the pre- 
sent question namely whether the respon- 
dent is bound by the decision of the 
court to the effect that the court sale is 

. void, the decision in O. S. No. 134 of 1962 
is mot invoked, Only the decision in the 
other suit, namely, O. S 27 of 1962 is 
said to bar the respondent from now ggi- 
tating that the sale is not void and that 
the same is binding on the parties to the 
petition. However, the contention on be- 
half of the appellant in this respect is 
not correct. 


9. As already seen, O. S. 27 of 
1962 had been filed by Kuppammal oaly 
in her capacity as a lessee of the hy2o- 
theca from the Official Receiver. No 
doubt even before she filed that suit, the 
Official Receiver had held the auction end 
Kuppammal was the successful bidċer. 
But it is incorrect to say that on the date 
of the said auction, namely, 3-4-1961, zhe 
property had been sold te Kuppammal. 
There can be no doubt that the sale by 
the Official. Receiver was only under -he 
registered document dated 18-10-1562, 


Velayudha Konar `v. Kora Miah’ (Ramaswami J.) 


[Prs: 6-11] Mad. 357 


which was in favour of Sivasankaran 
Pillai, the husband of Kuppammal, Under 
such circumstances, the respondent can- 
not be: said to be a person claiming title 
through Kuppammal. Admittedly the res- 
pondent was not a party to O. S.. 27 of 
1962. In fact that suit came to be decided 
only subsequent to the hypotheca being 
sold by the Official Receiver to Sivasan- 
karan Pillai. As already seen, the sale in 
favour of Sivasankaran Pillai is dated 
18-10-1962 and O. S. 27 of 1962 came to 
be. decreed only on 28-2-1963. However, 
Sivasankaran Pillai, the purchaser of the 
property had not been made a party to 
the said suit, Kuppammal having filed the 
suit only in her capacity as a lessee under 
the Official Receiver the decision render- 
ed in that suit cannot be said to bind the 
respondent who purchased the property 
from Sivasankeran Pillai to whom the 
Official Receiver executed the sale, even 
prior to: the decree in O. S. 27 of 1962. 


10. Coming to the main question, 
no authority is cited before us covering 
a situation as in the present case. In this 
case the court sale to which the Official 
Receiver was not made a party has been 
ignored by the Official Receiver as he. is 
entitled to, and he has sold the property 
to Sivasankaran Pillai, the predecessor- 
in-title of the respondent. It is element- 
ary principle that a sale held without 
making the affected person a party to the 
proceeding is one made without jurisdic- 
tion. If in a given case no notice of the 
execution sale goes to the ‘judgment-deb- 
tor and without such notice his property 
is sold in court auction, undoubtedly such 
a sale is one made without jurisdiction, 
for, no court has jurisdiction to sell the 
property of a person without he being in- 
formed about it. It has been held right 
down from Khairajmal v. Daim, ILR 
(1902) 32 Cal 296 (PC), that the court has 
no jurisdiction to sell the property of 
persons who were not parties to the pro- 
ceedings or were properly represented. At 
page 312 it has been pointed out that as 
against such persons (persons who were 
not made parties) the decrees and sales 
purporting to be made would be a nullity 
and might be disregarded without any 
proceeding to set them aside. In a recent 
case reported in Nataraja v. Chandmul 
Amarchand, (1971) 1 Mad LJ 474, a Benca 
of this Court to which one of us was a 
party has also held that a sale without 
notice to the judgment-debtor is without 
jurisdiction and hence a nullity. 


1L. In the -present case, the Offi- 
cial Receiver had stepped into the shoes 
of the judgment-debtor before the court 
sale was held. Therefore, he ought to 
have been made a party to the execution 
proceedings. It may be noted that the 
Official Receiver came into the picture 
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only after the final decree in the mort- 
gage suit was passed. Therefore, the Off- 
cial Receiver is undoubtedly bound by 
the final decree. However, the execution 
proceedings in which the property was 
sold had been taken subsequent to the 
adjudication of the mortgagor (judgment- 
debtor), and hence the Official Receiver 
ought to heve been made a party to the 
said proceeding. He having been not so 
made_a party, the court sale is of no 
effect at all as against him. It is void as 
far as he is concerned and therefore he 
can ignore it and there is no need for him 
to file an application to set aside the sale. 
I£ the said sale is only voidable at the 
instance of the Official. Receiver, naturally 
he is to have the sale set aside by any 
method known to law. But the question 
of having the court sale set aside would 
arise only in the case of parties to the 
proceedings. The‘ Official Receiver not 
being a party to the execution proceed- 
ing he can just ignore the sale and. that 
is so because the sale is without jurisdic- 
tion as far as he is concerned. 


12. But that does not mean that 
such a court sale is a nullity in the sense 
that even the judgment-debtor can ignore 
the same. Courts have consistently held 
that when a person is adjudged am insol- 
vent and his property vests in the Offi- 
cial Receiver it is not as if the insolvent 
suffers a civil death. If he had executed 
a mortgage of his properties prior to ad- 
judication, in spite of the equity of re- 
demption vesting in the Official Receiver, 
on adjudication, still the insolvent would 
be a person interested in the redemption 
of the mortgage and he would be a neces- 
sary party under Order 34, Rule 1, C.P.C. 
in a suit on the mortgage. In spite of ad- 
judication, the’ insolvent is mot incompe- 
tent to enter into a contract and there is 
no statutory provision prohibiting the in- 
solvent from transferring his property. 
Therefore, if the insolvent transfers his 
property, such a transfer is not wholly. 
void, in the sense thet the insolvent him- 
self can ignore that, but the same would 
not bind the Official Receiver. In Peraya 
v. Kondayya, ILR (1948) Mad 872 at p. 877 
= (AIR 1948 Mad 430), a Bench of this 
court observed that merely because under 
Section 28 of the Insolvency Act, the pro- 
perty vests in the Official. Receiver, a 
transaction. entered into by the insolvent 
was mot void for all purposes. Therefore, 
in the presént case, it would be incorrect 
to say that the court sale is void for all 
purposes. At the same time, the Official 
Receiver is entitled to ignore the same 
for, it would never bind him. That is on 
the basis that a sale held without making 
him a party to the execution proceedings 
is void as far as he is concerned. As al- 
ready mentioned, it is not necessary for 
the Official Receiver -who is not a party to 
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the execution proceedings to file an ap- 
plication to set aside the sale and there- 
fore it may not be correct to say that the 
sale is only voidable at his instance. In 
some decided cases, no doubt, it is stated 
that under such situations, the sale is 
voidable at the instance of the Official 
Receiver. That is only to emphasise the 
fact that a sale is not void for all pur- 
poses or that it is a nullity, in the semse 
that it has no legal existence at all, As 
already seen, the insolvent, in spite-of 
adjudication, is a person ‘competent to 
enter into transactions regarding the pro- 
perty. Being a party to the. execution 
proceedings he cannot be heard to say 
that the proceedings are void even as 
against him, only on the ground that the 
Official Receiver had mot been made a 
party. 

13. Mr. T. R. Ramachandran, the 
learned counsel for the respondent, at 
one stage contended on the basis of cer- 
tain observations contained in the Ful 
Bench case reported in Subbiah v. Rama- 
sami, ILR (1954) Mad 80 = (AIR, 1954 
Mad 604) (FB), that the court sale in this 
ease is only voidable at the instance of 
the Official Receiver and it is not void, 
even as against him. But he had to con- 
cede that the Official Receiver need not 
take any steps to have the sale set aside, 
he not being a party to the proceeding, 
and that he can just ignore it, If he can 
so ignore it, it is only on the basis that 
the asle is void. In the Full Bench case 
referred above, the question whether a 
court sale of the insolvent’s property 
without making the Official Receiver a 
party is void as against the Official Re- 
ceiver or only voidable at his instance did 
not really arise, The Full Bench under- 
stood the reference made by the Division 
Bench as restricted only ‘to the single 
question concerning the proper interpre- 
tation of Section 37 of the Provincial In- 
solvency Act. The Division Bench which 
made the reference thought that there 
was conflict in decisions regarding the 
interpretation of Section 37 of the Pro- 
vincial Insolvency Act, and the Full 
Bench held that the effect of annulling 
the adjudication is to wipe out the effect 
of insolvency altogether and to vest the 
property in the insolvent debtor, subject 
however to the exceptions provided in 
Section 37. This completely answered the 
reference as understood by the Full 
Bench itself. However, the Full Bench 
went into the alternative contention 
which was raised on behalf of the respon- 
dent in that case. 


14. The alternative contention as 
referred to in the leading judgment ren- 
dered by Satyanarayana Rao J. at page 
85 is whatever may be the view to be 
taken regarding the interpretation of Sec- 
tion 37 and the effect of annulment, the 
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objection that the decree and the sale in 
pursuance thereof are null and void can 
be taken only by the Official Receiver and 
not by the insolvent himself who was a 
party to the proceedings. The learned 
Judge said that if either of the conlen- 
tions urged on behalf of the respondents 
were to be accepted their title could un- 
doubtedly be upheld. That was a case 
where a mortgage decree was passed efter 
vesting of the equity of redemption in 
the Official Receiver, but without mak- 
_ing him a party to the. mortgage suit. 
Subsequently in the court auction in >ur- 
suance of the. mortgage decree, the de- 
eree-holder himself purchased the 07 
perty, Of course in the execution . oro- 
ceedings also the Official Receiver ‘was 
not a party. Later the insolvency icself 
was annulled without making any vest- 
ing order. The respondents in the zase 
claimed through the auction sale. On= of 
the contentions on their behalf was that 
under Section 37 of the Insolvency Act, 
once the insolvency was annulled with- 
out making any vesting order, the ad- 
judication itself is wiped out and it $ as 
if there had been mo inso-vency at all, 
and that the effect of the annulment is 
to vest the title to the property retros- 
. pectively in the insolvent. The reference 
as understood by the Full Bench related 
only to the above question. 


. 15. However, the Full Bench has 
allowed the respondents before it to raise 
the alternative contention that whatever 
may be the view to be taken regarding 
the interpretation of Section 37 and the 
effect of annulment, the objection that 
the decree amd the sale in pursuence 
thereof are null and void can be teken 
only by the Official Receiver amd not by 
the insolvent himself who was a party to 
the proceeding. It is in that context, 
Satyanarayana Rao J. et page 85, has 
stated. before entering into discussion, 
that if either of the contentions urgec on 
behalf of the respondents were to be ac- 
cepted their title could undoubtedly be 
upheld. As already seen, zhe Full Bench 
answered the reference in favour of the 
respondents regarding the interpretation 
of Section 37 holding that the effect of 
annulling the adjudication -is to wipe out 
the effect of insolvency altogether, and 
therefore, in spite of the equity of re- 
demption stood vested in the Official Re- 
ceiver on the date of the mortgage de- 
cree and the court sale in pursuance o€ it, 
the respondent who claimed through the 
court sale should succeed, Under such 
circumstances, what is stated by the Full 
Bench regarding the alternative conien- 
tion raised on behalf of the responcent 
is in the nature of obiter. 


_ 16. Even the alternative conén- 
tion did not relate to the question whe- 
ther the court sale was void or voidable 
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-cial Assignee, inasmuch as 
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as against the Official Receiver. As stated 
by Satyanarayana Rao, J. at page 85, the 
alternative contention was whether. the 
objection that the decree and the sale in 
pursuance thereof are null and void can 
be taken only by the Official Receiver 
and not by the insolvent himself who was 
a party to the proceeding. On this,’ the 
Full Bench held that it is not open to the 
insolvent who was a party to the pro- 
ceeding to contend that the decree and 
the execution which followed to which 
he was a party are null and void and that 
such a contention can be raised only by 
the Official Receiver. As we said, the 
leading judgment in this case is by Satya- 
narayana Rao J. Subba Rao J., (as he 
then was), has written a separate but con- 
curring judgment in which the question 
covered by the reference (as understood 
by the Full Bemch) regarding the inter- 
pretation of Section 37 of the Insolvency 
Act and the effect of annulment has not 
been dealt with, but only the alternative 
contention raised on behalf of the res- 
pondents has been gone into. The learned 
Judge concurred with the view of Satya- 
narayana Rao J., even with regard to the 
alternative contention and concluded at 
page 115 that the appellant who is a re- 
presentative of the insolvent-judgment- 
debtor is precluded from questioning the 
validity of the sale on the ground that- 
the Official Receiver was not a party to 
the decree or to the execution proceed- 
ings. There can be no dispute about this 
proposition namely that it is mot open to 
the insolvent judgment-debtor to contend 
that either the decree or the court sale in 
pursuance of the same is null and void on 
the ground that the Official Receiver had 
not been made a party to the proceeding. 
But the learned Judge obviously for the 
purpose of emphasising that the proceed- 
ings without making the Official Receiver 
a party are not a nullity in the sense that 
they had no existence at all (as the vali- 
dity of the samé cannot be questioned by 
the insolvent judgment-debtor who is a 
party to the same) has observed that the 
said proceedings are not void but only 


voidable at the instance of the Official 
Receiver. 
17. In an early case, Puninthavelu 


Mudaliar v. Bhashyam Aiyangar, ILR 
(1902) 25 Mad 406 at pp. 422 and 423, it 
has been held that the decree, as a mort- 
gage decree directing the sale of the 
chattels, including the debt in question, is 
void and inoperative as against the Offi- 
the. whole 
right, title and interest of the defendant 
therein devolved by operation of law 
upon the Official Assignee during the 
pendency of the suit and before the de- 
cree was passed. As already seen, in 
Peraya v. Kondayya, ILR (1948) Mad 872, 
it has been stated that a transaction 
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entered into by the insolvent was not 
void for all purposes. That does not mean 
that the transaction is not void as against 
the Official Receiver in whom the pro- 
perty had vested, The observation that 
the transaction is ‘not void for all pur- 
poses’ has been made only to emphasise 
that it is not open to the insolvent to con- 
tend that the transaction is void on the 
score that the Official Receiver was not 
a party. In Nagubai v. Shama Rao, AIR 
1956 SC 593 at page 603, it has been ob- 
served that a sale in execution of a de- 
cree passed in a defectively constituted 
mortgage suit does not affect the right of 
redemption of persons interested in the 
equity of redemption who have not been 
impleaded as parties to the action as they 
should have been under Order 34, Rule 1, 
C.P.C. but is valid and effective as against 
the parties to the action. It is also made 
clear there that the above rule is applic- 
able even when the person in whom the 
equity of redemption is vested is the Offi- 
cial Receiver and he has not been made 
a party to the proceeding resulting in the 
sale. If the sale does not affect the equity 
of redemption which had been vested in 
the Official Receiver as held by the Suv- 
reme Court, it means that the sale is 
void as against him, and not merely void- 
able, 


18. We have said enough to show 
that the sale is really void as against the 
Official Receiver, he having not been 
made,a party to the execution proceed- 
ing. Assuming that in such a situation 
the sale is not void but only voidable at 
the instance of the Official Receiver it 
makes no difference in this case. Whether 
we use the word ‘void’ or ‘voidable’-— the 
distinction between the two not always 
being maintained— there is no dispute 
that the Official Receiver in this case need 
not seek to set aside the sale, Mr. Rama- 
chandran, the learned counsel for the res- 
pondent, though would not concede that 
the sale is void as against the Official Re- 
ceiver, maintained that the Official Re- 
ceiver can ignore the same and there is 
no question of his having the sale set 
aside, In the present case, the Official 
Reciver has elected to exercise his right 
(as put by the Supreme Court in the 
above case at page 603 column 2) and has 
sold the property to the respondent’s pre- 
decessor~in-title, ignoring the court sale. 
The court sale may not be void ab initio 
but once the Official Receiver elects to 
exercise his right he avoids the same, acd, 
therefore, even if the sale is only void- 
able at the instance of the Official Re- 
ceiver, it becomes of no effect at all (void) 
from the date he so exercises his right. 
What is the position of the appellant who 
is the court auction purchaser in such a 
situation is the question. 


A.TR. 


19.- Relying upon the observations 
of the Supreme Court in the case refer- 
red to above, as well as by the Full 
Bench of this court in the case mention- 
ed earlier, to the effect that the transac- 
tion is valid and effective as against the 
parties to the same, Mr. Ramachandran. 
learned counsel for the respondent, con- 
tends that it is not open to the appellant 
who was a party to the court auction 
sale now to say that the sale is not valid. 
We are unable to accept this contention. 
It should be noted that in the case before 
the Full Bench as well as that before the 
Supreme Court, the Official Receiver had 
not elected to exercise his right. Im fact 
in the case before the Full Bench. the 
adjudication having been subsequently 
annulled, on the interpretation of Section 
37 of the Insolvency Act, the annulling 
of the adjudication was to wipe out the 
effect of insolvency altogether and to 
vest the property in the insolvent debtor. 
In the case before the Supreme Court. the 
finding was that there was really no vest- 
ing of the property in the Official Re- 
ceiver. ; 


20. That was a case in whicha 
maintenance suit on behalf of one Dev- 
amma who was then a minor was filed in 
the year 1919. There was a decree in that 
maintenance suit in the year 1921 charg- 
ing the properties of one Kesavanand for 
the maintenance awarded. In the mean- 
while, that is, after the institution of the 
suit for maintenamce but before it was 
decreed, Kesavanand sold the property 
(which was ultimately charged for the 
maintenance under the decree) to a third 
party under whom the appellant before 
the Supreme Court claimed title. In pur- 
suance of the maintenance charge decree, 
the same property was sold in court auc- 
tion in 1928 and the respondent before 
the Supreme Court claimed title to the 
property under the said court auction. In 
1926, that is, after the maintenance 
charge decree was passed but before the 
execution sale was held, Kesavanand had 
been adjudged insolvent. The Supreme 
Court held that in view of the fact that 
Kesavanand had executed a private sale 
of the property even in the year 1920 
(during the pendency of the maintenance 
suit) though that sale is affected by the 
doctrine of lis pendens there was no 
property to get vested in the Official Re- 
ceiver when Kesavanand was adjudged 
insolvent in the year 1926, Therefore the 
Supreme Court concluded that the appel- 
lant who claimed title to the property 
under the private sale effected by Kesa- 
vanand in the year 1920 had necessarily 
to fail because that sale is hit by the 
doctrine of lis pendens, and that the res- 
pondents who claimed under the execu- 
tion sale held in pursuance of the main- 
tenance charge decree got good title. The 
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question whether the execution sale was 
bad on the score that the: Official Receiver 
had not been made a party had been con- 
sidered only hypothetically. As.already 
mentioned the finding of the Supreme 
Court is that the property did not vesi in 
the Official Receiver, the same having 
been sold away (though hit by the. coc- 
trine of lis pendens) by Kesavanand even 
prior to the adjudication. The Supreme 
Court further observed that even assum- 
ing that in spite of the private sale in the 
year 1920, Kesavanand still) had some 
interest in the property left and that it 
vested in the Official Receiver, the latter 
not having elected to exercise his right to 
question the court sale, it is not open to 
attack by the transferee pendente lite 


21. Therefore, the observations 
that the transaction is valid as between 
the parties to the action made in the 
above cases-cannot be torn out of cont2xt, 
and it is not right to contend in this case 
that the court auction sale is binding on 
the appellant who was mo doubt a perty 
to the sale. Once the Official Receiver has 
elected to exercise his right, the ccurt 
Tsale ceases to have any effect. Taking a 
case, where there is no insolvency, a 
court sale without notice to the judgment- 
debtor would certainly be void as aga-nst 
him. But in such a case, if the judgment- 
debtor never demurs and aecquiesces in 
the court sale it would not be open to 
third party to say that the court auction 
{purchaser did not get good title on the 
score that the judgment-debtor had not 
been given notice of the axecution pro- 
ceedings. However, once the judgment- 
debtor exercises his option and treats the 
court sale void, then there is no question 
of the auction purchaser alone being 
bound by the court sale on the ground 
that he was a’ party to the same. The 
same principle should apply to the pre- 
sent case also where the Oficial Receiver 
is the person who really represented the 
judgment-debtor on the relevant date. 
He having not been made a party to the 
execution proceedings, the sale is void 
as against him and he can ignore the 
same, Once he exercises such an option, 
can it be said that the auction purchaser 
being a party to the sale is bound by it? 
We are of the opinion that in a case 
where the Official Receiver in whom ‘the 
property had vested exercises his option: 
then the fact that the arezion purchaser 
was a party to the execution proceedings 
is of no comsequence at all. In such a 
situation, the court auction sale is just in 
the same position as one without notice 
to the judgment-debtor (in a case where 
there is no insolvency). It is like a third 
party having been impleaded in the exe- 
cution proceedings leaving out the judg- 
ment-debtor. There can be no doubt that 
once the Official Receiver in whom che 
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equity. of. redemption vests exercises his 
option. the insolvent mortgagor becomes 
amon entity, though, however, in a dif- 
ferent situation. namely when the Official 
Receiver does not exercise his option, the 
transaction between the mortgagor (judg- 
ment-debtor) and the decree-holder would 
be perfectly valid. As the Supreme Court 
put it in the case mentioned above at 
page 603, the purchaser from the insol- 
vent judgment-debtor gets a good and 
impeccable title subject only to any right 
which the Official Receiver may have to 
exercise. But as we said, once the Official 
Receiver elects to exercise his right, the 
insolvent judgment-debtor becomes a non 
entity and he is in the position of a third 
party who has no interest in the property 
at all. 


22. Mr. Ramachandran learned 
counsel referred to the decision reported 
in Muthukumarasami Pillai v. Muthusami 
Thevar, ILR 50 Mad 639 =. (AIR 1927 
Mad 394) and contended that the court 
sale in the present case tantamounts to 
sale of a property to which the judgment- 
debtor had no title and that the remedy 
of the auction purchaser is only to file 


an application under Order 21, Rule’: 91,. 


C.P.C. to have the sale set aside. In this 
connection, the learned counsel relied 
upon the observations of Subba Rao J. (as 
he then was) in the Full Bench case re- 
ferred above at page 115, where the learn- 
ed Judge said that if the property vested 
in the Offcial Receiver and sold as if that 
was the property of the insolvent, the 
sale would be valid and the judgment- 
debtor cannot question the validity of the 
same; and such a sale would be analogous 
to a sale of the property of a third party 
as ìf it was the property of the judgment 
debtor. In the course of the judgment, 
the learned Judge has also referred to ILR 
50 Mad 639 = (AIR 1927 Mad 394). The 
analogy between a sale of a property of 
a third party as if it was the property of 
the judgment-debtor and one where the 
property is vested in the Official Receiver 
but held without making the Official Re- 
ceiver a party (and the Official Receiver 
elects te exercise his right) is only limit- 
ed: In both the cases. the purchaser does 
not get title. But while in the case of a 
property not belonging to the judgment- 
debtor being sold the sale is not void or 
one made without jurisdiction inasmuch 
as the judgment-debtor is a party to the 
sale, in the other case, namely, where the 
property vests in the Official Receiver but 
he is not made a party to the proceeding 


(and ultimately he elects to exercise his- 


right), that position would be as if, in 
spite of the judgment-debtor being added 
as a party to the proceeding, a third 
party who has no interest in the property 
being so added. It is needless to stress 
that in a case where the property vests in 
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the Official Receiver (and the Official Re- 
ceiver elects to exercise his right) the 
Official Receiver and he alone would be a 
person representing the interest of the 
judgment-debior and the judgment-deb- 
tor himself would be a non entity, or 
would be in the position of a third party 
who has no interest in the property. 

23. In the present case there is no 
question of an application under Order 
21, Rule 91, C.P.C. for the simple reason, 
that this is not a case of a 


hypotheca and the Official Receiver being 
bound by the mortgage decree. Even if 
{the adjudication was prior to the mort- 
gage decree and the Official Receiver has 






bound not only by the mortgage but also 
by ‘the decree, Admittedly the sale by 
him was only subject to the said mort- 
gage decree. When the mortgage decree 
is put in execution and the hypotheca 
is sold, it is meaningless to say that it is 
similar to property not belonging to the 
judgment-debtor having been sold. The 
learned counsel, when he conceded that 
in this case the only remedy of the auc- 
tion purchaser is to file an application 
under Order 21, Rule 91, C.P.C. over- 
looked the fact that the Official Receiver 
is the real judgment-debtor and the de- 
fect in the procedure is only in not mak- 
ing him a party; and it is not a case of 
the judgment-debtor having been made 
party but a property not belonging to 
him having been sold. 

24, The Official Receiver being 
bound by the mortgage decree, the court 
auction sale without impleading him as 
a party suffers only from a procedural 
defect thereby making the sale a void 
one, the Official Receiver having elected 
to exercise his right, The court sale being 
void as between the Official Receiver and 
the decreeholder auction purchaser (the 
mortgagor judgment-debtor becoming a 
non entity) the decreeholder would cer-~ 
tainly have a right to bring the property 
to sale again, Supposing in this case, the 
Official Receiver had moved the execut- 
ing court for a declaration that the sale 
is void as against him on the ground that 
he had not been made a party and such 
an application is allowed as it ought to 
be, then can it be said that there having 
been a court sale to which the mortgagor 
was a party, the decreeholder is not en- 
titled to bring the property to sale again? 


N, 
~ 


ALR. 


_ 25 Further in the present case, if 
instead of bringing the property to sale 
through court, the mortgagee decree- 
holder had taken a private sale of the 
property in discharge of the mortgage 
décree from the mortgagor judgment~-deb- 
tor, such a transaction would be perfect- 
ly valid subject to the right which the 
Official Receiver may elect to exercise. 
But if the Official Receiver does elect to 
exercise his right then the above transac- 
tion would be of no avail. Then can it 
be contended that the mortgagee decree- 
holder cannot execute the decree and 
bring the property to sale through court 
impleading the Official Receiver? Would 
the fact that the mortgagee decree-holder 
had chosen to take a private sale from 
the judgment-debtor which transaction is 
of mo avail because the Official Receiver 
exercised his option, debar him from exe- 
cuting the decree and bring the property 
to sale after making the Official Receiver 
a party? Surely it would not. The ques- 
tion is whether, instead of there having 
been a private sale between the decree- 
holder and the juidgment-debtor, there 
was a court sale, would make any dif- 
ference. We think there could be no dif-| 
ference: 


26. The respondent claims title 
through the Official Receiver. The Offi- 
cial Receiver treats the court sale asf 
void. Then the court sale is void as be- 
tween the decreeholder and the Official 
Receiver, It is meaningless to say that it 
is void as against the Official Receiver 
but valid as far as the decreeholder is 
concerned. We have already pointed out 
that the question of sale being valid be~ 
tween the judgment-debtor and the de~- 
ecreeholder as being parties to the trans- 
action, would arise only when the Official 
Receiver does not elect to exercise his 
right. Therefore, it is not open io the 
respondent who claims through the Offi~ 
cial Receiver to contend that the court 
sale is valid, It was already noticed that 
in a case where the Official Receiver does 
not elect to exercise his right, the judg-| 
ment-debtor himself cannot question the 
court sale on the ground that the Official, 
Receiver has not been made a party, Con~ 
versely, when the Official Receiver elects 
to exercise his right and thereby the 
court sale is treated as void, then the per~ 
son who claims through the Official Re- 
ceiver cannot be heard to say that ith 
court sale is valid. . A 


27. In Chandramma v. Gunasee~ 
than, AIR 1931 Mad 542, which follows 
Venkatareddi v. Kunjappa Gounden, AIR 
1924 Mad 650, the mortgagee filed a suit 
against wrong person. Later. a second 
suit was filed impleading the real owmer 
of the equity of redemption. The ques-= 
tion arose whether the second suit would 
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He. At page 548, column 2, Anantha- 
krishna Iyer J., one of the members of 
the Division Bench which decided the 
case (AIR 1931.Mad 542), observed— 


“The circumstance that the mort- 
gagee filed a suit against 2 wrong person 
- does mot affect the rights of the zeal 
owners of the equity of redemption, Ef it 
does not affect them at all, one fails to 
see how they could be heard to say that 
by virtue of the prior suit which admit- 
tedly does not .affect them, a (seccnd) 
suit against them is not maintainable. So 
far as they are concerned, the second. is 
the only suit against them, and the arst 
suit and the proceedings connected with 


the same must be taken tc be non esz in. 


the eye of law.” 

In the present case, when the Official Re- 
ceiver had not been impleeded as a party 
to the execution proceedings, i but cnly 
the judgment-debtor had been impleaded, 
it must be deemed that the proceed-ngs 
were against a wrong person, inasmuch 
as the Official Receiver had elected to 
exercise his right. That means, the pro- 
ceedings taken earlier impleading the 
‘wrong’ person are non est. 

28. We hold that the court sale is 
void, that there is no necessity for the 
same to be set aside under Order 21, Eule 
91, C.P.C., that the sale has already teen 
treated as void'and all that the execuzing 
court should do is to record that tact, 
namely, that the sale is void. That means, 
the part satisfaction recorded should also 
be treated as cancelled. Accordingly, the 
Letters Patent Appeal is allowed and the 
judgment and decree in C., M. S. A. No. 
153 of 1966 are set aside and the ordez of. 
the executing court, confirmed by the rst 
appellate court is restored. There wil be 
no order as to costs. 

29. We would further: like to 
make it clear that the observations of 
Venkataraman J. in disposing of the civil 
miscellaneous second appeal, that any 
fresh execution petition might be time- 
barred, need not have b2en made, be- 
cause that question was not before the 
learned Judge. ; 
Appeal allowed. 
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mission for examination of witnesses — 
Has the Claims Tribunal such a power in 
absence . of specific provision to that 
effect? Yes. (X-Ref:— Civil P. C. (1908), 
O. 26, R. 4). ` 


_ Brief Note:— (A) Section 110-C (2) 
which has invested the Tribunal with the 
power to enforce the attendance of wit- 
nesses must include within it the lesser 
power to have the witnesses examined 
on commission, On the same analogy sup- 
port may be derived from Rule 18 of the 
Madras Motor Accidents Claims Tribunal 
Rules, 1961, because it has made Order 
16, Rule 1, C.P.C. applicable. In one con- 
tingency the power to enforce the attend- 
ance of witness may not be available, 
where the witness resides more than 
200 miles away from the place of the 
sitting of the Tribunal, if Order 16, Rule 
19, C.P.C, is held to apply. In that case 
the power to have the witness examined 
on commission is implied. AIR 1970 Mad 
(Paras 10, 11, 12) 
Cases Referred : Chronological Paras 
AIR 1970 Mad 259 = (1970) 1 Mad LJ 392, 

Kr v. Pankaj Jothlal Shah 4, 7 
AIR 1964 SC 743 = (1964) 3 SCR 140, 
Central Bank of India v. Rajagopalan 


13 
(1853) 23 LJ Ch 473 = 21 LT OS. 258, 
Cookson v. Lee 14, 15 
(1824) 2 Bing 63 = 9 Moore CP 161, Bane 
v. Mathuen 16 
(1611) 12 Coke’s Rep 130 = 77 ER 1405, 
Oath Before Justices Case 16 


R. Krishnamurthi, for Petitioners; 
K. C. Srinivasan and N, Sankara Vadival, 
for Respondents, 


ORDER OF REFERENCE (D/- 20-12-1972) 


KAILASAM, J.:— This petition is 
filed by claimants 3 to 6 in a claim peti- 
tion before the Motor Accident Claims 
Tribunel, Coimbatore East, The claimants 
filed an application under Order XXVI, 
Civil P, C. for the 
issue of a commission to examine wit- 
nesses at Madras. The petition was filed 
for compensation for the loss of life of 
persons and injuries to one of the peti- 
tioners. The petitioners claimed to be the 
heirs of two of the deceased. The appli~ 
cation was taken for the issue of a com- 
mission to examine four medical officers 
and one nurse, all stationed at Madras, 
to speak with reference to the treatment 
given to Rukmani, who sustained injuries 
in the accident and for which compensa- 
tion had been asked for in the petition. 
The Insurance Company. filed a counter 
statement attacking the maintainability 
of the application and stating that the 
respondents would be put to much ` ex~ 
penses and inconvenience if the witnesses 
were tc be examined at Madras. The 
District Judge has declined to issue a 
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commission on the ground that the ap- 
plicability of the provisions of the Civil 
Procedure Code to an enquiry is limited 
and there is mo special provision which 
gives power for the issue of a commission 
for examination of witnesses. The revi- 
sion petition is filed against the said 
order. On the merits there could be no 
doubt that it is desirable that a commis- 
sion is issued otherwise there would be 
unnecessary expemse and the time of the 
doctors will be taken up which is avoid- 
able if a commission is issued. 


2. On behalf of the petitioners it 
is submitted that the power conferred on 
the tribunal under Section 110-C of the 
Motor Vehicles Act is wide enough to 
include the power to issue a commission. 
Section 110-C (2) of the Act runs as fol- 
lows: ; 

“The Claims Tribunal shall have all 

the powers of a Civil Court for the pur- 
pose of taking evidence on oath and of 
enforcing the attendance of witnesses and 
of compelling the discovery and produc- 
tion of documents and material objects 
and for such other purposes as may be 
prescribed and the Claims Tribunal shall 
be deemed to be a Civil Court for all 
purposes of Section 195 and Ch. XXXV, 
Criminal Procedure Code, 1898.” 
The other purpose contemplated in the 
section is found in Rule 18 of the Mad- 
ras Motor Accidents Claims Tribunal 
Rules, which provides— 


“The following provisions of the first 
Schedule to the C. P. Code, 1908, shall so 
far as may be, apply to proceeding be- 
fore the Claims Tribunal, O. V, Rr. 9 to 
18. and 15 to 30: Order IX, Order XIII, 
Rules 3 to 10; Order XVI, Rules 1, 2, 21; 
Order XVII and O. XXIII, Rr. 1 to 3.” 


Rule 18 does not include Order XXVI 
which relates to issue of a commission 
by Civil Courts. The power, if any, will 
have to be looked for in Section 110-C 
of the Motor Vehicles Act. 
(2) provides that the Claims Tribunal 
shall have ell the powers of a Civil Court 
for the purpose of taking evidence on 
oath and enforcing attendance of wit- 
nesses. No other clause in the section is 
applicable and therefore may be left cut 
of account. The question is whether all 
the powers of a Civil Court for the pur- 
pose of taking evidence on oath and en- 
forcing attendance of witnesses would in- 
clude the power to issue a commission. 
Normally: the powers of taking evidence 
on oath by a Civil Court would comprise 
the powers under the relevant rules in 
Order X, Order XVI and Order XVIII. 
All the powers that a Civil Court can 
exercise for the purpose of taking evi- 
‘demce and enforcing attendance of wit- 
nesses on cath are admittedly conferred 
on the tribunal. The question is whether 
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that will include a power to issue a com- 
mission to examine a witness. - 


TNR Under Order XXVI, Rule 4, 
C.P.C., a commission may be issued to any 
court, not being a High Court, within 
the local limits- of whose jurisdiction 
such person resides, or to any pleader or 
other person whom the court issuing the 
commission may appoint. When such 
commission is issued, the court receiving 
the commission under Order XXVI, Rule 
6 shall examine him or cause him to be 
examined pursuant thereto. Where a com- 
mission has been duly executed the court 
shall return it together with the evidence 
taken under it to the court from which 
it was issued, In order to enjoin a court 
to which a commission is issued to exe- 
cute the commission, the authority issu- 
ing commission should be vested with the 
power. The powers conferred on the 
Claims Tribunal, namely, all the powers 
of a civil court for the purpose of taking 
evidence on oath and enforcing attend- 
ance of witnesses would not prima facie 
include a power to issue commission for 
examination of witnesses. 

4, The learned counsel for the 
petitioners brought to my notice a deci- 
sion of this court in Krishna v. Pankaj 
Jethalal Sheh, (1970) 1 Mad LJ 392 =. 
(AIR 1970 Mad 259). It has been held in 
that decision that the substance of this 
power is that the Claims Tribunal will 
have all the powers related to taking of 
evidence on oath and of enforcing at- 
tendance of witnesses, including the 
power to have evidence recorded on com- 
mission. For the reasons stated earlier. it 
is difficult to construe that the powers 
conferred under Section 110-C of the 
Motor Vehicles Act, would also include 
a power to issue a commission. 

5. It may be stated that the power 
to examine witnesses on commission is 
absolutely necessary, It is desirable that 
the Government frames rules enabling 
the Tribunal to issue commission under 
the powers vested im it by Section 110-C 
of the Motor Vehicles Act. 

6. As I am unable to agree with 
the view taken by the learned Judge, it 
is desirable that the matter is placed be- 
fore a Bench for disposal. 

JUDGMENT OF DIVISION BENCH 

VENKATARAMAN, J. :— 7. The 
question involved in this revision petition 
is whether the Motor Accidents Claims 
Tribunal, Coimbatore East at Erode, has 
power to issue a commission for the exa- 
mination of some witnesses in Madras. 
There was an accident which resulted in 
the death of one Kumarasami Gounder 
and injuries to his wife Rukmani Ruk- 
mani and others filed a petition M. C. O. 
P. 7 of 1971 before the Tribunal claiming 
damages for the death of Kumaraswami 
Gounder and injuries to Rukmani, Ruk- 
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mani had been examined in Madras by 
some doctors and attended by some. nur- 
ses. Claimants 3 to 6 in the claim -petition 


filed an application under Order XXVI. 


Rule 4 and Section: 151, C.P.C. before the 
Tribunal for the issue of a. commission 
to examine the said doctors and nurses. 
The Claims Tribunal (District Judge) dis- 
missed the application on the ground that 
there was no specific provision permitting 
him to issue a commission and that it 
would be rather impracticable to examine 
the witnesses on commission. Claimants 
3 to 6 filed this revision petition agzeinst 
that order. It came up before Kailazam, 
J, It was brought to the notice of the 
learned Judge that in a prior decision of 
this court in (1970) 1 Mad.LJ 392 = (AIR 
1970 Mad 259), Veeraswami J. (as he zhen 
was) had held that the Motor Accidents 
Claims Tribunal had power to have evi- 
dence recorded on commission. Kailesam 
J., however, was not inclined to azree 
with that decision and referred the mat- 
ter to a Bench, and that is how the zivil 
revision petition has come up before us. 


8. Section 110 of the Motor’ Vehi- 
cles Act, 1939 (hereinafter referred to as 
the Act) enacts that the State Govern- 
ment may constitute one or more Motor 
Accidents Claims Tribunal for the pur- 
pose of adjudicating upon claims for com- 
pensation in respect of arcidents arising 
out of the use of motor vehicles. Section 
‘110-A specifies the persons by whom the 
application for compensation mar be 
made. Section 110-B enacts that on re- 
ceipt of an application for compensacion. 
the Claims Tribunal, shall, after giving 
the parties an opportunity of being heard, 
hold an enquiry imto the claim and may 
make an award determining the amount 
of compensation which appears to it to 
be just and specifying the person or per- 
sons to whom such. compensation shall 
be paid. Section 110-C is important and, 
so far as it is relevant, runs thus: 

*110-C {1) In holding any inquiry 
under Section 110-B, the Claims Tribanal 
may, subject to any rules that may be 
made im this behalf follow such summary 
procedure as it thinks fit. 


(2) The Claims Tribunal shall have 
all the powers of a civil court for the pur- 
pose of taking evidence on oath and of 
enforcing the attendance of witnesses and 
of compelling the discovery’ and produc- 
tion of documents and material obiecis 
and for such other purposes as may be 
prescribed; and the Claims Tribunal shall 
be deemed to be a civil court for all the 
purposes of Section 195, end Chater 

XXXV, Cri, P. C. 1898. 


9. Rule 13 of the Madras Motor 
Vehicles Claims Tribunal Rules, 1961, 
says that the Claims Tribunal shall, as 
the examination of witnesses proceeds, 


Be ees 
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make a brief memorandum of the sub- 
stance of the evidence of each witness 
amd that the medical evidence shall be 
taken down as nearly as may be word 
for word. Rule 15 says that, after con- 
sidering any written statement, the evi- 
dence of witness examined and the result 
of any local inspection, the Tribunal shall 
proceed to frame amd record the points 
for decision. Rule 18 runs thus:— 

“The following provisions of the First 
Schedule to the C. P, Code, 1908, shall, so- 
far as may be, apply to proceedings be- 
fore the Claims Tribunal, namely, Order 
V, Rules 9 to 13 and 15 to 30, Order IX, 
Order XIII, Rules 3 to 10; Order XVI, 
Rules 1, 2, 21; Order XVII and Order 
XXIII, Rules 1 to 3.” 


The relevant portion of the decision of 
oo J. (as he then was) runs 
us: — 


“The only point in ‘this petition is 
whether the Motor Accidents Claims Tri- 
bunal possesses the power to appoint a 
commission for recording evidence of a 
witness in Bombay. The Tribunal held 
that it had the power in view of Section 
110-C (2) of the Motor Vehicles Act. In 
my view, the Tribunal was right. No 
doubt, Rule 18 of the Madras Motor Vehi- 
cles Claims Tribunal Rules, 1961, does not 
mention Order 26 of the C.P. C. Even so, 
sub-section (2) of Section 110-C is suffici- 
ently wide to include the power. It speaks 
of the power of a civil court for the pur- 
Pose of taking evidence on oath and of 
enforcing the attendance of witnesses. 
The substance of this power is that, for 
the purpose of disposing of a claim be- 
fore it, the Triburial will have all the 
powers related to taking of evidence on 
oath and-of enforcing attendance of wit- 
nesses, including the power to have evi- 
dence recorded on commission.” 


In differing from the above decision, Kai- 
lasam J. starts by pointing out that Rule 
18 which mentions the provisions of the 
Civil Procedure Code does not include 
Order XXVI which relates to the issue of 
a commission by civil courts. He there- 
fore says that the power, if any, will have 
to be looked for in Section 110-C of the 
Motor Vehicles Act. But, according to 
him, Section 110-C (2) does not specifical- 
ly include the power. to issue a commis- 
sion for the recording of evidence. He, 
however, observes that in this particular 
case it was absolutely essential that a 
commission should issue, because, other- 
wise, there would be unnecessary expens- 
es to the parties and the time of the doc- 
tors also would be taken up unnecessarily. 
Under .the circumstances, he suggested 
that the Government might frame rules 
enabling the Tribunal to issue a commis- 
sion. Since he differed from Veeraswami 
J. he has referred the matter to a Bench. 
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10. With respect, we think that 
Veeraswami J, (as he then was) is right. 
Our main reason is that Section 110-C (2) 
of the Act which has invested the Tribu- 


nal with all the powers of a civil court. 


for the purpose of enforcing the attend- 
ance of witnesses, will include within it 
the lesser power of having the evidence 
of witnesses recorded on commission. It 
is obviously to the advantage of a wit- 
ness to have his evidence recorded at his 
Jown place instead of his being obliged to 
travel all the way to the place of the sit- 
ting of the Tribunal, particularly in a 
case where the witness lives far away viz.. 
250 miles away, as in this case, and some- 
times even further away. The power to 
enforce the attendance of witnesses is ob- 
viously a larger power than the power to 
have their evidence recorded on commis- 
sion, because if a witness is forced to at- 
tend the court, to that extent his liberty 
and convenience are interfered with, 
whereas, if he is examined on commis- 
sion, he can remain at his place without 
his regular work being interfered. with. 
The lesser power of having the evidence 
of a witness taken on commission must 
therefore be held to be included within 
the larger power of enforcing the attend- 
ance of a witness, If we were to deny the 
Tribunal the lesser power, it would mean 
that the Tribunal is obliged to enforce the 
attendance even though it is prepared to 
have the evidence of the witness taken 
om commission which will be more incon- 
venient to the witness. : 
1i. It will be seen that we have 
reached the above result on å considera- 
tion of the terms of Section 110-C_.(2) of 
the Act, alone, and it is not necessary to 
invoke the provisions of Rule 18. of the 
Madras Motor Accidents Claims Tribunal 
Rules, 1961. But, if necessary, support 
may be derived also from Rule 18, be- 
cause it has made the provisions of Order 
XVI, Rules 1 and 2, C.P.C. applicable. 
Order XVI, Rule 1 says that at any time 
after the suit is instituted the parties may 
obtain on application to the court sum- 
monses to persons whose attendance is 
required either to give evidence or to pro- 
duce documents. This power, on - the 
reasoning indicated above, would include 
the lesser power to have the evidence of 
witnesses recorded on commission. 


12. So far, we have proceeded on 
“tthe footing that it will be open to the 
Tribunal to enforce the attendance of a 
witness, wherever he is, and on that foot- 
ing the power to have the evidence of a 
witness recorded on commission is a 
lesser power which is contained in the 
larger power. There is, however, one possi- 
ble comtingency which has to be consi- 
dered, viz., whether the power to exa- 
mine a witness on commission will have 
to be implied if the express power of 
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enforcing the attendance of a witness 
given under Section 110-C of the Act 
fails, To explain what we mean, it is ne- 
cessary to refer to Order XVI, Rule 19, 
which says— > 

“No one shall be ordered to attend 
in person to give evidence unless he re~ 
sides— 

(a) within the local limits of the 
court’s ordinary original jurisdiction, or 
(b) within such limits but at a place...... 
less than 200 miles distance from tha 
court-house.” 

One possible view is that the limitation 
contained in Order XVI, Rule 19 also 
must be read into the provisions of Sec- 
tion 110-C (2) of the Act. Another possi- 
ble view is that Section 110-C (2) of the 
Act (or even Rule 18) does not specifically 
refer to Order XVI, Rule 19 and there~ 
fore the limitation of Order XVI, Rule 19 
will not apply at all to the Tribunal. In 
support of the view that the limitation of 
Order XVI, Rule 19 will have to be im- 
ported into Section 110-C (2) of the Act, 
it may be urged that the Tribunal is given 
all the powers of a civil court for the 
purpose of enforcing the attendance of 
witnesses, that the powers of a civil court 
will have to be looked for in Order XVI, 
C.P.C., that that contains a limitation in 
Rule 19, and that therefore that limita- 
tion also will apply to the Tribunal. If 
this is the correct view of the matter, it 
would mean that the Tribunal cannot 
enforce the attendance of a witness re- 
siding outside the local limits of the 
jurisdiction of the Tribunal and beyond 
a distance of 200 miles. In such a‘case 
we think that the power to have the evi- 
dence of such a witness recorded on com- 
mission is necessarily implied, for other- 
wise it would mean that the Tribunal can 
neither enforce the attendance of the 
witnesses nor have their evidence record- 
ed on commission; that is to say, their 
evidence will not at all be available to 
the Tribunal and injustice might result 


‘to the claimant. Surely we must avoid a 


construction which would result in such 
injustice. 

13. The doctrine of implied power 
is mothing new. It is expressed in Max- 
well on Interpretation of Statutes in 
Chapter XII, Section 2 under the heading 
‘Implied Powers and Obligations’ (page 
350 of the 11th Edn.) thus— 


“Where an Act confers a jurisdiction, 
it impliedly also grants the power of do- 
ing all such acts or employing such means 
as are essentially necessary to its exe- 
cution”. : : 

Their Lordships of the Supreme Court 
have quoted this very principle from- 
Maxwell and applied it in Centrai Bank 
of India v. Rajagopalan, (1964) 3 SCR 
140 = (AIR 1964 SC 743). That was a case 


1974 


where some workers made an applicetion 
to the Labour Court under Section 33-C 
(2) of the Industrial Disputes Act. Ii is 
necessary to quote Section 33-C:— 

"J, Where any money is due te 4 
workman from an employer unde? a 
settlement or an award or under the 2ro- 
visions of Chapter V-A, the workman 
may without prejudice to any other mode 
of recovery make an application to the 
appropriate Government for the recovery 
of the money due to him, amd if the ap- 
propriate Government is satisfied that 
any money is so due, it shall issue a certi- 
ficate for that amount to the Collector 
who shall proceed to recover the same 


in the same manner as n arrear of “and 


revenue. l 

2. Where any workman is entitled to 
receive from the employer any benefit 
which is capable of being computed in 
terms of money, the amount at waich 
such benefit should be computed -may. 
subject to any rules that may be made 
under this Act be determined by euch 
Labour Court as may be specified im this 
behalf by the appropriaie Government, 
and the amount so determined may be 
recovered as provided for in sub-sec, (1). 


3. For the purpose of computing the 
money value of a benefit the Latour 
Court may, if it so thinks. fit, appoin: a 
Commissioner who shall, after taking 
such evidence as may be mecessary, sub- 
mit a report to the Labour Court and the 
Labour Court shall determine the amcunt 
after considering the report of the Com- 
missioner and other circumstances of the 
case,” 


The claim of the workman was disputed 
by the management and they took a pre- 
liminary objection that Section 33-C (2) 
would only apply to a case where a werk- 
man is admittedly entitled to the benefit 
which he claims and approaches the 
Labour Court merely for quantification of 
the benefit. This contention was repelled 
by their Lordships who held that, even 
though the claim was disputed, the Lab- 
our Court had jurisdiction to decide the 
claim. They observed— 

“The ‘appellant’s construction weuld 
necessarily introduce the addition of ad- 
mittedly or admitted to be’ in that cleuse 
and that clearly is not permissible. Be- 
sides, it seems to us that, if the apel- 
lant’s construction is accepted, ıt wculd 
necessarily mean that it would be at the 
option of the employer tc avail himself 
of the remedy provided by sub-secvion 
(2) because he has merely to raise an ob- 
jection on the ground that the right claim- 
ed by the workman is not admitted to 
oust the jurisdiction of the Labour Ccurt 
to entertain the workman’s applicat on, 
The claim under Section 33-C (2) cleerly 
postulates that the determination of the 
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question about computing the benefit in 
terms of money may, in some cases, have 
to be preceded by an enquiry into the ex- 


_istence of the right and such an enquiry 


must be held to be incidental to the main 
determination which has been assigned 
to the Labour Court by sub-section (2). 
As Maxwell has observed, ‘where an Act 
confers a jurisdiction it impliedly also 
grants the power of doing all such acts 
or employing such means as are essenti- 
ally necessary to its execution.’ We must 
accordingly hold that Section 33-C (2) 
takes within its purview cases of work- 


‘men who claimed that the benefit to 


which they are entitled should be com- 
puted in terms of money even though the 
right to the benefit on which their claim 
is based is disputed by their employers. 
Incidentally it may be relevant to add 
that it would be somewhat odd that 
under sub-section (3) the Labour Court 
should have been authorised to delegate 
the work of computing the money value 
of the benefit to the Commissioner if the 
determination of the said: question was 
the only task assigned to the Labour 
Court under sub-section (2), On the other 
hand, sub-section (3) becomes intelligible 
if it is held that what can he assigned to 
the Commissioner includes cnly a part of 
the assignment of the Labour Court 
under sub-section (2).” 


14, The doctrine of implied power 
was also recognised by a Bench of the 
Bombay High Court in Zackaria Suleman 
v. Collector of Yeotmal, AIR 1963 Bom 
233. There the owner of a house filed a 
petition for eviction of the tenant under 
the provisions of the Central Provinces 
and Berar Letting of Houses and Rent 
Control Order. He was absent on a parti- 
cular day of hearing. His application was 
dismissed for default. On his application 
it was restored. The tenant filed an ap- 
peal to the Collector. The Collector held 
that the Rent Controller could not have 
dismissed the case for detault because 
there was no spec fic provision therefor, 
nor could he have restored the petition. 
because there was no specific provision 
therefor in the Rent Control Order, There 
were two cases. It was against the said 
order that the revision petitions were fil- 
ed to the Bombay High Court. The learn- 
ed Judges agreed with the Collector that 
there was mo inherent power in the Rent 
Controller to dismiss the application for 
default or to restore it, but they proceed- 
ed to observe that the Reni Controller 
had implied power to dismiss the appli- 
cation for default and to restore it, be- 
cause the Rent Controller was given the 
power to decide the application and for 
the necessary discharge of that duty he- 
must have the power to dismiss the appli- 
cation: for default and equally the power 
to restore. it. Tho learned Judges quoted 
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wiih approval the following passage from 
Craise on Statute Law (page 105 of bth 
Edn. and page 111 of Tth Edun.)- 


“if a statute is passed for the pur- 
pose of enzebling something to be done, 
but omits to mention in terms some de- 
tatis which is of great importance (if not 
actually essential) to the proper and 
effectual performance of the work which 
the statute has in contemplation, the 
courts are at liberty to infer that the 
statute by implication empowers that de- 
tail to be carried out”. 


We may usefully continue the quotation 
from Craies which is as follows— 


“Thus in Cookson v. Lee, (1853) 23 
LJ Chk 473, a private Act vested certain 
lands in trustees for the purpose of 
enabling them to sell the lands for build- 
ing purposes, but the Act contained no 
express power to expend any portion of 
the purchase moneys in setting out the 
roads or in making roads. In these cir- 
cumstances the court held that, having 
regard to the object of the Act, namely, 
the sale of the property as building land 
— such power ought to be implied. ‘In 
point of fact’ said the court ‘the Act of 
Parliament did not contain that which 
Acts of Parliament of a similar nature 
generally do contain, namely, power to 
apply a portion of the purchase money 
in the making of roads amd giving faci- 
lities for putting the property in a state 
in which it is capabie of being soid and 
immediately used for building purposes. 
It did mot do that expressly...... av we 
must take it (the Act) as we find it and 
ome very natural question is — whether, 
if it does not in terms do so, it does not 
do it by implication — whether we must 
not infer from the powers given, the Le- 
gislature considered that they had given 
the power which is contended for, or 
whether directing something to be done, 
they must mot be corsidered by necessary 
implication to have empowered that to be 
dene which was mecessary in order to ac- 
complish the ultimate object.” 


15. For a clearer understanding of 
the passage, we may briefly refer to the 
facts in (1853; 23 LJ Ch 473. Certain 
estates near the town of Leeds has been 
settled on one for lfe with the remain- 
der to an infant, two years old. It was 
felt convenient for everybody concerned 
that the estates should be parcelled out 
and sold for building purposes. Accord- 
ingly a private Act of Parliament was 
passed im 1937. The Act, however, did not 
provide for any expenditure to be laid 
out on the making of roads, though that 
. Was essential for breaking up the estates 
and sellng ther as plots for building 
purposes. The plaintiffs sold some of the 
plots io some persons bearing the sur- 
name of Lee. They in turn sold the plots 


A.L R. 


at a profit. Messrs, Lee were really the 
solicitors of the plaintiffs. The plaintiffs 
sued to have the sales set aside and to 
have the profits made by Lee restored to 
them. On the principle that a solicitor 
could not purchase his client’s property, 
the sales were set aside. But M/s. Lee 
claimed reimbursement of the amount 
spent on the laying of roads and it was 
in that connection that the court held that 
it was necessary to imply the power of 
expenditure on roads in the Act of Par- 
liament to effectuate the purpose of the 
Act, and they granted M/s. Lee the right 
of reimbursement of the moneys spent 
on roads, The Lord Chancellor observed— 


ENAA The Legislature must have 
intended that it should be competent to 
the trustees to do that, without doing 
which it was impossible for them to 
effect the sale for the purposes and in 
the manner and with the object which 
this Act of Parliament pointed out......... 
it must be understood that the Legisla- 
ture meant in some way or other that the 
trustees should have the power of doing 
that which was necessary, namely, mak- 
ing roads and dividing the land in the 
reasonable mode in which it was neces- 
sary to be divided, in order that it might 
be sold.” 


16. In 36 Halsbury 436 (Simonds 
Edn.) the principle of implied power is 
thus stated— i 

“Powers conferred by an enabling 

statute include not only such as are ex- 
pressly granted, but also, by implication, 
all powers which are reasonably meces- 
sary for the accomplishment of the ob- 
ject intended to be secured.” 
Cookson v. Lee, 23 LJ Ch 473 is one of 
the cases cited as authorities. Other cases 
are also cited, but we shall refer only to 
two of them: Oath Before Justices case, 
(1611) 12 Coke’s Rep 130 = (77 ER 1405), 
and Bane v. Mathuen, (1824) 2 Bing 63. 
In Oath Before Justices, 77 ER 1405, 
what was decided is thus correctly stated 
in the head note:— 

“When the statute gave power to 
justices of peace to require any person or 
persons and to take the oath, the law im- 
plicits gave them power to make a war- 
tant to have the body before them, for 
quando lex aliquid alicui concedit, con- 
ceditur et id sine quo res ipsa non potest 
ores So, where a statute gives a justice 
jurisdiction over an offence, it impliedly 
gives him power to apprehend any person 
charged with such offence”, 


Here the Tribunal is authorised to admin- 
ister oath to witnesses. That itself implies 
the power to enforce their attendance. 
That power has expressly been given and 
would include within it and imply the 
power to have them examined on com- 
mission. 


1974 


In (1824) 2 Bing 63 the same princi- 
ple is thus stated: 

“It is clear that when an Act of Par- 
liament gives a justice jurisdiction over 
an offence, it impliedly gives him a rower 
to make out a warrant end bring before 
him amy person charged with such 
offence.” y 
This decision is, of course, useful on-y by 
way of analogy. 

è To sum up, the power te en- 
force the attendance of witnesses inc:udes 
within it the lesser power to have the 
witnesses examined on commission In 
one contingency the power to enforce the 
attendance of witnesses may not be avail- 
able where the witness resides more than 
200 miles away from the place of the sit- 
ting of the Tribunal, if Order XVI, Rule 


19, C. P. Code is held to apply. In that- 


case the power to have the witness exa- 
mined on commission is implied. 

18. We therefore allow the revi- 
sion petition and direct the Tribunal to 
issue a commission for the examination 
of the witnesses. The commission can be 
issued following the provisions of Order 
XXVI, C. P. Code. If reed be even an 
advocate Commissioner can be appotnted. 
It is left entirely to the Tribunal. The 
parties will bear their costs before us. 

Petition allowed. 


AIR 1974 MADRAS 369 (V 61 C 196) ' 
KAILASAM AND MAHARAJAN, JJ. 


Padmanabhan Nair and another. Ap- 
pellants v, Chinnan Nadar and o-hers, 
Respondents. 


L. P. Appeal No. 63 of 1971, D/- 2-4- 
1974, against order of Ganesan, J, 

A. A. A. O. No. 34 of 1968, D/- 23-4-71. 

Index Note:— (A) Travancore-Cochin 
Holdings (Stay of Execution Proceecings) 
Act (8 of 1950), S. 4 proviso, Cl. (a) — 
Words, ‘intentional’ and ‘wilful qualify 
‘acts of waste’ and not ‘failure to pay 
rent’ — Failure to pay rent disertitles 
tenant to protection under Act. 

Brief Note:— (A) Once it is establish- 
ed that subsequent to the commencement 
of the Act the tenants have failed tc pay 
the rent of the holding, tne decree grant- 
ed before the commencement of the Act 
directing eviction of the temants will have 
to be executed straightway, regardless of 
the question whether the failure to pay 
the rent was wilful or intentional. The 
words, ‘intentional’ and ‘wilful’ used in 
clause (a) of the proviso qualify only to 
acts of waste and not failure to paw the 
rent. Civil Appeal No. 469 of 1965, dated 
9-1-1968 (SC), Followed; A. A. A. Q. No. 


34 of 1968, dated 23-4-1971 (Mad.). Re- 
versed. (Paras 2, 3, 4) 
HR/HR/D247/74/SGK. 
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Cases Referred: Chronological Paras 
Civil Appeal No. 469 of 1965, D/- 9-1- 
1968 (SC) 2 
AIR 1952 Trav-Co 333 = 1952 Ker LT 
224 (FB) 2 
T. R. Ramchandran and T. R. Raja- 
gopalan, for Appellant; K. Sarvabhusa- 
nam and T. R. Mani, for Respondents. 

MAHARAJAN, J.:—- This appeal is 
directed against the judgment of Gane- 
san, J. under the following circum- wances. 
In O. S. No. 176 of 1111 on the file of the 
court of the Additional District Munsif 
Kuzhithurai, the first plaintiff obtained a 
decree for eviction against the respon- 
dents, their tenants. This decree was 
granted on 7th Dhanu 1124 (21-12-1948). 
As per the decree, the landlord (plain- 
tiff) was liable to pay the tenants 280 fs. 
1 ch. and 2 ca, on account of the value of 
improvements effected by shem and the 
tenants were liable to pay the landlord 
michavaram or rent at the rate of 190 fs, 
per annum upto the date of recovery of 
possession or three years from the date of 
the decree, whichever was earlier, Three 
years later, the first plaintiff filed E. P. 
110 of 1951 after depositing into court 
280 fs. 0 ch amd 2 ca. In this execution 
petition he prayed for recovery of pos- 
session of the property and also for re- 
covery of the michavaram due by the 
tenants for three years from the date of 
the decree at the rate of 190 fs. per an- 
num, The tenants failed to pay the mi- 
chavaram due by them. E. P. 110 of 1951 
was pending for sometime. 

Due to an injunction granted in an- 
other suit the plaintiffs could not obtain 
delivery in E, P. 110 of 1951. Consequent- 
ly the petition was dismissed. The decree 
holder died and plaintiffs 2 and 3 were 
impleaded on 19-8-1960. The resourceful 
tenants denied that plaintiffs 2 and 3 
were the sons of the decree-holder 
a finding was given by the court that 
they were the sons. This was done in 
E. P. 831 of 1959. Subsequently, on 12-2- 
1963, the tenants filed E. A. 141 of 1963 
in which they claimed that the value of 
improvememts decreed in their favour on 
21-12-1948 should be refixed and that a 
Commissioner should be appointed in that 
behalf. This was' opposed by the plaintiffs 
and it was held by the court that it was 
not open to the tenants to re-agitate the 
quantum of improvements which had 
been already fixed. Then the tenants filed 
E. A. 1135 of 1962 on 15-11-1962 in which 
they prayed for two months’ time for 
payment of the rent arrears of 570 fs. 
due by them. They also contended that 
they were not liable to be evicted from 
the property because they were protected 
by the provisions of the Travancore-Co- 
chin Act VIII of 1950. Then the landlords 
filed a petition in which they said that 
the tenants were not entitled to the pro- 
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tection of the Act and that even assum- 
ing that the Act was applicable to them, 
they were disentitled to the benefits of 
the Act because they had committed acts 
of waste. A Commissioner was appointed 
and accepting the report of the Commis- 
sioner, the court held that acts of waste 
had been committed by the tenants and 
consequently directed eviction, 

In appeal, the appellate court set 
aside the order of eviction on the ground 
that no wilful act of waste had been com- 
mitted. The appellate court also found 
that the tenants having deposited the 
arrears of rent due by them, though be- 
latedly, had mot forfeited the benefits 
under the Act, Against this the landlords 
preferred an appeal to this court and the 
learned Judge dismissed the appeal 
without costs. It is against this judgment 


that the present Letters Patent appeal 
has been filed. 
2. Under Sec, 4 of the Holdings 


(Stay of Execution Proceedings) Act, 
1950, Travamcore-Cochin Act VIII of 1950, 
notwithstanding any law to the contrary 
proceedings in execution of a decree in 
a suit for recovery’ of possession of a 
holding shall, so far as they relate to tha 
delivery of possession of the holding, be 
stayed. Admittedly, the property in ques- 
tion is a holding within the meaming of 
Sec. 2 of the Act. There is a proviso to 
Section 4 which runs as follows— 


“Provided that nothing contained in 

this section shall preclude the court— 
(a) from ordering the delivery of posses- 
sion of the holding to the decree-holder 
if the court is satisfied either that the 
lessee has committed intentional and wil- 
ful acts of waste or that he has failed to 
pay the rent for the holding which has 
accrued due after the commencement of 
this Act; or (b) from granting any other 
appropriate relief to which the decree- 
holder may be entitled.” 
In Civil App. No, 469 of 1965 (SC) (Puliah 
Nadar v. Harihara Iyer) the Supreme 
Court has authoritatively construed Sec- 
tion 4 of this Act. The relevant observa- 
tions of the Supreme Court read as fol- 
lows— 

“The only other point. argued on be- 
half of the appellant was that, in any 
case, under the Travancore Act 8 of 1950, 
the execution court had the discretion 
not to grant the prayer for dispossession 
of the appellant even if’ there had been 
default in payment of pattom in accord- 
ance with the decree. Section 4 of the Act 
directs stay of execution of decrees for 
eviction, and the proviso to that section 
lays down that nothing im this section 
shall preclude the court from ordering 
the delivery of possession of the holding 
to the decree-holder, if the court is satis- 
fied either that the lessee has committed 


ALR. 


intentional or wilful acts of waste or that 


he has failed to pay the rent of the hold- 
ing which has accrued due after the com- 
mencement of the Act. It was urged that 
this proviso only gives a power to the 
execution court to deliver possession and 
does not contain any mandate that, if 
there is any failure to pay arrears of pat- 
tom, the execution court must direct de- 
livery of possession, Reliance was placed 
on the decision of the Travancore High 
Court in Sanku Krishnan v. Hari Prabhu 
Govinda Prabhu and others, AIR 1953 
Trav-Co 333 to urge in this case it was 
open to the execution court to exercise 
its jurisdiction judicially and to refuse 
the prayer for delivery of possession on ` 
the ground that the appellant had been 
bona fide’ seeking reduction of pattom 


‘payable for Kumbhom 1956-57 from the 


execution court. There are two reasons 
why this submission cannot be accepted. 
The first is that, once the bar for execu- 
tion of the decree by delivery of posses- 
sion enforced by the principal clause of 
Section 4 of the Travancore Act 8 of 1950 
was removed because of the applicability 
of the proviso, the execution court had 
the duty to give full effect to the decree, 
execution of which was sought from it by 
the respondent. The decree had given an 
absolute right to the respondent to dis- 
possess the appellant on failure to pay 
the future pattom by the end of Kanni 
and Kumbhom each year and once the 
appellant committed a default, the: res- 
pondent was entitled to dispossess him. 
There was, therefore, no reason why the 
court could refuse to order delivery of 
possession”, É 


It is, therefore, clear from the observa- 
tions of their Lordships that the moment 
it is established that subsequent to. the 
commencement of the Act the tenants 
have failed to pay the rent of the hold- 
ing, the decree granted before commence- 
ment of the Act directing eviction of the 
tenants will have to be executed straight- 
way, regardless of the question whether 
the failure to pay the rent was wilful or 
intentional. The words ‘intentional’ and 
‘wilful’ used im clause (a) of the proviso 
qualify only to acts of waste and not 
failure to pay the rent. 


3. Now we shall consider whether 
in this case the tenants, against whom a- 
decree for eviction was granted on 21-12- 
1948, committed default in payment of 
rent subsequent to the commencement of 
the Act. Travancore Cochin Act VIII of 
1950 came into force on 21-5-1950, that is 
to say, about two years after the grant 
of the decree for eviction against the ten- 
ants, According to the decree, the tenants 
were liable to pay michavaram or rent 
at the rate of 190 fs. per annum for a 
period of three years subsequent to 21-12- 
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1948, the date of decree. The tenants did 
mot pay the arrears of rent for the three 


years subsequent to the decree and for 
over one year subsequent to the Act, with 
the result the decree~holder had to file 
E. P. 110 of 1951 for recovery thereof. 
Even during the pendenzy of that execu- 
tion petition the tenants failed to pay the 
arrears of rent. In E. P. 1135 of 1962 the 
tenants filed an application praying for 
two months time for payment of the 
arrears of rent due by them. At the time 
this application was filed, two years had 
elapsed since the commercement of the 
Act amd the tenants ectually deposited 
Rs. 481-38, the arrears due, only on 8-1- 
1963. It is remarkable that they failed 
to pay the arrears till 1963. Even if the 
Act required a wilful and imtent.onal 
failure to pay the rent arrears as a con- 
dition precedent to the court derying 
them the protection of the Act, that con- 
dition would be fully satisfied in this 
case, We, therefore, hold that the tenants 
have failed to pay the rent accruing due 
after the commencement of the Act and 
have thereby disentitled themselves to 
protection under the Act. The Cour- has 
no option but to direct execution o= the 
decree which had been granted for avic- 
tion even prior to the commencement of 
the Act. The learned Judge failed to con- 
sider this aspect of the matter, though 
this question had been raised by the land- 
lords even im the executing court and the 
first appellate court. The executing zourt 
failed to deal with this question because, 
upon the ground of wilful act of waste, 
it decided against the tenants and direct- 
ed eviction. As for the first appellate 
court, it proceeded on the erroneous basis 
. that unless the tenants committed inten- 
tional or wilful default in the payment 
of rent, they would be entitled tc the 
protection under the Act. That is a view 
which is clearly contrary to the law as 
expounded by the Supreme Court. As we 
hold that the tenants are not entitled to 
the benefits of the Act because they have 
committed default in the payment of rent 
falling due subsequent to the commence~ 
ment of the Act, we think it unmecessary 
to consider the question whether -here 
has been any intentional or wilful act of 
waste on the part of the tenants. 


4, In the result, we allow the ap- 
peal and direct eviction of the tenants 
forthwith. The executing court will. on 
payment of batta, if it has not been paid, 
direct delivery forthwith, No orde? as 
to costs. i 


Appeal allcwed. 
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KAILASAM AND N. S. RAMA- 
f SWAMI, JJ. : 
Khader Khan Sahib, Appellant v, 
Doraiswami Chettiar, Respondent, 


L. P. App. No. 75 of 1969, D/~ 3-12- 
1973, against decree of Alagiriswamy. J., 
in S. A. No, 1869 of 1964, D/- 5-12-1968, 

Index Note:—(A) Contract Act (1872), 
S. 70 — Liability to make compensation 
under — Necessary conditions — Facts 
Satisfying conditions. 


Brief Note:— (A) For invoking S. 70, 
the necessary conditions are that: (i) a 
person should lawfully do something for 
another person or deliver something to 
him; (ii) in doing so, he must not act 
gratuitously and (iii) the person for whom 
it is done must enjoy the benefit thereof. 
z (Para 4) 
R had mortgaged her property to A. 
P, an ordinary creditor of R had obtain- 
ed a money decree and in a Court sale in 
execution of that decree D1 had purchas- 
ed it subject to A’s mortgage, When A 
brought a suit on his mortgage he im- 
pleaded D1 as a purchaser of equity of 
redemption and D2 to D4 as R’s children. 
By that time, R’s appeal against P’s de- 
cree was allowed and auction sale was 
set aside, P then filed a second appeal 
which was allowed. D1 was ex parte in 
A’s mortgage suit and it was decreed. In 
execution of that mortgage decree K, 
with whom the property was mortgaged 
by R’s children D2 to D4, paid the sum 
and avoided the Court sale. K then filed 
a suit on his mortgage impleading D1. 


Held that K was entitled to be com- 
pemsated by D1 under Section 70 because 
the payment made by him to avoid the 
court sale went to discharge A’s mort- 
gage decree to the benefit of D1 who was 
then able to enjoy the property free of 
encumbrance, There was no finding that 
payment made by K was gratuitous or 
that it was not ‘lawful’ within the mean- 
ing of S. 70. Nor could it be said that 
because K did mot personally discharge 
the mortgage decree but he had done it 
only through defendants 2 to 4, Section 
70 was not applicable. Further, it was not 


necessary that D1 should have accepted 


the benefit voluntarily, because but for 
K’s act, the property itself would not 


. have existed as it would have been sold 


in court auction in pursuance of the mort- 
gage decree obtained by A. S. A. No. 1869 
of 1964 decided on 5-12-1958 (Mad.), Re- 
versed; AIR 1936 Mad 752, Applied; AIR 
1962 SC 779, Explained. (Paras 5, 6, 7, 9) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1218 = (1968) 3 SCR 214, 

Mulamchand v. State 4 


FR/GR/C924/74/HGP 
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AIR 1962 SC 779 = (1962) 1 SCR (Supp) 
876, State of West Bengal v. B. K. Mon- 
dal 8, 9 

AIR 1936 Mad 752 = 44 Mad LW 214, 
Changalraya Reddi v. Udai Kovour 9 

AIR 1928 Mad 317 = 1928 Mad WN 41, 
Muthayya Chetti v. Narayana Chetti 8 

AIR 1915 Mad 428 = 25 Ind Cas 783, 
Raja of Pittapur v. Secretary of 
State 9 


N. S. RAMASWAMI, J. :— The plain- 
tiff in the suit is the appellant before us. 
The question that arises in this Letters 
Patent Appeal is whether the plaintiff is 
entitled to be compensated by the first 
defendant under Section 70 of the Con- 
tract Act. The suit property originally 
belonged to one Rahmat Bee. She had 
mortgaged the same to one Abdul Azeez 
under the deed dated 5-7-1946. One Peru- 
mal Udayar, a simple money creditor of 
Rahamat Bee as well as her husband ob- 
tained a decree in O. S. No. 520 of 1952 
on the file of the court of the District 
Munsif, Namakkal and brought the suit 
property to sale subject to the abovesaid 
mortgage in favour of Abdul Azeez. In 
the court auction sale held the first de- 
fendant in the present suit, out of which 
this Letters Patent Appeal arises, pur- 
chased the property subject to the mort- 
gage in favour of Abdul Azeez dated 5-7- 
1946. The said Abdul Azeez brought a 
suit on his mortgage in O., S. No. 315 of 
1958 on the file of the Court of the Dis- 
trict Munsif, Namakkal, impleading the 
first defendant herein also as a party de- 
fendamt, he having purchased the equity 
.of redemption in the court sale in pur- 
suance of the money decree in O. S. 520 
of 1952. The defendants 2 to 4 in the pre- 
sent suit, are the children of Rahmat Bee, 
the original owner of the property and 
they as well as their father had also been 
impleaded as party defendants in the 
mortgage suit filed by Abdul Azeez. By 
the time the said mortgage suit was filed, 
an appeal by the iudgment-debtor in the 
money decree (O. S. No. 520 of 1952) had 
been allowed and the money decree in 
pursuance of which the first defendant 
had purchased the property in court auc- 
tiun, had been set aside. The plaintiff in 
the abovesaid money suit (O. S. No, 520 
of 1952) had filed a second appeal to this 
court in S. A. 605 of 1958 and that came 


to be allowed eventually on 4-2-1961. But . 


the position when the mortgage suit was 
Sled by Abdul Azeez was, that the de- 
cree in the money suit stood set aside. 
Though the first defendant herein had 
taken possession of the property in pur- 
svance of the court sale in execution of 
the abovesaid money decree. and he was 
vitaliy interested in redeeming the earlier 
mortgage in favour of Abdul Azeez, he 
remained ex parte in the mortgage suit 
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brought by the said Abdul Azeez. It 
would appear that the first defendant 
thought that by the money decree having 
been set aside, on appeal by the judg- 
ment-debtors in O. S. No, 520 of 1952, 
the court sale in his (first defendant’s) 
favour would become ineffective, i 


2. The mortgage suit by Abdul 
Azeez (O. S. No. 315 of 1958) was decreed 
on 30-9-1958. There was an execution 
proceeding in pursuance of the mortgage 
decree. The court sale, in pursuance of 
the abovesaid mortgage suit, was avoided 
by the plaintiff herein (appellant before 
us) advancing a sum of Rs, 3,000 on a 
mortgage of the same property executed 
by defendarits 2 to 4 herein. The conside- 
ration for the mortgage is Rs. 3,000 and 
the entire sum had gone in discharge of 
the mortgage of Abdul Azeez. 


3. In the present suit on the mort- 
gage for Rs. 3.000 executed by defen- 
dants 2 to 4 (Ex. A-1 dated 30-9-1959), 
the plaintiff impleaded the first defendant 
and claimed relief against him also in 
respect of the said sum of Rs. 3,000. The 
plaintiff relied on Section 69 as well as 
Section 70 of the Indian Contract Act in 
order to get relief against the first defen- 
dant. The trial court refused to accept the 
case of the plaintiff as against the first 
defendant and dismissed the suit as far 
as he was concerned, On appeal by the 
plaintiff, the first appellate court allowing 
the appeal, granted a decree in -favour 
of the plaint’ff as against the first defen- 
dant also, Against that. the first defendant 
filed S. A. No. 1869 of 1964 on the file of 
this court and Alagiriswami J. has allow- 
ed the second appeal holding that the 
plaintiff cannot get relief as against the 
first defendant either by virtue of Sec- 
tion 69 or by virtue of Section 70 of the 
Indian Contract Act. - 


4, In the present appeal, under the 
Letters Patent, filed by the plaintiff, the 
contention of Mr. M. Srinivasan, learned 
counsel on his behalf is that Section 70 
of the Contract Act is applicable to the 
facts of this case and the plaintiff is en- 
titled to a decree as against the first de- 
fendant. Section 70 of the Contract Act 
is in the following terms— 


“Where a person lawfully does any- 
thing for another person, or delivers any- 
thing to him, not intend'ng to do sc gra- 
tuitously, and such other person enjoys 
the benefit thereof the latter is bound to 
make compensation to the former in res- 
pect of or to restore, the thing so done 
or delivered.” 


As pointed out by the Supreme Court in 
Mulamchamd v. Stat2 of Madhya Pradesh, 
AIR 1968 SC 1218 at p. 1222. for invok- 
ing Section 70 of the Indian Contract Act, 
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the first condition is that a person should 
lawfully do something for another person 
or delivér something to him; the second 
condition is that in doing the said thing 
or delivering the said thing he must not 
intend to act gratuitously and the third 
condition is that the person for whom 
something is done or to whom someth.ng 
is delivered must enjoy the benefit there- 
of. The question is whether in the pre- 
sent case, these conditions are satisfied, 
for, if they are satisfied, the first def2n- 
damt is liable to make compensation to 
the plaintiff. 


5. In the present case, what aas 
happened is that even though the equity 
of redemption had been sold away in the 
court auction held in pursuance of ithe 
decree in O. S. No. 520 of 1952 and che 
first defendamt herein as auction purcia- 
ser thereof had become the owner of the 
equity of redemption, Abcul Azeez, the 
mortgagee, in his suit on the mortgage 
impleaded not only the purchaser (the 
first defendant herein) but also the legal 
representatives of the original mortgagor 
and the mortgage decree was against all 
of them. Under the said mortgage decree, 
not only the first defendart herein (who 


was the sixth defendant im the mortgage. 


suit) but also defendants 2 to 4 herein 
who were also party defendants in the 
said mortgage suit became entitled to re- 
deem the mortgage. As already seen, by 
the time the mortgage suit was filed by 
Abdul Azeez, the money decree in O. S. 
No. 520 of 1952 had been set aside on 
appeal, and the parties seem to have pro- 
ceeded on the impressior that the ccurt 
auction sale in favour of the first defen- 
dant herein which was in pursuance of 
the money decree was of no avail. That 
is how the first defendant who was really 
interested in redeeming the property of 
the earlier mortgage in favour of Abdul 
Azeez (subject to which the court auction 
in his favour was held) remained ex perte 
in the mortgage suit and did notk’ng 
when execution was levied by Atdul 
Azeez in pursuance of the mortgage de- 
cree; and defendants 2 to 4 were trying 
to save the property from being sold in 
court auction. There is no dispute that 
the plaintiff herein (appellant before us) 
paid a sum of Rs, 3,000 which admittedly 
went in discharge of the mortgage -de- 
cree. But for such discharge of the mort- 
gage decree, the property was liable to 
be sold in court auction ard the first de- 
fendant herein would certainly have 
been damnified. Now as the mortgage de- 
cree has been discharged the first deten- 
dant is able to enjoy the property “ree 
of the encumbrance, It is to be noted that 
under the court sale in kis favour, he 
purchased the property only subjec: to 
the earlier mortgage in favour of Akdul 
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Azeez and further Abdul Azeez obtained 
a mortgage decree impleading not only 
the legal representatives of the original: 
mortgagor but also the first defendant 
herein. Undoubtedly, the first defendant’ 
who is entitled to the property as the 
court auction purchaser in pursuance of 
the decree in O. S. No. 520 of 1952 and 
who is in possession of the same, has been 
benefited by the payment of Rs. 3,000 by 
the plaintiff which went in discharge of 
the mortgage decree of Abdul Azeez, for, 
the first defendant gets the property free 
of the encumbrances even though it was 
he who was bound to discharge the same. 
It is in this background of facts, one has 
to see whether the conditions of Section 
70 of the Contract Act are satisfied or not. 


6. The learned Judge who heard 
the second appeal has given two reasons 
for holding that the plaintif is not en- 
titled to relief against the first defendant, 
One is that the plaintiff cannot be said to 
be a person interested in paying off the 
earlier mortgage and therefore he is not 
entitled to redeem. It is to be noted that 
for the purpose of invoking Section 70 of 
the Contract Act, the plaintiff need not 
have any interest in the payment of the 
mortgage amount. It is only under Sec- 
tion 69 of the Contract Act, the question 
of a person being interested in the pay- 
ment of the money which another is 
bound to pay arises. We have already ex- 


“tracted the conditions which should be 


satisfied for the application of Section 70 
of the Contract Act. There is nothing in 
Section 70 which warrants the conclusion 
that the plaintiff should be a person inte- 
mie in the payment if he is to get 
relief. 


; T The learned Judge has not 
given a finding against the plaintiff in 
respect of conditions 2 and 3, namely, 


that doing the thing should not be gra- 
tuitous and that the other person should 
enjoy the benefits thereof. In other words, 
the learned Judge has mot found that the 
payment of Rs. 3,000 by the plaintiff was 
unauthorised or gratuitous or that the 
first defendant has not enjoyed the bene- 
fit of the payment as contemplated under 
Section 70 of the Contract Act, Even in 
respect of the first of the conditions, 
namely, that a person should lawfully do 
something for another or deliver some- 
thing to him, the learned Judge has not 
found that what the plaintif did in this 
case is mot lawful within the meaning of 
S. 70. However, the learned Judge has 
taken the view that as the plaintiff did not 
directly pay off the mortgage decree but 
only paid the sum of Rs. 3,000, to defen- 
dants 2 to 4 which enabled the latter to 
discharge the mortgage decree he is not 
entitled to relief. It is true that the plain- 
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tiff obtained a mortgage deed from defen- 
dants 2 to 4 for the sum of Rs. 3,000 amd 
it was the latter (defendants 2 to 4) who 
actually paid off the earlier mortgage de- 
cree. But, can it be said that the plain- 
tiff did not do anything to the first de- 
fendant as contemplated under Section 70 
of the Contract Act? The recitals in the 
mortgage dated 30-9-1959 executed by 
defendants 2 to 4 in favour of the plain- 
tiff herein which is marked as Ex. A-1 in 
the case, gc to show that a sum of Rs. 400 
had been advanced by the plaintiff some- 
time prior to the execution of the mort- 
gage for the specific purpose of paying 
towards the mortgage decree and getting 
an adjournment of the impending court 
sale and that the balance namely Rs. 2,600 
was paid on the date of the mortgage 
specifically for discharging the mortgage 
decree. It is not in dispute that as a mat- 
ter of fact the said sum of Rs, 400 was 
paid in partial discharge of the mort- 
gage decree, and that the sale was ad- 
journed and that then the sum of Rupees 
9,500 was paid in full discharge of the 
mortgage decree. Even though the plain- 
tiff did not personally pay the amount 
for discharging the said mortgage decree, 
it is quite obvious he did discharge the 
decree through defendants 2 to 4. We are 
unable to agree with the view of the 
learned Judge that because the plaintiff 
did not personally discharge the mort- 
gage decree but he had done only through 
defendants 2 to 4, Section 70 of the Con- 
tract Act is not ‘applicable. 


8. Even though the learned Judge 
has not held that what the plaintiff did 
was not. lawful as contemplated under 
Section 70 of the Contract Act, the learn- 
ed counsel for the first defendant-respon- 
dent contends so. In Muthayya Chetti v. 
Narayana Chetti, AIR 1928 Mad 317 it 
has been held that the meaning of the 
word ‘lawfully’ in Section 70 is merely 
‘bona fide’. In State of West Bengal v. 
B. K. Mondal, AIR 1962 SC 779 = ((1962) 
1 SCR (Supp) 876 at p. 896), it has been 
pointed out that all that the word ‘law- 
fully’ in Section 70 would, in the context, 
indicate is that after something is deliver- 
ed or something is done by one person 
for another and that thing is accepted and 
enjoyed by the latter, a lawful relation- 
ship is born between the two which 
under the provisions of Section 70 gives 
rise to a claim for compensation. There- 
fore, in the present case, if the first de- 
fendant has accepted and enjoyed the 
benefit of the payment of Rs. 3,000 to- 
wards the discharge of the earlier mort- 
gage, what the plaintiff did would come 
within the term ‘lawfully’ under Section 
70. However, the learned counsel for the 
first defendant contends that it cannot be 
‘said that his client is a person who en- 
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joyed the benefit of the payment as con- 
templated under Section 70, because there 
is nothing to show that the first defen- 
dant voluntarily accepted the benefit. The 
learned counsel relies on the observa- 
tions of the Supreme Court in the above 
ease at p. 897 which are as follows— 


“There is mo doubt that the thing 
delivered or done must not be delivered 
or done fraudulently or dishonestly nor 
must it be delivered or done gratuitously. 
Section 70 is not intended to entertain 
claim for compensation made by persons 
who officiously interfere with the affairs 
of another or who impose on others ser- 
vices not desired by them. Section 70 
deals with a case where a person does a 
thing for another not intending to act 
gratuitously and the other enjoys it. It 
is thus clear that when a thing is deliver- 
ed or done by one person it must be open 
to the other person to reject it, Therefore 
the acceptance and enjoyment of the 
thing delivered or done which is the 
basis for the claim for compensation 
under Section 70 must be voluntary.” 


The learned counsel placed reliance on 
the last sentence in the above passage 
and contended that in the present case 
there was no option for the first defen- 
dant not to accept the benefit (of the 
payment of Rs, 3,000 in discharge of the 
mortgage decree) and therefore there is 
no voluntary acceptance of the benefit. 
We are, however, unable to agree with 
this contention. As pointed out by the 
Supreme Court, in the above case imme- 
diately after the passage quoted above, 
the requirement mentioned in the pas- 
sage affords a sufficient and effective safe- 
guard against spurious claims based on 
unauthorised acts. In that case, it was 
pointed out that if the act done by the 
respondents before the Supreme Court 
was unauthorised and spurious, the ap- 
pellant could have easily refused to ac- 
cept the said act and then the respon- 
dent would not have been able to make 
a claim for compensation. It was in that 
context the above quoted observation had 
been made, - 


9. In Changalraya Reddi v. Udai 
Kovour, AIR 1936 Mad 752. a Bench of 
this court had to consider the question 
whether under circumstances similar to 
the present case, there was voluntary ac- 
ceptance of the benefit. That was a case 
where the plaintiff owned certain rent- 
free villages situate in a zamindari, Some 
of the defendants in the suit owned other 
villages in the zamindari. For arrears of 
revenue all the villages were brought to 
sale by the Government. The olaintiff 
paid the money due to the Government 
and saved the villages from being sold. 
The plaintiff claimed reimbursements 
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from the owners of the other villeges 
under Section 70 of the Contract Act. 
One of the contentions was, as the plain- 
tiff in that suit was herself the owner of 
some of the villages, the payment made 
by her to the Government was for her 
own benefit and therefore, neither Sec- 
tion 69 nor Section 70 of the Contract Act. 
would be applicable. That contention was 
repelled but we are mot concerned with 
that aspect at the moment. The further 
contention in that case was that the de- 
fendants who owned some of the other 
villages had no option either to accep or 
reject the benefit of the plaintiffs paying 
the money to the Government and there- 
fore Section 70 has no application. In re- 
jecting this contention. at page 760, 
Varadachariar, J. observed— 


“Even if the questicn of option to 
accept the benefit of the Act be consi- 
dered material, defendant 2 has undoubt- 
edly accepted the benefit in this case, As 
pointed out by Sankaran Nair J. in Faja 
of Pittapur v. Secretary of State, 25 Ind 
Cas 783 at p. 789 = (AIR 1915 Mad =28) 
if a person uses property which but for 
another’s act would not have existed or 
had been available to him, he consciously 
accepted the benefit of the other’s act 
and must pay for it..,...... It is mot defen- 
dant 2’s case that he does not want the 
property at the cost of paying the plain- 
tiff the expensés incurred in saving it” 


This decision directly applies to the pre- 
sent case, for, here also, but for the plain- 
tiffs act, the property itself would not 
have existed as it would have been sold 
in court auction in pursuance of the 
mortgage decree obtained: by Atdul 
Azeez, We are of the opinion that the ob- 
servations in AIR 1962 SC 779 = ((1962) 
1 SCR (Supp) 876) relied on by the leern- 
ed counsel for the first defendant do not 
in any way run counter to the above 
passage. 


10. Therefore we hold that urder 
Section 70 of the Contract Act. the plain- 
tiff is entitled to proceed. against the ‘first 
defendant. 


11. The learned counsel for the 
plaintiff further contende that delen- 
dants 2 to 4 are persons interested in the 
payment as contemplated under Seccion 
69 of the Contract Act, inasmuch as the 
mortgage decree was against not cnly 
the first defendant but alsc against them, 
that by paying off the mortgage decree, 
they are entitled to get reimburserrent 
from the first defendant under Sectior 69 
and that the plaintiff having made al. of 
them parties in this suit, the court wculd 
be justified in passing a decree in favour 
of the plaintiff as against the first deten- 
dant also. It is contended that in this way, 
Section 69 of the Contract Act can also 
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ibe relied on by the plaintiff, However, as 
we hold that the plaintiff is entitled to a 
decree against the first defendant by vir- 
tue of Section 70 of the Contract Act, the 
further point argued by the learned 
out for the plaintiff need not be pur- 
sued. 

12. The result is the Letters Pa- 
tent Appeal is allowed and the decree of 
the first appellate court is restored. There 

ill be no order. as to costs. i 
: Appeal allowed, 
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K. R. Rajamanickam Chettiar and 
others, Appellants v: The Union of India, 
Respondent. 


Appeal No. 470 of 1967, D/- 12-9-1973, 
against decree of Sub-J., Thanjavur in 
O. S.. No. 79 of 1965. 


Index Note:—(A) Railways Act (1890), 
S. 73 (As amended in 1961) — Can rail- 
way administration escape its liability for 
loss, destruction, etc. by pointing out that 
such loss was the result of any one of the 
‘causes enumerated in the Section? No, it 
must further prove that it had also used 
reasonable foresight and care in the carri- 
age of goods. AIR 1972 Mad 454, Foll. 
(Para 2) 
Cases Referred: Chronological Paras 
AIR 1972 Mad 454 = 85 Mad LW 413, 
A. R. Ahmad and Co. v. Union of Tadig 


A. R. Ramanathan, for Appellants; P. 
S. Srisailam, for Respondent. 


ISMAIL, J.:— The plaintiffs in O.S, 
No. 79 of 1965 on the file of the court of 
the Subordinate Judge, Thanjavur are 
the appellants herein. The main facts are 
not in controversy. The appellants are 
merchants doing business in gingelly oil 
and oil seeds at Karunthattangudi, Than- 
javur Dt., and they used to purchase oil 
seeds from merchants in Vizayanagaram 
and oil seeds used to be sent by goods 
train by the vendors to the . appellants’ 
place of business, In the particular case, 
300 bags of til seeds were booked from 
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Subramaniam and Co., as per invoices, 
Exs. B-1 to B-3 dated 17-9-1964, The 
goods were consigned to self, but they 
were endorsed in favour of the three ap- 
pellants respectively. The said consign- 
ment of 300 bags was received after in- 
ordinate delay of one month and 28 days 
at Thanjavur after being subjected to 
transhipment en route. On the allegation 
that the goods were booked in good and 
perfect condition and the contents of 
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those bags were in sound condition and 
fit for human consumption, and also for 


commercial purposes, but om arrival at 
Thanjavur, the appellanti’ power agent 
who was there to take delivery suspected 
certain discrepancies and damages to the 
goods inside the concerned wagon and 
requested to give open delivery and ac- 
cordingly such open delivery was given 
on 15-11-1964 and out of 300 bags only 
61 bags were in good condition and an- 
other 19 bags were partly damaged and 
the contents were wet, discoloured and 
therefore they were assessed at 33-1/3 
value and the remaiming goods in other 
bags were heaped up in loose condition, 
badly damaged, wet, completely discolour- 
ed, charred, clotted and were emitting 
bad smell and therefore they were des- 
troyed, the suit was instituted for reco- 
very of damages as well as the freight 
charges with reference to the goods that 
were not delivered, Calculating the da- 
mage suffered by them at Rs,-23765.83 the 
suit was instituted for the recovery of the 
said amount with subsequent interest. 
The respondent herein filed a written 
statement putting forward several con- 
tentions and one such -contemtion was 
that the suit was bad for misjoinder since 
all the three appellants each one of whom 
was an indorsee of a different invoice had 
joined together im instituting the suit. On 
merits the defendants contended that as 
a carrier the defendant had carried the 
goods as a man of ordinary prudence 
would do and with necessary care and 
caution expected of a carrier. With refer- 
ence to what happened the defendants 
stated ‘Packed with six bags of husk on 
both sides of the water tight wagon the 
suit consignment has been carried from a 
day subsequent to rains in the place of 
start but in the course of travel on 20-9- 
1964, they were received intact at Waltair 
and handed over to the Southern Rail- 
way by the original carrier, viz., the South 
Eastern Railway from the starting place 
of Vizianagaram. At Waltair without 
touching the seals of the wagon the goods 
were continued in the wagon by the Sou- 
thern Railway to their next place of tran- 
shipment at Arkonam due to change of 
gauge. In between on 29-9-1964, at Guna- 
dala, this wagon load No. CR.61209 was 
detained along with other 42 wagons also, 
for reasons of heavy raims and floods in 
the area, The 43 wagons stabled in the 
first line of Gunadala station capsized be- 
cause of the same reason of unprecedent- 
ed floods corroding the ground under the 
rails, After the capsize, salvage opera- 
tions had to be carried out and that took 
some time. The floods which were be- 
yond the control of the defendant carrier 
is a matter of public apprehension as car- 
ried out by Government reports and local 
newspapers. The havoc caused in that 
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area is a matter of wide general know- 
ledge, which alone as am act of God, was 
the cause for the capsize of the 43 wagons 
stabled for safety and detained from pro- 
ceeding further as a preventive measure 
from irredeemable loss in ineonvenient 
place en route, After salvage operations 
out of the 300 bags consigmed in the place 
of start, 176 bags were found partly wet 
and damaged, and 20 bags badly damaged 
and the remaining torn, damaged, decay- 
ed and heaped, emitting foul smell un- 
countable in gunny numbers remaining 
scattered all round. Out of this in the pre- 
sence of the Assistant Medical Officer, for 
certification for human consumption 85 
bags were transhipped into ER 32108, 30 
bags refilled with contents from out of 
badly damaged bags loaded into the same 
wagon and another 80 small bags refilled 
with contents 20 bags of torn and damag- 
ed and scattered quantities also loaded: 
into another wagon ER 6487, These two 
wagons after complete sealing were 
brought intact to Arkonam junction, 
where the station staff on seeing the foul 
smell, reported the matter to the place of 
start. However, without doing anything 
with the commodities, the loads were 
transhipped to two metre gauge wagons, 
viz., CR 2695 and NF 15187 and sent to 
Thanjavur with seals anew. There has 
been no rain in the course of further 
transit and the wagons have all been 
received intact and damage proof at the 
destination in Thanjavur. Because of the 
wetting of the already damaged bags and 
spreading to the whole consignment, the 
smell had become still worse and open 
delivery was insisted on behalf of the 
plaintiffs. The principal defence of the 
defendants was that the damage ‘was due 
to an act of God and consequently the 
defendants were not responsible and 
liable for the damages. On the basis of 
these pleadings, the learned Subordinate 
Judge of Thanjavur framed the following 
issues : 

1. Whether the plaintiffs’ have suf- 
fered damages on account of the neglig- 
ence of the defendant in transporting the 
suit consignment? 

2. Whether the plaintiffs are emtitled 
to refund of a portion of the freight 
charges? ` 

3. Whether the damages caused to 
goods was due to vis major and if so 
whether the defendants are not liable? 
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4. Whether the suit is bad for mis- 
joinder of parties, cause of action and 
multifariousness? R 

5. To what relief, if any, are the 


plaintiffs entitled? 

The learned Subordinate Judge found on 
issue No. 4 that the suit was not bad for 
misjoinder of parties, causes of action 
and multifariousness. On issue No. 2, the 
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learned Subordinate Judge held that the 
plaintiffs were entitled to refund oë a 
portion of the freight cnerges. On issues 
Nos, 1 and 3, the learned Subordinate 
Judge held that the damages was due to 
vis major and consequently, the defen- 
dant was not liable. In the result, by 
judgment and decree dated 12-12-1966 
the learned Subordinate Judge decreed 
the suit only for a sum of Rs, 395, being 
the freight charges to which the arpel- 
lants were held to be entitled, I: is 
against the judgment ard decree of the 
learned Subordinate Judge, the present 
appeal has been preferred by the pain- 
tiffs in the suit. 


2. Mr. A. R. Ramanathan, learned 
counsel for the appellants, contended 
that the conclusion of tae learned Sub- 
ordinate Judge is erroneous on the evi- 
dence available. He relied strongly on 
the evidence of D.W. 6, who was the only 
person to speak about as to what hapoen- 
ed at Gunadala station on the relevant 
day. According to: the learned counsel for 
the appellants D.W, 6 himself adm tted 
that at the time when tne goods -rain 
reached Gunadala station there was nei- 
ther rain nor flood and even thougk it 
was not a stopping station the goods ~rain 
was stopped for want of clearance at 
B ZA and for allowing another express 
train to pass. The learned counsel further 
contended that D.W. 6 admitted that the 
goods train was stabled on the third line, 
while in the written statement the defen- 
dants deliberately stated that the goods 
train was received and stabled on the first 
line because the third line was really a 
weak line incapable of holding the goods 
train in question. Consequently, the ergu- 
ment of Mr. Ramamathan, is that the 
evidence of D.W. 6 itself establishes that 
the damage was not due ‘to the floocs or 
the rain but due to the negligence o= the 
servants of the defendant in stopping the 
goods train at Gunadala station and s:abl- 
ing it on the third line. It is also practi- 
cally admitted that if the goods train had 
not been detained at Gumnadala station 
and had been allowed to proceed further 
it would have escaped. the subsecuent 
floods and consequently the damage 
could not have occurred. The learned 
counsel wanted us to infer that the -hird 
line was a new line and a weak line ircm 
certain suggestions put to D.W. 6 which 
were denied by D.W. 6. As soon as we 
realised that there had been no satisfac- 
tory disposal of the suit by the learned 
Subordinate Judge, we wanted to give 
an opportunity to the perties to settle the 
matter if that were possible, in view of 
the fact admittedly the appellants have 
sustained damages and tke only question 
is whether the defendant-respondent can 


escape liability for the damages on the 
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ground that the damage was due to an 
act of God, viz., unusual heavy rains and 
floods or not. Notwithstanding the fact 
that we gave repeated adjcurmments to 
enable the learned counsel for the res- 
pondent to contact the concerned officers 
of the respondent and inform us whether 
such a settlement is possible or not, we 
regret to say that the learned counsel for 
respondent today, after having taken 
more than one adjournment, reported to 
us that no settlement was possible. In 
view of this unfortunate situation, we 
have no alternative but to allow the ap- 
peal and remand the suit for fresh dis- 
posal notwithstanding the fact that the 
cause of action in this case arose as early 
as 1964. We are forced to remand the 
matter for the following reasons. In the 
first place, the learned Subcrdinate Judge 
assumed that the goods in the present case 
were booked at owners’ risk, Unfortu- 
nately, for this assumption there is abso- 
lutely no warrant, It is not even the case . 
of the respondent that the goods were 
booked at owners’ risk, We have gone 
through Exs. B-1 to B-3 and there is 
nothing to show that the goods were 
booked at owners’ risk. The learned coun- 
sel for the respondent also had to con- 
cede this position in view of the materials 
available. Secondly, the learned Subordi- 
nate Judge had proceeded on the basis 
that the liability of the respondent was 
only that of a bailee and im this context 
alone had referred to Ss. 151, 152 and 161 
of the Indian Contract Act, 1872, and the 
decisions of courts with reference there- 
to. Unfortunately, the learned Judge com- 
pletely failed to take note of the fact that 
the liability of the railways in this be- 
half has been completely changed by vir- 
tue of the amendment tc the relevant 
sections of the Act made in 1961. Section 
73 of the Act so amended is as follows: 


“73. Save as otherwise provided in 
this Act, a railway administration shall 
be responsible for the loss. destruction, 
damage, deterioration or mon-delivery, in 
transit, of animals or goods delivered to 
the administration to be cerried by rail- 
way, arising from any cause except the 
following, namely— 

(a) act of God; 


(b) act of war; 

(c) act of public enemies; 

(d) arrest, restraint or seizure under 
legal process; 


(e) orders or restrictions imposed by 
the Central Government or a State Gov- 
ernment or by any officer or authority 
subordinate to the Central Government 
or a oe Government authorised in this 
behalf; 


(f) act or omission or negligence of 
the consignor or the consignee or the 
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agent or servant of the consignor or the 
consignee; 


(g) naturai deterioration or wastage — 


in bulk or weight due to inherent defect, 
quality or vice of the goods; ` 
‘(h) latent defects; 
(i) fire, explosion or any unforeseen 
risk; 
Provided that even where such loss, 
destruction, damage, deterioration or non- 
delivery is proved to have arisen from 
any one or more of the aforesaid causes, 
the railway administration shall not be 
relieved of its responsibility for the loss, 
destruction, damage, deterioration or 
non-delivery unless the railway adminis- 
tration further proves that it has used 
reasonable foresight and care in the car- 
riage of the animals or goods.” 
The effect of the amendment made to 
Sections 73 and 74 of the Indian Railways 
Act by Central Act No. 39 of 1961, which 
had come into force by the time the con- 
` signment in question was booked has 
been considered by one of us in A. R, Ah- 
med and Co, v. Union of India, AIR 1972 
Mad 454, and this court with reference to 
that amended section pointed out. 


“The point to be noticed is that S. 73 
has changed the character of the liability 
of the railways from that of a bailee into 
that of an insurer. Therefore, a combined 
reading ‘of the principal provision along 
with the proviso makes it clear that once 
the goods are carried by the railways, the 
administration cannot escape liability for 
loss, destruction, damage, deterioration 
or non-delivery of the goods, unless it is 
established that the railway administra- 
tion has used reasonable foresight and 
care in the carriage of the animals. or 
goods in question. Even if the loss, des- 
truction, damage, deterioration or non- 
delivery results from any one of the 
causes enumerated therein, still the rail- 
way administration will be liable to the 
owner of the goods unless it proves that 
it has used reasonable foresight and care 
in the carriage of the animals or goods. 
In other words, so long as there is a fail- 
ure to use reasonable care and foresight 
on the part of the railways, the railways 
cannot escape their liability by pointing 
out that such loss, destruction, damage, 
deterioration or mnon-delivery was the 
- result of the causes enumerated in the 
section.” 


We are of the opinion that the above ex= 
tract correctly sets out the legal position 
with reference to Section 73 as amended 
by Central Act 39 of 1961. Consequently, 
even if the damage was found to be the 
result of one of the causes enumerated 
in Section 73, still the respondent cannot 
escape liability unless it proves that it 
has used reasonable foresight and care in 
the carriage of the goods, Therefore, the 
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trial court has to find out first, whether 
the loss was due to any one of the causes 
enumerated in Section 73 and even if it 
comes to the conclusion that the loss was 
due to any one of the causes enumerated 
in. Section 73 still it has to find out and 
record a finding whether the railway had 
used reasonable foresight and care in the 
carriage of goods so as to escape from 
liability, In view of the fact, that the’ 
trial court was absolutely oblivious to the 
change effected in Section 73 of the indian 
Railways Act by Act 39 of 1961, it had 
no occasion to frame the necessary issues 
and concentrate its discussion on the real 
points that had to be decided for the pur- 
pose of finding out whether the appel- 
lants are entitled to claim damages or not, 
Therefore, it has become necessary for us 
to allow this appeal and remand the mat- 
ter for fresh disposal on the question as 
to whether the railways, the respondent, 
are liable or mot in the light of the obser- 
vations made by us. For this purpose, it 
is open to the trial court to recast the 
issues already settled by it and the par- 
ties will have opportunity for letting in 
fresh evidence with reference to the 
issues so recast. 


3. We may also make it clear that 
the conclusion of the trial court on issue 
No, 4, viz., whether the suit is bad for 
misjoinder of parties, causes of action 
and multifariousmess as well as on issue 
No, 2 viz., whether the plaintiffs are en- 
titled to refund of a portion of the freight 
charges, will stand and they are not 
liable to be gone into again 
because even on the very admission 
of the respondent made in the written 
statement it was not possible for the 
plaintiffs to separately claim damages in 
respect of the loss which one can be said: 
to have suffered. In these circumstances, 
the appeal is allowed as indicated above 
and the judgment and decree of the 
learned Subordinate Judge dated 12-12= 
1966 in O. S. 79 of 1965 are set aside to 
the extent indicated above amd the suit 
itself is remanded for fresh disposal in 
the light of the directions and observa= 
tions contained in the judgment. The ap< 
pellants will be entitled to their costs in 
this appeal and they are also entitled to 
the refund of the court-fee paid on the 
memorandum of appeal, 


Appeal. allowed,’ 
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The Union Co-operative Insurance 
Society Ltd., Madras, Appellant v. Laza- 
rammal Ravel and others, Respondents. - 


Appeal Against Order No. 55 of 1969 
and Memo of Cross-objections, D/- £0-7- 
1973, against order of Motor -Accicents 
Claims Tribunal, Tirunelveli, D/- 11-8- 
1967. . 

Index Note:—(A) Motor Vehicles Act, 
S. 95 (2) (b) (prior to 1969 amerdmeni) — 
Vehicle carrying six or less passengers — 
Death of one passenger— Maximum Babi- 
lity of Insurance Company is Rs. 4,390. 

(Paza 3) 

Index Note:—(B) Motor Vehicles Act, 
S. 110-D — Appeal to High Court against 
Claims Tribunal’s order — Can respon- 
dent file cross-objection? Yes. 


Brief Note:— (B) S. 110-D contermpla- 
tes an appeal to the High Court. Once an 
appeal is entertained all the rules of Civil 
P. C. would be applicable inasmuck as 
no other procedure is prescribed by the 
Act. Hence under O. 41, R. 22, Civil P. C. 
the respondent would ke entitled to file 
eross-objections. A. A. O. No, 162 of 1972 
(Mad.) and 1968 ACJ 1 (Madh, Pra.: and 
1971 ACJ 324 (Delhi), Followed; (1955) 68 
Mad LW 66. Distinguished; A. A. O No. 
317 of 1967 (Mad.) and A. A. O. No 222 
of 1970, Overruled. (Para 5) 
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Venkatesan v. Ranganayaki 
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1968 ACJ 1 = 1967 MPLJ 972, Manjula 
Devi Butta v. Manjusri Raha 
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Srinivasan v. Subbiah Chettiar 5, 7 

(1955) 68 Mad LW 66, Vedantachar Sami 
v. Sri Muthiah Chetti 5. 6 

AIR 1953 SC 357 = 1952 SCR 1028. Na- 
tional Sewing Thread Co. Ltd. v. James 
Chadwich & Bros. Ltd. 5 
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tary of State v. Rama Rao 5 


S. Balathandapani, for Appellant K. 
S. Desikan, K. Raman, T. Chengalvarayan 
for Somasundaram. for Respondents. 


N. S. RAMASWAMI, J.:— This ap- 
peal is filed by the second respondent in 
claim petition No, 37 of 1966 on th= file 
of the Motor Accidents Claims Tribunal, 
Tirunelveli. The appellant is the insurer 
of the vehicle which was involved im the 
motor accident. The claimants are the 
widow and children of one Lucas Hass 
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Morais who died in the motor accident 
that occurred at about 2 pm. on 1-2 
1956. The motor vehicle involved in the 
accident is a taxi bearing registration No. 
MDU 8441, and owned by the first res- 
pondent to the clairn petiticn. The claim- 
ants prayed for a total compensation of 
Rs. 25,000 towards loss of benefit as a re~ 
sult of the death of Lucas Hass Morais. 
The two respondents to the claim petition 
resisted the claim. But, ultimately the 
Tribunal held that the accident was as a 
result of rash and negligent driving of the 
motor vehicle, that the claimants are en- 
titled to compensation and fixed the quan- 
tum of compensation at Rs. 9.600. It has 
passed an award for such sum against th? 
owner of the vehicle as well as the in- 
surer. The Insurance Company has pre~ 
ferred this appeal and the only conten- 
tion raised before us is that as per Sec- 
tion 98 (2) (b) of the Motor Vehicles Act, 
as it stood prior to 1969 amendment, the 
maximum amount to which the insurer 
can be made liable, in this case, is oniy 
Rs. 4,000. The contention is that the Jn- 
surance Company cannot be asked to pay 
the entire sum of Rs. 9,600 awarded as 
the compensation. 


2. The claimants had not preferred 
any independent appeal claiming en- 
hancement of compensation fixed by the 
Tribunal. But, they have filed-a cross- 
objection to -the appeal filed by the In- 
surance Company in which they have 
claimed enhancement of compensation 
against the insurance company as well as 
the owner of the vehicle, It may be noted 
that tne owner of the vehicle who was 
the first respondent in the claim petition 
has been impleaded as pro forma respon- 
dent in the appeal preferred by the In- 
surance Company. Now, im the cross-ob- 
jection the prayer is for enhancement of 
compensation not only against the insur- 
ance company, who is the appellamt, but 
also against the owner of the vehicle, who 
is one of the respondents to the appeal. 


3. There can be no doubt that the 
appeal of the Insurance Company has to 
be allowed. Section 95 (2) (b) as it stood 
prior to 1969 amendment provided that 
the maximum liability of an insurance 
company im respect of a vehicle which 
carries passengers is limited to Rs. 20,000 . 
in respect of all passengers who travelled 
in the vehicle and there is the further res- 
triction that in respect of an individual ~ 
passenger, the maximum liability of the 
insurance company is ‘Rs. 4,000 in the case 
of vehicle carrying six or less passengers 
and Rs. 2,000 in the case of a vehicle 
earrying more than six passengers. The 
vehicle which is a taxi was to carry less 
than six passengers, and as per the said 
provision, the maximum liability, regard- 
ing the death of one of the passengers on 
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the Insurance Company is only Rs. 4,000 
as the law stood then. Therefore, the ap- 
peal of the Insurance Company has to be 
allowed. 


4, Regarding the cross-objection, 
two preliminary objections were raised. 
The first is that the appeal being one aris- 
ing under a special statute and the Civil 
Procedure Code not being applicable to 
the Tribumal constituted under the said 
statute, viz., the Motor Vehicles Act, no 
cross-objection can be filed. It is pointed 
out that under Section 110-D, though 
there is provision for any of the aggriev- 
ed parties to file an appeal, there is mo- 
thing in the section permitting a respon- 
dent to an appeal to file cross-objection. 


5. In support of this 
three decisions were relied om. The first 
is Vedantacharsami v. Sri Muthiah Chetti, 
(1955) 68 Mad LW 66, The other two de- 
cisions are not reported and they are in 
A. A. O. No. 317 of 1967 (Mad.) (Sriniva- 
san v. Subbiah Chettiar) and A. A. O. No. 
222 of 1970 (Mad.) (Govindaraj v. Venu- 
gopal). One of these two decisions (A. A. 
O, No. 317 of 1967) is rendered by Soma- 
sundaram J., and the other is rendered 
by Maharajan J. We are of the view that 
the above contention raised against the 
maintainability of the cross-objection is 
untenable. Under Section 110-D of the 
Motor Vehicles Act, an, appeal lies to this 
court: It must be remembered that when 
once an appeal is entertained by this 
court. all the provisions relating to the 
appellate jurisdiction to this court are 
attracted. It is true that all the provisions 
of the Civil Procedure Code are not ap- 
plicable to the Tribunal, because. it is a 
creature of the statute, but the appeal 
against the order of the Tribunal is to 
the High Court and not to any other Tri- 
bumal constituted under the statute. In 
Secretary of State v. Rama Rao, AIR 1916 
PC 21, the question was whether the ordi- 
nary rules of the Civil Procedure Code 
would apply to appeal to the District 
Court against the decision of the Forest 
Settlement Officer under Section 10 (2) 
of the Madras Forest Act. The Privy 
Council pointed out that the appeal being 
to the District Court which is one of the 
ordinary courts of the country, the ordi- 
nary rules of the Civil Procedure Code 
apply. National Sewing Thread Co, Ltd. 
v. James Chadwich and Bros. Ltd., 1953- 
SCR 1028 = (AIR 1953 SC 357) is a case 
under the Trade Marks Act, 1940. Under 
Section 76 (1) of the said Act. an appeal 
shall lie from any decision of the Regis- 
trar under that Act to the High Court 
having jurisdiction. The question arose 
whether an appeal under Clause 15. Let- 
ters Patent is maintainable against the 
decision of a single Judge of the High 
Court in an appeal under Section 76 (1) 


contention,” 
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of the said Act. It was pointed out by the 
Supreme Court that as the said Act had 
not made any provision with regard to 
the procedure to be followed by the H'gh 
Court in hearing the appeal under the 
said Act, the High Court has to exerc'se 
its appellate jurisdiction in the same man- 
ner as it exercises its other appellate 
jurisdiction and therefore when such 
jurisdiction was exercised by a single 
Judge, his judgment was appealable under 
Cl. 15, Letters Patent. As we pointed out 
earlier, Section 110-D of the Motor Vehi- 
cles Act contemplates an appeal to the 
High Court, Once an appeal is entertain- 
ed by this court, all the rules in the Civil 
Procedure Code would be applicable, to 
such an appeal, inasmuch as no other 
procedure is prescribed under the said 
Act. That means, Order 41, Rule 22. C. P. 
Code would be applicable and the respon- 
dent in an appeal would be entitled to 
present a memorardum of cross-objec- 
tions as provided under the said rules, 
Venkataraman J., in disposing of A. A. O. 
No. 162 of 1972 (Mad.) (Venkatesan v. 
Rangenayaki) has taken a similar view 
and we agree with the same. The Madhya 
Pradesh High Court in Manjule Devi 
Butta v. Manjusri Raha, 1968 ACJ 1 
(Madh. Pra.) and the Delhi High Court’ 
in W. S. Bhagsingh and Sons v. Ompra- 
kash Xaith, 1971 ACJ 324 (Delhi), have 
taken the same view. 


6. (1955) 68 Mad LW 66 arises 
under Section 51 of the Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, (Act XXVI of 1948). Under that sec- 
tion, any person aggrieved by any deci-. 
sion cf the Abolition Tribunal may ap- 
peal to a Special Tribunal consisting of 
two Judges of the High Court nominated 
from time to time by the Chief Just:ce 
in that behalf. The question arose whe- 
ther the respondent in an apnea. fied 
under Section 51 of that Act can file a 
cross-objection. A Division Bench of this 
court held that such a cross-objection 
cannot be entertained. But this decision 
has ne application to the facts of the pre- 
sent case. As already seen, under Section 
51 of the Abolition Act, the appeal con- 
templated is not to the High Court as 
such but only to a Special Tribunal con- 
sisting of two Judges of the High Court, 
Such a Special Tribunal, even thoug 
consisting of two Judges of the Hgh 
Court, is a creature of the statute and 
the provisions of the Civil Procedure 
Code would not be applicable to such a 
Tribunal. Section 51 of the Abolition Act 
itself did not contemplate the filing of 
eross-obiections by a respondent in an 
appeal under that section. It was under 
those circumstances, a Division Bench of 
this court held that the cross-objection 
cannot be maintained. It is pointed out 
there that Section 31 confers a special 
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right on the aggrieved person in certain 
cases to appeal to a special Tribunal, on- 
stituted by the Chief Justice and that 
there is no provision in the Act attract- 
ing the entire procedure laid down in the 
Civil Procedure Code including the right 
to file cross-objections. The very reason- 
ing contaimed in that decision would go 
to show that in the present case, a cress- 
objection is maintainable because the ap~ 
peal contemplated under Section 110-D of 
the Motor Vehicles Act is not to a special 
Tribunal but to the High Court. Jn- 
doubtedly all the provisions of the Civil 
Procedure Code would be applicable to 
any proceeding before this court even if 
it is an appeal under anv special statute. 


7. Somasundaram J. in disposing 
of A. A. O. No. 317 of 1967 (Mad.), has 
purported. to follow the above Bench de- 
cision (1955) 68 Mad LW 86 in holcing 
that no memorandum of cross-objections 
is entertainable in an appeal under Sec- 
110-D of the Motor Vehicles Act. Theres is 
no further discussion by the learned 
Judge in coming to that conclusion. All 
that the learned Judge says is that there 
is no provision in the special Act attract- 
ing the entire procedure laid down in the 
Civil Procedure Code, including the r.ght 
to file the cross-objections and therezore 
the memo of cross-objections does not 
lie. The learned Judge has overlooked the 
fact that the appeal is te the High Court 
to which the Civil Procedure Code ap- 
plies. For the reasons stated supra, we 
are of the view that this decision of the 
learned Judge, (Somasundaram J.) and 
that in A. A. O. No. 222 cf 1970 (Mad. by 
Maharajan J. following the above deci- 
sion are not correctly decided. We hold 
that a cross-objection would lie and the 
first preliminary objection is not teneble. 


8. The second preliminary objec- 
tion is that whatever be the right of the 
cross-objector against the appellant, 
namely, the Insurance Co. there cannot 
be a valid cross-objection against the 
owner of the vehicle who is also a res- 
pondent in the appeal. However, we 
think it is unnecessary to consider whe- 
ther this objection is tecasle or not, for, 
on merits, the cross-objection has to fail, 


9, The finding of the Tribunal be- 
low is that the deceased was earning a 
sum of Rs. 150 per month. He was eged 
39 years at the time of his death. Consi- 
dering his age and the income, we do not 
think that the sum of Rs. 9,600 fixed as 
the total compensation payable to the 
claimants towards loss of benefit calls for 
any interference, even though the reason- 
ing of the Tribunal below does not appear 
to be quite sound. The result is the apoeal 
is allowed and the liability of the appel- 
lant (Insurance Company) is restrictel to 


Balakrishnan & Bros. v. R. T. A. Madurai (Kailasam J.) [Prs. 1-2] Mid. 381 


a sum of Rs. 4,000. The cross-objection is 
dismissed. There will be na order as to 
costs either in the appeal or in the cross- 
objection. 

Appeal allowed, 
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L. C. Balakrishnan and Bros, (P) 
Ltd, and others, Appellants v. The Re- 
gional Transport Authority, Madurai and 
another, Respondents. 

W. App. Nos, 72, 98 and 97 of 1973 
D/- 22-10-1973* 

Index Note:— (A) Motor Vehicles Act 
Mgt S. 91 (1) — Rules under — Madras 

V. Rules, Rr. 268, 268-A of the Rules 
re under Notification No. G.O.Ms. 
No. 2358, dated 18-7-1963 — Public stand 
— Levy ‘of fees for use by public vehicles 
— Notification as such by the R.T.A. 
essential. 


Brief Note:— (A) The notification by 
the Regional Transport Authority of mak- 
ing a place as a public stand and the put- 
ting un of a copy of such a notification on 
the notice board at the office of the Re- 
gional Transport Authority are necessary 
conditions preceding the levy of any fees 
from public service vehicles for its use. 
This provision not having been complied 
with, the levy of fees is not legal] and the 
appellants cannot be proceeded with for 
non-payment of the fees that has been 
demanded by the local aushority. W, P. 
Nos. 2797, 2798 and 2799 of 1973 (Mad.), 
Reversed, (Para 4) 

KAILASAM, J.:— These writ ap- 
peals are filed against the judgment of 
Ramaprasada Rao, J. in W. P. Nos, 2797, 
2798 and.2799 of 1973. These matters 
relate to the legality of a levy of fees for 
using tae bus stand at Vedasandur, and 
can be dealt with by a common order. 

2. Section 91 (1) of the Motor 
Vehicles Act enables the State Govern- 
ment to make rules for the purpose of 
carrying into effect the provisions of 
Chapter VI of the Act, and clause (e) of 
sub-section (1) of that section empowers 
the State Government to make rules for 
the maintenance and management of 
parking places and stands and the fees, 
if any, which may be charged for their 
use. In pursuance of this rule-making 
power, the State Government framed 
Rule 268 by G. O, Ms. No. 2358 Home 
dated 18-7-1966, substituting Rule 268. 
Rule 268 (a) provides that the local au~ 
thority shall apply to the Regional Trans~ 
port authority for approval of any scheme 





* Against order of Ramaprasada Rao, J. 
in W. P. Nos, 2797 to 2799 of 1973. 
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‘for construction of a publie stand for 
any class of public service vehicles. It is 
provided that the application shall be ac- 
companied by a sketch of the proposed 

© site "and the blue print of the structures 
proposed to be erected. After the receipt 
of the proposal under Rule 268 (a), tha 

Regional Transport Authority is em~ 
powered to approve the scheme proposed 
by the local authority in the interest of 
the public gemerally or to refuse the 
scheme. When the Regional Transport 
authority approves the scheme, the sche- 
me shall remain in force for a period of 
three years or for such shorter period as 
may be specified in the order of the Re- 
gional Tramsport Authority. After the 

` approval of the scheme, the local autho-« 
rity is expected to implement the scheme 
within the period mentioned in the ap-« 
plication. If the scheme is mot implement- 
ed, the Regional Transport authority may 
revoke the order approving the scheme 
after giving the local authority an oppor- 
tunity of making its’ representations, if 
any, against such revocation. After the 
implementation of the scheme, the local 
authority is required to report to the Re- 
gional Transport Authority as to when 
the scheme has been implemented. On re- 
ceipt of such a report, the Regional 

Transport authority may after such en« 
quiry or inspection notify the stand as a 
public stamd for the particular class of 
publie service vehicles for which the 
scheme was approved, A copy of the noti- 
fication shall be put on the notice board 
at the office of the Regional Transport 
authority. When a public stand within the 
limits of a local authority has been noti- 
fied by the Regiomal Transport authority. 
any public service vehicle of that class 
for which the stand is intended, shall 
make use of that stand for purposes of 
stationing the vehicle for picking up or 
setting down passengers. When once a 
stand is motified, a public service vehicle 
fis required to use it on payment of a fee 
prescribed under the rule, 


3. Thus, it will be seen from the 
rules that the procedure is for the local 
authority to send the scheme to the Re- 
ional Transport Authority for approval 
-and the scheme after approval by the 
Regional Transport Authority will have 
to be implemented: bv the local authority. 
After implementation, the local authority 
‘has to inform the Regional Transport Au- 
thority which has got to notify the stand 
as a public stand. When once the stand 
has been notified, then it becomes obli-~ 
gatory on the part of the public service 
vehicles to use the stand on payment of 
the fee prescribed. 


4, In these cases, it is seen from 
the records that the Regional Transport 
‘Authority has not notified the stand as a 
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public stand and consequently has nof 
put the notification on the notice board 
as required under tho rules. The scheme 
was sent by the local authority which 
was approved by the Regional Transport 
Authority. It is also seen that the local 
authority implemented the scheme and 
reported about its implementation. At 
that stage, what the Regional Transport” 
Authority did was to approve the propo- 
sal of the panchavat bv its proceedings 
dated, 7-1-1973. In pursuance of such ap- 
proval, the second respondent, local aus 
thority, notified in the District Gazette, 
on 8-2-1973, requiring all the bus owners 
to use the bus stand amd to pay a fee of 
fifty paise per bus per day to the bus 
stand watchman. It may be noted that 
the proceedings of the Regional Trans-~ 
port Authority dated 7-1-1973, stating 
that the scheme has been approved is not 
quite correct, for, the stage of approval 
of the scheme has long been passed and 
on the report of implementation of the 
scheme, the Regional Transport Authority 
will have to proceed with the notification 
of the stand as a public stand. A copy of 
the notification under the rule shall be 
put cn the notice board at the office of 
the Regional Transport Authority. Even 
from the supplemental counter-affidavit 
it is seen that on 7-1-1973, certain pro~< 
ceedings were taken by the Regional 
Transport Authority. The proceedings, 
however, do not purport to be one umder 
Rule 268 (d) which requires that after the 
receipt of the report from the local au- 
thority as to when the scheme has been 
implemented, the Regional Transport 
Authority may after such inquiry or in- 
spection as it thinks fit, notify the stand 
as a public stand for the particular class 
of public service vehicles for which the 
scheme was approved, All that the pro- 
ceedings of the Regional Transport Autho~ 
rity dated 7-1-1973 state is that the Re- 
gional Transport Authority has approved 
the scheme of the local authority to have 
a bus stand. The proceedings stated that 
the Regional Transport Authority approv- 
ed the scheme under Rule 268-A which 
provision is not applicable. The proceed- 
ings of the Regional Transport Authority 
dated 7-1-1973 cannot ‘be comstrued as one 
under Rule 268 (d) which requires the 
Regional Transport Authority to notify 
the scand and which would authorise the 
local authority to collect fees from public 
service vehicles, In the affidavit, the Col- 
lector makes it clear that due to a cleri~ 
cal error the notification was not put on 
the notice board of the Regional Trans~ 
port Authority. The notification by the 
Regional Transport Authority of the stand 
as a public stand and the putting up of 
a copy of such a notification on the notice 
board at the office of the Regional Trans- 


port Authority are necessary conditions 
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preceding the levy of anv fees from pub- 
lic service vehicles. This provision rot 
having been complied with, the levy of 
fees is not legal and the appellants can- 
not be proceeded with for non-payment 
of the fees that has been demanded dy 
the local authority, The Regional Trars- 
port Authority will be at liberty to notify 
the stand as a public stand and to affix 
a copy of such a notification at the notice 
board, The writ appeals are allowed. It 
is needless to add that any prosecution 
-on the basis that the petitioners had fail- 
ed to pay the fee that was imposed in 


pursuance of the notification dated 8-1-~ 


1973 by the local authority is unsustain- 
able, There will be no order as to costs 
in any of these appeals. 

i Writ Appeals allowed. 
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K. VEERASWAMI, C. J. AND 
VARADARAJAN, J. 

The State of Madras and others, Ap- 
pellants v. Periakkal and others, Respon- 
dents. 

Writ App. Nos. 524 to 527 of 1971 and 
W. P. Nos. 3427 and 3542 of 1970, D/- 
18-9-1973, against order of Ismail, J. in 
W. P. No. 188 of 1969, D/- 9-4-197C. 

Index Note:— (A) Land Acquisition 
Act (1894), S. 55 — R. 3 (b) (Madras) 
framed under — Rule is only directory. 


Brief Note:-— (A) The requirement 
under the Rule, of issue of notice to fhe 
Department at whose instance the lend 
is acquired is only directory and there- 
fore the proceedings are not vitiated if 
there is no substantial prejudice to -he 
Department. W. P, 138 of 1969, dated 9-4- 
1970, Reversed. (Para 3} 
Cases Referred: Chronological Paras 
(1972) 2 Mad LJ 196, Chockalinga Muda- 

liar v. State of Madras Z 


2 
(1961) W. P. Nos. 1099 and 1123 of a 


(Mad.) f 
AIR 1959 Ker 343 = 1959 Ker LJ 457, 
Lonappan v. Sub-Collector, Palghat 2 
AIR 1952 All 752 = 1952 LJ 19, 
~-Ramcharanlal v. State of U. P. 2 
Govt. Pleader, for Appellants, in 
W. As. Nos. 524 to 527 of 1971 and for 
Respondents in W. P. Nos. 3427 and 3542 
of 1970: T. Rangaswami Iyengar, for Res- 
pondents in W. As. Nos. 524 to 527 of 
1971; V. T. Gopalan, for Petitioners in 
W. P. Nos. 3427 and 3542 of 1970. 


K. VEERASWAMI, C. J. :— The lend 
' acquisition proceedings im these cases 
have been quashed on two grounds— (1) 
that Rule 3 (b) of the rules framed under 
Section 55 (1) of the Land Acquisition 
Act had not been followed inasmuch as 
no notice was given to the objections as 
required by the rule to the Harijan Wel- 
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fare Department at whose instance the 
acquisition was initiated; and (2) that 
there was departmental bias inasmuch as 
the same Tahsildar, who did the survey 
ete., and initiated the procvedings, also 
held the enquiry under Section 5-A of the 
Act. The acquisition in these cases was 
for providing house sites for Harijans. 


2. We are not impressed: by either 
of the objections to the validity of the 
land acquisition proceedings. There are 
hardly any facts to show that the respon- 
dents had in any way been substantially 
prejudiced by the failure to serve notice 
on the Harijan Welfare Department, Tha 
record shows that it was at the instance 
of the Harijan Welfare Department that 
the proceedings werc initiated for acqui- 
sition, But it is contended that if notice 
had been given to that devartment, it 
might as well have accepted an alterna- 
tive site. That was only a mere chance. 
Notwithstanding the use of the expres- 
sion ‘shall’ we are of opinion that the rule 
is merely directory and not mandatory. 
That ‘was the view taken in W. P. Nos. 1099 
and 1123 of 1961, which was accepted 
by a Division Bench of this court in 
Chockalinga Mudaliar v. State of Madras, 
represented by the Collector of North 
Arcot, Vellore, (1972) 2 Mad LJ 196. One 
of us dealt with the matter thus:— 


“The next contention urged is found- 
ed on Rule 3 (b) of the rules framed 
under Section 55 (1) of the Land Acqui- 
sition Act. It is contended that no notice 
under Section 5-A was at all given to the 
Telephone Department requiring the 
land. Reliance is placed upon Lonappan 
v. Sub-Collector, Palghat, AIR 1959 Ker 
343, and Ramcharanlal v. State of U. P. 
AIR 1959 All 752, in support of this con- 
tention. But I do not see how even assum- `’ 
ing that no notice went to the depart- 
ment, the petitioners were in any way 
affected. The facts and circumstances of 
this case clearly show that the depart- 
ment needed the land with the building 
thereon for the purpose of tne telephone 
exchange. In my opinion. the failure to 
give notice to the department and there- 
by conforming to Rule 3 (b) is mot such. 
irregularity as will necessarily invalidate _ 
the acquisition. The test should in every 
case be whether the failure has caused 
substantial prejudice to the aggrieved 
persons. On this view, I consider that . 
there is no substance in this contention 
either.” 

Subsequently, this view, as we said, has 
been accepted in (1972) 2 Mad LJ 196. 

3. Under Section 4 (1), a notifica- 
tion is to be published to that effect 
whenever, it appears to the appropriate 
Government that land in any locality is 
needed or is likely to be needed for any 
public purpose. Any person interested in 
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any land which has been notified under 
‘Section 4 (1), as we sce from Section 5-A 
(1), may, within the time specified, ` ob- 
ject to-the acquisition of the land or of 
any land in the locality, as the case may 
be. The objection is to be made to the 
Collector in writing, and the latter shall 
‘give the objector an opportunity of being 
heard cither in person or by pleader, and 
after hearing of such objections and after 
making such further enquiry, if any, as 
he thinks necessary, shall make a report 
to the appropriate Government, which 
shall finally decide. It is in the context of 
this scheme of things that the scope and 
effect of Rule 3 (b) will have to be deter- 
,,mined. Rule 3 (b) says— 


“If any objections are received from 
a person interested in the land and within 
the time prescribed in sub-section (1) of 
Section 5-A, the Collector shall fix a date 
for hearing the objections amd give notice 
thereof to the objector as well as to the 
department or company 
land, where such department is mot: the 
Revenue Department. Copies of the ob- 
jections shall also be forwarded to such 
department or company. The department 
or company may file on or before the 
date fixed by the Collector a statement 
by way of answer to the objections and 
may also depute a representative to at- 
tend the enquiry.” 
It is no doubt true that as required by 
the rule, the Collector shall give notice 
of the objections to the depart- 
ment requiring the land. and copies 
of the objections shall also be forwarded 
to such department. This is for enabling 
the department to file on or before the 
date fixed by the Collector a statement 
by way of answer to the objections and 
- also depute a representative to attend the 
enquiry. It may be seen, therefore, that 
. the department requiring the land may 
have an opportunity of traversing the 
obiections, if any. filed by the person 
interested -in the land, so that in the light 
of the reply of the department, a deci- 
sion may be arrived at for. the purpose of 
making the declaration under Section 6. 
: We donot think that the suggestion: 
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requiring the - 
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made for the respondents that if this pro- 
cedure had been followed the Harijan: 
Welfare Department might have possibly 
accepted an alternative site has any béar- 
ing upon the interpretation of the actual 
scope and effect of the rule. Having re- 
gard to the purpose of the acquisition, 
marrely, to provide house sites for Hari-| 
jans, and there being no substantial ma- 
terial to accept any alternative choice,- 
and the rule, in our opinion, being not 
mandatory. its effect is that in the absence| 
of substantial prejudice, the acquisition} 
proceedings are not invalidated. - 

4. The other ground seems to be 
even less substamtial. We are unable to 
understand what kind of bias the Tahsil- 
dar could have had which would have an 
effect upon any decision for the purposes 
of S. 6. Departmental biasin our view,“ 
seems to be a very vague thing. What 
is stated that the Tahsildar in these 
cases having imitiated the land acquisition 
proceedings, at the instance of the Gov- 
ernment, may be biased im making the 
enquiry under Section 5-A. We can hard- 
ly visualise any such bias on the part of 


‘the Tahsildar: He is mot personally inte- 


rested or motivated to form any bias. 
Merely because the department initiated . 
a certain thing, it does not follow that the.’ 


_acticn is vitiated by what is stated as 


depertmental bias. Something more is re-; 
quired in order to invalidate the acts of- 
the Tahsildar on the ground of bias. Fur- 
ther, bias is related to a decision and the | 
Tahsildar hardly contributes to any deci- ' 
sion under Section 5-A. He receives ob- 
jections, hears the parties and convevs 
his cwn views in relation to what he has 
heard. The consolidated report which he 
sends will be mo doubt the subject-mat- 
ter for the Government to consider. The 
decision ultimately is with the Govern- 
meni and is of the Government. We are. 
therefore, not impressed by this ground 
of departmental bias. The appeals are 
allowed. No costs. The writ petitions are | 
dismissed, No costs. ` 
Appeals allowed. , 


END. 


